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ADVERTISEMENT 

TO    THE    TWELFTH     EDITION. 

♦ 

» 
A  FEW  lines  will  explain  in  what  respects  the  present  edition  of 

"  Selwyn's  Nisi  Prius"  differs  from  those  preceding  it 

I  have  omitted  the  chapters  on  *^  Consequential  Damages/' 
"  Tithes,"  and  "  Wagers,"  as  being  no  longer  of  any  practical 
utility ;  and  I  have  added  those  on  "  Amendment"  and  "  Costs," 
as  being  likely  to  be  useful  at  Nisi  Prius.  In  former  editions  there 
were  two  sets  of  notes ;  one,  numbered ;  the  other,  lettered.  The 
numbered  notes  are  now  either  incorporated  with  the  text,  or  else 
take  their  place  along  with  the  other  notes.  By  this  means  space 
has  been  saved,  and  the  book,  I  hope,  made  more  readable  and 
easier  of  reference.  The  great  changes,  which  have  taken  place  in 
the  Law  during  the  interval  which  has  elapsed  since  the  publi- 
cation of  the  eleventh  edition,  have  rendered  it  necessary  thoroughly 
to  revise  the  text,  and,  indeed,  to  re-arrange  and  re-write  a  con- 
siderable portion  of  it :  whilst,  therefore,  I  have  aimed  at  pre- 
serving the  character  and  plan  of  the  original  work,  I  have  not 
hesitated  to  make  such  iterations  as  in  my  judgment  were  requi- 
site, in  order  to  increase  its  practical  usefulness. 

It  remains  for  me  to  express  my  grateful  thanks  to  my  friends 
Mr.  Wolferstan,  of  the  Oxford  Circuit,  and  Mr.  Baugh  Allen,  the 
special  pleader,  for  the  material  assistance  which  they  have  ren- 
dered me.  Without  the  aid  of  their  learning  and  industry  I  should 
have  been  unable  to  have  prepared  this  edition  for  the  press  within 
any  reasonable  time. 

DAVID  POWER. 
Brick  Court,  Tkmple, 
Matf,  1860. 


PREFACE. 


The  object  of  the  following  work  is  to  investigate  and  explain  that 
branch  of  jurispnidence,  which  teaches  the  nature  and  extent  of 
the  remedies  prescribed  by  the  law  of  England  for  the  redress  of 
private  wrongs,  or,  as  they  are  frequently  termed,  civil  injuries. 
Considering  the  utility  and  importance  of  the  subject,  it  cannot 
fail  to  excite  the  surprise  of  the  reader,  when  he  is  informed  that  a 
well-digested  treatise  on  the  law  of  actions  remained  for  so  great 
a  length  of  time  a  desideratum  in  the  profession,  that  it  was  not 
until  the  year  1767,  that  an  anonymous  compilation,  (the  first 
deserving  any  notice,)   entitled   ''  An   Introduction  to  the  Law 
relative  to  Trials  at  Nisi  Prius,"  was  published.     The  same  work 
was  republished  by  the   late   Mr.  J.  Buller,   in  the  year  1772. 
Although  the  title-page  is  silent  as  to  this  being  a  second  edition, 
yet,  from  an  examination  of  the  contents,  it  appears  very  clearly 
that  Mr.  J.  BuUer's  book  is  merely  a  republication  of  the  anony- 
mous treatise  published  in  1767.     It  is  very  remarkable,  that  so 
many  different  opinions  should  have  existed  as  to  the  real  author  of 
this  compilation;  some  persons  having  ascribed  it  to  Mr.  Ford, 
others  to  the  late  Mr.  J.  Clive,  and  others  to  Mr.  Bathurst.     It 
was  the  received  opinion  at  the  bar,  ut  ego  aiidiviy  upon  the  first 
appearance  of  this  work,  that  it  had  been  compiled  by  Mr.  Bathurst, 
(who  was  created  Lord  Apsley  in  1771,  and  succeeded  his  father 
Allen,  Earl  Bathurst,  in  1775,)  for  his  own  private  use ;  but  the 
dedication  by  Mr.  Buller  to  Lord  Apsley,  prefixed  to  the  edition 
in  1772,  which  must  have  escaped  the  notice  of  those  persons  who 
ascribed  this  work  to  a  different  author,  places  the  question  beyond 
the  reach  of  controversy.     That  dedication   expressly  recognizes 
this  treatise  as  owing  its  origin  to  a  collection  of  notes  formerly 
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made  by  Mr.  Bathurst  for  his  own  private  use.  This  book,  having 
passed  through  several  editions,  was  succeeded  by  a  similar  work, 
entitled  "A  Digest  of  the  Law  of  Actions  and  Trials  at  Nisi 
Prius,"  by  Mr.  Espinasse,  of  which  there  have  been  four  editions. 
The  Compiler  of  the  following  pages  conceived  that  a  treatise 
intended  as  a  companion  at  the  sittings  in  London  and  Middlesex, 
and  on  the  Circuit,  might  be  cast  into  a  more  convenient  form  than 
that  adopted  by  either  of  the  former  writers :  and  that  the  cases 
might  be  abridged  with  greater  accuracy  and  precision.  Under 
this  impression,  the  Abridgment  of  the  Law  of  Nisi  Prius  was 
prepared  and  published  in  three  parts  successively,  in  the  years 
1806,  1807,  1808. 

lAneoln's  Irm,  February^  1845. 


CONTENTS  OF  VOL.  I. 


CHAPTER  I. 

OF  THE  ACTION  OF  ACCOUNT. 


PAOB 


I.  In  what  Cases  the  Action  of  Account  may  be  maintained  1 

II.  Of  the  Pleadings  and  Eyidence             . .             .  •  . .  3 

III.  Of  the  Judgment'    . .             . .             . .  . .  4 

1.  To  Account,  4.    2.  Final. — Execution  • .  . .  6 


CHAPTER  II. 

OF    ADULTERY. 

I.  Of  the  Remedy  for  this  Injury               . .          ...             . .  7 

II.  Of  the  Evidence,  and  herein  of  the  Statutes  relating  to 

Marriage,  10.  Marriages  Abroad,  20.   Proo&  of  Adultery  22 

III.  Of  the  Damages,  23.    Costs                        25 


CHAPTER  III. 

OF  ASSAULT  AND  BATTERY. 

I.  Of  the  Nature  of  an  Assault  and  Battery,  and  in  what  Cases 

an  Action  may  be  maintained  . .  .  •  . .  26 

II.  Of  the  Declaration  . .  •  •  . .  . .  . .  29 

III.  Of  the  Pleadings     . .  . .  . .  . .  . .  30 

IV.  Of  the  Verdict  and  Judgment  . .  . .  .  •  36 

V.  Of  the  Costs,  37 ;  Certificate  under  Stat.  3  &  4  Vict  c.  24  37 


Vlll  CONTENT 


CHAPTER  IV. 

OF  THE  ACTION  OF  ASSUMPSIT. 

PAGE 

I.  Of  the  Action  of  ABSumpsity  and  of  the  Agreement^  for  the 

Non-performance  of  which  this  Action  may  be  maintained       42 
II.  Of  the  Indebitatus  Counts 

III.  Of  the  Declaration  . . 

IV.  Of  the  Plea  

1.  In  Abatement        . '.  . .  . . 

2.  Of  the  General  Issue,  and  the  Pleading  Rules 
3   Accord  and  Satisfaction 
4.  Infancy 
6.  Payment 

6.  Payment  into  Court  ... 

7.  Release  . . 

8.  Statutes  of  Limitations 

9.  Of  Set-off 


10.  Tender    .. 
V.  Costs 
VI.  Damages.—Judgment 


115 
128 
tft. 
129 
133 
138 
145 
150 
162 
153 
166 
171 
176 
177 


CHAPTER  V. 

ATTORNEY. 

Of  Actions  by,  for  the  Recovery  of  Fees       . .  . .  . .  180 

Of  the  Statute  6  &  7  Vict.  c.  73     . .             . .  . .  . .  ib. 

Liability  of,  for  Negligence              . .             . .  . .  . .  193 

Evidence            . .             . .             . .             . .  . .  . .  196 


CHAPTER  VI. 

AUCTION. 

Of  Agreements  relating  to  the  Sale  of  Lands  and  Goods  by 
Auction,  197.  Auction  Duty  abolished,  198.  Liability 
of  Auctioneer,  200.  Recovery  of  Deposit  and  Interest  on 
Defect  of  Title       ..  ..  ....  ..200 


CONTENTS.  IX 

CHAPTER  VII. 

BAKKRUPT. 

PAGE 

I.  Of  the  Court  of  Bankruptcj 209 

II.  Of  Persons  liable  to  be  Bankrupts      ...         ...         ...  221 

III.  Of  the  several  Acts  of  Bankruptcy     226 

V.  Of  the  Petitioning  Creditor's  Debt 260 

VI.  Of  the  Property  of  the   Bankrupt,  what   Passes  to 

Assignees 271 

VII.  Of  Property  in  the  Possession  of  the  Bankrupt  as 

reputed  Owner 283 

VIII.  Of  Transactions  not  affected  by  Bankruptcy             . . .  299 
IX.  Of  Warrants  of  Attorney,  Cognovits,  Judges'  Orders, 

and  Bills  of  Sale 308 

X.  Of  Actions  by  Assignees          ...         314 

XI.  Of  Actions  against  Assignees 321 

XII.  Of  Actions  by  and  against  the  Bankrupt       322 

XIII.  Of  the  Order  of  Discharge       324c 

XIV.  Of  the  Pleadings           324j» 

XV.  OftheEvidence            324y 

XVI.  Of  the  Suspension  of  Proceedings,  Change  from  Bank- 
ruptcy to  Arrangement,  and  Composition  Deeds     S2,4:dd 


CHAPTER  VIII. 

BARON   AND    FEME. 

I.  Of  the  Liability  of  the  Husband  325 

1.  In  respect  of  Contracts  made  by  the  Wife  before 

Coverture         325 

2.  In  respect  of  Contracts  made  by  the  Wife  during 

Coverture         326 

3.  In  respect  of  the  Children  of  the  Wife  by  a 

former  Husband  338 

II.  In  what  Cases  a  Feme  Covert  may  be  considered  a  Feme 

Sole      338 


CONTENTS. 

PAGE 

III.  Of  Actions  by  Husband  and  Wife        344 

Where  the  Husband  and  Wife  must  join  ...         ...  ii, 

2.  Where  the  Husband  must  sue  alone    ...         ...  845 

3.  Where  the  Husband  and  Wife  may  join,  or  the 

Husband  may  sue  alone,  at  his  Election       ...  347 

IV.  Of  Actions  against  Husband  and  Wife            351 


CHAPTER  IX. 

BILLS  OF  EXCHANaE  AND  PROMISSORY  NOTES. 

I.  Of  the  Nature  of  a  Bill  of  Exchange 356 

II.  Of  the  Capacity  of  the  Contracting  Parties  to  a  Bill  of 
Exchange,  358;  Corporations,  358 ;  Infant,  361; 
Feme  Covert,  361;  Agent,  362;  Partners,  363; 
Spiritual  Person       ...         365 

III.  Ofthe  Requisites  in  a  Billof  Exchange,  366.  Stamp,  366. 

Date,  372.  Alteration  of  Bill,  372.  Ofthe  Person 
to  whom  the  Bill  is  made  payable,  375.  Words  "  or 
Order,"  375.     Consideration,  376.     Gaming      ...376 

IV.  Presentment  for  Acceptance,  379.    Acceptance,  3B0. 

Qualified  Acceptance,  381.   Liability  ofthe  Accep- 
tor,  383.     Non-Acceptance,  and   Notice  thereof, 
384.    Notice  to  Drawer,  385.    Notice  to  Indorser, 
387.     Protest,  389.     Lost  Bill,  391.     Liability  of 
the  Drawer  on  Non-Acceptance     ...         ...         ...  391 

V.  Of  the  Transfer  of  Bills  of  Exchange,  392.     Of  the 

Party  in  whom  the  Right  of  Transfer  is  vested    ...  397 
VI.  Of  Presentment  for  Payment,  and  herein  of  the  Days 
of  Grace,  397.    Non-payment  and  Notice  thereof, 
399.    Protest,  406.    Non-payment  of  Checks,  408. 
19  & 20  Vict.  c.  26,  and  21  &  22  Vict.  c.  79         ...  408 

VII.  Of  the  Acts  of  the  Holder,  whereby  the  Parties  to  the 

Bill  may  be  discharged        409 

VIII.  Ofthe  Action  on  a  Bill  of  Exchange,  413.     Pleading 
under  the  New  Rules,  416.     Evidence,  418.     Re- 
•    covery  of  Interest 422 


CONTENTS.  XI 

PAGE 

IX.  Of  the  Nature  of  a  Promissory  Note,  425.     Stat.  3  &  4 
Ann.  c.  9,  sA,  placing  Promissory  Notes  on  the  footing 
of  Inland  Bills  of  Exchange,  425.     What  are  Negoti- 
able Notes  within  the   Statute,  425.      Of   Bankers' 
Notes,  431 .    Joint  and  several  Notes,  432.     Considera^ 
tion,432.     Stamp  ..  ..  ..  ..434 

X.  Of  the  Time  when  a  Note  ought  to  be  presented  for  pay- 
ment . .  • .  . .  •  •  •  •  •  •     434 

XI.  Of  the  Declaration,  437.    Pleadings,  437.    Evidence,  437. 

Conclusion        . .  . .  . .  •  •  . .     439 


CHAPTER  X. 

CARRIERS. 

I.  Of  Common  Carriers  and  their  Responsibility  , .     441 

II.  Of  the  Stat.  11  Geo.  IV.  &  1  Will.  IV.  c.  68,  limiting 
the  Responsibility  of  Carriers  by  Land  as  to  the  Loss 
of  Parcels  of  a  certain  Description.     Stat.  7  Geo.  II. 

c.  15;  63  Geo.  III.  c.  159  447 

III.  Of  the  Statute  17  &  18  Vict.  c.  31,  s.  7— the  Railway  and 

Canal  Traffic  Act,  1854  . .  .  •  . .  . .     452 

IV.  Of  the  Lien  of  Carriers       . .  . .  . .  . .     455 

V.  By  whom  Actions  against  Common  Carriers  ought  to  be 

brought  . .  . .  . .  . .  . .     456 

VI.  Of  the  Declaration,  459 ;  and  Pleadings  under  the  New 

Rules                ..             ..  ..                           ..460 

VII.  Evidence                . .             . .  . .             . .             . .     461 

VIII.  Damages               ..             ..  ..             ..             ..463 


Xll 


CONTENTS. 


CHAPTER  XL 


COMMON. 


III. 


IV. 


I.  Of  Right  of  Common  . .  . .  . .  . .  465 

II.  Of  Common  of  Pasture,  466;  Appendant,  467;  Appur- 
tenant, 468 ;  In  Gross      . .  . .  . .  . .  469 

Of  the  Interest  of  the  Owner  of  the  Soil  subject  to  Right 

of  Common        . .  . .  . .  . .  . .  470 

Of  Approvement  and  Inclosure  . .  . .  .  •  471 

V.  Of  the  Remedy  for  Disturbance  of  Right  of  Common     . .  476 

VI.  Of  Surcharges  by  Commoners  . .  . ,  . .  478 

VII.  Prescription  2  &  3  Will.  IV.  c.  71    . .  . .  . .  478 

VIII.  Evidence,  482;  Levancy  and  Couchancy  ..  ..  483 


CHAPTER  XII. 


COVENANT. 


I. 

Of  the  Action  for  Breach  of  Covenant,  487.    Where  As- 
sumpsit,  &c.,  will  lie  though  there  be  a  Deed 

488 

II. 

Of  the  Construction  of  Covenants 

490 

III. 

Of  the  different  Kinds  of  Covenants 

1.  Express,  492;  running  with  the  Land 

2.  Implied  . . 

3.  Alternative 

496 
498 
501 

4.  Joint  and  several  . . 

502 

5.  Void  and  Illegal    . . 

507 

IV. 

Of  particular  express  Covenants 

1.  For  Title              

510 

2.  Not  to  assign  without  License 

517 

3.  To  Repair 

4.  To  Insure 

.521 
523 

V. 

By  whom  the  Action  of  Covenant  may  be  maintained 

1.  Heir 

524 

2.  Executor 

524 

3.  Assignee 

526 

CONTENTS. 


Xlll 


yj.  Against  whom  the  Action  of  Covenant  may  be  maintained 

1.  Heir       •  •  . .  «. 

2.  Executor 

3.  Assignee  .  •  . .  •  • 

4.  Devisee  . . 

VII.  Of  the  Declaration,  538.    Breach,  541.   Dependent  Cove- 
nants and  Conditipns  Precedent,  542.    Concurrent  Cove- 
nants, 547.    Independent  Covenants 
VIII.  Of  the  Pleadings 

1.  Accord  and  Satis&ction 

2.  Eviction 

3.  Illegal  Purpose    . . 

4.  Infancy  . . 
6.  Limitations,  Statute  of 
6.  Nil  habuit  in  tenementis 

Non  est  Factum    . . 

Non  infregit  Conventionem 

Payment  of  Money  into  Court 

Performance 

Release  .. 


7. 

a 

9. 
10, 
11. 

12.  Set-off 
IX.  Evidence 
X.  Damages,  564.     Costs,  565. 


Judgment 


530 
530 
531 
538 


548 

553 
555 
556 
556 
557 
557 
560 
561 
561 
561 
562 
563 
563 
566 


CHAPTER  XIII. 


DEBT. 

I.  Of  the  Action  of  Debt,  and  in  what  Cases  it  may  be  main- 
tained . . 
II.  Debt  on  Simple  Contract    . . 
III.  Debt  on  Bond,  573.     Of  the  Pleadings 

1.  Non  est  Factum,  and  Evidence  thereon 

2.  Accord  and  Satisfaction 

3.  Duress  . .  .  •  . .  . . 

4.  Illegal  Consideration 

1.  Immoral,  582.    In  Restraint  of  Trade,  &c. 

2.  Gaming,  586.   Sale  of  Office,  587.    Simony 

— Resignation  Bonds 


570 
575 
575 
580 
581 
582 
582 

690 


XIV  CONTENTS 

PAGE 

III.  Debt  OQ  'Bond— continued, 

5.  Infancy  . .  . .  . .  . .  . .     596 

6.  Payment,  and  Evidence  thereon         • .  . .     596 

7.  Release  . .  . .  . .  .  •  . .     599 

8.  Set-off  ..  ..  ..  ..  ..602 

IV.  Debt  on  Bail-bond,  604.    Aseignment  of,  under  Stat  4 

Ann.  c.  16,  608.     Declaration  by.  Assignee,  610.     Of 

the  Pleadings     . .  . .  . .  . .  . .     611 

y.  Debt  on  Bond,  with  Condition  to  perform  Covenants     . .     612 
Yl.  Debt  on  Bond  of  Ancestor  against  Heir,  616.    Pleadings, 

Riens  per  Descent,  617.     Of  the  Liability  of  the  Heir, 

619.    OftheLiabilityof  Devisee,  619.    Judgment,  621. 

Execution  . .  . .  . .  . .  . .     621 

VII.  Debt  on  Judgment,  622.     Costs  ..623  . 

VIII.  Debt  for  Rent  Arrear,  624.     Declaration,  625.     Plead-  . 

ings,  626.     Eviction,  626.     Nil  habuit  in  Tenementis,  I 

628.    Payment,  629.    Statute  of  Limitations,  629.    For 

Use  and   Occupation,  630.     Against  Tenants  holding  I 

over,  for  double  Value,  630.     Against  Tenants  holding  i 

over,  for  double  Rent,  633.  | 

IX.  Debt  for  Penalties 

Pleadings,  637.     Bribery,  &c.        ..  ..  ..638 


CHAPTER  XIV. 

DECEIT. 

I.  Of  the  Action  of  Deceit       . .  . .  . .  . .     640 

II.  Of  the  Action  for  fraudulent  Misrepresentations  against 

Persons  not  Parties  to  the  Contract  . .  . .     642 

III.  Of  Warranty 

1.  Express..  .  ..  ..646 

2.  Warranty  of  Horses  ..  ..  ..648 

3.  Implied  . .  . .  . .  . ,  . .     653 


CONTENTS.  XV 

CHAPTER  XV. 

DETINUE. 

PAGE 

I.  Of  the  Action  of  Detinue^  and  in  what  Cases  it  may  be 

maintained  . .  . .  . .  . .  . .  660 

II.  Of  the  Pleadings  and  Evidence  ..  ..  ..  662 

III.  Ofthe  Judgment ..  ..  . .  66B 


CHAPTER  XVI. 

DISTRESS. 

I.  Of  the  Nature  and  Origin  of  a  Distress             ..  ..  664 

II.  Of  the  Causes  for  which  a  Distress  may  be  taken  . .  665 

III.  Of  the  Things  which  may  or  may  not  be  distrained  . .  667 

IV.  Who  may  distrain                . .             . .             . .  . .  672 

V.  Ofthe  Time  at  which  a  Distress  may  be  taken  . .  . .  676 

VI.  Of  the  Place  where  a  Distress  may  be  taken     . .  . .  678 

VII.  The  Manner  of  disposing  of  Distresses ;  and  herein  of  the 

Sale  of  Distresses  for  Rent  Arrear  . .             . .  . .  680 

VIII.  Of  Pound  Breach  and  Rescue                          . .  . .  685 

IX.  Of  abusing  the  Distress^  and  of  Irregularity  in  the  Pro- 
ceedings by  the  Party  distraining    • .             • .  . .  687 


•  T.-r.--- 


NAMES  OF  CASES. 


Abbott  V,  Adett . 

V.  Blofield  . 

-V.  Braere  . 

V.  Burbage 

— —  V.  Hendricks 

V.  Hicks    . 

V,  Plombe . 

©.  Fomfret. 

Abel  V.  Sntton 
Abercrombie  v.  Slickman 
Abington  v.  Lipscombe 
Abitbolv.  Bristow 
Ablet  r.  Skinner  . 
Abley  v.  Dale 
Abn^uuns  v.  Skinner    . 
Absalom  v.  Knight 
Abj  t\  Baxton 
Acheson  v.  Fountain 
Ackerman  v.  Ehrensperger 
Acraman  v.  Bates 
— —  V.  Hemiman  .  . 

■  V.  Morrioe 
Acton  «.  BInndell 
Adams,  Exp. 

■  V,  Andrews 
'  V.  Bankart 

r.  Bristol,  Inhabitants  of 

V.  Bnckland 

— ^  V,  Fairbain 

'  V.  Qibney 
V.  Grane  . 

■  V,  Kerr    . 

t».  Palk    . 

— —  V,  Richards 
■  V,  Sanders 
V,  Smith  . 


PAOB 

.       418 

850 

.       568 

244,  248 

4Sd 

8240,  324^ 

269,  577 

250 

864 

792 

1386 

1028 

767 

40,  1413 

870 

1220 

628 

894 

424 

285,  297 

809 

864,  1291 

1188 

225 

880,  1147,  1812 


Adamson  v.  Jarris 
Addison,  Exp. 

'  V.  Preston,  Mayor  of 


Addy  V.  Ghrix 
Adkina  v.  Farington, 
Adoey  r.  Vernon  . 
Afflalo  V,  Fonrdrinier    . 
African  Steam  Ship  Co.  v,  Swanzy 
Agar  V.  Blethyn  . 
Aggs  V.  Nicholson 
A^lar  V.  Bodgers 
Aiken  o.  Short     . 
Aitken  v.  Short    . 
Aitkenhead  v.  BladeA    , 
Akerman  v.  Humphrey 
VOL.  I. 


1157 

784 

768 

205 

499 

670 

578 

223,  224 

146 

656 

090 

1398 

83,  646 

282,  285 

1094 

888 

8241:,  324n 

985 

8240 

1249 

383 

860,  432 

1035 

88 

105 

1804 

1294 


Alban  v.  BronnsaJl 
Alchome  v,  Gbmme 
Alcinons  v.  Nigren 
Aloook  V.  Boyal  Exoh.  Aas. 
Alcorn  «.  Westbrook 
Aldenbnrgh  v.  People 
AIden*s  case 
Alder  v.  Keighley 
Alderson  v.  Pope 

V.  Temple 

f>.  Waistell 

Aldis  V.  Chapman 
Aldred*s  ease 
Aldred  v.  Constable 
Aldridge  v.  Harper 
■    «.  Ireland 

V,  Johnson 

Aleberry  v.  Walby 
Alexander  v.  Angle 

V.  Gardiner 

— V.  Gibson 

V.  Lane 

V.  Mackenzie 

V,  Simms 

«.  Sonthey 

V.  Thomas 

«.  Vane 

Alfred  V.  Farlow 
Alivon  V.  FumiYal 
Allam  V.  Heber    . 
Allan  V.  Dunn 
'         V,  Gomme  . 

V.  Lake 

Allason  v.  Stark  . 
Allen  V,  Aldridge 

V  Bennett  . 

— —  V.  Dandas 
«.  Edmundson 

—  V.  Flicker   . 

V.  Gripper  . 

V.  B  olden    . 

—  V.  Impett    . 

V.  Mawson  . 

V.  Ormond  . 

V.  Pink      K 

V.  Qesk  Fire  Life  Ass. 

V.  Sharp   . 

V.  Sagme  . 

—  V.  Thompson 

V.  Walker  . 

V,  Wood   . 

V.  Wright  . 


Co. 


26, 


PAOl 

1821 
1220 
997 
978 
74 
677 
692 
276,  320 
11G3,  1167 
243 
82,  89 
334 
1129 
248,  249 
1206 
227 
74,  866,  1383 
848 
1264 
74 
652 
776,  794,  798 
862 
1232 
1350 
42S 
80 

1258,  1270 

671 

618 

661 

1320 

654 

698 

185 

870 

766,  769 

401,  405 

685 

1290 

621 

87 

367 

1131 

648 

360 

1200 

976 

813 

394 

14 

937 


Co. 


XVlll 


NAMES    OP    CASES. 


Allport «.  Natt    . 
Allwoodt).  Henckell 
Alsager  v.  Close   . 

V.  Currie. 

V.  Spalding 

Alflopy  Bzp. 
Alston  V.  Atlay    . 

V.  Scales  . 

Alves  o.  Banbury 
Amery  v.  Bogers  . 
Amicable  Asa.  Society  v. 
Amies  v,  Sterens . 
Amiss,  Be    . 
Amner  «.  Clark    . 
Amor  V.  Fearon   . 
Amott  V.  Holden  . 
Anober  v.  Bank  of  Bngland 
Anderson  v.  Bdie 
_— _-  V.  Fitigerald 

■  ■  V,  George 
V.  Hayman 

■  V.  Martindale 
■H              V.  Pitcher 

V.  Sberwin 

V.  Wallis 

■  V.  Warburton 
'  V,  Weston 

Andre6  v.  Fletcber 
Andrew  v.  Bonghey 

■  V.  Pearee 

V.  Eobinson 

Andrews,  Bzp.     . 

V.  Chapman 

V.  Diggs . 

— —  t>.  Franklin 

V,  Hawley 

— ■■ V.  Harris 

V.  Pugb  . 

V.  Rossell 

■  ©.  Smith 

V,  Tnmer 

Angel  V.  Smith  . 
Angle  9.  Alexander 
Anglesey,  Marquis  of,  v. 

iherton     . 
Ankerstein  v.  Clarke 
Annen  v.  Woodman 
Anon  . 

Anon  V.  Pigott  . 
Anscomb  o.  Shore 
Ansell  0.  Baker  . 
'  V,  Robson 

Anstey  v.  Dowsing 

V.  Edwards 

r.  Harden 

Anthony  v.  Haney ' 

V.  Moline 

Antram  v,  Chace  . 
Anworth  v.  Johnson 
Appleby  v.  Biddle 

•  .  V.  Dods  . 

Applegarth  v,  Colley 

Appleton  V.  Campbell 

'  -  V.  Doily 

— — -  •  «.  Lord  Braybrook 


BoUand 


PAQB 

95 

.       979 

.    S24ce 

.     324tt 

95,  268 

243,  SUkk 

.       593 

1142,  1145 

571 

.     1026 

.     1043 

.       442 

.       888 

870 

.     1114 

599 

894 

.     10S9 

.     1043 

486 

.       840 

502,  605 

.     1009 

.     1409 

956,  976,  984 

.       660 

269,  418 

99,  1023 

133 

509 

108 

1366 

1052 

300 

430 

194 

935 

1150 

683 

SU,  846 

906 

707 

11058,  1270 

Lord  Ha- 

765 

348 

1021 

262,  263,  266,  268 

89 

101 

488 

JSl,  537 

890 

769 

843,  846 

1313,  1375 

999 


522 

427 

1243 

377,  687 

68 

678 

671 


Arbonin,  Bxp. 

'  V.  Anderson 

V.  Tritton 

V.  Williams 

Arbuokle  v,  Cowtan 
Arcangelo  v.  Thompson 
Archer  v.  Baynes . 

V,  Bnglish 

V.  Hale     . 

■  «.  Pritchard 

V,  Snapp  . 

Arden  v.  Goodacre 

V.  Pullen  . 

V.  Sallivan 

V.  Taeker 

ArdiDg  V.  Lomaz  . 
Ards  V.  Watkin  . 
Arkle  v.  Hensell  • 
Arkwright^  Bzp.  . 

V.  Gell . 

Arlett  V.  Bills      . 
Armani  v.  Castriqne 
Arm  field  v,  Allport 
Armitage  e.  Insole 
Armory  v,  Delamirie 
Armstrong,  Be     • 

■ «.  Christiani 

•  V.  Lewis 

■  V.  Smith 
Arnold  v,  Arnold  . 

V.  Bainbrigge 

V,  Blenoowe 

Bzp. 

V,  Jefireson 

V.  Poole,  Mayor 

V.  Webb  . 

Amsby  v.  Woodward 
Arris  v.  Stukeley . 
Arrowsmith  v.  Le  Mesnri 
Arthnr  v.  Barton 
'  V,  Yanderplank 
Amndell  v.  Short 
—  V,  Tregono 
Ash  V.  Abdy 
Ashbee  v,  Piddnck 
Ashby  V.  Ashby    . 
V.  James  . 

■  ■•  V.  Minnitt 
Aahcroft  v.  Bourne 

■  I'.  Foalkes 

.  V.  Morrin . 

Ashley  v.  Freckleton 

V.  Harrison 

V.  Killick 

V.  Pratt 


Ashlin  V,  White 
Ashmole  v.  Wainwright 
Ashmore  v.  Hardy 
Ashton,  Exp. 

^.Be.        . 

Ashurst  V.  Mingay 
Aspdin  V.  Austin  . 
Aspindallv.  Brown 
Asplin  V,  Blackman 
Astey  V,  Emery  . 


PAOB 

289 
896 

824tt 
285 
278 

1030 
869 
161 

1206 

727 

1228 

1891 

833,  885 

181 

1114 

624 

1283 

286 

1188 

472 

422 

884 

128 

1888 

1177 

405 

1155 

1242 

116 

167,  170 

768 

S24M 

1387 

of  71,  147,  1186 

8 

718 

84 

920 

1251 

497 

346 

1078 

828 

593,  699 

793 

168 

1360 

730 

1412 

869 

1142 

1259 

65 

1015,  1016 

644 

92 

679 

264 

296 

497 

501 

1321 

1413 

866 


950,  992, 


NAIUSB   OF    CASES. 


XIX 


Asil^  V,  Beynolds 
Aston  Union,  Be  . 

«.  BlagraTO . 

V,  Heayen    . 

V.  Perkea    . 

AtidnB  o.  Bftnwell 

V.  KUby    . 

g.  Kinnier 

7-v.  Owen  . 

V,  Pearoe  . 

Atkinson,  Bxp.     . 
.Be 


.v.BeU  . 

•  V,  Brindall 

-  V.  DaTies 

-  V.  Hawdon 

-  V.  Honiby 

-  V,  Jameson 

-  V.  Maling 

•  V.  Matteaon 
.  V.  Hattheaoi 

-  V.  Baleigh 

-  V.  Bitchie 

•  V,  Stephens 

-  V,  Teaadale 


Atlee  V.  Baekhonae 
Attenborongh  v.  London 

——-v. 


—  V.  Thompson 


Atterbniy  v.  Fairmaner 
Attenol  V,  Briant 
Attlee  V,  Backhouse 
Attorney-General  9.  Andrews 
— — —  V,  Barnes 

— ^  V,  Ck)Yentry, 


of 


Attvood  9.  Partridge 

y,  Taylor 
AttwooU  «.  AttwooU 
Atty  V.  Parish     . 
Anbert «.  Maxe    . 

V,  Walsh  . 

Andley  v.  Baff 
Augarde  v.  Thompson 
Anncelme  v.  Annoebne 
Aoriol  v.  Mills 
Ansten  v.  Bewley . 

Exp. 

V.  Howard 

Austin  V.  Culpepper 

V ,  Debnam 

9.  Dreve  . 

r.  Willes  . 

Austin's  case 
Anstralian  S.  N.  Co.  v. 
AvariUo  v.  Sogers 
Ayeline  v,  Whisaon 
Avenall  v.  Croker 
Arery  V.  Cbeslyn  . 
V.  Scott    . 


V,  Day 

-  V.  Mathias  . 
«.  Parsons 

-  V.  Biddell 
•  V.  Winstanley 


98 

lire 

1258 
ii6 
151 
55 
930 
178 

1351 
330 
222,  224 
284 
78, 1384 
248 
417 
149,  375 
933 

1227 
240 
922 
940 

1079 
494 

1249 
478 
103 

1352 
379 
313 
650 

1376 
108,  110 
881 
881 


Mayor 


672 
854 
479 
908 
1119 
199 


324i;,  3241:,  3242 

151,  423 

.       169 

.       625 

96 

.  97,  98 

.     1009 

.     324a 

.      700 

824/;  496 

47 

.       232 

.    1206 

.     1050 

.     1075 

.     1046 

.       890 

.     1315 

.        71 

.     1268 

558,  561,  830 

.      683 

1344, 1346 

544 


Marzeti 


Awdeley  v.  Joye  . 
Awder  v.  Nokes  « 
Awdley  v.  Halsey 
Axford  V.  Perrett . 
Aylet  V,  Williams . 
Ayliffo.  Archdale 
Ayling^v.  Whicher 

■  ^v.  Williams 
Ayre  v,  Craren 

Baber  v.  Harris    . 
Babington  v.  Wood 
Babonnean  v.  Farrell 
Bach  9.  Goooh 

V.  Owen 

Bachelour  9.  Gage 
Back  9.  Gooch 
Backhouse  v.  Jones 
Bacon  9.  Searles  . 
Badeley  9.  Yigiers 
Badger  9.  Ford 

9.  Shaw     . 

Badbam  9.  Mee  . 
Badkin  9.  Powell . 
Bagge  9.  Mawby  . 
Baglehole,  Bxp.    . 

9.  Walters 

BagnaU  v,  Andrews 
Bagott9.  Orr 
Bagshaw  9.  Bossley 
Baikie  9.  Chandless 
Bailey,  Exp. 

9.  Appleyard 

V.  Bedwell 

-  9.  Bellamy 

r.  Bryant . 

V.  Croft    . 

•  9.  Culyerwell 

9.  Macauley 

Baillie  v.  Grant  . 

9.  KeU     . 

— —  9.  Macaoley 

9.  Moore  . 

9.  Moudigliani 

Bainbridge  9.  Firmstone 

9.  Neilson 

■  9.  Pickering 

9.  Wade 

Balnea  9.  Holland 
Baird  r.  Bobertson 
Baker  ft  Wife  9.  Brereman 
^— -  d.  Nelson  9.  Eeynolds 

9.  Baber     . 

9.  Charlton 

9.  Dening    . 

9.  Garratt  . 

9.  Goatling. 

— —  9.  Heame   . 

V.  HoltpsaffeU 

—^  9.  Lade 

9.  Langhom 

V.  Marsh    . 

9.  Mounford 

9.  Bush 

-  9.  Walker  . 


piai 

.     1085 

529 

802 

.     1205 

.     1389 

145,  596 

847,  1858 

.     1869 

.     1262 

43,  488 

593 

1058 

244,  260 

120 

497 

243 

Z2idd 

409 

526 

466 

288 

315 

686 

690 

260 

647 

^00 

823 

593 

195 

242 

480,  1141 

418 

310 

1415 

43,  46 

1333 

81 

230 

75 

1150 

150 

962 

43 

983 

143 

841,  859 

1007 

HI 

350,  1213 

830 

836 

365 

871,  883 

1207 

526 

1270 

1386 

1223 

805 

1187 

593 

689 

678 


XX 


NAMES   OF    CASES. 


Baker  v.  Wilkinson 
Baldey  v.  Parker . 
Baldwin,  Exp. 

,  Re 

V.  Cole     . 

'  V,  Elphinrton 


Balfour  v.  Watson 
Ball  «.  Bowden    . 

V.  GK>Tdon    . 

Ballanttne  v.  Golding 
Ballard  v,  Dyson  . 
'    ■        V.  Hanlflon 

V.  Way     . 

Ballingall  v.  Gloster 
Ballingerv.  Ferris 
Balls  V.  Westwood 
Bally  V.  Wells 
Balme  v.  Hntton  . 
Balston  v,  Baxter . 
Bamfield  v.  Masaey 
Bamford,  Exp.      . 

— V,  Baron 

V,  Borrell 

— —  V.  Harris 

V.  Shuttle  worth 

Bampton  v.  Faulin 
Banbury  v.  Lisset . 
Banister  v,  Usbome 
Bank  of  Australia  «.  Nias 

England  v.  Newman 

r.  Morioe 


PAOI 

.     1607 

828,  866 

292 

287 

1849 

1057 

494 

824a 

420 

824p 

1315 

1821 

204 

391 

932 

696 

538 

272,  806,819,  1341 


Ireland  v.  Beresford 


Bankhead,  Re 
Banks  v.  Angell    . 

V.  Whetston 

Bannaiyne  v.  Leader 
Bannister  v.  Hogarth 
Barber,  Exp. 

Surgeons  v.  Pelson 

V.  Dennis  . 

V,  Fletcher 

V,  Fox 

V.  CKngell 

^—  V.  HolUer . 

V.  Pott 

■  V.  Richards 

V.  TiLwn  . 

Barclay,  Exp. 

,  Re  . 

V.  Cousins 

V,  Stirling 

Barden  v.  De  Eererberg 
Barfoot  v.  Goodall 
— ^—  V,  Reynolds 
Barford?).  Nelson 
Barhamv.  Caddy  . 
Baring   v.  Christie 

V,  Clagett 

r.  Corrie  . 

— ^  r.  Grieve  . 

— V,  Royal  Exch.  Ass.  Co. 

Barker  v,  Beardwell 

V.  Birt     • 

V.  Blakes 

— —  r.  Borne  . 


581 

1126 

230,  238,  287 

260 

324<i,  3240 

169 

108,  111 

845 

368 

1382 

72 

892 

780,  795 

412 

296 

1209,  1214 

661 

250 

392 

266 

72 

1124 

1002 

48,  616,  839 

105 

1406 

822 

392 

634 

284,  287,  386 

286 

961 

964 

341 

1166 

32 

462 

379 

1012 

1012 

809 

859 

1013 

529 

115 

979,  1012 

.       621 


Barker  «.  Braham 

V.  Damer . 

V.  Hallier 

■  V.  Maloolm 
V.  Midland  Railway 

-  V,  St.  Qointin 

».  Stead    . 

V.  Stnbba . 

V,  Thorold 

V,  Windle 

Barlow  v.  Bishop . 

^  V,  Browne 

Barnard  V.  GK>odacall 

V.  Higdon 

■  V,  Palmer 
Bamardlston  V.  Chapman 
Bame  v,  Richardson 
Barnes  v.  Constantino 

V.  Holloway 

V.  Hunt    . 

V,  Pendrey 

V.  Peterson 

V.  Ward  . 

Bamettv.  Allen    • 
«.  GlOBSOp 

V,  Ghiildford,  Earl  of 

Bamewell  t.  Williams 
Bamfather  v.  Jordan 
Baron  v,  Denman 

V.  Husband 

Barough  v.  White . 
Barr  v.  Gibson 

,  Re     . 

Barraclough  v.  Johnson 
Barrell  v.  Trussell 
Barrett  V.  Glubb  . 

V.  Long     . 

V,  Rolph   . 

Barrow,  Exp. 

«.  Amaud 

r.  Bell      . 

V.  Coles    . 

V.  Poile    . 

Barry  v.  Robinson 

V.  Rush 

Bartholomew  «.  Sherwood 
Barihrop  v.  Anderton 
Bartlett  v.  Bartlett 

V.  Benson 

.  V.  Emery 

V.  Pentland 

V.  Pumell 

V,  Robbins 

9.  Saknon 

r.  Vinor 

Barton,  Exp. 
V.  Bricknell 

r.  Brown 

V.  Fitzgerald 

V.  Hanson 

Bartram  v.  Caddy 
— —  V.  Farebrothcr 
Barwell  v.  Adkins 
-^—  V.  Brooks 


PAOI 

922 

539,  626 

38 

418 

454 

193,  921 

579 

1167 

566 

552 

361 

110 

497 

808 

252 

1356 

677 

1078 

1268 

1312 

310 

704 

310 

1255,  1259 

.   183 

706,  761, 

770,  1299 

662 

535 

922 

107 

421,  439 

653 

286 

1316 

836,  845 

592 

1064,  1264 

834 

260 

1378 

292,  954 

1293 

324c 

790 

783 

221 

3242 

120,  286 

384,  393 

112 

.   991 

.   197 

.  1270 

67 

C2,  591 

64,  238 

30,  927 

.  1357 

499,  511 

.  1154 

431 

.  1284 

.  1063 

338 


NAMES   OF   CASES. 


XXI 


Banriek  v.  Matthews 

V,  Thompioii 

Barwifly  Bxp. 

BaraiHai  v.  Lewis 

Bask  V.  Koyal  Exch.  Ass.  Go. 

Baas  V.  Cliye 

Bassett  v,  Collis    . 

V.  Dodgin 

V,  Mitchell 

Bastard  v.  Bastard 
Basten  v.  Oarew  . 
Batard  r.  Hawes  . 
Batchelor  v.  Dudley 
Bate  V.  Hill 
Batemaa  v.  Black 

■  V.  Joseph 

— —  V.  Margerison 

V.  Phillips 

V,  Finder 


Bates,  Exp. 

V.  Biuidy 

V,  Grabham 

r.  Pilling     . 

r.  Sturgess  . 

Bateson  v.  Green . 

Bath,  Bxp.  . 

Bathe  v,  Taylor    . 

Bather  v.  Bonlton 

Batley  v.  Catterall 

Batt  V.  Great  Western  Bailway 

Battier,  Exp. 

Battiahlll  v.  Beed 

BatUey  v.  Faalkner 

Batty  V.  Chester  ....       582 

Bawdidge  v.  Slaney  .571 

Baxendale  v.  Eastern  Counties  Bailw.   442 

V.  North  Devon  Bailway      452 


PAGK 

470 

696 

8242 

1011 

974 

117,  418,  420 

.      650 

324n,  48S 

1306,  1324 

441 

780 

79 

1408 

1126 

1316 

660 

405 

767 

860 

158 

225 

344 

944 

922 

32^9 

470 

224 

871,  957 

1188 

421 

449 

244,  266 

1141,  1148 

163 


Baxter,  Bxp. 

V.  Dyer    . 

-—  V,  Hosier . 

V.  Nurse  . 

^-^—  V.  Pritchard 

V.  Taylor . 

BaycIiffB  V.  Bntterworth 
Bayley  v,  Ballard 
— —  r.  Homan 

V.  Loyd    . 

V,  Bimmell 

V,  Thompson 

V.  Wilkins 

Baylisv.  Dineley  . 

V.  Hayward 

— •  V.  Lawrence 

r.  Strickland 

Bayly,  Exp. 

V.  Merrel    . 

V.  Schofield . 

Baynes  r.  Brewster 
Baynon  v.  Batley . 
Basett  V.  Mayer   . 
Beadaworth  v.  Torkington 
Bealev.  Mouls 
— —  V.  Sanders  . 
r.  Saunders 


925 

899 
3 
.  1112 
.  245 
.  1143 
.  807 
.  251 
.   133 

599 
.  1118 
.   181 

807 
141,  596 
.  324« 
1054,  1069 
.  923 
.  261 
.  647 
.  233 
.   988 

332 

.   999 

.   477 

.  1157 

49 

883 


Beale  v.  €limpaon 

V.  Thompson 

Bealey  v.  Greenslade 
Beamish  r.  Beamish 
Beamston  v.  Robins 
Bean  v.  Bloom 

V,  Stupart    . 

Beard  v.  Knight  . 

V,  Webb      . 

Beaidmore  v.  Shaw 
Beardsley  v.  Baldwin 
Bearpark  v.  Hutchinson 
Beasley  v.  Clarke 
Beaston  v.  Weate 
Beatson  v.  Haworth 
Beauchamp^  Exp. 

V.  Powlcy 

Beaudley  v.  Brook 
Beaumont  v.  Brengeri 
BeaTan  v.  Dehihay 

V.  Walker 

Beaver  v.  Lane  . 
Beck  V.  Bebow     . 

V,  Kobley     . 

Beckett  v.  Dutton 
Beckham  v.  Drake 
Beckwith  v.  Bullen 

V,  Philby 

V.  Sydebothom 

Bedford  v.  Deakin 

— V.  Perkins 

Bedingfield  v.  Onslow 
Beecham  v.  Smith 
Beed  v.  Blanfoid  . 
Beeman  r.  Duck   . 
Beer,  Exp.  . 

r.  Beer 

Beeston  v.  Collier 

V,  Collyer 

Begble  r.  Hayne  . 

' V,  Levi 

Belcher  v.  Bellamy 
V,  Campbell 

'  V,  Capper 

V.  Gummow 

V.  Jones   . 

V.  M'Intosh 

— —  V.  Magnay 
r.  Mills    . 

—  V,  Prittie 
Beldon  v.  Campbell 
Belk  V,  Broadbent 
Bell  r.  Ansley 

V.  Backley   . 

V.  Bank  of  London 

17.  Barchard . 

v.  BeU 

V.  Bromfield 

V.  Carey 

• V,  Carstairs  . 

V.  Gardiner  . 

V,  Gilson 

V,  Harrison  . 

V.  Hobson    . 

V.  Janson 


llii6 


PAGB 

.      772 

494,  1242 

159 

13 

87 

1214 

1005 

676 

339 

264 

27,  431 

786 

1324 

1138 

1015 

726 

445 

1321 

3,  865 

677 

264 

348 

1344 

379,  431 

414 

6.  1162 

324x 

936 

1030 

1160 

107 

1142 

432 

92,  105 

419 

235 

5,  503 

855 

1113 

672 

372 

2S6,  287 

286 

1363 

238 

250 

522 

305 

85 

248 

1251 

935 

994,  1027 

148 

284 

517 

1003 

1015 

324^ 

1002,  1011 

87 

946 

539 

949 

1027 


2,3, 


XXll 


NAMES   OF    CASES. 


Bellv.  Oakley 

V.  Reid 

V.  Slmpaon 

V.  Stone 

—  «.  Welch 

V,  Young 

Bellamy  v,  Biroh 

V.  Migoribanks 

Bellew  V.  JacUeden 
Belehaw  v.  BoBh  . 
Belton  V.  Hodges . 
Benefit  v.  Pipon    . 
Bengough  v,  Boesiter 
Benington  v.  Benington 
Beig&min  v.  Belcher 

V.  Porters 

Bennetv.  Thompson 
Bennett  v.  Allcott 

V.  Bennett 

V,  Barton 

V.  dough 

r.  Deaoon 

V.  Famell 

V,  Johnson 

V,  Neale  . 


PAQB 

981 
.     1000 

242 
.  1050 
850,  860 

228 
.     1262 

409 
.  802 
186,  600,  602,  678 
.  225 
.  1815 
.  605 
.  1808 
.  264 
.  1154 
.  1412 
1125,  1127 
.  1261 
.  568 
.  462 
.  1054 
.  375 
.  1366 
263,  623 


-  V,  Peninsular  and  Oriental 


Steam  Boat  Go. 

V.  Beere  . 

V.  Bobins 

V.  Thompson 

V.  Womack 

Bennington  v.  Goodtitle 
Benuion  v,  Davidson 
Bennusr.  Gayldley 
Bensley  v.  Bignold 
Benson  v.  Chapman 
'         V,  Chester 

V.  Duncan 

V.Paul     . 

Bentallv.  Bam 
Bentinck  v.  Dorrien 
Bentley  v.  Dawes . 
■  V.  Griffin  . 

Benwell  v.  Black  . 
Benyon  v.  Cresswell 

V.  Evelyn 

Berens  v.  Backer 
Berkeley  v.  Hardy 
Bermon  v,  Woodbridge  . 
Bern  f^.  Mattaire  . 
Bernard!  v.  Motteux 
Bemasooni  v.  Farebrother 
Bemett  v.  Taylor . 
Berneyv.  Davison 

V,  Vyner  • 

Berrey  v.  Lindiey 
Berriman  v.  Peacock 
Berrlngton  v.  Parkhurst 

V,  Phillips 

Berry  v,  Adamson 
^—  V.  Alderman 

V.  Herd]      . 

V.  Nevys 

V.  Young    . 

Berryman  v.  Wise 


446,  461 

467 

676,  1218 

41 

517 

704 

132 

48,  488 

63 

978,  992 

467 

1038 

1099 

867 

381 

121 

336 

623 

1231 

163 

968 

559 

1033 

1208 

1014 

235 

889 

245 

245 

709,  832 

1297 

706 

190 

921 

418 

1828 

1858 

202 

196 


Berthon  v.  Loughman 
Bertie  v.  Beaumont 
Berwick  v.  Andrews 

,  Mayor  of,  v,  Oswald 

Besford  v.  Saundera 
Bessel  v,  laadsbc^g 
Best  r.  Argles 
— —  V,  Barker 

V,  Osborne    . 

Betts  V.  Gibbini    . 
—  «.  Klmpton 
Betterbee  v.  Davis 
Bevan  v,  Gethin 

V.  Nunn 

V.  Waters 

Bevans  v.  Bees 
Beverley  v.  The  Lincoln  Gas 
Bewick  v,  Whitfield 
Bexwell  v,  Christie 
Bibb  d.  Mole  v.  Thomas 
Bickerdike  v.  BoUman  . 
Bickerton  v,  Burrell 
Biddulph  V.  Chamberlain 
Bidgood  V.  Way  and  Wife 
Bieten  v.  Burridge 
Bigg  V.  Spooner    . 

V,  Whiskb  . 

V.  Dwight    . 

' V.  Fellows   . 

Biggs  V.  Lawrence 
Bignell  v.  Buzzard 
Biker  v,  Morley    . 
Bilbie  v.  Lumley  . 
Bill  V.  Bament 
Billings  V,  Waters 
Billingshurst  v,  Speerman 
Binckes,  In  the  goods  of 
Bingham  v.  Gamault 
V,  Stanley 


FAOB 

.    io(A 

.      580 

784 

558 

54 

717,  885 

.      814 

54 

.       650 

88 

849,  861 

178 

.       159 

239,  248,  802,  803,  805 

1870 


Co. 


Binnington  v.  Wallis 
Binns  v.  Hey 
Birch,  Exp. 

V.  Jervis 

r.  Liverpool,  Eail 

V.  Wright    . 

Birchfieldo.  Moore 
Bird  V.  Appleton. 

V.  Bass 

V.  Boulter    . 

».  Brown     . 

V,  Gammon 

V,  Higginson 

V.  Pegg 

V.  Pegrum    . 

V,  Pigou 

V,  Bandall   . 

— ^  v,  Belph 

V,  Smith 

Bird  r.  Moreau 
Birkley  v.  Presgrave 
Birks  V.  Trippet  . 
Birt  r.  Barlow 
Bishop  V.  Bryant 
V,  Crawshay 

V,  Curtis  . 


of 


171 

70 

.     1328 

198 

.       894 

.       265 

811 

.     1068 

.       847 

920 

.       282 

864 

.      147 

1169,  1167 

62 

1050,  1258 

22 

87 

866,  868 

.      220 

.       626 

.       774 

81 

132,  377,  418 

68 

.       188 

232,  824^ 

.       824 

.       857 

760,  1389 

.       873 

997,  1011 

.       806 

854,  872 

.     1276 

158,  843 

.       832 

.       138 

.       346 

.     1000 

.     1124 

49 

.       544 

.     824/ 

83 

.       120 

.  10,  11 

.       683 

.       301 

.       901 


NAMES   07   CASES. 


XXlll 


Bishop  V.  Bilioii  . 

. r.  Godfrey 

V.  MtmitLgaa 

V,  PentlADd 

V.  Rowe    . 

o.  Shiilito 

V.  Tnisteei  of  Bedford  Oharity 


Bishop  of  London  v.  H'liid 
BiiUeston  v.  Cook 

V.  Cooper 

,  V.  Tinunis 

Biie  V.  Diekason  . 
Blschford  v.  Dod 
-^—  V.  Preston 
Black  V.  Smith     . 
Blackan  «.  Doren 
Blftokbom  v.  QreaveB 
Blsekborongh  v,  Dtma 
Blsckbnm  v,  Blackbnxn 
■  V.  Seholes 

— —  V,  Smith 
BUeket  r.  Widdrington 
Bkekett  r.  Criasop 
—   V,  Boyal  Bxch. 
BUckham  r.  Pagh 
BlackhoTBt  v.  Cockell 
Blackleage  v.  Harman 
Blackmore,  Bxp. 
Blackstone  v.  Wilson 
Blackwell  v.  England 

V,  Nash 

,Be      . 


Blades  v,  Piee 
Blagden  v.  Bradbear 
Kagg  V.  Stnrt 
Blair  v.  Bromley  . 
Blake  v,  Beaumont 

V.  Eovman 

V.  Foster    • 

V,  Lanyon  . 

V.  Lawrenoe 

V.  Nicholson 

V,  Pilford    . 

Blaker  v.  Ansoombe 
BIake*s  case 
Blakesley  v.  Smallwood 
Blanchard  v.  Bridges 
Blanckenhagen  v.  Blnndell 
Bland,  Exp. 
Blandy  «.  Be  Burgh 
Blaymire  v,  Haley 
Bleaden  v,  Hancock 
— — ■  V.  Rapallo 
Bleasaid  v.  Hint 
Bleasby  v.  Crosaley 
Blenkinaop  v,  Clayton 
Blew  V.  Wyatt 
Bligh  V.  Brent 
Bliss  V.  Hall 
Blizaid  V.  Barnes 

V.Kelly    . 

Blofeld  V.  Payne 
Blogg  V.  Pinkers  . 
Bloodworth  v  Gray 
Bloomer  v.  Darke 


Ass. 


Co. 


PAOI 

1344,  1847 

.      778 

^0,  1851 

958 


149 

1358 

281 

4 

246 

.       309 

32411,  608 

85 

.     1074 

60 

172 


350 

766 

1267 

808 

92 

890 

1203 

990 

1054 

1008 

107 

1097 

184 

318 

558 

258 

387 

854 

1054,  1056,  1069 

642 

414 

414 

.       558 

.     1124 

424 

.     1863 

.     1066 

.     1328 

554,  561 

.       168 

1135,  1147 

.       427 


.       242 

187 

.     1125 

.     1366 

116 

.       3S7 

237,  270 

.       864 

.     1160 

.       865 

.     1180 

.     1270 

.     1265 

477 

4S3 

1060,  1254 

324M,  824JbE; 


PAGB 

Bloss  V.  Catting  ....  147 
Blozham «.  GraJiam      .        .  221 

«.  Hnbbaid     .  1849,  1857,  1875 

'   V.  Sanders       .    272,  1384,  1840 

Bloxsome  v.  Williams    .  651 

Black  V.  Gomperts        .  870 

Blaett  V.  Osborne  .658 

Blondell  V.  Catterall  .     1315 

Blant  V.  Haslop  ....  184 
Biyth  V,  Dennett  716,  718 

V.  Shepherd  958 

V.  Topham  .     1218 

Boardman  v.  Sill  ...     1369 

Boeas  v.  London,  Mayor  of    .  1193 

Boddam,  Exp 824t 

Boddington  v.  QasteUi  ...      815 

V.  Sehleneker  408,  408 

Boddy  V.  BsdaUe  ...       291 

Boden  o.  Wright  ....  417 
Bodenham  v.  Parehas   .  147 

Bodger  v.  Arch  ....  770 
Boehm  v.  Bell       .  .     1036 

V.  Stirling  .  .       878 

Boelen  v.  Melladew  887 

Bogg  V.  Pearse  ....  1094 
Boggett  V,  Friar  ....  848 
Bois «.  Bois  ....     1268 

Bolden  v.  Brogden  650 

Bolland  v.  Nash  ....  324m 
Bolton  V.  Dogdale  .429 

V.  Gladstone      .        .        .     1012 

V.  Sowerby         ...       224 

V.  Tomlinj  528 

,  Lord,  r.  Tomlin  880 

Bonafoos  v.  Bybot         .  598 

Bonar  v.  Mitchell  406,  437 

Bond «.  Gibson     .  .       ' .     1158 

V.  Gonsalea  ....     1018 

V.  Norse      .  .       346,  790 

V,  Nntt        ....     1006 

©.Payne       ....         46 

V,  Richardson       .  .       597 

«.  Seawell    ....       885 

Bondrett  v.  Hentigg      .  .977 

Boner  v.  Inner  ....  699 
Bonman  v.  Malcolm  303 

Bonnell  v.  Fonke  ....  84 
Bonner  V.  Walker  .  .1212 

Bonn  V.  Stewart  ....  817 
Boone  v.  Eyre  ....  549 
Boorman  v.  Brown  396,  806 

».Naah  .         .      177,  324Jfc 

Boot  V,  Wilson  ....  626 
Booth  V.  Cliye      .  .103,  924 

V.  Macfarlane  634 

Boothbey  v.  Sowdeu  .  .  .137 
Bootle  V.  Blnndell  .  .  .890 
Bord  V.  Cndmore  .  .       625 

BordenaTC  v,  Gregory   .  .126 

Borradaile  v,  Hnnter     .  .     1043 

r.  Nelson     .  .        .     1416 

Borrinsale  v.  Greville    .  .       143 

Borthwick  0.  Carruthers  .     '141 

Bosanqnet  v,  Wray        .  .147,  1164 

Boscawen  v.  Cook         .  541 


XXIV 


NAMES   OF    CASES. 


Boson  V.  Sandford 
Boteherby  v,  Lancasier 
Boiheroyd  v.  Woolley 
Bothllngk  V.  Inglis 
Bothomby  v,  Fairfax 
Botten,  Exp. 
Bottiog  V,  Martin 
Bottom,  Bxp. 
Boneher  v,  Lawson 
Bonloott  V.  Winmill 
Bonlter  v.  Peplow 
Boulton,  Exp. 

V.  Cann  . 

V.  Growther 

■  V.  Prentice 

Bourdillon  v.  Dalton 
Bonni  and  Wife  v,  Mattaire 
Bonme,  Exp. 

V.  Aloock 

V.  Qatliflfe 

V,  Mason  . 

•  V.  Seymonr 


Bonsfield  v,  Wilson 
Bontfloirer  o.  Wilmer 
Bontsv.  Ellis 
Borey  v,  CasUeman 
BoTill  V.  Hammond 
Bowcher  v.  Noidstrom 
Bowdell  V.  Parsons 
Bowden  v.  Tanghan 
Bowder  «.  Nicholson 
Bowdon  V.  Hall    . 
Bowell  V.  Milbank 
Bowen  v.  Fox 
— ^    V.  Jenkin  . 

V.  Owen     . 

Bower  v.  Swadlin 
Bowers,  Exp. 
Bowes,  Exp. 

V.  Foster  . 

V.  Lucas 

Bowker  v.  Bnrdekin 
Bowlby  V.  Bell 
Bowles  V.  Orr 
Bowman  v.  NichoU 
Bowry  v.  Bennett 

V,  Pope 

Bowyer  v,  Bampton 

V.  Cook     . 

Boyce  v.  Green 

V.  Warbnrton 

Boyd  V.  Dubois     . 

V,  Hind 

**.  Mangles  . 

V.  Moyle 

«.  Bobins     . 

Boydell  v,  Drummond 

v.  Harkress 

V.  Jones   . 

Boyes  o.  Hewetson 

Boyle,  Exp. 

— —  V.  Tamlyn  . 

V.  Wiseman 

Boyman  v.  Qatch  . 
Boyson  v.  Coles     . 


12 


PAGS 

460 

S44 

627 

6,  1287 

779 

263 

834 

1097 

469 

470 

83,  1168 

288 

497 

1145 

328,  334 

586 

850 

237 

88,  1407 

443,  1249 

50 

.       179 

95 

.       973 

.     1838 

73,  671 

.     1163 

.     1120 

116,  120 

.     1002 

.     1312 

.     1201 

S5 

1233,  1867 

478 

.       172 

.       600 

.       223 

.       266 

.     1330 

147 

244,  251,  676 

80,  807,  862 

73 

871 

68 

1134 

876 

38,  688,  1143,  1407 

855,  862 

.       423 

.       974 

.       137 

324u,  324^ 

.       859 

.     8242 

858,  867,  871 

.       415 

.     1058 

539,  625 

.     S24m 

.     1213 

.     1064 

.       204 

.       806 


PAOB 

Boyson  V.  Gibson  .        .       802 

Boy ter  v.  Dodsworth      ...  86 

Braoebridge  v,  Yangban  .                605 

Braoegirdle  v.  Heald  836,  856 

„.  Peacock  .1812 

Bracey  v.  Garter  ....       192 

Brackenburg  o.  Pell  .    1206 

Pradbnme  v.  B<ytfield  .                602 

Bradbory  v.  Anderton  .  .       800 

V,  Wright      ...       667 

Braddick  v.  Thompson  .  554 
Bradford  v.  Woodhouse  180 
Bradley  v.  Copley  .  .  1839 
«.  GiU     .         .  .         .     1129 

V.  Gregory  133,  187 

V,  Holdsworth  .         .       855 

V.  Methwyn      .  .     1050 

V,  Waterhouae ,  .       442 

Bradshaw  v.  Bennett  .       206 

■                V.  Eyre         .  .468 

Brady  v.  CubiU  .        .       897 

V.  Giles      ....     1122 

Bradyli  v.  Ball     .         .  .     1370 

Bragg  V.  Anderson        .  1016 

V.  Cole        ....       854 

Braithwaite  V.  Cooksey  677 

©.  Skofield  .         .     1158 

Bramahv.  Roberts        .  .859 

Brammel  v.  Jones  .     1866 

Brancker  v,  Molyneux  .  1872 

Brand  v.  Boulcott  ...         84 

Brandao  r.  Bamett  .1351,  1860 

Brandlin  v.  Milbank  .  .  .621 
Brandon  v.  Nesbit         .  960,  997 

V.  Newington  .         .         .       176 

V,  Pate  ...       818 

V,  Scott  .         .     1856 

Brandram  v.  Wharton  .         .  159 

Brangwin  v,  Perrot  .151 

Bransoomb  v.  Scarbrough      .  674 

Brashford  v.  Buckingham  846 

Brassey  v.  Dawson        .  271 

Brassington  v.  Halt  .789 

V.  Llewellyn  786 

Brayshaw  v.  Eaton        .  .148 

Braythwaite  v.  Hitchcock  666 

Brecknock  Canal  Co.  v.  Pritchard  .  521 
Breckon  v.  Smith  .  .114 

Bredon  v.  Harman  .  687 

Bree  v.  Holbeach  ...  *  91 
Breese  v.  Jerdein ....  928 
Brenan  v.  Currint  .  1861 

Brennan  v.  Howard  1896 

Brest  v.  Leyer  ....  1308 
Bret  V.  Cumberland      .  348,  498 

r.  J.  8 46 

V.  Sheppard  ....       611 

Brett  V,  Beales     ....        72 

V.  Beckwith  ...       289 

r.  Levett     .         ,  268,  269 

V,  Bead       ....     1380 

Brettell  V.  Williams  .  .  .1167 
Brewer  v.  Dew      .        .  275,  276 

V.  Palmer.         .  .     1898 

«.  Sparrow        .        .       317,820 


NAMES   OF   CA8B8. 


XXV 


PIGB 

Brevin  v.  Brisooe  .  806 

V.  Short    .  .       S02,  808 

Brewster,  Ra  .        .       286 

V,  Kitohell      ...       609 

Brioe  v.  Carre      .         .         .       119,  493 

V,  Smith      •        .         .        •       886 

tr.  Stokes     ....       791 

V.  Wilaon     ....       777 

Bridge  V.  Grand  Junction  Baily.  ii6, 1132 
Bridget «.  Hinxman 
V.  Hnnter 


Bridget  V.  Mills 
Bridgman  «.  Dean 
Bridgwater  v.  Bythway 
Brierley  v.  Kendall 
Brigden  v.  Parka 
BriggB  V.  CalTerly 


620 

1003 

8246 

47 

85 

1339 

793 

174 


V.  Sowiy     281,  282,  £20,  666,  704 

v.Wilkinflon       .         .        .     1250 

Bright  V.  Hatton  .         .     1150 

V.  Pnrrier  .         .        .         .891 

©.Walker.        .        .        .     1139 

Brigftock  V.  Stannion   .  .       541 

Blind  V,  Hampshire  107 

Brine  v.  Bazalgette  .     1064 

Brisbane  v.  Dacres  ...  87 
Brisooe «.  HiU      .        .  .171 

Bristol,  Barl  o^  v,  Wilsmore .         .     1229 

Poor,  GJoTemors  of,  v.  Wait     679, 

1201 
Bristow  V.  Bastman  145 

V.  Heywood      .         .         .     1080 

V,  Towers         .        .         .960 

V.  Waddington  ...       851 

Kistowe  V.  Needham    .  .104 

BritLBh  Linen  Go.  v.  Dmmmond     .       161 

Bmpire  Slipping  Co.  v.  Somes  1862 

Brittain  v.  Lloyd ....  81 
Britton  V.Cole  ....  934 
Brizev.  IHckason.  805 

Broad  o.  Ham 1074 

V.  Jollyfe    ....         59 

Broadbent  v,  Ledward  .         .         .661 

V.  Bamsbotham  .     1139 

Broadhnrst,  Bzp.  ...       261 

Broadley,  Exp 3242 

Brockelbank  v.  Sogme  .  .  958,  964 
Brockett  V.  Archer  .  .  .424 
Brocklehnrst  v.  Lawe    .  281,  324(2,  324A, 

666 
Brodie  9.  Howard         .  .1250 


Broennenborg  v.  Haycock 
Brokenshir  «.  Monger  . 
Bromage  v,  Lloyd 

-  V.  Prosser 

r.  Vanghaa     . 

Bromley  v.  Cozwell 

'  ».  Frazier 

9.  Hesseltine  , 

■  V,  Stanley 

V,  Wallaoe 

Bronnell  v,  Bonney 
Brook  V.  Biggs     • 

V,  Brook     . 

— -  V,  Carpenter 

YOL.  I. 


650 
623 
897 
1049,  1254 
384 
1355 
389 
1000 
834 
8 
406 
697 
18 
1080 


PAQB 

Brook  V,  Middleton       ...       638 

V.  MitcheU         ...       309 

V.  Bawl     ....     1258 

Brooke  V.  Brooke .        .  .1306 

V.  Kent    ....       906 

Brooker  v.  Scott  ....  139 
Brookes  v.  Tiohbome  .  .  .  1065 
Brooks  V.  Brockett        ...       184 

V.  Mason  .       186 

V.  MitcheU       ...      878 

V.  Stuart  ...       601 

Brooksby  v.  Watts  .  .  591,  1390 
Broom  v.  Batchelor       .  .       860 

Broome  v.  Bobinson      .  .       283 

Broomfield  v.  Smith  .  .  .  132 
Brotherston  v.  Barber  .  .984 

Brotherton  v.  Wood  ...  459 
Brough  V,  Parkins         ...       390 

V,  Whitmore     .  .948 

Broughton  v.  Comway  .                 .491 
V,   Manchester    Water- 
works Co 353 

Brown,  Bxp.  222,  316 

V,  Ackroyd       ...       334 

V.  Amyot  .628 

V.  Bellaris         .  .288 

V.  Brown  ....       500 

V,  BuUen ....       822 

'  V.  Byrne  ....        79 

V.  Ctatrstairs      ...       869 

V,  Compton       .  .923 

V,  Daries ....      978 

^ V,  Doncan  .58,  63 

V.  Bdgington    .  .       654 

V,  Elkington     ...       660 

V,  Fleetwood     ...       668 

f>.  Fry      .  .  652 

V.  aienn  ....       678 

V.  Hare   ....        74 

V,  Harraden      ...       398 

V.  Heathoote     ...       297 

V,  Hedges  .     574,  1358 

V.  Hodgson  458 

V,  Howard        .  164 

V,  Kempton  248,  250 

V.  Kewley         ...         76 

V.  M*Kinnally  ...        89 

V.  Maffey'i        ...       387 

g.  North'.         .        .         .    1288 

V.  ^otlej ....     1299 

— —  V,  Overbnry      ...         97 

V.  Sayce  ....     1218 

V.  Shevill  ...      670 

v.  Shnker         .         .       619, 621 

V.  Smith  ....     1253 

r.  Stapyleton    ...      953 

■  V.  Storey  .        .       675, 721 

V.  Taylenr        .        .        .       951 

V.  Thompson    .  896 

V.  Thornton      ,  .       671 

V,  Wilkinson    .         .     450,  1249 

Browne  v.  Barton  .      i»40 

V,  Croome         ,  .     1051 

V.  Do  Winton   ...       426 

V.  Oibbons  .    1206 


XXVI 


NAMES    OF    CASES. 


Brovne  v.  Baban . 
Brownell  v,  Bonney 
Browning  v.  Dann 

V.  Halford 

■    V.  Morris 

V,  Wright 

Brownker  t'.  Atking 
Bruce  v.  Bruce     . 

V.  Wait      . 

Brudnell  v.  Boberta 
Bruin  v.  Boe 
Bnunmell  v.  Uacpherson 
Bmndrett^  Bxp.   . 
Brunskill  v.  Bobertson  . 
Brunswick,  Duke  of,  Exp. 


King  of 


Bijan  V.  Child 

V,  Clay      . 

Bryans  v.  Nix 
Bryant  v.  Flight  . 

V.  Withers 

Bryce,  Be    . 
Brydon  v.  Stewart 
Bryson  v.  Wylie  . 
Buchanan  v.  Finchley 

V.  Pamshaw 

V.  Bucket 

Bucber  v.  Jarratt 
Buckby  v.  Coles  . 
Bucker  v.  Booth  . 
Buckland  v.  Butterfield 

■p.  Johnson 
— — —  V,  Newsame 
Buckley,  Exp. 

V.  Barber 

r.  Buckley 

V.  Collier 

V,  Eenyon 

V.  Millerd 

V.  Nightingal 

-  V.  Pahner 
V.  Williams 


Buckmaster  v.  Harrop 
BuckmyrtJ.  Darnell 
Buckton  V.  Frost 
Budd,  Bxp. 

V.  Fairmaner 

Bufe  V.  Turner 
Bull  V.  Morrell 

V.  Bobison 

r.  Sibbs 

BuUer,  Exp. 

V.  Crips 

V.  Fisher 

V.  Harrison 

Bullock  V,  Dommitt 
Bully  V.  Palmer 
Bullythorpe  V.  Turner 
Bulman  v.  Birkett 
Bulmer  v.  Oilman 
— —  V,  Home  ,  , 


Hanover, 


PAOE 

617 

678 
588 
99 
600,  611 

1195 
105 
936 
669 

1873 
621 
222 
936 

1070 


Hanner 


Pepper 


264, 


1061, 
10C7,  1267 
1068 
309,  811 
781 
1294,  1333 
1116 
266,  268 
888 
1116 
290,  294 
317 
649 
78 
1373 
1321 
316 
1343 
1400 
266 
432 
776 
726 
846 
642 
686 
616 
1107 
614 
864 
838 
324CC 
268 
649 
1003, 1046 
369 
663 
1386 
1096 
357,  426 
966 
109 
621 
1186 
1208 
184 
195 
178 


Bulpit  V.  Clarke  . 
Bulstrode  v.  Qilbume 
Bultivant  v.  Holman 
Bulwerv,  Bulwer 
Bunch  V.  Eenniugton 
Buun,  Exp. . 

^  t>.  Guy 

V.  Kartham 

Bunney  v.  Poyntz 
Bunny,  Exp. 
Bunton  v.  Bateman 
Borbridge  v.  Manners 
Burchv.  Leake    . 
Burchellr.  Salter. 

V.  Slocock- 

Burgess,  Exp. 

,  Be.         . 

V,  Clements 

V,  Freelove 


Burgh  V. 

V.  Preston  . 

Burghall,  Assignees  of, 
Burghart  o.  Hall  . 
Burke  v.  Jones 
Burling  v.  Bead  . 
Burmester  v.  Hogarth 
Bum  V.  Boulton  . 
— 7-  V,  Miller 

V,  Phelps     . 

Bumby  v.  Bollett 
Burnett  V.  EensingtoD 

V.  Lynch 

Bumyeat  v.  Hutchinson 
Burrough  v.  Moss 

—  -; V.  Skinner 

Burry  v.  Perry     . 
Burt  V.  Moor 

V.  Moult 

V.  Stobart  and  Wife 

V,  Walker    . 

Burtenshaw  v.  Gilbert 
Burton  v.  Barclay 

V,  Henson 

V.  Hughes 

V,  Beyell  . 


PAGB 

.     1215 

43 

.       540 

.     1298 

.       671 

.       261 

43,  60,  588 

.     1333 

.     1285 

231,  263 

.     1142 

379,  400 

128 

.       169 

429 

224 

264 

.     1368 

30 

113,  414 

602 

0.  Howard .     1273 

.       188 

.       162 

1300,  1812 

440 

169 

546 

.     1892 

640 

963 

489,  635,  742 

58 

361,  878 

.       200 

.     1270 

674 

302,  1158 

352 

578 

893 

.       636 

31 

.     1338 

8U 


Burwash,  Exp.  the  Churchwardens  and 


Orerseersof 
Burwood,  Exp. 

V,  Felton 

Bury  V,  Dunn 
Busby  V.  Watson  . 
Bush  V.  Coles 
-^—  V.  Green 

V.  Steinman 

Bushby  v.  Dixon 
Bushell  V.  Wheeler 
Busk  V.  Davis 

V,  Boyal  Exch.  Ass.  Co. 

V.  Walsh      . 

Buss  V.  Gilbert     . 

Bussey  v.  Baraett 

Butcher  v,  Butch^ 

— —  V.  Easto 

• V.  London  and  South 

Bailway  Co.r 


324/ 

.   220 

.   219 

38,  1406 

.  1078 

493 

914 

.  1121 

616,  747 

862,  867 

.  1336 

953,  1022 

98 

824^ 

670 

1299 

248 


West. 


445 


2iAUE8   OF   CASES. 


XXVH 


Bateher  v.  Porter 

V.  Stewart 

Bailer,  Bxp. 

9.  Hobflon    . 

V.  Meredith 

V,  Wildman 

V.  Wooloott 

fiatt  V.  Gonant      • 

V.  Newman 

Butt's  case 
Battemer  v.  Kagnns 
Battemerev.  Hayes 
Bntterfield  v.  Forrester 
Buxton  V.  Comisli 
— -  V.  Jones 
Byerley  v,  Windns 
Bjers  V.  Sonthwark 
.  Bjnev.  Moore 
Byrom  v.  Thompson 
Bywater  r.  Biehardson 


PAOI 

.     1210 

843,  860 

278 

264,  295,  824ec 
.  726 
.  975 
456,  1282 
.  1066 
.  930 
.  1211 
.  955 
887,  853 
.  1132 
.  1893 
380,  405 
.  1142 
.  270 
.  1073 
•  373 
.       649 


Cahallero  v.  Salter 
Cabell  V,  Yanghan 
Cadaral,  Duke  de,  v.  Collins 
Cadbyv.  Martinez 
Gaddick  v.  Skidmore 
Caffiray  v.  Darby 
Cage  V.  Pazlin 
CahlU  V.  DawBon 
Cairns  v.  Bobins   . 
Galeraft  v.  Barl  of  Harborough 
Galdeoott,  Exp.     . 
Galderv.Halkett  . 
Caldioott  V,  Oriffiths     . 
Caldwellv.  Becke  . 
Call  V.  Donning    . 
Gallandv.  Lloyd 
Callow  V.  lAwrence 
Calton  V.  Bragg    . 
Oalrert  v.  Baker 
— — -  r.  BoTill  . 

,Bxp.        .         . 

Oalye's  case 
Camden  v,  Anderson 

'  V,  Fleteher 
Cameron  v.  Smith 
Camfield  v.  Bird 

«.  Gilbert 

Camidge  t.  Allenby 
Cammell «.  Sewell 
Campbell  v.  Cluistie 

V.  Fleming    . 

V,  HaU 

V.  Jones 

V.  lUckards   . 

Canham  v.  Fisk    • 

V,  Rust 

Cann  9.  Clipperton 

V.  Faoey 

V.  Gregory 

Cannan  v.  Bryce  . 
— ^-^  r.  Meabum 
— *  V.  South  East  Bail. 

V.  Wood   . 

Cannon  v,  Beynolds 


.   859 

.   580 

86,92 

.   715 

.   855 

.   298 

.   490 

.  1365 

.   444 

9 

.   267 

.   926 

1152,  1164 

.   570 

.   577 

87,  106 

.   879 

422 

.   114 

.  1014 

.  324/ 

.  1367 

.  1026 

.   775 

.   264 

10J4,  1268 

.   201 

149,  892 

980 

.   944 

.   655 

.   108 

121,  123,  549 

.  1030 

.  1140 

527,  534 

.   924 

.  1409 

.   904 

96 

.  1249 

271,  306 

,   301 

.  1397 


PAQI 

Canterbury,  Archbishctp  of,  r.  Bo- 

bertson  .    ^   .    .    •   614 
: V,  Tappcn  791 


Co, 


618 
668 
508 
81,  199 
.       141 
.       371 
.      881 
-.       874 
884 
319,  1349 
538 
396,  409 
S98,  426 
427,  430 
.     1140 
.     1808 
.       298 
.       741 
.       165 
.       365 
.     1310 
.       550 
296,  315 
.       513 
.     1256 
262,  569 
.     1126 
Carpue  v,  London  and  Brighten  Rail.    446 
Carr  v,  Burdiss     .  239,  240,  245,  742 

V,  Duncan    ....     324c 

V,  Foster     .         .      479,  481,  1134 

V.  Hood       .        ,        .        ,     1051 

v.  Jackson    ,        .        .        .      879 ' 

—  V.  Lancashire  and  Yorkshire  Bail. 

460 

565 

1164 

985 

882,  836,  850 

1267 

340 

970,  1011,  1029 


Gape's  case  . 
Capel  V,  Bussard 
Gapenhurst  v.  Capenhuist 
Gapp  V.  Topbam    . 
Capper  v.  Davenant 
Cardwell  v.  Martin 
Carey  «.  Askew 
Caries  v.  Tattersall 
Carleton  cL  Griffin  v.  Griffin 
Carlislei  v.  Garland 
— — ,  Mayor  of,  v,  Blamire 
Carlon  v,  Ireland  . 
— — -  V.  Kenealy 
Carlos  V.  Fancourt 
Carlyon  v,  Lovering 
Camaby  v.  Welby 
Came  v.  Brice      • 

v..  Nicholl 

Camill  V.  Hudson 

Carolina,  South  Bank  v.  Case 

Carpenter  v.  Buller 

V.  Cresswell 

1>.  Mamell 

V.  Parker 

—  V.  Tarrant 

V.  Thornton 

r.WaU 


V,  Boberte    . 

— ^—  V.  Smith      • 
Carratt  v.  Morley 
Carrington  v.  Booto 
Carrol  v.  Bird 

i  V,  Blenoow 

Carruthers  v.  Gray 

— V.  Payne 

V.  Sheddon 

V.  Sydebotham 

Carslake  v.  Mapledoram 
Carson  v.  Watte    . 
Carter  r.  Abbott  . 

V,  Boehm  . 

V.  Carter    • 

V.  Flower  . 

V.  Fossett  . 

V.  James    . 

V.  Jones     . 

. V.  King 

V.  Murcot  . 

V,  Toussaint 

V.  Wame   . 

V.  Whalley 

Cartwright  r.  Cooke 

•  V,  Glover 

r.  Smith 


321 
994 
954 

1254 

1124 
318 

1003 
88 
400,  415 
790 
877 

1060 

574 

822 

863,  865 

536 

1165 
134 
281 

1063 


XXTUl 


NAMES   OF   CASES. 


Cartwright  v,  Wright 
Canralho  v.  Bom . 
Caryick  v.  Vickery 
Gary  v.  Holt 
—  V.  King 
Case  V.  Barber 

V.  DaTidBon , 

Gaflbbome  v.  Datton 
Oashill  V.  Wright 
Ganeres  v.  Bell  . 
Casson  v,  Dade  . 
Gastelli  v.  Boddingfcon 
Gastilion  v.  Smith 
Castle,  Exp. 

■  '         V,  Burditt . 
Castieman  v.  HickB 
CastllDg  V.  Aubert 
Castrique  v.  Page 
Caswell  V.  Coare  . 
Caterham    Bailway    Co.    € 

and  Brighton  Ridlway  Co. 
GatherwoMl  v.  Caalon    . 

V.  Chaband 

Oatt  V.  Howard    . 
Catterall  v.  Eenyon 
Catton  V.  Simpson 
Candell  v.  Shaw  . 
Cauty  V.  Gyll 
Gaye  o.  Holford    . 

V.  Monntain 

Carerley  v.  Ellison 
Gawkwell,  Exp.    . 

V.  Bnssell 

Gazenove  o.  Clayton 

V.  PreYOSt 

Chadwiek  v,  Allen 

•.  Herepath 

Chalmers  v.  Lanion 
Chamberlain  v.  Haslewood 
"  V,  Porter  . 

V,  Stanton 

V,  Williamson 

Chambers,  Be 

'  V.  Canlfield 

■  V.  Donaldson 

V,  Irwin 

V.  Minchin 

V.  Eobinaon 

V.  Smith 

V.  Wiles 

Champion  v.  Plnmmer 
Chancellor  v.  Poole 
Chandelor  v.  Lopns 
Chandler  v,  Grieyes 

V.  lindsey 

V.  Thompson 

V.  VUett 

Channell  v.  Ditehbom 
Channon  v.  Patch 
Chanter  V.  Hopkins 
Chantler  v.  Lindsey 
Chaplin  v.  Leyy   . 

■  V,  Rogers 

Chapman  v.  AJlen 

■  V.  Benson 


PAQI 

1068 

803 

897 

1298 

1028 

886 

986 

426 

1367 

997 

886 

275,  328,  998 

802 

291 

251 

687 

839,  846 

1417 

656 

London 

452 

10,  21 

801 

1167 

1374 

872 

839 

152 

899 

924 

798 

244 

1398 

1288 

1370 

426 

1061 

378 

1125 

870,  434 

576 

787 

264 

9,  24,  508 

1211,  1309 

.     1127 

.       791 

1078,  1081 

.      927 

.     1412 

871 

.       535 

.       641 

.     1242 

.     1267 

.     1135 

.       163 

.       159 

.     1303 

654 

.       345 

418,  1416 

828,  864 

.     1376 

.       977 


Chapman  v.  Dalton 
— —  V.  Fraxer 

— V.  Keane 

-^— c.  Milyain 

— — V,  Morton     • 

V.  Pickertgill 

— V.  Sonthwicke 

V.  Spellar 

— — V.  Sutton 

V.  Tnmer 

V.  Van  Toll 

Chappell  V.  Hicks 
Chappie  V,  Cooper 
Charier  v.  Barrett 
Charles,  Exp. 
■  V,  Marsden^ 

Charlton  v.  King . 
Chamley  v,  Winstanley 
Charter  v,  Grame 
Chase  v.  Goble 

ff,  Westmore 

Chasemore  o.  Bichards 
Chater  «.  Becket  . 
Chaters  v.  Bell  . 
Chatfield  v.  Paxton 
Cheap  V.  Barday . 
Cheasly  v.  Banies . 
Gheoohi  v.  Powell . 
Cheese  v.  Scales  . 
Cheesman,  Exp.   . 

V.  Exall 

-^-^-^— ^  V,  Hardham 
Cheetham  «.  Bntler 

V.  Sterteyant 

,  Exp.   . 

V.  Ward 


Chelsea  Waterworki^  Goyemor  of, 


V,  Cowper 
Cheney^s  case 
Chenoweth  v.  Hay 
Cherry  V.  Heming 
Cbesman  v.  Nainby 
Chesmerv.  Noyes 
Chester  v.  Hunt    . 
Chesterman  v.  Lunb 
Ghettle  V.  Pound  . 
Cheyely  v.  Bond    . 
Chichester,  Bishop  of,  v, 


Child  V,  Affleck    . 
'—  V.  Chamberlain 

V,  GkeenhiU 

V.  Hardyman 

V.  Morley   . 

V,  Moning  • 

Chilton  V.  London  and  Croydon  Rail    1 187 
V.  Wiffin  • 


Chinn  V.  Bullen 
V,  Morris 


Chipp  V,  Harris    ....  810 
Chippendale  v.  Lancashire  and  Tork- 

shire  Railway  ....  450 

V,  Tomlinson               .  823 

Chisman  V.  Count         .  114 

Christchnroh,  Borough  of               .  1098 


111 


PAOB 

526 

1036 

886 

267 

864 

1077 

1380 

655 

859 

798 

195 

74 

140,  888 

1068 

261,  264,  267 

378 

S24r 

179,  567 

926 

243 

1363.  1368 

.     1139 

828,  841 

393,  406 

88 

.     1158 

984 

826 

.     1049 

.     1363 

1352,  1861 

484 

484 

872 

221 

600 


Harward 
Lethbridge 


580 

663 

234 

830,  858 

.       583 

422 

5 

•       656 

580 

957 

1090 

1131 

1055 

684 

825 

829 

43,  79 

783 


824m 
38,  1413 
937 


NAMBB   O?   CA8B8. 


XXIX 


GhiiBtian,  Be 
GhzUtie  v.  Cowell 

V.  Foosick 

V.  GriggB 

V,  Lewia  . 

V.  Peart  . 

— I —  V.  Bidutrdson 
— —  V.  Secretan 
■  V,  Winmngton 

Ghristopher  v.  Chrutoplier 
Gbnstophenon  «.  Bare , 
Ckaaatj  v.  Bov 

V,  Tanered 

Chabb  «.  Wesiley 
Cbmck,  Bzp. 
Ghvxch  V.  Brown  • 

V.  Imperial  Qas  Go. 

Chuehill  v.  Bank  of  Bngland 
"    "  V,  Bertrand 

V,  Creaiie 
V.  MattbewB 


Chnrdiward  9.  Ford 

V.  Stnddy 

datiej  V.  Piggoti  . 
Oapliam  v.  Cologan 
Claiev.  Hedges    . 

V.  Maynard 

Glaridge  v.  Dalton 

V.  Hackenae 

V.  Smith . 

dark  o.  Askew    . 

-  V.  Bnlmer  . 

«.  Crownahaw 

V.  Freeman 

V.  Qaakarth 

•.  Gilbert  . 

V.  Hongham 

V,  Hume     . 

^—  •.  Newiam 
-^  V.  Pigot 
— —  V.  Wooda    . 
Clarke  v.  Gogge    . 

V.  Grownabaw 

"         V.  DaTies  . 

V.  Duduon 

V.  Gray     . 

ff.  Inhabitants  of 

V.  Johnson 

«.  Leioesterahiie 

V.  Nicholson 

V,  PereiTal 

V.  Shee 

^—^  V,  Smith    . 
V.  Spence  . 

V,  'hkjUfT   . 

V.  Tinker . 

V,  Webb    . 

r.  Westmore 

Clarkson  v.  Lawson 
day  V,  Hanisom  . 

V.  Tates 

dayards  v.  Dethick 
dayton  v.  Adams 
— ^—  r.  Andrews 


FAGl 

88S 

1256 

S99 

US 

1863 

414 

1417 

1014 

804 

897 

26,  81 

546 

1885 

1064 

289,  1154 

517 

71 

787 

90 

248 

988 

1077 

1880 

908 

S6% 

1008 

772 

657 

887 

698,  1217,  1891 
1408 
170 
78 
287,  291 
1057 
669 
1868 
154,785 
288 
87 
894 
86,  930 
1320 
287,  291 
1215 
92 
118 
1045 
109 
1102 
1878 
427 
90,  94 
1898 
297,  1884 
1060 
467 
114 
1008 
1060 
1026,  1273 
862 
1134 
344 
861 


Canal 


Bfithing 


Co. 


dayton  «.  Blak^ 

V.  Corby  . 

V.  Dilly    . 

—  V.  Goe&ng 

V.  Gregson 

Clayton's  case 
dears  v.  Stevens  . 
deave  v.  Jones 
Clegg  V.  Cotton     . 
Clements.  Fisher 

V,  Henley 

dements  v.  Lambert 

«.  Langley 

V.  M*Kibben 

V,  MaTor 

V.  Kaybom 

Clementson  v,  Newcomb 
derk  V.  Martin    . 

V.  Smith     . 

V,  Withers  . 

derk*s  ease . 
Cleverly  v.  Brett . 
deworth  v.  Piekford 
Clifford  V.  Brandon 

V.  Laton  . 

V.  Parker 

Clif c  V,  Soabe 
Clipsham  v,  Yertue 
Close  v.  Holmes  . 

t>.  Phipps    . 

V,  Waterhonse 

dongh  V.  Lambert 
dowes  V.  Brooke 
dugaso.  Penalnna 
dtdow,  Be  . 
don's  case  . 
dntterbndL  v.  Coffin 

V.  Hnlls 

Coates  V.  Hewit  . 

«.  Bailton 

V,  Stephens 

Coats  o.  Chaplin  . 
Cobb  V.  Beeke      . 

V.  Carpenter 

-i—  V.  Selby       . 

V.  Stokes     . 

V,  Symonds . 

Gobbett  V.  Grey  . 

V,  Hudson 

Cobden  v,  Eendrick 
Cochrane  v,  Fisher 
Cock  V.  Coxwell  . 
Cockcroft  V,  Smith 
Cocker  v,  Cowper 

V.  Crompton 

Cockerell  v.  Diekens 
Cockpy  V.  Atkinson 
Cooking  V.  Fraser 

V.  Ward  . 

Cockran  v,  Irlam  . 

Coeks,  Exp. 

'  "   V,  Brewer  • 

V.  Edwuds 

V.  Masterman 

V.  Nash  , 


882 

479,  482,  1185 

99 

899 

179 

148 

665 

159 

386 

1057 

506 

469 

S24m 

237 

1246 

1246 

1057 

425 

618 

771 

1084 

783 

169 

988 

828,  332 

874 

1048 

551 

816,  820 

89 

1366 

338 

141 

92 

628 

626 

45, 1244 

188 

574 

1276, 1283 

.   64^ 

457,  1331 

106,  111 

.  1887 

.  1320 

.   632 

222,  254 

28,  1224 

.   605 

85 

.  1006 

.   418 

82 

882,  1147 

.  1806 

.   277 

.   951 

.   956 

115,  886,  852 

1855 

824^ 

622 

810 

106 

601 


XXX 


NAMES   OF   CASES^ 


Gocksbott  V,  Bennett 
CockBon  V.  Gock  . 
Godrington  p.  Lloyd 
Goe  V,  Westernham 
Coggs  V,  Bernard  . 
Coghlan  v.  Williamson 
Cohen  v.  Gonningham 

V,  Hannam 

V,  Hinckley 

V."  HuakiBson 

V.  Wilkinson 

Coke  V.  Bullock    . 
Golbome  v.  Stockdale 
- «.  Wright 


Colchester,  Kayor  of,  v,  Brooke 
Coldham  v.  Showier 
Cole  V,  Davis 

V.  Dyer 

V,  Hiftwkins . 

—  V,  Hindson  . 

V.  Parkin 

Golegraye  v,  Dias  Santos 
Colehamv.  Cooke 
Coleman  and  Wife  v.  Harconrt 
— —  V.  Foster 

V,  GUbson 

V.  Riches 

V,  Sherwyn 

V.  Winch 

Coles  V,  Barrow    . 

„.  Bell 

V.  Wright    . 

Colkett  V,  l^eeman 
CoUedge  v.  Harty 
CoUett  V.  Foster  . 

V,  Lord  Keith 

Collier  v,  Gaillard 
Colling  V,  Treweek 
Collinge  v.  Heywood 
ColliDS  V.  Bayntnm 

* V.  Benton 

v.  Blantem 

— ■ V.  Bristol  and  Exeter  Rail 

p.  Bntler  . 

V.  Carnegie 

V.  Collins 

V.  Cronch 

V.  Evans  . 

• V.  Forbes  . 

«.  Qodefroy 

V.  Harrison 

V.  Jones   . 

V.  Lord  Matthew 

V.  Martin 

V.  Eenison 

V.  Rose     . 

V.  Thronghgood 


CoUinson  v.  Margesson  , 
Collia  V,  Bothamley 

V,  Emett 

V.  Malin 

V,  Stack 

Colmer  v.  Clark    . 
Cologan  V.  London  Ass.  Co. 
Colston  V.  Woolaston     . 


PAOB 

63,  64,  140 
531 
922 
600 
444 
578 
264 
993,  1027 
965,  1010 
988 

1089 
896 
587 
624 
825 
870 
251 
859 
116 
920,  936 
878 

1348 

,  430 
846 

1147 
868 

1119 
499 
619 
822,  823 
176 
817 
227 

1007 
922 
935 

1270 
196 


154 
742 
55 
585 
444 
403 
196,  12^ 
603.  613 
780,  796 
67 
297 
192 
40 
824tt 
623 
1851 
671 
931 
531,  802 
167 
853,  858 
375 
1262 
167 
583 
977 
1331 


Golvin  V.  Buckle  . 

V.  Newberry 

Combe  v,  Capron . 

,  Be   • 

Compagnon  v,  Martin 

Comptonv.  Bedford 

Comyn  «.  Eyneto 

Congham  v.  King 

Congleton,  Mayor  of,  v.  Fattison 

Congreve  v,  Evetta 

Connor  o.  West    .        .        693, 

Conway  o.  Nail    . 

Cooch  V.  Goodman 

«.  Maltby    . 

Cook,  Re      . 

V.  Batchelor 

V.  Caldecott 

V,  Cox 

V.  Field 

V,  Qillard    . 

V,  Jennings 

V.  Netheroote 

V.  Fritchard 

—  V.  Rogers 

V.  Ward 

Cooke  V.  Holgate 
V,  Hughes 

V.  Lloyd 

V.  Loxley 

—  V,  Munstone 

V.  Oxley 

V.  Tombs 

— —  V,  Whorwood 

V.  Wildes 

Coombe  v.  Qreen 
Coombs  V,  Beaumont 

c.  Bristol  and  Exeter 

Coomer  v.  lAtham 

Coope  V.  Eyre 

Cooper  V.  Blandy.  .    696, 

V,  Blick    . 

1>.  Beckett 

V.  Booth   . 

V.  Chitty 

V.  Grant    . 

V.  Green   . 

V.  Harding 

V.  Hunchin 

V.  Lindo    . 

•V,  Machin 

V.  Marshall 

V.  Martin 

r.  Meyer  . 

V,  Parker 


-V.  Saunders 
-V.  Sherbrooke 
-V.  Slade 
-«.  Smith 
-V.  South 

-V.  South-Westem  Bail 
-V.  Thornton 
-V.  Wakley 
V.  WillamaU 


Cooth  r.  Jackson 


PAQC 

154 

460 

1075 

271 

1268 

243 

704 

534 

658 

805 

04,  758 

806 

558,  880 

1412 

260 

1260 

245 

1262,  1265 

1065 

189 

645 

938 

250 

250 

1060,  1066 

1377 

1066 

11 

591,  1890 

74,  105,  117 

48 

841,  860 

574 

1054,  1255 

.    '  124 

.      287 

Ry.  456,  867 

988 

1150 

,  1217,  1889 

151 

904 

,     1814 

.       819 

.       810 

6^ 

.       922 

«       358 

.       419 

263,  268 

.      477 

.       338 

420 

.       335 

37,  1406 

.     1403 

,     1221 

.       689 

.      871 

460 

452 

324AA 

1060 

1340 

837 


Co. 


NAMES    OF    CASES. 


XXX] 


Cope  V.  BowlandB 
CSopeland  v.  SteyenB 
Copland  v.  Laporte 

Coppin  V. 

r.  Braithwaite 

Coppock  V.  Bower 
Corbet  v.  Cook  . 
Corbett  o.  Barnes 

v;  Brown 

V.  Poelnitx 

Corcoran  v.  Gomey 
Corder  v.  Drakeford 
Cordron  v.  Lord  Maaserene 
Gore  V.  Morton     . 
Cork  V.  Baker 
Corles,  Exp. 
Connel  v,  LLuet  • 
Comer  v.  Shew     . 
Comes  V.  Taylor  . 
Comfoot  V.  Fowke 
Cornish  v,  Hockin 

c.  Rowley 

V.  Searell 

Cornwall  o.  Bicbardson 

Corper.  Overton 

Cort  o.  Ambergate  Railway 

Cory  V.  Scott 

Coiyton  V.  Lithebye 

Cotes  V.  Dayis 

«.  Harris     • 

V.  Michfll    . 

Cothay  v.  Fennell 
Coitam  v.  Partridge 
Cottee  V.  Richardson 
Cotterel  v.  Hooke 
Cotteiell «.  Griffiths 
Cotterill  V.  Caff   . 
Cottingham  v.  King 
Cottle  V,  Aldrich  .. 
Cotton  V,  Godwin 

V.  Jones     • 

V.  Thurland 

Cottons  V.  James  . 
Cottrell  V,  Haghes 
Conch  V.  Steel 
Conlter^s  case 
Conpey  v.  Henley 
Court  V.  Martinean 
Coarteney*s  case    . 
Conrins  v.  Paddon 
Contnrier  v.  Hastie 
Corentzy  v.  Apsley 
CoTcrly  V.  Barrell 
Covington  v.  Willan 
Cowas-jee  v.  Thompson 
Cowbum  V.  Wearing 
Cowellv.  Edwards 
Cowie  V.  Halsall  . 

».  Harris   .. 

».  Renfrey 

Cowlam  V.  Slack  ^ 
Cowles^.  Dnnbar 
Cowley  o.  Dnnlop 
Cowling  V.  Higginson 
Cowper  «.  Godmond 


Co. 


PAQB 
62 

281,  586 
490 
848 
1260 
61 
611 
29 
644 
338 
955 
841 
67 
1268 
848 
213 
625 
793 
383 
67,  815,  1002 
1397 
208 
697,  1218 
1269 
596 
178 
405 
832 
362 
160 
934 
1161 
4,  160 
834 
563 
1135 
118 
693 
774,  776 
176 
251 
96 
1078 
G94,  696 
1243 
798 
936 
1003 
1337 
132,  572,  667 
805,  844,  847 
939 
204 
444 
1283 
1398 
79 
873 
268 
874 
468 
987 
871 
1141 
90,  154 


Cowper  V.  Smith  . 
CoK  V,  AUingbam 

V,  Bent 

V,  Brain 

V,  Cannon     . 

r.  Leach 

V,  Midland  Gonnties  Rail.  Co. 

V,  Morgan    • 

V.  Preniioe    . 

V.  Thomason 

V.  Troy 

Coze  V.  Harden    • 

v.  Wirrall    . 

Coxherd  v,  Richards 

Coze  V,  Harden    . 

Cosens  v.  Graham 

Crabby  Exp. 

Craib  v.  D'Aeth    . 

Crake  v.  Powell    . 

Cranch  v.  White 

Crane  v,  Hnmmerstone 

Crank  v.  Frith     . 

Cranwell  v,  Sanders 

Cranfurdt;.  Cox  .   115 

V.  Hunter 

Graven  v.  Edmondson 

V,  Ryder 

Crawfoot  v.  Gixmey 
Crawford,  Exp. 

^,Re       . 

V.  Cocks 

Crawley  v,  Hilaiy 
Crawshay  v,  Collins 

V.  Eades 

V.  Homfray 

Ci-each  v,  Wilmott 
Creagh  v.  Blood 
Crease  v.  Barrett 
Cremer  v.  Wickett 
Creswick  v,  Woodhead 
Cripps  V,  Blank    . 

V.  Davis    . 

V.  Reade 

Crisp  V.  Chnrchill 

V.  Gamel 

Critchlow  V.  Parry 
Crocker  V.  Fothergill 
Croft  V.  Alison      . 


V.  Pawlett 

V,  Smallwood 

Crofton  V.  Poole    . 
Crofts  9.  Beale     . 

t>.  Stockley 

V.  Waterhonse 

Cromptcn  v.  Ward 
Cromwell  v,  Hynson 
Croockewitv.  Fletcher 
Cropwel  V,  Peachy 
Crosby  o.  Leng     . 
V,  Percy    • 


V.  Lnmley    492,  619,  521,  717,  725 
'^     '    ■  887 


PAOE 

601 

800 

665 

178,  714 

810 

191 

1118 

801 

109 

1268 

881 

1298 

1079 

1054 

1288 

189 

223,  268 

699 

1418 

1849 

87 

678 

892 

7,  1165 

1024 

802 

1282 

150 

244 

1058 

1898 

187 

224 

1288 

1869 

472 

885 

754 

611 

788 

1390 

159,  378 

91 

68 

118 

421 

706,  725 

1120 


323. 


41, 


842 

824aa 

417 

607 

446 

1228 

889 

651 

662 

29 

678 


«.  Wadsworth  832,  886,  850,  851, 

1297 
Cross,  Exp.  .  .  .  .  1286 
,  Re  ....       268 


xxxu 


NAMES   OF   CASES. 


Cross  V.  Chesliire 

V.  Elgin 

V,  Jordan    .  . 

Crease  o.  Gardner 

V,  Seaman 

V.  Smith    . 

Crosseing  o.  Honor 
Crossiield  v,  Snch 
CroBsIey  v.  Ham  . 
Crosthwaite  v.  Qardner 
Crouch  V.  Ghreat  Western  Rail, 
-  V,  London  and  North 


em  Bailway 
Cronghton  v.  Blake 
Crow  V.  Bogers 
Crowderv.  Shee 
Crowe  V.  day 
Crowfoot  V.  Gnmey 

V.  London  Dock  Company. 


Crowhnrst  v,  Layerack 
Crowley  v.  Cohen 

V,  Vitty   . 

Crowther  v.  Farrer 
Croxon  v.  Worthem 
Crozierv.  Condey 
Cniickshanks  v.  Rose 
Cmmwell's,  Lord,  case 
Cruso  V,  Crisp 
Crusoe  v.  Bleneowe 
Cubitt  V,  Porter  . 
Cuffv.  Penn 
Cullen  V.  Butler  • 
C  alley  v,  Taylerson 
Culling  V.  Tufifnall 
Cullingworth  v,  Loyd 
Cully  V,  Spearman 
Cumber  v.  Wane 
Cuming  v.  Brown 

V.  HUl      . 

r.  Sibley 

Cummingv.  Bailey 

V.  French 

V,  Roebuck 

Cundell  v.  Dawson 
Cuody  17.  Marriott 
Cualiffe  v.  Harrison 

V,  Seton  . 

V,  Whitehead 

Canningham  v.  Bennet 
Curlewisv.  Corfield 

—  V.  Lord  Momington 

Curling  v,  Robertson 

V.  Shuttleworth 

Currie  v,  Bizham 

V.  Child     . 

Curry  v.  Stephensofl 

V.  Walter  . 

Curteis  v.  Willea 
Curtis  V,  Curtis    . 

V,  Hanay    . 

V,  Pagh 

V.  Rickarda 

V,  Spitty     . 

V.  Wheeler 

Cussons  V,  Skinner 


West 


PAav 
1164 
179 
728 
6ie 
1412 
401,  791 
49 
770 
379 
786 
42,  455 


44, 


441 
580 
50 
185 
391 
314 
301 
69,  857 
994 
831,  835,  878 
47 
388 
931,  1301 
147 
666 
198 
517 
1297,  1357 
878 
966,  974 
737 
1343 
65 
1212 
134,  156 
1293,  1332 
567 

234,  237,  239 
437 
873 
59 
369 
864 
578 
395 
637 
403 
161 

1250 

201,  204 

765 

578 

797 

1052 
235 

1266 
656 
864 
112 
628,  1389 
676 

1114 


PAGS 

Cuthbert  v.  Cumming  .         .      879 

V,  Haley        ...       585 

Cutter  V.  Powell   .  .     1242 

Cutting  V.  Derby  .        .  .682 

D'Aguila  V.  Lambert  .     1272 

D'Aguilar  v.  Tobin  .        .     1019 

D'Bguino  V.  Bewicke  .     1009 

Da  Costo  V,  Newnham  .  .  .  952 
Da£f  o.  Mackenzie .  .  .  .977 
Da^glishv.  Weatherby  .  .  .399 
Dainesv.  Hartley.  .  .  .  1257 
Daintree  v.  Hutchinson .  .       182 

Daintry  v.  Brocklehurst  696 

Dalby  v.  Cooke     ....       112 
— —  V.  India  and  London  Life  As- 
surance Co.        .         .         .     943,  1089 
Dale  V.  Hall  .  442,  459 

Dales,  Bxp 824AA 

Dale's  case 641 

Dalgleiah  v,  Hodgson  .  .  .  1014 
Dalrymple  v.  Dalrymple  .         .        21 

Dalston  v,  RecTe  ....  555 
Dalton  V.  Gib        .  148 

V,  Midland  Counties 

Co.     . 

V.  Whitten 

Dalzell  V.  Mair 
Dancer  V.  Hastings 
Dand  v.  Kingsoote 
Dangerfield  v,  Thomas 
Daniel,  Exp. 

V.  Grade  . 

V.  Wilkin 

Daniels  v.  Fielding 
V.  Wilkin. 


Danks,  Bxp. 
Darblsiure  v.  Parker 
Darby  v,  Baines  . 

V.  Boucher 

V.  Harris  . 

V,  Ouaeley 

V,  Smith   , 

Darcyv.  Mason    . 
Darley  v.  Martin. 

V,  Kex 

D^Amay  v.  Chesnean 
Darnell  v,  Trafct    . 
Darrel  v.  Wilson    . 
Dart,  Exp.   . 
Dartnal  v.  Morgan 
Daubigny  v.  Duval 
Dayenport  v.  Nelson 
Davey  v.  Smith   . 

V,  Wame  . 

David  V,  Ellioe     . 
Davidson  v.  Cooper 

V.  Gent . 

V,  Gwynne 

V,  M*Gregor 

V.  Stanley 

V.  WnUsey 

Davie  v,  Sacheverell 
Davies  v,  Davies  • 


-V,  Edwards 


380, 


1049, 


Railw. 

844 
1306,  1847 
.  1086 
.  1218 
.  1818 
.   815 

278 
665,  706 
.  743 
.  1076 
.   483 

258 
884,  404,  485 
1282 

148 

669 

I,  1054,  1062 

285,  298 

448 

.   892 

.  117« 

8U,  815 

842 
674,  1216 

228 
.  1889 

SQ$ 

888 
.  SS^ 
.  18$ 
.  1164 
181,  872 
.  SZ$ 
.  550 
.  601 
.  868 
•  980 
.  518 
.  887 
.   680 


NAMES   OF    CASES. 


XXXUl 


Davies  v,  Hamphreys 

».  Lowndes 

V,  Mann  *  . 

tr.  Powell  . 

V.  Trerannicm 

V.  Underwoods 

V.  Yernon 

«.  Williams 

V,  Wilkinson 

DaTis  V,  Barker    . 

V,  Bowsher  . 

V.  Bryan 

V.  Bnrrell    . 

«.  Oapper    . 

».  Cote 

V.  Dinwoody 

V,  Edwards  . 

V,  Qyde 

V,  JudW     . 

V.  Jones 

V,  Lewis 

V.  Mason 

V,  Mure 

V,  Reynolds 

V.  Shapley  . 

V.  Smyth 

V,  Wilkinson 

V.  Williams . 

Davison  v.  Duncan 
«.  Parmer 

V.  Gent    . 


Davy,  Exp. 

r.  Baker 

V.  Pepys 

V.  Milford    . 

Dawev.  Holdsworth 
Dawes  v,  Papworth 

r.  Peck 

Dawkes  r.  Loraine,  Lord  De 
Daws  V.  Pinner 
Dawson  v.  Champney 

V.  Clerk   . 

V,  Collia    . 

V.  Cropp  . 

V,  Dyer 

V.  Gregory 

V.  Lamb   . 

V.  Maodonald 

V,  Myer    . 

V,  Bemnant 

,  Bower 

.  King 

,  Padrone    . 

.  Picton 

.  Bobinson  . 

V,  Williams  . 

Dayrell  v.  Hoare  . 
De  Begnis  v.  Armistead 
De  Berdt  v.  Atkinson 
De  Bemales  r.  Fuller 

W.Wood 

De  Bid  v.  Thompson 
De  Costa  v.  Scandret 
Derespigny  v.  Welledey 

VOL.  I. 


PA6B 

154,  753 

762 

1132 

669 

810 

521 

1849,  1853,  1375 

465,  468,  477,  481, 

1125 

428 

.   418 

.  1364 

90 

.  1300 

924 

565,  1409 

.   854 

159 

678,  780 

.   458 

372,  880, 1344 

.  1260 

.   583 

545 

1294,  1374 

.  824c 

423 

.  324x 

.   800 

.  1053 

228,  267 

620,  748 

.  1091 

689 

.   621 

.   979 

.   267 

.   610 

456,  1331 

.   367 


.  423 
.  1367 
981 
.  656 
.  689 
.  517 
.  782 
.  1386 
.  418 
.   548 

58 

.   416 

.  1304 

344,  349 

76 

1264,  1270 

.   695 

.   909 

63 
388,  440 
.  107 
.  787 
.  860 
.  1001 
1060,  1261 


V.     Yictoire    Harel 


PAOI 


De    Gaillon 
L*Aigle     . 
De  Garay  v.  Claggett 
DeGarroniT.  Galbraith 
De  Grares  v.  Smith 
De  Hahn  v.  Hartley 
De  Hayiland  v.  Bowerbank 
De  ]a  Chpnmette  o.  Bank  of  Engbtnd 
De  Ia  Courtier  v.  Bellamy 
De  Medina  v,  Groye 

V,  Norman  . 

V,  Poison 

De  Metton  v.  De  Mello  . 
De  Pothonier  v.  Do  Mattoe 
De  SiWale  v.  Kendall    . 
Do  Tastet  v,  Carroll 
V.  Shaw 


DeVigniero.  Swanson   . 
De  Wabl  v.  Branne 
Deacon  v.  Ghidley . 
Deale  r.  Leave 
Dean,  Exp.  . 

of  Windsor's  case  . 

V.  Allaley     . 

V,  Dicker 

r.  Hornby     . 

V.  James 

V.  M'Ghie     . 

V.  NewhaU  . 

V,  Peel 

V,  Taylor 

Deane  v.  Clayton  . 

V.  Thomas  . 

Decker  v.  Pope     . 

Decks  r.  Street 

Deere  v.  Ivey 

Deering  v.  Winohelsea,  Earl  of 

Defries  v,  Davies  . 

Delany  v.  Jones    . 

V.  Stoddart 

Delauney  v.  Strickland  . 
Delavel  v.  Clare  . 
Delegalv.  Highley 
Dell  V.  Ferel^  , 
Delmada  v.  Mottenx 
Denby  v.  Moore  . 
Dendy  v,  Nicholl  . 

V.  Simpson . 

Denew  v,  Daverell 
Dengate  v.  Ghurdiner 
Denham  v.  Stephenson  . 
Denn  v.  Cartwright 

V,  Purvis 

V.  Rawlins    . 

V.  Spray 

V.  Waine 

V.  White      . 

Denne  r.  Knott     . 

Dennett  v.  Grover 

Dennis  v.  Morrioe 

Dennistoun  v.  Lillie 

Dent  V.  Oliver 

Denton  v.  Great  Northern  Railwiy 

V.  Richmond     . 

V,  Rodie  .        • 


341 

1010 
990 
646 

1005 
422 
425 
372 

1075 

126 

833,  1384 

260 

1235 
552 
250 
796 
946 
343 
46 
143 
235 
531 

1346 

967 

977,  984 

172 

1235 
601 

1125 

35 

907 

20 

78 

790 

116 

79 

1268 

1065 

1018 

1158 
596 

1079 
47 

1000 
88 
718 
747 
191 
345 
617 
709 
757 
711 
764 
712 
76i! 
54 

1311 
400 

1001 

1296 
446 
488 

1160 


105 


XXXIV 


NAMES   07   CASES* 


Depabav.  Lndlovr 

Deptford,  Chrchwdns.  of,  v.  Sketches 

Derby,  Earl  of,  v.  Taylor 

Dering,  Erp. 

Deriflley  v.  CnsUnce 

DesboTough  v.  Homes 

BeBcbarmes,  Exp. 

Bescota  v.  Atkins 

Dethik  v.  Saunders 

Deyas  v.  Yenables 

Bevanx  v.  J*  Anson 

V.  Salvador 

■  V,  Steele    . 
v.  Steinkeller 


Lodge 


Deyaynes  v.  Noble 
Deverenx  v.  Barday 
Deron  v.  Collier    . 
Beronabire,  Dake  of,  v. 
Bewdney,  Exp.     . 
Bewell  V.  Marshall 

V.  Moxon  . 

Dewey  v.  Baynton 
Dews  V,  Rlley 
Dias  V.  Freeman  . 
Dibble  v.  Bowater 
Dibden  v.  Swan  . 
Dicas  9.  Stockley  . 
Dickenson  v,  Teagne 

V,  Nanl 

Dicker  «.  Jackson 
Dickinson  V.  Follett 

V,  Grand  Junct.  Canal  Co. 

V.  Marrow 

-r.  Valpy 


Diokson  v,  Thomson 
V.  Ziz 


Digby  V.  Atkinson 

V.  Thompson 

Dilk  V.  Eeighley  . 
Dillon  V.  Edwards 

V.  Langley  . 

Dimes  v.  Grand  Junction  Canal  Co. 

t.  Petley    . 

Dimmack  v,  Bowley 
Dingwall  v.  Danster 
Ditcham  «.  Bond  . 
Direr  v.  Burton    . 
Dixon,  Exp. 

V.  Baldwin 

V.  Broomfield    .         .         .873 

V.  Cass     ....     824« 

V.  Chambers  .       434 

V.  Clark    ....       172 

p.  Ewart  ....       802 

V.  Hamond        .         .         .       Ill 

v.Holdroyd  ,         .       492 

V.  Nuttall  .        154,  399 

V.  Parkes  .  573,  698 

V.  Reid     ....       985 

V.  Sadler  ....     1021 

V.  Sleddon         .  .811 

V.  Yates    1282,  1286,  1294,  1384 

Dobell  V.  Hutchinson     .         .  870 

Dobson  0.  Collls    .         .        .         .857 

-  V.  Kspie   ....       152 


PAGE 

967 
698 
537 


530 

27 

666 

762 

707 

800,  301 

962,  975 

987 

962 

645 

147 

460,  1850 

497 


155 

048,  655 

524 

1049 
142 
309 
819 
701 

1132 
811 
883 

1125 

1162 

220 

1276,1278,  1291 


908 

227 

1222 

1376 

240 

926 

1206 

679 

1050 

1362 

425 

198 

122 

650 

1138 

107 

859,  864,  1153 


PAOV 

Dobson  V.  Wilson           ...  88 

Dodd  V.  Acklom   ...     835,  1883- 

V.  Norris 1126 

V,  ToddreU  ....  1224 

Dodsley  v.  Varley  .  863,  866 

Dodson  «.  Wentworth    .         .   1276,  1290 

Doe   d,  Biddnlph  v.  Poole     .        .  834 

d.  Clarke  t>.  Ludlam     .  882 

d.  Cook  V,  Danvers  881 

d.  Counsell  v.  Caperton  883 

d.  Curtail  v.  Thomas    .  884 

d.  Dand  v.  Thompson    .  882 

d,  Darenish  v.  Moffat    .         .  885- 

d.  Davies  v.  Davies       .       688,  889 

d,  Dilnot  V.  Dilnot        .  898 

d.  Brenv.  Ward.  892 

d.  Hudlestone  v.  Jofanatone    .  835 

d,  Hughes  o.  Derry  1406 

d.  Lord  Egremont  v,  Courtenay  885 

d.  Lushington    r.   Bishop    of 

Llandaff        ...  898 

d.  Murrell  v.  Milward  .         .  885 

d,  Nethercote  v.  Bartle  882 

rf.  Oldam  «.  WoUey  884 

d.  Passmgham  v,  Lloyd          .  11 

d.  Reed  p.  Harris  .       881,  894 

d.  Reggi  V.  Bell    .         .  833 

d.  Restorick  v.  Purse    . 

rf.  Shollcross  V.  Palmer 

d.  Spilsbnry  v.  Bardett 

d.  Taylor  v.  Mills 

d.  Templeman  v.  Martin 

d.  Tilt  V.  Stratton 

d.  White  V.  Barford 

d.  Williams  v,  Erans 

—  V.  Alderson  . 

V,  Alexander 

V.  Allen 


—  V,  Amey 

V.  Anderson 

V.  Andrews . 

V.  Angell     . 

V.  Archer     . 

V.  Austin     . 

V.  Barford    . 

V.  Barnard  . 

V.  Barnes 

V.  Barton 

V.  Batten 

V.  Bayley     . 

V.  Bayliss     . 

V.  Baytnp     . 

V.  Beck 

V,  Beckett    . 

V.  Bell 

r.  Benallack 

V.  Benham  . 

r.  Benson    . 

V.  Beviss 

■ r.  Biggs 

V.  Bingham  . 

■  V.  Birch 

V,  Birchmore 

—  V.  Bird 
?*.  Blackburn 


740,7 


887 
904 
S84 
889 
881 
888 
898 
884 
705 
728 
718 
708 
261 
708 
784 
712 
696 
897 
48,  755 


G9S,  752 
521,  716 
711 
723 
697,  747 
702 
735 
710 
722 
699 
79,  714 
758 
712 
732 
717 
696 
492,  882 
.   740 


NAMXS  OP  CASES. 


XXXV 


Bm 


PAQI 

v.Bliis        .        .       1 

^1»,  121,  717 

Doe   V,  GreenhiU 

•.Bold 

.      701 

—  —  V,  Griffin     • 

«.  BottrieU  . 

.      701 

V.  Gny 

V.  Bowditch. 

.      727 

v\  Hales 

••  Brindley  . 

719 

V.  Hall 

V,  Brittain  . 

.      815 

«.  Hamilton 

9,  Browne    . 

.       888 

-r —  V,  Hampeon 

v.Budddn    . 

697 

V,  Harlow    . 

v.BordeU  . 

580 

V,  Harris 

V,  Burton     . 

.       697 

r.  BnUer     . 

.       712 

r.  Haiell     . 

o.  Gadwallader     . 

.       761 

V.  HeUier    . 

„.  Calrert    .                7 

13,  717,  755 

V.  Hiley      . 

V.  Garter     . 

518 

V.  Horn 

V.  Chamben 

.       755 

V.  Horsley    . 

V.  ChaiUs    . 

.      760 

V.  Howard  . 

V.  Church    . 

.      712 

V.  Howell    . 

».  Clark 

280,  747 

«.  Huddart 

f,.  dift 

.       700 

V.  Clifton 

.      708 

V.  Haghes    . 

r.  Cock 

.       724 

©.  Ingleby   . 

V,  Cooke      . 

695,  748 

—  V.  Jadcson  • 

V.  Coombes  . 

736 

V.  Cooper    ». 

720,  725 

^—  «.  Johnson  . 

V.  Conlthred 

742 

^ V.  Jones 

r.  Cox 

712 

V.  Cieed 

726 

V.  KeeHng    . 

t».  Crick       . 

712,  714 

V,  Kemp 

«.  Cnlliford . 

.      718 

V.  Kennard  . 

V.  Banvera  . 

.      732 

V,  Kingston . 

o.  Bavies     . 

.       752 

V.  Knight    , 

V.  DaTiaon   . 

478 

V,  Knightiey 

V,  Lambly    . 

V,  DawBon    . 

.       768 

*.  Day         .        . 

.      702,  788 

V.  Deakin     . 

.      751 

V.  Lancashii^ 

V.  Dixon 

490 

0.  Langdon  . 

V.  Dobell      . 

.       708 

V.  Lawes     • 

V.  DonoTan  . 

.      708 

—  V,  Lawrence 

V.  Bnrnford . 

.      712 

V.  Lewis      . 

V.  Dyeball    . 

705,  748 

V.  Lightfoot 

V.  Dyson 

.      727 

V.  Lines 

V.  Edmonds 

737 

V,  Litherland 

V.  Edwards  . 

.      747 

V.  Ellis 

757 

V.  Loach 

V.  Elsam 

518 

V.  Lucas 

V.  Srrington 

692,  704 

V,  Mabberley 

V.  Evans 

577,  701 

V,  M'Kaeg  . 

V,  Eyre 

731,  788 

V.  Kaisey     . 

V.  Fenn 

702 

V.  Manifold . 

V.  FiUiter    . 

.      763 

r.  Marohettl 

«.  Fleming  . 

.       751 

V.  Foster 

696,  718 

r.  Masten   . 

o.  Franks    . 

.       728 

«.  Matthews 

V.  Foehan    . 

.       728 

t,  Menx 

«.  Giles 

721,  760 

V.  Mew 

V.  Gladwin  . 

.       528 

V.  Mills 

•  V,  aienn      . 

.      776 

V.  Milward  . 

V.  Qoldwin  .        702,  ; 

12,  715,  750 

0.  Miien 

V.  Goodier    . 

.      721 

r.  Gonndry . 

.      760 

V.  Morphett 

r.  Gower     .         .  • 

.       784 

€.  Morris     • 

V.  Grafton    . 

.       708, 711 

V.  Morse 

r.  Grant 

704,  715 

V.  Moulsdale 

V.  Gray 

.      769 

r.  Green 

.       707,  709 

—  V.  Mnsgrare 

FAOE 

745 

752 
702,  790 
.   750 
.   700 
674,  704 
.  1298 
763 
693,  702 
746,  752,  762,  1146 
.   711 
.   700 
698 
704,  726 
.   727 
.   711 
.   810 
760,  1808 
716 
711,  715 
.   261 
.   711 
.   700 
728,  748 
168,  695,  717,  721 
.   728 
492 
747,  1298 
.   517 
810 
.   577 
.   712 
.   713 
517,  523 
.   897 
.   694 
.   700 
.   280 
699,  719 
.   733 
.   709 
.   726 
824y,  788 
.   708 
.   714 
.   702 
.   721 
.   721 
.   £86 
.   718 
788,  760 
.   728 
.   708 
.   718 
743,  800 
697 
70S,  718,  717 
.   715 
.   786 
.   713 
730,  746 
.   710 
696,  732,  756 
.   532 
.   705 


XXXVl 


NAMES   OF   CASES. 


Doe 


PAGE 

PAGE 

V.  Ongley     . 

.      628 

Doe  V,  Wainwright 

205 

V,  Ormerod  . 

.       800 

V.  Walters    . 

.       715 

V.  Owen 

.      744 

f>.  Wandlass 

.       728 

V.  Oxenham 

.       784 

«.  Ward 

710 

V.  Palmer    . 

717,  742 

V.  Watkina  . 

.       711, 714 

V,  Parke      . 

.      280 

V.  Watson    . 

.        .      697 

V.  Pasqnali . 

.      720 

r.  Watts      . 

.       710 

V,  Peaney   . 

.    1297 

V,  Webber    . 

.      741 

V,  Peanon   . 

.       702 

V.  Weteter  . 

.       699 

V.  Peck 

.       628,  717 

V.  Wells       . 

.       720 

V,  Pett 

699,  707 

r.  Wharton. 

694,  760 

V.  PhiUips  . 

696,  784 

V.  Wheeler  . 

.       789 

V.  Plowman 

694,  705 

r.  Whitehead 

.       718 

r.  Porter      . 

708,  708 

V.  Wilkinson 

747,  912 

V.  Pott 

.       896 

V.Williams.         632,  C 

177,  720,  788 

V,  Price 

696,  716 

V.  Willis       . 

474 

V,  Pritchard 

619,  717 

V.  Wilson     . 

728 

V,  Quigley  . 

.       710,  721 

V.  Wolley     . 

680,  762 

V,  Ttafl^yi 

.       711 

V.  Wood       . 

.       706 

V.  Bamsbottom    . 

.       697 

V.  Worsley  . 

.      618 

V.  Bead 

.       716 

V.  Wright    . 

761 

D.  Eeid 

.       634 

V.  Wrightman 

707,  713 

V.  Beynolde. 

.       760 

».  Wroot      . 

.       695 

V.  Rhys 

.      726 

Doghead's  case 

.       636 

V.  Bidgway . 

.       762 

Dolby  V.  lies 

.     1890 

V,  Bobinson 

.      716 

,  Be     .        .        .        . 

.       267 

V.  Bobson    . 

718,  763 

Donaldson  v.  Thompson 

417,  1014 

V.  Book 

721,  786 

Donatty  v,  Barclay 

.      609 

«.  Boe          •        ,       1 

^23,  726,  769 

Donellan  o.  Bead          .        8 

31,  860,  867 

V.  Bogera     . 

.       626 

Donnelly  v.  Dunn 

.       612 

V.  Boilings  . 

.      720 

Dor  V.  Taniere      . 

71 

V.  Bowlands    ^    . 

.       521 

Dorchester  t>.  Webb 

600 

V.  St.  Helen's  kaUway  ( 

3o.     .       702 

Dormer  v,  Fortescue     . 

8 

V.  Salter     *. 

.       698 
.       680 

IT    Williumfl 

16 

V,  Samples  . 

Dorrell  v,  Andrews 

'.      665 

V.  Samuel    . 

709,  714 

Dorrett  v.  Meux 

748,  800 

V.  Sannder  . 

.      478 

Dorrington  v.  Carter     . 

.     1859 

V.  Sayer      . 

716,  721 

Dorton  V.  Pickup 

.       682 

V.  Scott 

711,  713 

Doswell  V,  Impey 

.       925 

V.  Seaton      .                ( 

)59,  746,  762 

Doughty  V,  Bowman      . 

.       499 

V,  Shawcross 

.       727 

Douglas  V,  Corbett 

.     1074 

V.  Sisson      . 

.       755 

r.  Forrest 

73,  164 

V.  Smaridge 

r.  Smith      620,  712,  1 

:      709 
20,  745,  890 

M,          'D.k»«.t/>1^ 

17Q 

Douglass  V.  EuBsell 

.       297 

V.  Smythe    . 

696,  726 

Douison  V.  Matthews    . 

.     1298 

V,  Spence     . 

.       711 

Douthat,  Exp.      . 

.       266 

V,  Spencer   . 

.       703 

Doraston  v.  Payne 

.     1212 

V.  Stanion    . 

.       720 

Dowdall  r.  Hallett 

.       994 

V.  Steel 

.       717 

Dowdenay  v.  Oknd 

47 

V.  Stevens    . 

.       718 

Dowding  v.  Mortimer    . 

641 

V.  Stratton  . 

.       720 

Dowgall  V.  Bowman 

171 

V,  Sommersett 

.      716 

Down  V.  Hatcher 

.  4,  185 

V.  Sumner   . 

.      735,  740 

r.  Pinto 

.     1112 

r.  Tarrer 

.       762 

Downes,  Be 

188 

V,  Terry 

.       698 

V,  Bichardson  . 

.      878 

V    fThoxnAs 

700,  703 
.       700 

86 

V,  Thompson 

Downs  V,  Cooper  . 

!       697 

.       618 

Doyle  t».  0*Doherty 

.     1053 

V.  Tressider  . 

.       700 

V.  Stewart  . 

.       996 

V.  Trueman . 

.       701 

Doyley  v.  Roberts 

.     1262 

V.  Turner     . 

.       736 

V.  White  . 

.       358 

V.  Ulph 

.       622 

Drake  v.  Beare     . 

.       116 

r.  Vaidill    . 

760 

V.  Beckham 

274,  276 

V,  Vernon    . 

.       700 

f?.  Mitchell  . 

.       681 

V.  Vince 

.       712 

V.  Shorter    . 

.     1360 

NAMES   OF    CASES. 


X.XXVU 


Dnper  v.  Crofts  '.  . 

V.  Folkes  . 

Drewe  v.  Lawson  . 
Driokwater  v.  Goodwin 

V.  London  Ass.  Co. 

Drisool  V.  BoTil    . 

V.  Passmore 

Drirero.  Lawrence 
I>me  r.  Thome 
Brummond  v.  Parish 
Dnunmonds  v.  Pigou 
Drozy  v,  Defontaine 

V.  Kent 

V.  Macauly  . 

«.  Yanghui 

I>nir7*8  case 
Dry  V.  Boswell     . 
Dnberley  v.  Gunning 
V.  Page 


Dnblin,  Bean  of,  v.  The 

Doekett  v.  Williams 

Dndden  v.   Clntton,   Union  Gaar- 

dians  of  . 
Dudley  v.  Polliott 
— ,  Lord,  V,  Warde,  Lord 

V.  Yanghan 

Dnfaur,  Bxp. 

T.  Oxenden 

Duff  V.  Mackenzie 
Dnffield,  Bxp. 

V,  Dnffield 

Domas,  Exp. 
Dnnean  v.  Blnndell 


V.  Cafe 

V.  Snrrey  Canal  Co. 

V.  Thwaites 

V.  Tindall 

V.  Topham 

Donoomb  v.  Walter 
Doncnfl  v.  Albrecht 
Dondas  v,  Dntens 
Dnndass  v.  Weymontb,  Lord 
Dunford  v.  TratUes 
Dnnk  v,  Hnnter  . 
Dnnlop  V.  Higgins 

V.  Lambert 

Donn  V.  Hales 

r.  Hill 

r.  Loftns 

V.  Massey 

«.  O'Eeefe 

Dnnne  v.  Anderson 
'  V.  Fergoson 
Donston  v.  Paterson 
Dnppa  V.  Gerrard 

V.  Mayo    . 

Dorant  v,  Titley  . 

Durham  and  Sunderland  Railway 

Co.  V.  Walker  ....  1320 
DurraDt  9.  Boys  ....  1304 
Dorston  v.  Sandys         .  594 

Dutch  West  India  Co.  v.  Moses  574 

Dutton  o.  Morison         .         .       227,  244 

V,  Poole  ....    50 

V,  Solomonson  .    74,  456,  1831 


King 


PAOB 

631 

858 

666 

SOS,  818 

1045 

1018 

1018 

696 

351 

903 

1079 

651 

468 

428 

428 

606 

1154 

8,  24 

1224 

1109 

1040 


1187 
513 

1342 

237,  238 

224 

880 

990 

1085 
892 
294 
191 
200 

1358 

1053 

1234 
869 
253 
855,  862 
848 
540 

1146 

665,  1215 

169 

1331 
189 
218 
158 
281 
384,  387 

1053 

851 

920,  1414 

71 


676 
50S 


Dwyer  v,  Edie 
Dyer  v.  Hargraye 

V.  Pearson    • 

Dyke  v.  Sweeting 
Dynen  v.  Leach  . 
Dyson  v,  CoUick  . 
V,  Bowcroft 


Bades  v.  Yandeput  .  .  .  1124 
Eager  v.  Grimwood  1125 

Eagleton  v.  Gutteridge  .     1807 

Earner  v.  Merle  ....  1067 
Barl  V.  Baxter  ....  745 
Barle  v,  GliTer     ....     S24p 

V.  Peale      ....       143 

V.  Kowcroft  .970 

Barly  v.  Bowman  115,  422 

Bast  V,  Chapman  .         .    1064,  1068 

Eastern  Counties  Railway  Co.    v. 
Broom      .        .     28,  1123,  1300,  1358 


PAOE 

1040 
674 
807 
530 
1116 
1299 
986 


Baston  v.  Patchett 
Eastwick  v.  Harman 
Eastwood  V.  Bain 

-v.  Holmes 

V.  Kenyon 

Easum  v.  Cato 
Baton  v.  Southby . 

V.  Swansea  Waterworks  Co. 

Batons  v,  Johns  . 
Bcdeston  v.  Clipsham  . 

V.  Speke 

Edan  v.  Dudfield  . 
Eden  v.  Blake 

V.  Parkinson 

Edgall  V.  Francis  . 
Edgar  t^.  Fowler  . 
Edge  0.  Parker     . 

V.  Pemberton 

V,  Strafford  . 

Edie  V.  East  Indiai^Jompany 
Edis  V.  Bury 
Edmonds  v,  Challis 
Edmondson  v.  Machell 

V.  Stephenson 

Edmund's  case 

V.  GroTes 

Edsall  V.  BusseU  . 
Edward  v.  Trevelliek    . 
Edwards,  Exp.     . 

V.  Bates 

V.  Baugh 

V.  Bell . 

V.  Bethel 

V.  Brewer 


417 

.       146 

.       861 

.    1058,  1258 

45,  52,  837,  848 

.     324tt 

669 

481 
.  1060 
502,  507 
.  892 
.  863 
198,  880 
.  1011 
25 
96 
.      321 

564 
830,  849 
.  395 
.  431 
.  1202 
.  1127 
.     1266 

596 
.  377 
.  1262 
.  1246 
228,  263 
.  131 
47,  185 
.  1060 
.  802 
1273 


V.  Cameron  Coal  Company    359 

r.  Cooper      .        .       305,307 

r.  Crock        ...         23 

V.  Dick         .  .405 

V.  Edwards  .  .       777 

V.  English     .         .         .812 

r.  Glyn         .         .       249,  805 

V,  Grace        .        .        .       789 

1;.  Great  Western  Railway     442 

V,  Harben     .         .       240,  775 

V.  Havill       .  .     1251 


XXX  VIU 


NAMES  OF  CA8X8. 


Bdwards  «.  Hodding 
— —  V,  Hodgeo 

V,  Hooper 

V,  Jerons 

1>.  Kelly 

V.  Lawless 

V,  Morgan 

V.  Ronald 

V,  Scott 

Sdvin*B  case 
Egerton  v.  Matthews 
Eggington  v.  Cnmberledge 
Bgler  o.  Marsden 
Eicke  V.  Nokes 
Ekins  V.  Smith 
Elbeworth  v.  Woolmore 
Elden  v.  Keddell 
Elder  v.  Beaumont] 
Elford  V,  Teed      . 
Elkin  V,  Janson    . 
Elkington  v.  Holland 
Ellershaw  v.  Magniac 
EUiot  V,  Clayton  . 
Elliott  V.  Allen     . 

V.  Blake  . 

V.  Kemp  . 

V,  Rogers 

V,  Thomas 

V.  Turner 

-V.  Wilson 


PAGE 

110,  200 
.     1897 
820,  U49 
.       859 
.       845 
.       186 
497 
.     824p 
286,  288 
.     1090 
868,  870 
.      186 
.       630 
118, 188,  184 
.     1385 
.     1244 
748 
.     3246 
403 
1001, 1003 
.       195 
.     1288 


Elliotson  V.  Feetham 
Ellis,  Exp.  . 

V.  Abrahams 

V.  Hamlyn 

V.  Hunt 

V.  Levi 

V,  Rowles 

V.  Russell 

V.  Sheffield  Qas  Consumers'  Co. 


V.  Smith 

V,  Taylor 

V.  Turner 

Ellison  V.  Dezell 

V.  Isles 

Elliss  V.  EUiss 
EUiston,  Exp.    ' 
-^—  V.  Robinson 
EUwood  V,  Bullock 
Elmore  v,  Eingscote 
— —  V.  Stone    . 
Elsam  «.  Fawcett 
Elsee  V,  Gatward  . 
Elton  V,  Brogden  . 

V.  Larkins   . 

Elves  V.  Crofts 
Elwes  V.  Maw 
Blwise  V,  Lombe   . 
Bmbrey  v.  Owen  . 
Emery,  Exp. 
■  V.  Malmesbury, 

V,  Richards 

V.  Webster 

Bmlyv.  Lye 
Emmerson  v,  Heelis 


87 

540 
800 
1382 
864 
521 
1015 
1138 
296 
1081 
75 
1276 
859 
470 
255 
1122, 
1144 
883,  892 
687,  1219 
.       450 
.       411 
.     1321 
699,  704 
.       298 
.       572 
.     1317 
.       869 
.       865 
24 
43 
650,  1017 
.     1003 
.       583 
.     1341 
36 
.     1139 
.       224 
Corporation  of  1110 
.       587 
162,  1397 
482,  1159 
851,  854,  872 


Emmett  v,  Norton 
Emmett  v.  Tottenham 
Smpson  V.  Griffin 
-     ■        V.  Sodon  . 
Biiderby,  Exp. 
England  v.  Bourke 

V,  Davidson 

V,  Slade  . 

V,  Watson 

Engleheart  v.  Moore 
English  V.  Darley 

V.  Purser . 

Entick  V,  Carrington 
Bntwistle  v.  Ellis 
Enys  V.  Donnithome 
Erasmus  v.  Bank 
Srish  V.  Rives 
Errington  v,  Gardiner 
Erviog  «.  Peters  . 
Bsdaile  v,  Oxenham 

V,  Sowerby 

V.  Trustwell 

Essex,  Earl  o^  v.  Capel 
Etherington  v.  Parrot 
Etherton  v.  Popplewell 
Evans  v.  Brander . 
V.  Brown    . 

V,  Cramlington 

V,  Davies    . 

V.  Elliott    . 

V.  Harries  . 

V.  Hutton   . 

V.  Jones 

V.  Judkins  . 

V.  Kymer    . 

V.  Mann 

V.  Moseley  . 

V,  Munkley. 

V,  Nichol    , 

c.  Powis     . 

V,  Rees 

«.  Roberts  . 

V,  Truman  . 

«.  Tuson     . 

«.  Underwood 

V,  Varity     . 

V.  Williams 

V,  Wright    . 

Evelyn,  Exp. 

V,  Chichester 

r.  Lewis  . 

Everard  v.  Lathbury 

V,  Watson 

Everett  v,  Collins 

V,  Desborough 

Everth  v.  Smith  . 
Every  v.  Smith  . 
Ewart «.  Jones  . 
Ewer  V.  Preston  . 
Exall  V.  Partridge 
Exeter  v.  Trimlet 
Eyre  v.  Dunsford  . 

1>.  Glover      . 

V.  Palsgrave 

Eyton  V.  Littledale 


PAGE 

881 
857 
1270 
1843 
289 
1065 
45 
694,  697 
578,  598 
.   184 
409,  411 
80 
929 
977 
504 
987 
699 
854 
782 
1354 
387 
129 
1302 
828 
689 
1207 
323 
397 
1211 
674,  688,  1214 
1259,  1263 
494 
.   569 
171 
.  1839 
.  324^ 
.   606 
.   935 
.  1383 
134»  137 
.   748 
.   851 
.   817 
.  1054 
480 
.   114 
65 
684,  1375 
.   774 
140 
.   707 
.  1377 
.   404 
.    76 
.  1041 
.   984 
.  1298 
.  1078 
.   270 
.  79,  81 
72 
.   644 
961 
.  1029 
.   171 


NAliSS   or   CASES. 


XXXIX 


Fabiaii  v.  Plant    . 

Fagg  V.  Dobie 

Faikney  v.  Beynons 

Fairv.  MlTer 

Fairelaim  v,  Shaekleion 

Faitelough  v.  Paria 

Fairhant  v.  Lirerpool  Adelphi  Iioan 

AoBoeiafion 
Fairlie  v.  Christie 

V,  Denton . 

Fatrman  v.  lyes  . 
Fairmaner  v,  Budd 
Faith  V.  Pearson  . 
Falcon  v.  Benn 
Falkland,  Yiaoonnt,  v,  Phippa 
Falkner  v.  Johnson 
V.  Ritchie 


PAGE 

49 

535 

96 

Z2ix,  Z2iy 

.      781 

378,  893 


Falmonth,  Barl  o^  v.  Penrose 
Lord,  V,  Thomas 


Fannin  v.  Anderson 
Fanahav  v.  Peet  . 
Farber  v.  Stnrmey 
Farebrother  v.  Simmons 
Farenden,  Exp.  . 
Farina  V.  Home  . 
Farley  v.  Briant   . 

V.  Banks  . 

Fanner  v,  Amndel 

V.  Darling 

^^ V,  Rogers 

V.  Rnssell 

Fanisworth  v.  Gamrd 
Farqnhar  v.  Farley 

r.  Morris 

Farrv.  Newman 

V.  Price 

V.  Ward 

Famnoe  v.  Elkington 
Farrant  v,  Thompson 
Farrar  r.  Beswick 
V.  Hnichinson 


Farrell  v.  Alexander 
Farrer  v.  Billing  . 

V.  Granord,  Conntoss  of 

«.  Snelling 

Fazringdon  v.  Clerk 
Farrow  v.  Cheralier 

V.  Mayes  . 

Fashion  v.  Donnet 
FaTenc  v.  Bennett 
Fawoett  v.  Cash  . 
■  ».  Charter 

V.  Feame 

V.  Fowlis 

V.  Strickland 

Fawens  v.  Sanfield 
Fayle  v.  Bird 
Feame  v.  Wilson  . 
Feamiey  v,  Wright 
Featherstone  v.  Hntchins 
Featherstonehaugh  v,  Atkinson 
Feise  r.  Parkinson 

V.  Wray 

Fell  V,  Knight 


854 

944 

45 

.     1056 

652,  653 

.     1804 

572 

.     1253 

.     1201 

.       985 

72 

115,  841, 

852,  854 

.       166 

373,  381 

.     1091 

.       872 

268 

863,  867 

621,  803 

324,  1077 

89 

1073 

756 

95 

191 

201 

573 

768 

370 

423 

634 

1340 

1303,  1360 

90 

301 

473 

341 

542 

765 

541 

311 

324r 

812 

1112 

790 

285,  307 

923 

471 

1023 

415 

185 

303,  304 

56 

1227 

1037 

1273 

125 


Feltham  v.  Terry . 
Fenn  v.  Bittleston 

V.  Fenn 

V.  Griffith    . 

V,  Harrison . 

Fennell  v.  Ridley . 
Fenner  tr.  Dnplook 
v.  Hepburn 
Fennings  v,  ChrenYiUe,  Lord 
Fenny  v,  Dnrant  . 
Fenton  v.  Boyle    . 

V.   City   of   Dublin 

Packet  Company 

-  V.  Bmblers 

V,  Logan  . 

— —  r.  Pearson 
Fentnm  v.  Pooock 
Fenwick  v.  Qrayenor 

V,  Layoock 

Peret  v.  Hill 
Fergnson  v.  Mackreth 

V,  Mahon 

V.  Spenoer 

Fergnsson  v.  Norman 
Fernandez,  Exp.   . 
Ferris,  Exp. 
Feny  v.  Williams 
Fesenmayer  v.  Adcock 
Fewings  v,  Tindal 
Fewner  v,  Dnplock 
Ffytche  v.  London,  Bishep  of 
Fidgeon  v.  Sharpe 
Field>v.  Adames  . 

«.  Carr 

V.  Robins    . 

V.  Woods     . 

V.  Workhouse 

Fielder  v.  Reay    . 

V,  Starkin 

Fife  V.  Bousfield  . 
Figgins  V.  Cogswell 
Filbey  v,  Lawford 
Fllmer  v.  Burnby 
Finch  V.  Brook     . 

V,  Cocken   . 

Finchett  v.  How   . 

Fin  lay  v.  Bristol  and  Exeter 

Company  . 
Finnerty  v.  Tipper 
Finnic  r.  Glasgow  and 

Company  . 
Firth  V.  Thrush    . 
Fish  V.  Hutchinson 

V,  Richardson 

Fisher  v,  Algar    . 

V.  BeU      . 

V,  Boucher 

V.  Bridges 

V.  Bristow 

V.  Clement 

V.  Dixon    . 

V.  Fellows 

V.  M'Namara 

V.  Magnay 

V.  Mowbray 


PAGE 

102,  980 
322,  1340 
.       725 
746 
652,  1118 
.       651 
.     1217 
838,  853 
.     1357 
744 
.     1201 
Steam 

460,  1128 
.       856 
672 
260 
410 
.       725 
132 
656 
575 
73 
.     824p 
.     1852 
244 
.     324sr 
.       125 
112 
.     1114 
.       697 
593 
248,  249 
671 
148 
.       136 
868,  418 
.       605 
746 
656 
634 
.     1268 
.     B2U 
131,  483 
172 
920 
186 


S.  W, 


Railw. 


Riiilw 


70 
1060 


92,  442 

405 

839,  844 

46 

682,  690 

.  324AA 
233,  236 
119,  586 

.     1075 

.     1049 

.  1341 
81 

.  354 
920,  936 

.       596 


NAMES   OF   CASES. 


Fiaber  v.  Ogle 

V.  Pomfret 

V.  Prinoe    . 

V,  Samnda 

V.  Toang  , 

Fishen  v.  Ameers 
Fishmongers*   Compajoy 

son 
Fisk  V.  Masterman 
Fitch  V.  Jones 

V,  Satton 

Fitchet  V,  Adams 
Fiitv.  Gassanet    . 
Fitzgerald  v.  Plankett 

V,  Elsee 

Fitzherbert  v.  Mather 
Fitzmanrioe  v.  Bayley 
Flanders  v.  CTlarke 
Fiartj  V.  Odium  . 
Fleetwood  v.  Curly 
Fleming  v,  Haynes 

V.  Pitman 

V.  Smith  . 

Flemings  v,  Jarrat 
Flemyng  v.  Hector 
Fletcher  v.  Braddiok 
V.  Dyche . 

V.  Heath  . 

V.  Hennington 

V.  Inglis  . 

r.  Ingram 

V.  Lord  Sondes 


V.  Manning 

V.  Tayleur 

V.  Wilkins 

Flewellin  v.  Rare 
Flight  V.  Thomas  . 
Flindt  V.  Atkins  . 
V.  Crokatt  . 

V.  Waters    . 

Flinn  v.  Tobin      . 
Flint  V,  Brandon  . 

V.  Flemyng 

Flory  V.  Denny 
Flower,  Exp. 

r.  Adam  . 

V.  Herbert 

V.  Newton 

Fluester  v.  McLellan 
Flureau  v.  Thomhill 
Flyn,  Exp.  . 

Foley  V.  Addenbrooko 

«.  Hill 

Folkard  v.  Hemmett 
Folke^s  case 
Folks  t'.  Scudder  . 
Fontleroy  v.  Aylmer 
Foord  V.  Noll 

V,  Wilson    . 

FooVs  case  . 
Foquet  v.  Moor     . 
-  Forbes  v.  Marshall 

c.  Smith  . 

—, ©.Wale    . 

Ford,  Exp.  . 


PAGE 

1011 
895 

1377 
191 

1300 
497 
Robert- 
71,  650,  653 

1031 
877 
135 
707 
78 
810 
580 

1001 

8j9,  876 

768 

278 

1267 

64 

666 

976 

776 

1159 
460 
604 
818 
S97 
966 
665 
694 

-  270 
464 
929 

1341 
481,  1130 

1028 

999 

960,  997 

1028 
490 
962 

1300 

324a 

1134 
266 
187 
Z24hh 
200 
296 
602 
154 

•  470 

1089 

324? 
825 
171 
511 

1210 

;,  1215 

364,  1156 

164 

680 

266 


Ford  «.  Beech .  . 

V.  Fothergill 

V,  Yates 

Fores  v.  Wilson    . 
Forsboon  v,  Kruger 
Forsdick  «.  Collins 
Forse  v,  Hemblinge 
Forshaw  v.  Ohabert. 
Forster  v,  Clements 

V,  Wilson . 

Forth  r.  Simpson 
—  c.  Stanton  . 
Forty  t>.  Imber  "  . 
Forward  v.  Pittard 
Foster,  Re  . 

V.  Allanson 

V.  Bates    . 

V.  Charles 

r.  Frampton 

©.Jolly    . 

V,  Lawson 

1).  Mentor 

V.  Pearson 

V,  Pierson 

V.  Pointer 

V.  Smith  . 

V.  Stewart   • 

V.  Taylor  . 

V.  Wilmer 

Fouldes  V.  Willoughby 
Fountain  v.  Boodle 
Fowk  V.  Pinsacke 
Fowle  V,  Welsh    . 
Fowler,  Re  . 

V.  Coster . 

V.  Down  . 

r.  M*Taggart 

V.  Padgett 

Fox,  Re 

V.  Chester,  Bishop 

V.  Fisher 

V.  Fox 

v..  Frith 

V.  Gaunt 

V,  Hanbury 

V.  Mahoney 

Foxall  v.  Banks    . 
Foxcroftv.  Deronshire 
Foxwist  V.  Tremaine 
Fradley  v.  Fradley 
Frampton  v,  Coulson 

'  V,  Frampton 
Francam  v.  Foster 
France  v.  White  . 
Francis  v.  Harry  . 

V,  Rose     . 

V.  Wyatt . 


Franck  «.  De  Pienne,  Duchess  of 
Franco  v.  Natusch 
Frankland  v.  Cole 

■  V.  Lucas 
Franklin  v.  Bank  of  England 

V.  Hosier . 

V.  Miller  . 

Franklyn  v.  Samonde 


127 


of 


FAGS 

601,  67a 

139,  148 

879 

1125 

1243 

1874 

895 

958 

421 

324y 

1370 

844 

S8,  1216 

448 

824r 

305,  489 

770 

044 

1290 

489 

1056 

1041 

800,  1339 

614 

33,  1069,  1407 

70 

1124 

69 

1019 

1850 

1056 

70 

616 

228 

264 

822,  328 

1287 

27,  231 

1176 

698 

295 

600 

369,  1149 

937 

1157 

824CC 

1409 

818 

788 

1059 

120 

338 

856 

167 

696 

1266 

670 

841 

1021 

194 

196 

787 

1862 

650 

200 


NAHE8   OF  CASES. 


Xli 


Franks,  Exp. 

■  V.  Morris 


Frankum  «.  Falmouth,  Earl 

Fraser  v.  Berkeley 

©.  Hopkins 

V.  Moses  . 

r.  Swansea  Canal  Co. , 

Frazer  v.  Hatton  . 

Freake  v.  Cranefeldt 

Freakley  v..  Fox   . 

Frederick  v.  Looknp 

Free  v.  Hawkins  . 

Freegard  v.  Barnes 

FreeUnd  v.  Glover 

Freeman  r.  Archer 

•.  Baker  . 

V,  Barnes 

V.  Birch    . 

V.  Blewett 

p.  R  I.  Co. 

V.  Jury    . 

V.  Norris 

«.  Phillips 

V.  Rosher 

V.  Stacy    . 

V.  Taylor  .    552, 

Freke  v.  Thomas  . 

FremUn  v.  Hamilton 

French  v.  Andrade 

V.  Coxon  . 

V.  French 

f.  Patten 

V.  Phillips 

«.  Styring 

V,  Watson 

Frenshy  v.  Wells  . 
Frescofaaldi «.  Einaston 
Freshney  v.  Carrick 
Friar  r.  Qrej 
Fricker  v,  Thomlinson 
Friend  v.  Eastabrook 
Fromont  v.  Coupland 
Froniin  v.  Small 
Frofldike  v.  Sterling 
Frosel  v.  Welsh    . 
Frost  V.  Chester,  Mayor  of 

V.  Oliver 

Frushling  v.  Shrader 
Fry  V.  Hill  . 

V.  Wood 

Fryer  v.  Brown  . 
Fulcher  v.  Scales  . 
Fuller  r.  Abbott  . 

V,  Prest 

«.  Smith    . 

Falmerston  «.  Steward 
Fumeaux  v.  Fotherby 
Fnrsdon  «.  Glogg . 
Furtado  v,  Rodgers 
Further  v.  Further 
Fane  v.  Sharwood 
Fussell  V,  Dunn    . 
Fyson  v.  Chambers 

Gabay  v.  Lloyd    . 
VOL.  I. 


of 


PAGE 

225 

36 

1146 

87,  1051 

1878 

623 

287,289,1339 

1239 

155 

600 

635 

489 

952 

1003 

1222 

67,  644 

784 

457,  1831 

934 

1354 

1892 

1057 

754 

1801 

629 

1008,  1018 

772 

117 

167 

685 

836,  844 

957 

690 

1154 

175 

1877 

794 

285,  290,  820 

544 

837 

560 

1164 

510,  559 

347 


1088, 


1175 
1250 
107 
898 
580 
418 
484 
509 
608 
420 
834 
89 
737 
968 
796 
405 
824/ 
1861 


966,  991 


PACK 

Gabriel  v,  Erill    ....     1149 
Gaby  v.  Wilts  and  Berks  Canal  Co.       821 


Gage  V.  Acton 
Gainsford  «.  Carroll 
'  V.  Griffith 
Gairdner  «,  Senhouse 
Gale  r.  Capem 

V,  Laurie     . 

V.  Lewis 

V.  Luttrell   . 

r.  Reed 

V.  Walsh 

Gall  9.  Lindsay    . 
Gallant  v.  Bouteflower 
Galloway  v.  Bladen 
Gallway  v.  Mathew 
Gallwey  v.  Marshall 
Galton  V.  Hancock 
Galvanised  Iron  Co.  v,  Westoby 
Galway,  Lord,  v,  Matthew 
Gfamba  r.  Le  Mesurier  . 
Ganer  o.  Lady  Lanesborough 
Ganter  v.  Smith   . 
Garbutt  v.  Watson 
Garby  v,  Harris   . 
Gardiner  v.  Bellingham 

V.  Coleman 

V.  Gray  . 

V,  Jadis 

Gardner,  Exp. 

V.  Cazenove 

V.  Chapman 


—  V.  Grout 

—  V,  MHahon 

—  V.  Slade 
v.  Walsh 


Garford  v.  Clerk 
Garforth  v.  Fearon 
Gargrave  v.  Smitii 
Garland  v.  Burton 

V.  Carlisle 

r.  Harris 

Garlick  v.  Sangster 
Gamett,  Exp. 

V.  Ferrand 

v.  Woodcock 

Gamwell  v.  Baker 
Garrard  v.  Tuck  . 

V.  Woolner 

Garratt  v.  Cullum 
Garrels  v.  Kensington 
Garrett  V.  Handley 
V.  Jull 


678,  780 

.       177 

614 

.     1015 

159 

452,  1249 

.       286 

167 

491,  584 

422 

845 

785 

.     1155 

.     1156 

.     1262 

.  •    620 

.     1158 

864 

968 

20 

575 

861 

.     1411 

70 

812 

648,  654 

24 

224,  282 

.     1285 

.   3241i; 

865 

158 

.     1055 

872 

.     1262 

60,  588 

687 

635 

.       306 

40 

254 

265 

.     1804 

-      408 

.       623 

694,  784 

.       187 

.       813 

1011,  1014 

.     1161 

432 

.     1135 


Churritt  V.  Sharp  . 

Garside  v,  Trent  and  Mersey  Navigation 

444 
Gaskell  v.  King    ....       509 

©..Marshall       ...         .769 

Gas  Light  and  Coke  Co.  v.  Turner,  96,  556, 

586 
Gaters  v.  Madeley  .  239,  344,  849,  862 
Gateward*s  case  ....  1218 
Gathercole  v.  Miall  .  10{;i,  1055,  1066 
Gatsole  v.  Mathers        .  .     1262 

Gaunt  9.  HUl       .        .        ...       843 


xlii 


NAMES   OF   CA8SS. 


GhUBsen  v,  Morton 
Gautt  V.  Mackeniie 
Qay  V,  Hall 

©.  Lander 

G&yford  v.  Nicholla 
Gaylard  v.  Morris 
Cktyner'fl  case 
Geach  v.  Ingall    . 
Geare  v.  Briiton  . 
Geary  v.  Pbysio   . 
Gee  «.  Ward 
Geikie  v.  Hewson 
Gem,  £xp«  . 
Genner  v.  Sparks 
Gent  V.  Cutts 
George  v.  Chambers 

V.  Clagett 

V.  Wybum 

Geralopnlo  V.  Wider 
Gerhard  v.  Bates 
Gemon  v.  Royal  Exch. 
Gerrard  v.  Cooke 
Gethin  v.  Wilks   , 
Geyer  v.  Aguilar . 
Gibb  V.  Mather    . 
Gibbins  f .  Thompson 

V,  Phillips 

Gihbon  v.  Coggftn 

V.  Mendez 

Gibbons  v.  Alison 

V.  M'Gasland 

— r.  Pepper 

9.  Yooillon 

Gibbs,  Ezp. 

V.  Knightly 

V,  Liverpool  Docks,  [ 

of 

V.  Merrill . 

V,  Pike      . 

V,  Potter   . 

V.  Sontham 

Gibson  v.  Bell      . 

V.  Bontts . 

v.  Bray    . 

V.  Brace  . 

V.  Carmthers 

V.  Chaters 

V.  Dickie . 

V,  East  India  Co. 

V.  Ingo    , 

"  V.  Ireson  . 

V.  King    . 

V.  Kirk    . 

V.  Lnpton 

V.  Minet  . 

«.  Muskett 

V,  Orerbnry 

V,  Small  . 

V.  Varley . 

V.  Winter 

Gilbart «.  Dale  . 
Gilbert  v.  Bath    . 

V.  Fletcher 

V.  Martin 

V.  Sykes  . 


FAQE 

1U7 
423 
311 
426 

1121 

83 

243 

1042 

1259 
483 
763 

324a 
224 
2C,  920,  1226 

1205 

1201 
803 

1876 

406 

43,  642 

979 

1819 
666 

1014 
415 
223 
248 
406,  422 
546 

1076 

841 

27,  86 

602 

221 

1397 


Co. 


Trustees 


272,  27 


1145 
140 
778 
151,  1249 
574 
324^ 
249 
296 
86 
5,  1294 
1076 
507 
858 
1233,  1242 
670 
223,  238 
630 
1152 
375 
48,  300 
274 
1022 
1397 
01>,  992 
462 
580 
556 
561 
856 


Gilbertson  v.  Richardson 
Gilder  v.  Gildoe    . 
Giles's  ease  . 
Giles  V.  Edwards . 

V,  Grover     . 

T.  Hart 

V.  Hartis 

V.  Hooper    . 

V.  Powell     . 

V,  Spencer    .        665,  6 

V.  Taflf  Vale  Railway 

Gill  v.  Glasse 

V.  Scrivens    . 

Gillard  v.  Brittan. 
Gillett  V,  Green  . 
Giiliatt  9.  RoberU 
Gillingham  v.  Laing 
Gillow  V.  Lillie  . 
Gilman  v.  Elton  . 
«.  Hoare  . 


Gilpin,  Re  . 

V.  Fowler 

V.  Rendle 

Gimbart  v.  Pelah . 
Gipping  9.  Banning 
Girarday  v.  Richanison 
Giraad  v.  Richmond 
Gisboom  v.  Harst 
Gladstone  v.  Clay  . 

r.  Hadwen 

Gladwell  v.  Blake 
Glaholm  v.  Hays  . 

V.  Rowntree 

Glaister  v.  Hewer 
Glassington  9.  Rawlins 
Glasebrook  v.  Woodrow 
Gleadow  v.  Atkins 
GledsUme  v.  Hewitt 
Gleedon  v.  Atkins 
Glen  V,  Lewis 
Glennie  v,  London  Ass.  Co. 
Glossop  V.  Colman 
Glorer,  Re  . 

V.  Black  . 

9.  Cope    . 

V,  Dixon  . 

V.  Lane    . 

Glynn  v,  Houston 

V.  Thomas . 

Glynne  v.  Roberts 
Goddall  o.  Ensell 
Uoddard  v.  Hodges 

V.  Ingram 

V.  Smith 

Godefroyi'.  Dalton 

9.  Jay    • 

Godfrey  9.  Furzo . 

V.  Sanndera 

9.  Tumball 

Godin  9.  London  Ass.  Co. 
Godis  V.  Rose       • 
Godley  r.  Frith     . 
Godmanchester  9.  Phillips 
Godolphin  v.  Tador 
Godsall  9.  Boldero 


FAGR 

27 
634 
1095 
104 
665 
175 
175 
493 
270 
635,  878 
444 


687 

1325 

38,  1406 

864 

234,  235 

506 

670 

559 

289 

1054 

58 

681 

700 

68,  1392 

S55,  378 

670 

949 

273,  320,  1229 

931,  937 

551 

.   795 

268 

251 

123,  128,  548 

.   753 

661 

791 

.  1048 

958 

.  1167 

883 

948 

528 

85 

471 

28 

690 

40,  1411 

.  1270 

147 

159,  1167 

.  1081 

194 

195 

296 

.  5,  807 

.  1166 

.  1865 

.  1334 

.  1319 

.  1297 

.   588 

.  1040 


«i.HI8   OF   0A8II> 


iM 


€K>dt8  V.  Rose 
Goepel  V.  Swindon 
€h>ffv.  Harris 
Qoldney,  Exp. 
Goldflchmidt  v.  Hamlet 

V.  Lyon     . 

€K>ldsfaedo  v.  Swan 
Goldsmid  v.  Hampton  . 
Goldgmitli  V.  Bromer 

V.  Martin     . 

Goldstein  v.  Foss . 
Qoldstone  v.  ToTey 
Goldsworthy  v.  Strutt  . 
Gomery  v.  Bond  . 
Gompertz  v.  Barilett 

V.  Denton 

V.  Levy 

GonxUes  v.  Sladen 
Gooch*B  case 
Good  V.  Gfaeeamaa 
Goodall  V.  Bnsell . 
Goodehild  v.  Leadham  . 
Goode  V.  Bnrton   . 

».  Harrison 

V,  Job 

Goodere  v.  Lamb  . 
•Goodhall  v.  Dolley 
Goodison  v.  Nann 
Goodlaod  «.  Blewitt 
Goodman  v.  Aylin 

1>.  Chase 

V,  Griffiths    . 

V.  Hanrey     . 

V.  Pocock 

Goodright  v.  Gator 

V.  Oordwent . 

V.  Davids 

V.  Davis 

V.  FawBon 

V,  Flood 

V.  Gtasier 

V,  Moss 

€kK>dtitle  V.  Alker 
V,  Badtitle     . 

V.  Jones 


—  V,  Milbnm 

—  V.  North 

—  V,  Otway 

—  V,  Pope . 

—  V.  Tombs 
V.  Walton 


Goodwin  v.  Noble 

c.  Richardson 

Goostfy  V.  Mead  . 
Goram  v.  Sweeting 
Gordon,  Bzp. 

V,  E.  I.  Company 

V.  Ellis    . 

V.  Harper 

V,  Martin 

V.  Morley 

V.  Rimmington  . 

V.  Rolt     . 

V.  Secretaa 


FAOB 

20S,  307 

74^  1291 

82 

151,  1348 

278 

305 

S2la; 

859 

324,  824a,  324^ 
20 
97 
1264 
800 
178 
87 
105 
656 
1264 
809 
618 
134 
1405 
129 
G61,  1353 
1151 
737 
513 
888 
124 
173 
1211 
843 
869,  880 
389,  406 
1113 
706 
716 
717 
521 
705 
705 
892 
749 
705 
693 
694 
474 
324€,  762 
705,  899 
703 
.  761 
.  705 
520,  536 
.  1337 
.  389 
.  1002 
.  1116 
285»  297 
167,  809,  1159 
1339 
70 
1009 
974 
1119 
889 


Gordon  p,  Sw|a   .  . 

V.  Wilkinson 

Gore  V,  Lloyd 

r.  Wright    . 

Goreley  v.  Qoreley 
Gorges  r.  Gore  . 
Gorfaam  v.  Thompson 
Goring  v.  Gh>ring  . 
Gorman  v,  Boddy 
Qorrissen  t*.  Ferrin 
Gorton  v.  Dyaon  . 

V,  Falkner 

Gosbell  V.  Archer 
Gosdenv.  Blphick 
Goslin  V,  Wilcock 
Gosling  V.  Bimie  . 

V,  Veley  . 

Goes  V,  Lord  Nogent 

••  Nelson 

V.  Withers  . 

Gott «.  Atkinson . 
Gongh  r.  Bryan   . 

«.  Cecil     . 

V.  Findon  . 

Gonld  V.  Johnson 

V.  Oliver    . 

V.  Robson  . 

V,  Williams 


Railway  Co. 


Gonldsworth  v.  Knights 

Gbnpy  V.  Harden 

GoTernors  of  Bristol  Poor  o.  Wait 

Govett  T.  Radnige 

Govier  v.  Hancock 

Gowens  o.  Moore . 

Gower  v,  Popkin  • 

Gowland  v.  Warren 

Gowletto.  Hansforth 

Gnoe  r.  Clinch    . 

•  V,  Moigan  . 

Grafton  «.  B.  Connties 

Graham  v.  Alsop 

V.  Barras 

V.  Chapman 

V.  Crawshaw 

V,  Dyster 

V.  Ewart 

V.  Fretwell 

V.  Furber 

V,  Hope  . 

V.  Mulcaster 

V.  Mosson 

V,  Partridge 

r.  Peat    . 

V,  Tate    . 

r.  Van  Diemen^ 

V.  Whichelo 

V.  Witherby 

Grainger  v.  Hill  . 
Granger  v.  George 
-— -  V.  Worms 
Grant  v.  Ellis 

V.  Fletcher 

V,  Grant     . 

V.  Gunner . 

V.  Moser    . 


PAOS 

423 

253 

238 

1383 

4 
1228 
1166 
46,  781 
864 
179p  654 
800 
667 
201,  872,  875 
321 
1075 
111,  1328 
1180 
202,  876 
429 
967,  981,  985 
620 
1146 
578 

lis 

153 

83 

409 

55 

69.8 

398 

88 

460 

329 

1412 

87 

32  U 

573 

1417 

690 

541 

824y 

1006 

242,  245 

607 

806 

909 

873 

41,284,  303 

1166 


s  Land  Co. 


815 
873 
169 

1298 

88 

277 

835 

305 

1355 
154,  1371 
202 
630,  678,  731 
874 
574 
471 
938 


\ 


sllT 


WAMSS  OF   CASES. 


PAQB 

.      961 

.     1005 

857,  892 

•      802 

.     1117 

258 

697,  1217 

286,  296 

.     1264 

90,  421 

123 

266 

110,  200 

854 

161 

.       883 

.       589 

.     1182 

Harrison  446, 

501 

(Jreat  Western  Bail.  Co.  v.  Goodman  1187 
-V.  Rex  1089,  1096 
■o.  Bimell449,463 


Qrant  9s  Parkinaon 

V.  Pazton  . 

■  V,  Yaaghan 

GbanTille,  Earl  of,  v.  DanTen 
Oratland  v.  Freeman 
Gratton,  Bzp. 
Grayenor  v.  Woodhouse 
GraTcs,  Bzp. 

V,  Blanchet 

V,  Key    . 

V,  Legg  . 

Gray,  Bzp.  . 

V,  Gatteridge 

V.  HiU 

———  V.  Mendei  • 
Grayson  v.  Atkinson 
Gh«me  v.  Wronghton 
Greasly  v.  Codling 
Great  Northern  Bail. 


Co.  V. 


Greathead  v,  Morley 
Greatrez  v.  Hayward 
Greaves  v.  Hnxnfries 
V,  Humphreys 


Qreen  v.  Bartram 

V.  BattoD . 

V.  Bicknell 

«.  Braddyl 

».  Bradfidd 

V.  Briggs  . 

.  V.  Brown  . 

V.  Chapman 

V.  Creeswell 

V.  Davies 

V,  Dunn   . 

V,  Bales   . 

V.  Elgie    . 

V.  Farmer 

V.  Goddard 

V.  Greenbank 

V,  HaU     . 

V.  Harrington 

V.  Home  . 

V.  Jones  . 

V,  Kopke . 

— ' —  V.  Lawrie 

V.  Pope    . 

».  Boyal  Ezch, 

V.  Saddington 

V.  Salmon 

t'.  Smyihles 

V.  Steer    . 

V,  White  . 

r.  Tonng 

Greenaway  v.  Hart 
Greenfield  v.  Bdgcombe 
Greenhow  v.  lisley 
Greening  v.  Wilkinson 
Greenland  v.  Chaplin 
Greenleaf  V.  Barker 
(Ireenshields  v.  Crawford 


Ass. 


909 

1138 

1402 
142 
807 
938 

1260 
324f,  824/,  8241; 

1898 
804 

1282 
965 

1051 
889 
426 

1875 
522 
926 

1362 

32 

144 

638 

1380 

487 

84 

809 

806 

1102,  1107 

Co.  978,  986 

858* 

777 

146 

302,  S07 

301 

0,  1015 

529 

114G 
477 

1378 

446 

48 

579 


Greenslade  Bzp.  re  Ltwis 
Greensmith  v.  Broekholo 
Greenway,  Bzp.  . 

V,  Fisher   . 

V,  Hard 

Cbeenwood  v,  ChnrohiU 

■ ».  London,  Bishop  of 

Gregg  V.  Coatas    . 

V.  Wells  . 

Gregoiy  v.  Christie 

V.  Doidge 

V,  Blvidge 

«.  Hill. 

V.  HnrrlU 

r.  Williams 

Gh-egson  v.  Harrison 

V.  Heather 

V,  Ruck  , 

Gremaire  v.  Yalon 
Grenfell  v.  Pierson 
Grescott  r.  Green. 
Greville  v.  Da  Costa 
Grey  v.  Cooper     . 

V,  Cuthbertfion 

Gridley  v.  Austin 
GrifiBn  v.  Parsons 

V.  Scott    . 

Griffiuhoofe  v.  Donbnry 
Griffith  V.  Hodges 

V,  Lewis  . 

1'.  Matthews 

«.  Thomas 

Griffiths,  Exp.      . 

V.  Hughes 

c.  Hyde  . 

■  V.  Jones  . 

V.  Lewis  . 

V.  Owen  . 

V,  Paleeton 


Ghiffits  V,  Payne  . 
Grimman  o.  Legge 
Grimstead  v.  Shirley 
Grimwood  r.  Barrit 
Grindall  v,  Davies 
Grindell  v.  Godmond 
GrinneU  v.  WeUs 
Gripper  v,  Bristow 
Grissell  v.  Bobinson 
Grocers*  Company  o.  Donne 
Groom  v.  Aflalo    . 

V.  Mealey 

V.  West    . 


Groome  v.  Forrester 
Groning  v,  Crockett 
Grose  v.  West      . 
Gross  V.  Fisher     . 
Grove,  Exp. 

V,  Aldridge 

V.  Dubois  . 

V.  Hart 


PAGI 

282 

621 

264 

824^ 

102,  108 

245 

592 

494 

1360 

948,  961 

1217 

637 

32 

164,  262 

1056 

717 

610 

874 

63 

1270 

534 

104 

361 

534 

187 

27 

682 

79 

1383 

1055,  1256,  1264 

1141 

1406 

225,  265 

190,  778 

1371 

40 

1258 

136 

677 

419 

5,  854,  1884 


83. 


GFroves  o.  Buck 
Grymes  v,  Boweren 
Gudgen  v,  Bessett 
Guernsey,  Lord,  r.  Rod  bridges 
Guerreiro  v.  Peile 


802 

169 

46 

334 

1125 

310 

J2,  785 

1145 

874 

iy,  603 

324t 

923 

1007 

747,  1297 

170 

666 

665 

805 

345 

861 

1344 

576,  880,  1382 


853 
806 


MAlffES   OF    CASES. 


xlr 


PAGE 

€hiesi «.  WUaaej  '  •  •  .884 
ChiidoiL  V.  Bo1)0on  ....  1162 
GnineBB  v.  GftrroU  ...  70 
Gull «.  Idndsay  ....  889 
Gnllett  ff.  Lopee  ....  467 
Gulliyer  v.  OotenB        .        .  86,  88,  101 

V,  Gulliyer      .        .       162,  169 

«.  WagBtiiff     ...       725 

Gondiy  v.  Feltham  .        .1802 

Gxmmaken,  Master,  &c.  v.  Fell  .  59 
Goimis  V.  Erhart.  .198 

Gnm^  V.  Behrend  .1288 

w.  Corbet.         ...       888 

Giitlirifi  V.  Wood  .  ...  240 
Gntteridge  v.  Mangard .  522 

r.  Smith      ...       421 

Guy  V.  Band        ....       757 

V.  West        ....     1297 

GwiUim  r.  Daniel  .500 

Gwinnell  v.  Herbert  ...  440 
Gwinnett  v.  Phillips  .       683 

Gwynnev.  Davy'.  .488 

V.  Sharpc  .     1059 

Gye  V.  Felton  ....  1124 
Gyles  V.  Dyson  ....  781 
Gyte  V.  Ellis         ....       542 

Hackwood  v.  Lyall 
Haddan  v.  Lolt    . 
Haddock  v.  Bory . 
Hadesden  v.  Gryssel 
HadJey  v.  Bazendale 
Hadoek  v.  Lynch 
Hadrick  v.  Heslop 
Hagedom  v.  Bell  . 

V.  Reid 

Hague  v.  French  . 
Hahn  v.  Corbett  . 
Haigh  V.  Brooks  . 

V.  De  la  Coar 

■  V.  Frost     . 

V.  Jackson 

V.  Oosey '  . 

Haine  v,  Darey    . 
Haire  v.  Wilson    . 
Haldane  v,  Johnson 
Hal«,  Bxp.  . 

V.  Allnnt     . 

Hftlford  V.  Cameron  Coal 

V.  GKllow 

V.  Kymer 

V,  Smith  . 

Halhead  v,  Yoong 
Hall  V.  Bainbridge 

V,  BaU 

V,  Betty       . 

V.  Butler 

V.  Carter 

—  V.  Cazenoye . 

V.  Coates 

-^—  V.  Dench 

V.  BlUott     . 

Exp.   .        . 

V,  Feamley  . . 

V.  Feathenrtone 


1250 

1258 

53 

1801 

464 

868 

1078 

1000 

999 

872 

966 

43,  860 

945 

310 

824i» 

189 

1307 

1049 

75,  561,  629 

.       262 

242,  250 

Company       8u0 

214 

.     1040 

.     1270 

961,  1025 

.       561 

1348,  1354 

204 

.     1217 

606 

.       540 

413 

899 

774,  776 

270,  271 

27,  31,  85,  1302 

.      376 


Hall  V.  Franklin  • 

V.  Fuller     . 

V,  Harding  . 

^— V.  Hemminge 

" V.  Janson     . 

V.  Molinenz . 

V,  Palmer    . 

V.  Swift 

V.  Tapper     . 

V.  Wallace    . 

V.  Winck6eld 

V.  Wybourn . 

Hallack  v.  Cambridge, 
Hallen  v.  Homer . 

f.  Rnnder 

Hallett  V.  Byrt     . 
H  alley  v.  Stanton 
Hallidayv.  Ward. 
Hallifaz,  Exp.      . 
Hallowell,  Exp.    . 
Halse  V.  Halse 
Halstead  v.  Skelton 
Haly  V.  Lane 
Ham  V.  Toovey    . 
Hamber  v.  Hall   . 

V.  Purser 

V.  Roberts 

Hambly  v,  Trott  . 
Hamerton  v.  Stead 
Hamilton  v.  Bell  . 

V.  Mendes 

r.  Spottiswoode 

v,  Wilson 


PAQK 

59,  365 

.       408 

471,  675 

119 

945,  948,  959 

947 

.       582 

481,  1187 

779 

305,  319,  411 

622 

164 

University  of  1142 

234 

852,  862,  1306 

.  1304 

.  1256 

.   159 

.   306 

.   260 

.  1115 

402,  415 

.   361 

329,  334 

.   220 

.   220 

.   220 

.   791 

.  1215 

2S8,  291,  294 

982 

107,  150 

.   608 

85 


Hamlet  v.  Richardson 

Hamlin  r.  Great  Northern  Bail.     446,  464 

Hammersley  v,  De  Biel 

V.  Purlmg 

Hammon  v.  Roll . 
Hammond,  Exp.  . 

— r.  Anderson 

V.  Dufrene 

V.  Hincks 

r.  Toulmin 


Hams,  re     . 
Hancock  v.  Caffyn 

V.  Field . 

r.  Podmore 

V.  Winter 

Handcock  v.  Baker 
Hands  v.  Burton  . 

• V.  James  . 

V,  SUtney . 

Hankey  v.  Cobb   . 
Hankin  v,  Bennett 

V,  Broomhead 

Hankinson  v.  Bilby 
Hanlocke  v.  Blacklawe . 
Hannam  v.  Mockett 
Hannine  v,  Goldner 
Hannington  v.  Du  Chasten 
Hans  d,  Gumey  v.  Corbett 
Hansard  v.  Robinson     . 
Hanslip  v.  Padwick 
Hanson  v.  Armitage 
r.  Meyer  . 


836,  848 

301 

4S 

223 

1286 
8S8 
232 

S2ik 

275,  288 

535 

541 

777 

1268 
938 
653 
886 
189 
324 
324^,  S24k 
614 

1267 
584 
908 
125 
590 
889 
391 
203 
863 
1287,  1336 


xln 


JTAMSS  OF   CASB& 


PA.aE 
Hanson  v,  Roberdean    .        .      197,  200 

V.  Stevenson  .  5S7 

Harbridge  v.  Warwick  .  .     1136 

Hard's  case  .  .GO,  73,  670 

Harding  v.  Crethome    .  1385 

V,  Greening     .  .     1066 

Hardman  v.  Wilcock  .       112 

Hardwick  V.  Chandler  .        .         .     1258 
Hardy  v,  Bems  ....       613 

V.  Ryle'     ....       032 

Hare  v.  Groves     ....       521 

V.  Rickards  .  .422 

V.  Travis      ....       950 

V.  Waring    .  .     236,  324oc 

HareboUle  v.  Flacock   ...       705 
Harford  v.  Morris  .         21 

Hargrave  v.  Le  Breton.         .    1258,  1266 

V.  Shewin      .         .         .1218 

Hargreayes  v.  Parsons  .  .       848 

Harkness  v,  Bayley  896 

Harland «.  Bromley      .  .1388 

Harley  v.  Greenwood  .  .     3245 

V.  King    .  .        487,  535 

Harman  v.  Anderson    .  .     1292 

V.  Johnson  224,  1156 

V.  Kingston     .  988,  1030 

V.  Reeve .         .         841,  861,  868 

Harmer  «.  Killing  .142 

V.  Steele  ....       859 

Hamor  v.  Groves  .  864,  880 

Harper  o.  Carr     .         .  .       930 

V.  Charleswoith  1299 

Harrell  v.  Wink   ....         88 
EUirrington  v.  Deane     ...  4 

«.  Fry  .     1251 

V,  Hoggart .  .202 

V.  Price  .        .     1358 

Harris,  Exp 237 

V.  Ashley  .         .609 

V.  Benson         ,  .       890 

r.  Booker  .1889 

v.  BnUer.  .        .     1126 

V,  Carter ....     1244 

V,  Cockermouth  and  Work- 
ington Railway  Co.  .       452 

V.  Drewe.         .  .1142 

V.  Duncan  1408 

r.  GK>odwin       .  .       555 

V.  Huntback     .  .       843 

V,  James ....     8248 

c.  Lee      .  .352 

v.  Mantle         ...       564 

V,  Morris  .         .327 

V.  Osboum  .198 

V,  Saunders  70,  628 

V,  Thompson     .         .  1054 

V.  Wall    .         .  141,  361 

r.  Watson  44,  1244 

Harrison,  Exp 324« 

V.  Bamby     .         .  674 

V,  Beecles     .         .        .      802 

V,  Bevington.         .         .     1056 

V.  Blades      ...       577 

V.  Bash         .         .    1054,  1066 

V.  Cage         ...       848 


Harrison   v,  Conrianld 

V,  Davies 

V.  Dickson 

V.  Dixon 

r-  V.  BUis 

1;,  Elwin 

V.  Fane 

1?.  Great  Northern 

V,  Harrison 

V.  Hodgson 

V.  Jackson 

V.  King 

V.  Matthews 

V.  Parker 


—  V,  Richardson 
--  r.  Ricketts 

—  V,  Roscoe 

—  V.  Strattoir 

—  r.  Walker 

—  V.  Ward 
-—  r.  Wardlo 

-  V.  Williams 


Harrisson  v.  Tomer 
Harrod  v,  Harrod 
Hart  V.  Alexander 

V.  Bassett    . 

V.  Baxendale 

V,  Biggs 

V.  Bush 

V.  East  Union  Railway 

V,  Leaoh 

V.  Miles 

V.  Minors    . 

V,  Sattley    . 

— —  V,  Stevens   . 

V,  Windsor . 

Hartford  v.  Jones 
Hartfort  v,  Jones 
Hartley  v.  Buggin 

V.  Case    . 

V,  Cnmmings 

v.  Harman 

V.  Heming 

V,  Herring 

V,  Hitched 

V.  Moxham 

V.  Ponsonby 

V,  Rice     . 

V.  Wharton 

V.  Wilkinron 

Hartop,  Exp. 

V,  Hoare . 

V.  Juckes . 

Haiishomev.  Slodden 

V.  Watson 

Harvey  v.  Brydges 

V,  Crickett 

V.  French 

V,  Gibbons 

V.  Graham 

V.  Harvey 

V.  Pocock  . 

».  Ramsboitom 

Harwood  «.  Astley 
V,  Bartlett 


Rail 


Co. 


PAdB 
411 

608 
423 
1308 
975 
883 
139 
Co.  553 
883 
34 
1156 
1255,  1265 
570 


1300 

439 

247 

886 

1264 

272 

185 

1205 

1192 

184 

13 

1164 

1131 

448 

814 

867 

702 

685 

44 

790 

867 

361 

653,  1391 

1358 

1862 

950,  1018 

404 

59 

1115 

1259 

1263 

1362 

688,  1303 

1244 

62 

141 

428 

219 

1857 

193,  219,  220 

.   250 

487,  535 

1300,  1306,  1308 

.  1158 

.  1057 

50 

.   876 

.  1843 

688, 1325 

.   237 

1258, 1263 

245,  246,  247 


NAMES   OF   CASES. 


xlvii 


Harwcodr.  Goodriglit 
Hasleham  v.  Yoimg 
Hulett  V.  Burt    . 
Hasaard  v.  Cantrell 
HaaseUv.  Simpaoii 
Haatelow  v.  Jackson 
Hastie  r.  Coaturier 
Hastings  r.  WhiUey 

— V,  Wilson 

Haswell  v.  Hnnt  . 

V.  Thorogood 

Hatch  V.  Tiages  . 

V,  Trajes  . 

Hatchwell  v.  Gooke 
Hatfield  «.  Phillips 

V.  Thorp . 

Haiheway  v.  Newman 
Hatton  V.  JBnglish 

r.  Bossiter 

r.  Boyle  . 

Hanssonllier  v  Haitrinck 
Harelock  v.  Bockwood 
Haves  r.  Armstrong 

V.  Foster . 

V.  Watson 

Hawken  v.  Bonme 
Hawker  r.  Scale  . 
Hawkea  v.  CottreU 

t?.  Hawkey 

V.  Orton 

Hawkins  v.  Carbines 

V.  Day . 

».  Bckles 

V.  Edwards 

V.  Twinell 

r.  Whitten 

Hawthorne,  Exp. . 
Hay  tf.  Ayling      . 

r.  Fairhaim 

V.  Weakley  . 

Haycroft  v.  Creasy 
Haydon  v.  Williams 
Hayes  v.  Bickerstaff 

r.  Warren  . 

r.  Wood     . 

Hayling  v.  Mnllhall 
Hay  liar  v.  Sherwood 
Haylock  v.  Spark 
Haylor  v.  Hall     . 
Hayman  v,  Monlton 
Haynes  v.  Birks   . 
— ^—  V.  Foster . 
Haynsworth  r.  Pretty 
Hays  V.  Manning . 
Hayseldenv.  Staff 
Haythom  v,  Lawson 
Hayton  v.  Wolfe  . 
Hi^ward  v.  Creasy 
— —  V.  Yoang 
Haywood  v.  Bodgers 
Hazard  r.  Treadwell 
Hazeldine  v,  Grore 
Head  r.  Baldrey  . 

V,  James     • 

Heald  v.  Carey     • 


111 


PAGE 

892 
,  1167 
,  1847 
.   477 
239,  241,  247 
97 
951,  993 
584 
281,  637 
.   272 

•  324.1/ 
.   376 

115,  670 
.  458 
S1«J,  1294 
.  889 
.  1259 

813 

642 
.  1157 
.  481 
73,  976,  1014 
.   859 

873 

1294,  1328 

1153,  1156 

10 

193 
.  1264 

664 
.  1318 

780 
.  1212 

181 
.  1242 
.   324t 

262 

377 
.  1235 
.  1077 
.  643 
.  167 
.  513 
62 
.  1331 

411 
.  323 
.  1056 
23'.),  266 
.  1354 
.  404 
.  809 
.   618 

•  609 
.  132 
.  1056 

770 
67 
683 
.  1004 
.  1117 
.   924 
179,  667,  1326 
886 
,  1850 


Heald  v.  Kcnworthy 

Healey  v.  Johns   . 

Beam  r.  London  and  South  Western 

Bailway  • 
Heane  r.  Bogers  . 
Heanny  r.  Birch  • 
Heap  V.  Barton    . 
Heanl  v.  Baskerrille 

r.  Edey 

r.  Stamford 

V.  Wadham 

Hearne  v.  Edmnnds 
V.  StowcU 


Heath,  Exp. 

r.  Chilton 

— : —  V.  Hall    . 

V.  Hnbhard 

r.  Milward 

V.  Sansom 

V.  Yermeden     . 

Heathcote  r.  Crookshanks 
Hearen  r.  Devonport    . 
Heaward  v.  Hopkins     . 
Hedboig  V,  Pearson 
Hedger  v.  Steayenson    . 
Hedley  v.  Bainbridge    . 
Hefford  v.  Alger  . 
Hegan  v.  Johnson 
Heginbotham    r.     Eastern 

Packet  Company 
Heinekey  v.  Earl  . 
Holier  v.  Casebert 
Helkwell  V.  Eastwood  . 
Hellier  r.  Casbard 

r.  Franklin 

Hellyer  r.  Silcox  . 
Helps  V,  Winterbottom 
Helsby  v,  Mears  . 
Hekham  v.  Blackwood . 
Helyearv.  Hawke 
Heming  v.  Power 
Hemming  v.  Parry 

-V.  Trenery     . 

V.Wilton      . 

Hemmingsv.  Qasson 


1053,  105 


PAOS 

810 
1417 


449 

225 

224,  267 

1345 

617 

1413 

826 

647 

954 

7,  1264 

386 

789 

324a 

1356 

1308 

417,488 

628 

184 

116 

176 

989 

406 

3G4,  1166 

1*J06,  1221 

721,  1216 

Steam 

.     1180 

.     1232 

.       626 

.     1348 

498 

.       678 

.     1888 

76,  164 

.     1164 

lOGO,  1066 

.       652 

.     1059 

668 

131,  183 

186 

1064,  1068,  1063, 

1266 

154,  357 

71 


Hemp  V,  Qarland 

Henderson  v.  Anstralian  S.  N.  Co. 

V.  Eason 

V.  Hay 

V.  Henderson 


Hendy  v.  Stephenson 
Henkin  v.  Bennett 
Henkle  v.  Boyal  Exch. 
Henley  v,  Soper   . 
Henman  v.  Dickiziaon 
Henn  v.  Hanson  . 
Hennellv.  Lyon   . 
Henning  v,  Bnmet 
Henry  v.  Adey     '. 

V.  Earl       . 

Henson  v.  Coope  . 
Hentig  v.  Staniforth 
Henwood  v.  Oliver 
Herbert  v.  Champion 


617 
73,  669 
689 
324^,  324* 
Ass.  Co.     .       948 
669 
.       874 
.      662 
.       679 
1141,  1318 
.       671 
4 
880 
100,  1086 
172 
.       990 


xlviii 


NAMES    OF    CASES. 


Herbert  V.  Sayer  . 

V,  Tackal 

V,  Turner 

V.  Walters 

V.  Waters 

IIerlakenden*s  case 
Hern  v.  Nichols  . 
Hemaman  v.  Barber 

—  V.  Coiyton 

Heseltme  v,  Murray 

V.  Siggers 

Heselton  «.  Allnntt 
Hesketh  v.  Blancbard 

V,  Pawcett 

«.  Gray   . 

Heskett  v,  Gowing 
Heslop  V.  Baker   . 

V,  Chapman 

Hewes  v.  Mott 

Hewison  v.  Guthrie      .  ZZ4y 

Hewitt  V.  Bellott 

tJ.  Isham 

Hewlins  v.  Shippam 
Hey  V.  Moorhouse 
Heyhoe  r.  Burge  . 
Heylin  v.  Adamson 
Heylor  v.  Hall      . 
Heyrick  v,  Foster 
Heys  V.  Heseltine 
Heywood  v.  CoUinge 
Hibbert  v.  Courthorpe 
V.  Halliday 

V,  Martin 

V,  Pigou  . 

Hibblewhite  v.  M'Morine 
Hickenbotham  v.  Ghruvcs 
Hickey  v,  Hayter 
Hickinbotham  v.  Leach 
Ulckman  v,  Coz  . 

V.  Walker      . 

Hick's  case 

Hicks  V.  Beaufort)  Duke  of 
Higbed  d.  Marshall  v.  Breed 
Higden  v,  Williamson 
Higgin  V.  Burton 
Higgins  V.  Bretherton 

V.  Hopkins 

V,  M'Adam 

«.  Pitt     . 

V.  Sargent 

V.  Scott    . 

— V,  Senior 

V.  Thomas 

Higgs  V.  Scott 
Iligham  v.  Babett 

V,  Bidgway 


Highmore  o.  Harrington, 

V,  Molloy 

V,  Primrose 

Hilditch  V,  Eyles 
Hill  V.  Audus 

V.  Barclay    . 

V.  Bateman 

V.  Dobie 

r.  Famell     . 


PAOE 

323 
.       753 

.       870 

.     1222 

.       663 

.     1844 

.       815 

224,  324aa 

.       307 

22 

.       862 

.     1019 

.     1152 

.       171 

593 

.       338 

284,  285 

.     1074 

.    d24m 

1365,  1368 

.       188 

.     1803 

832,  1147 

.     1299 

.     1151 

3S0,  404,  440 

236,  266 

.       637 

.       416 

.     1076 

70 

951 

946,  973 

.     1009 

62 

.       287 

.       778 

.     1059 

.     1161 

161,  797 

e35,  1065 

406 

.       887 

.       278 

.     1330 

456 

.     1150 

.       251 

^5,  95 

422 

1*55,  739 

810,  879 

1359 

89 

1325 

753 

1269 

223 

113 

1082 

1249 

521 

923 

637 

301 


Lord  of 


PAGE 

Hill  V.  Featherstonhaugh  .       192 

V.Giles        ....       704 

>-v.  Gk>mme    .  .         .       781 

V.  Goodohild         .         .         .         37 

V,  Gray        ....       640 

V.  Halford    .         .  427,  480 

V.Humphreys  .189 

V.  Kempshall         .  .727 

V.  Lewis       .  375,  892 

«.  Patten      ....       957 

r.  Bex  .         .         .  1058,  1176 

V.  Saunders  ....       560 

V,  Smith  ,         72,  275,  821 

V.  Street    .  ...         89 

V.Sydney     ....       185 

V.  Walker    .         .         .         .1302 

r.  Wright     ....     1219 

Hilhiry  v.  Gay      .         .  .     1812 

Hilliard  v.  Hambridge  .  347 

. V.  Stapleton  .694 

Hills  V.  Harris      ....       266 

V.  Hills       ....     1833 

• V.  London  Ass.  Comp.  .         .       990 

Hilton  V.  Eckendey  .684 

V.  Fairclough     .  .       401 

V,  Geraud  ...       855 

Hilyard,  Exp 258 

Hinde  v.  Gray      .  508,  688 

v.  Lyon      ....       621 

V,  Whitehouse    .      S65,  872,  1385 

Hindle  V.  Blades  ....  1207 
Hindley  v,  Westmeath,  Marquis  of  329,  608 
Hindson  o.  Kersey  ...  888 
Hine  v.  AUely  .         .       380,  400 

Hinton  v.  Acraman  .         .   324m 

V.  Dibbin  ....       449 

Hirst  o.  Hannah  .         .         .810 

V.  Horn        ...         .        C31,  718 

V.  Smith      ....       771 

Hiscox  V,  Ghreenwood  .  .  .1118 
Hitchcock  f>,  Coker       ...       682 

V.  Tyson        ...       188 

Hitchen  v.  Tealc  .         .     1328 

Hitchins  v.  Basset  ...  892 
Hitchman  v.  Walton  .    1345,  1848 

Hoadleyv.  M'Laine  861,869 

Hoare  v,  Allen     ....         23 

V.  Cazenore         .  382,415 

V,  Coryton  .  .269 

V.Graham  .  439,948 

V.  Parker  ....     1362 

V.  SiWerlock       .         .1068,1267 

Hobart  v.  Wilkins  .  .  .1057 
Hobbs  V.  Bransoomb  936 

V.  Hannam         .         .     972,  1026 

V.  Knight  ...       904 

Hobson  V.  Cowley  .  .1114 

V.  Todd    ....       478 

Hoby  V.  Built       ....       194 

V.  Koebuck  .        .        831,  850,  867 

Hocken  t;.  Browne         .  663 

Hocking  V.  Acraman  806 

«.  Matthews    .  .     1077 

Hockster  v.  Be  la  Tour  .  178 

Hodges  V.  Croydon  <7ana]  Company       657 


NAMES   OP   CASES. 


xlix 


PAQE 

Hodges  V,  Hodgea  827,  884 

V,  Marks  .     1226 

V.  Windham      ...  0 

Hodgkinson  v,  Fletcher  .      .  831,  781 

V,  Mayer   .        .        ,182 

V,  Wyatt    .        .       698,  849 

Hodgson  V.  Anderson    .        107,  150,  848 

V.  Blackiston  .        .        .976 

V,  East  India  Company    614,  661 

V,  Pnllarton    .         .         .468 

V,  Gamhle       .         .        .      190 

V.  Qloyer  .     961,  1028 

V.  Loy    .        .        .   1278,  1281 

V.  Kicfaardson .        .     949,  1001 

V.Scarlett      .  .     1266 

V,  Temple       ...        68 

Hodnett  v.  Formaa  .  678 

Hodsen  v.  Harridge      .        .  .669 

Hodsoll  V.  Stallebnss    .        .        .     1126 
Hodson  V.  Obsenrer  life  Assurance 
Society 

9.  Sharps 

V.  Terrill 


Hoe^si 

Hoffman  v.  Marshall 

V.  Pitt   . 

Hog  V.  Qooldney 
Hogg  0.  Bridges  . 
—  V,  Homer 

V.  Waid 

Haggard  v.  Mackenzie  . 
Hoil  V,  Clerk 
Holcroft  9.  Higgins 
Holden  v.  lirerpool  Qas  Go. 

V,  Baphael 

Holder  V.  Coates 

V,  Taylor 

Holdemess  v,  Collinson 

V,  Bankin   . 

i V.  Shaokels 

Holdfast  d.  Anstey  v.  Dowsbg 

V.  Clapham 

Holding,  Exp. 
Holdsworth  v.  Hunter 

V.  Wise 

Hole  V.  Barlow     . 

V.  Escott      . 

Holford  V.  Bailey 

V.  Hankinsop 

V.  Hatch  . 

V,  Pritchard 

Holgate  V,  Slight  . 
Holiday  v.  Morgan 
Holland  v.  Bird  . 
•  V.  Gore    . 

. V,  Phillips 

Holliday  «.  CamseU 
Hollier  v.  Eyre     . 
Hollingshead  v.  Walton 
HoUingsworth  v.  Brodriok 
V,  CoUinson 
V,  Palmer 
HoUis  V,  Claridge 

y.  Freer 
V.  Palmer  . 

VOL.  I. 


1089 

668 

97 

984 

966,  967 

247 

990 

824r 

1016 

987 

291 

892 

1067 

1182 

607 

1297 

499 

466,  1866 

298 

1168 

888 

699 

268 

870,  888 

976 

1180 

816 

824 

482 

618,  688 

1882 

810 

649 

688 

1408 

8249 

1866 

410 

466 

996 

996 

1248 

1864 

1210 

169 


Holloway,  "ELe 
Holman  v,  Johnson 
Holmes  t^.  Bagge  . 

V.  Bnry    . 

■  V,  Catesby 

V.  GK)ring 

r.  Hedges 

V.  Higgins 

V,  Hoskins 

■  V,  Eeirison 

».  Mackrell 

V,  Preston 

V.  SayiU  . 

V.  Sizsmiih 

V.  Tntton 

V.  Twist  . 

•  V,  WiUon 


Holms  V.  Brocket 

v.  Seller.    , 

Holroyd  v,  Gwynne 

V.  Whitehead 

Hoist  V.  Pownal   . 
Holt  V.  Brien 

V,  Kershaw 

V.  Sambach 

V.  Scholefield 

Homer  v.  Batty    . 
Hool  V.  Bell 
Hooper  v.  Lane    . 

V.  Bamsbottom 

V,  Snmmerset 

V.  Till      . 

V,  Tmacott 

Hopcraft  v.  Keys . 
Hope^  Ezp. 
— —  V.  Meek 
Hopes  V.  Alder 
Hopkins  v.  Crowe 

V,  Grazebrook 

•    '   V,  Logan 
—   V.  Prescott 
— —  V,  Tanqneray 
Hopkinson  v.  Smith 
Hopley  V.  Dnfresne 
Hopper  V,  ReeTO 
Hopton,  Exp.       . 
Hopwood  V.  Thorn 
Horford  v.  Wilson 
Horn  V.  Baker 

V.  Chandler 

V.  Cutlers*  Company 

V.  Hughes    . 

V,  Noel 

V,  Thornborongh 

Horaaman  9.  Bowker 
Homblower  v.  Proud 
Hombaekle  v.  Hombory 
Hornby  v.  Lacy    . 
Homcastle  v.  Snart 
Home  9.  Adderley 

V.  Widlake 

Horner  V.  Battyn 

V,  Grares 

V.  Moor    , 

Homeyer  v,  Lnshington 


PAOB 

232 
62 
38 
1399 
1069 
1321 
39 
1168 
868,  866 
164,  899 
869 
.  1260 
70 
61 
.  817 
.  119 
TJ88,  1148 
597 
.  1818 
232,  233 
.  238 
.  1279 
.  329 
811 
.  1216 
1265,  1268 
921 
626,  67J 
.  1897 
.  1368 
.  775 
.  168 
.  1269 
696,  1218 
318,  824y 
262,  266,  307 
58,  887 
925,  989 
.  201 
62 
60,  689 
668 
.  182 
.  388 
.  1302 
282 
1066,  1262 
406 
287,  288,  293 
659 
.  1172 
.  170 
20 
103,  926 
804 
287,  1351 
.  38^ 
805,  807 
.  96? 
.  618 
.  1821 
.  1226 
.  684 
.  680 
949,  108a 
f 


NAMES   OF   CASES. 


Honiidge  v.  Wilsoii 
Hornsby'v.  Miller 
Horrard  v.  Shepherd 
Honefall  v.  Mather 
Horsey's  caae 
Horsfall  v.  Hiuadley 

r.  Key     . 

Horsford  v,  Webster 
Horsham's  case 
Horton  v.  Byles    . 

V.  R&ey    . 

Henrood  v,  Hefier 

V.  SmilJi 

Hosier  v.  Lord  Amndell 
Hoskins  v.  Robins 
Hotham  «.  East  India  Co. 
Houghton  v.  Eoenig 

V.  Matthews  . 

Hoolden  v.  Smith 
Houlditch  V,  Milne 
Honliston  v.  Smyth 
Honnsfield  v,  Drnry 
Houriet  v.  Morris 
Honse  v.  SilFerlock 

«.  White     . 

Hons^o  r.  Covne 
Houston  V.  Eobertsoo 
Hoyill  e.  Browning 
How  V,  Gough 

V.  Hall 

V.  Norton     . 

V.  Prinn 

Howard  v.  Bnrtonwood 

«.  Castie  . 

V.  Crowther 

V,  Hodges 

V.  Oakes  . 

■  v»  Poole  . 

■  V,  Ramsbotton. 

■  V,  Shaw  . 

V.  Wood  . 

Howarth  v.  Tollemache 
Howden  «.  Haigh 
Howe  V,  Palmer   . 
Howell,  Exp. 

V,  Batt    . 

V,  Jackson 

-■  t>.  King    . 

— ^ —  V.  Maine  . 

V.  Richards 

► V,  Tonng 

Howlet  V.  Striek^d 
Hewlett  V.  HasweH 
Howse  V,  Webster 
HowBon  V,  Hancock 
Howton  V.  Frearson 
Hoye  V.  Buck 

V.  Bush 

Hubbard  r.  Glover 

V.  Jackson 

Huber  v.  Steiner  . 
Hubert  c.  G^roves  . 

V.  Treheme 

Hucker  v.  Gordon 
Hucks  V.  Thornton 


PAGE 

.       631 
289,  292 
458 
49 
S24d 
108 
862 
668 
1176 
S45 
86,  95 
886 
1829 
785 
465,  470 
543,  547,  558 
.      745 
809,  815 
29,  926 
839,  845 
834,  336 
1079 
574 
1025 
Z2io 
401 
167,  824a; 
301 
536 
1373 
1380 
1258 
8,  11 
198 
274,  1125 
68 
361 
Z2id 
8242 
1888 
84 
1360 
65 

205,  863,  865 
266 
107 
938 
1818 
848 
512,  561 
154,  196 
167,  563,  603 
.  139 
.  625 
97 
.  1321 
.  920 
.  936 
.  1003 
379,  958 
.  160 
.  1132 
.  870 
.  1203 
.     1022 


Hudson  V,  Baxendale 

V,  Granger 

V,  Harrison 

V.  Hudson 

•  V.  Nicholson 

Hudspeth  V.  Tamold 
Huffell  V.  Armistead 
Huggins  V.  Bainbridge 

V.  Coates 

V,  Durham 

V,  Wiseman 

Hughes  V.  Bnokland 
— ^  V,  Burgess 

■  V.  Bury  . 
V.  Chitty  . 

-  V.  Done    . 

V,  Gilman 

'  V,  Humphreys 

■  V.  Parker 
'  9,  Bbbins 

V,  Thorpe 

V.  Wynne 

Huguenin  o.  Bayley 
Hull  V,  Cooper 

V.  PickersgiU 

HuUev.  Heightman 
Hullman  v,  Whitmore 
Hulls  V.  Lea 
HuJme  V,  Mugglestone 
Humble  v.  Hunter 

«.  MitcheU  • 

Hume  V.  Peploe  . 
Humfrey  v.  Dale  . 
Humphrey  v.  Lucas 

■ V.  Wodehouse 

Humphreys  v.  Boyee 

V.  Gery 

V,  Harr^ 

V.  Humphreys 

V.  Knight 

V,  Misdale 

Humphries  v,  Taylor 
Hunt,  Ezp. 

V,  Bate 

V,  Bishop    . 

-  V,  Braines   . 

V.  Cope 

V.  De  Blaquiere 

V.  Hecht      . 

V.  Massey    . 

V,  Royal  Exch.  Ass. 


V,  Silk 

V.  Swain     . 

-- —  V.  Ward      . 
Hunter  v,  Beal     . 

V,  Britts  . 

V.  Caldwell 

— V,  Emmanuel 

V,  Pry      . 

1>.  I^athley 

V.  M'Gown 

V.  Nockolds 

V,  Potts    . 


—  V,  Rice 


PAV 

442 

813 

97^ 

768,  1841 

683. 

1412 

711 

588 

154 

849 

141 

80 

5 

1400 

89 

58 

237 

557 

117 

1141- 

114 

674. 

1042 

1008 

1805 

104 

999 

183 

324tt 

811,  879 

855,  862 

176 

879 

807 

40 

354 

657 

181 

767 

324« 

1228 

895 

255 

51 

124 

1211,  1215 

656,  626,  1217 

.       332 

868,  867 

.       269 

976,  980, 

984 

.       105 

48 

1278,  1289 

.     1277 

.      762 

.      195 

.     1400 

.       652 

959,  1020 

452 

557,  680 

817,  324j),  966 

.     1381 


Co. 


NAMK8   OF   CASES. 


PAGl 

Stuitiiig  r.  Sheldrake    ...       538 

.  JEiuiUej  V.  Bulwer  .192 

V.  Simaon        .         .  .     1076 

Hnid  V,  Fletcher .      '  .   '     .  51d 

Hoileytf.  Baker  .                 .  .       108 

Harry  v.  J^angles          .  .     1291 

V.  Boyal  Sxch.  Ass.  Co.  967,  9S8 

Harst  V.  Ghreniiap         .  820,  1349 

— ^  V.  Jenninga          ,  .       809 

♦.  Orbele    ....       104 

V.  Wfttkii   ....       416 

Hurt's  Case  ....     1056 

Hoscombe  v.  Standing  .  582 

Honey  9.  Christie  .1367 

V.  OriDs   ....       881 

Hutchins  v.  Chambers  .  672,  689 

Hntehinson  v.  Bell  .646 

V,  Bowker  .        .       155,  179 

— — V,  Gasooigne  2*24 

-* V.  Greenwood      .        .       759 

'. «.  Heyworth  .      107 

«, 


Newcastle,  Tork  and 

Berwick  Bailway 
Pnller     . 


1116 
V,  FnUer     .         .        .705 

: V,  Standly  ...       852 

V.  Stniges  .  168,  603 

V,  Sydney   ...        81 

Huth,ezp. 273 

Huttman  V.  Boolnois  1113 

Hutton  V.  Bragg  .  .    1363,  1368 

V.Cooper  ...       304 

V,  Crnttwell      ...       247 

V.  Eyre     ....      601 

V.  Osborne  445 

V.Warren         ...       709 

Hybart  v.  Parker  .     1163 

Hyde  v,  Johnson  ....      141 

V.  Moakes  ....     1384 

V.  Scissor    ....      845 

V.  Trent  and  Mersey  Naviga- 
tion   .        .        .       441,  443 

V.  WilUs      ....       552 

r.  Windsor,  Dean  of  .       526 

Hyleing  v.  Hastings       ...         54 
Hylliard,  Kxp.      ... 


Ibbs  V.  Eichardson 

Idle  V.  Boyal  Exch.  Ass.  Comp. 

Iggnlden  v.  lilay   . 

llchester,  Earl  o^  Exp. 

niidge  V.  Goodwin 

Impe  V.  Pitt 

Imperial  Gas  Co.  v.  London  Gas 

Ineledon  v.  Berry 

V,  Crips  . 

Ingle  V.  Wordsworth 
Ingledew  v.  Cripps 

V.  Douglas 

Inglis  V,  Grant 

V.  Haigh 

V.  Vanx 

Ingram  v.  Lea 
Inman  v.  Stamp   . 
Ireland  v.  Bnrcham 
V.Johnson 


Co. 


1385 
978 
490 
893 

1132 
773 
399 

1073 
542 

1224 
570 
145 
227 
160 

1016 
205 
830,  849 
516,  617 
.  .  683 


Ireland  9.  Thompson 
Ireson  v,  Pearman 
Irons  o.  Smallpieoe 
Irving  V.  Gray 

V.  Manning         943, 

V,  Motly     . 

V.  Biehardson 

V.  Yeifch    . 

V.  Wilson  . 

Irwin  V.  Dearman 
— r-  V.  Beddish  . 
Isaac  V.  Belcher    < 

V,  Impey 

Isherwood  e.  Oldknow 

c.  Whitmore 

Israel  v.  Benjamin 
Ivatt  V.  Mann 
Ivens  o.  Bntler     . 
Ivimey  v.  Marks  . 
Ixon  e.  Ch>rton 

TAnson  v.  Stnart 
Jackson  v,  Adams 

V,  AUaway 

V.  Attrill 

V.  BeU     . 

V.  Cobbin 

V.  Cummins 

V,  Davison 

V,  Dncfaaire 

V.  Gisliog 

I'.  Hanson 

o.  Hudson 

V,  Hurlock 

c.  Irwin  • 

V.  Jacob  . 

V.  Lowe  . 

V.  Magee 

-  V.  Nichol 

V.  Bogers 

V.  Warwick 

Jacob  V.  Allen 

V.  King 

©.  Kirk       . 

Jacobs  V,  Latour  . 
Jacomb  v.  Harwood 
Jtiffny  V.  Fairbain 
Jaggers  v.  Binnings 
James  v.  Biddington 

V.  Boston 

V,  Brook 

V.  Cochrane 

V.  Cotton    . 

V.  David 

V.  Emery    . 

V.  Griffin    . 

V,  Harris    . 

r.  Holditch 

V,  Phelps   . 

r.  Plant     . 

V.  Swift   •  . 

V.  Thomas 

Jameson  v.  Earner 

V,  Swinton 

Jaques  v.  Golightly 


PlGl 
147,  1354 
.  194 
1800,  1333 
324U- 
945,  976,  987 
.  1330 
.  1235 
.  158 
102,  110 
.  1125 
.  1408 
.  1360 
.  925 
.  529 
126,  174 
.  372 
.  1325 
.  354 
.  189 
.  1386 

.  1050 

.  1258 

.   125 

58 

.  1218 

.  44,  49 

.  1370 

54 

66 

.   637 

.  1205 

.   415 

897 

270,  292 

.   126 

.   869 

.  324p 

.  1286 

.   441 

438 

769 

683 

.   869 

1863,  1365 

.   768 

142 

.  1248 

24 

.  1056 

.  1262 

.   501 

78 

.  1310 

.   502 

1276,  1284 

.   810 

403 

1074,  1080 

.  1818 

929 

.   613 

.   287 

386,  402 

90 


lii 


NAMES   OF   CASES.. 


Jaqaes  v.  Withy  • 
Jardine  v,  Payne 
Jannan  v.  WooUoton 
Jarrattv.  Ward    . 
Jarrettv.  Leonard 
Jarria  v.  Dean 

V,  Taylenr 

r.  Wilkina 

Jeakes  r.  White  . 
Jee  V.  Thurlow  . 
Jeffery  v.  Bastard 

t\  Legendra 

Jeffeiys  r.  Gurr   • 
Jeffrey  v.  Walton    - 
Jeffreys  r.  Evans 
Jeffries  1'.  Great  Western 

Jellis  V.  Mountford 
Jenk's  Case 
Jenkins  v.  Haycock 

t'.  Power 

Jenkyns  v.  Broini 

V,  Reynolds 

V.  Usbome 

Jenner  v,  Clegg    • 

V.  Tolland 

Jenney  v,  Herle  . 
Jennings  v.  Bronghton 

V.  Brown 

V,  Griffith 

V,  Barley 

V.  Newman 

V.  Throgmorton 

Jenys  v.  Fawler   . 
Jesse  r.  Roy 
Jessore  v.  Collins 
Jewell  V.  Harding 
Jewsbury  v.  Newbold 
Jobv.  Bannister  . 

V,  Lamb 

v.  Langton     . 

Jobson  V.  Forster 
Jodderell  v,  Oowell 
Joel  v.  Dicker 

V.  Morison     . 

John  r.  Jenkins    . 
Johnes  v.  Lawrence 
Johns  V.  Gittings 

V.  Simons  . 

Johnson,  Exp. 

V,  Aylmer 

; V.  Baynes 

V.  Broderick 

V.  OoUings 

r.  Dodgson 

V,  Fanlkner 

V,  Fesenmeyer 

V,  Goslett 

;-  V.  Hill    . 

'-•  V,  Hudson 

V.  Johnson 

V.  Jones 

V.  Kennion 

V,  Lancaster 

V.  Lawson 


Rail. 


PAGH 

90,  622 
870 
298 

1017 

270 

1816 

279 

428,  859 

204,  849 

832,  508 

1207 

1008 

78 

876 

184 

Co.       820, 

1887,  1361 

.      265 

.       617 

.     1023 

.     1086 

.     1288 

858 

816, 1276, 1298 
.   666 
.   672 
.   867 
647 
56 
.  1250 
47 
.   798 
68,  1893 
.   418 
77,  1248 
12 
.  1125 
.   829 
.   521 
.  1382 
83 
.   802 
.   497 
.   810 
.  1120 
679,  1220 
.   593 
.  1059 
.  1251 
.   219 
.  1262 
.  1215 
.  1242 
.   880 
183,  868,  870 
.   668 
248,  250 
.  1402 
1862,  1376 
63 

91,  884 
.  1220 
.  409 
.   171 

752 


Johnson  v.  Leigh 
Lucas 


V.  Machielsne 

V.  Marlborongh,  Duke  of 

V.  May   . 

V,  Midland  Railway 

V.  Nichols 

V.  Sheddon 

V.  Smiley 

V.  Stanton 

V.  Sumner 

V.  Warner 

V,  Warwick 

V.  Whitchoott 

V,  Woolyer 


Johnston  v,  Satton 

V.  Usborne 

Johnstone  v,  Hudlestone 


V.  Sutton 

JoU  V.  Lord  Curxon 
JoUey  V,  Taylor   . 
Jones  V.  Arthur  . 

V.  Ashbumham 

V.  Barkley  . 

V,  Barnes    . 

V.  Bonner  • 

V,  Bowden  • 

V.  Bright    . 

-  r.  Brinley   . 
V.  Broadhurst 

V.  Cannock 

V.  Carter    . 

V.  Chapman 

V,  Clay 

V.  Cliff 

V,  Cooper    . 

V,  Cowley   . 

V.  Doyle 

r.  Dwyer     . 

V.  Edney     . 

V.  Flint 

V,  Fort 

V.  Gibbons  . 

V.  Gooday  . 

V.  Green 

V.  Gurdon  . 

V.  Qwynn    . 

V,  Hart 


V.  Lake       , 

t'.  Lander    . 

V.  Littledale 

V.  Littler  . 
-  V.  Marsh 

V,  Morgan  . 

V.  Morris    . 

V.  Nicholson 

V,  Powell 

V.  Price 

V.  Pritchard 

V.  Provincial  Insurance 

V,  Radford  . 

V.  Reynolds 
*v.  Robins  . 


PAGB 

1314 
845 

1248 

374 

1880 

441 

859 

988 

279 

1408 

331 

935 

702 

46 

1209 

1000 

808 

638,  667,  717, 

835 

1073 

128 

1373 

174 

47 

26,  543 

1408 

599 

654 

654 

107 

138 

549 

106,  521,  718 

85, 1808 

27 

.  1871 

.   839 

.   658 

.   662 

.   285 

198 

.   851 

.  1376 

285,  287,  288 

.  1325 

.   178 

923,  926 

.  1071 

1377 


V.  Jones  188,  579,  802,  1282,  1287 
.888 
.  608 
.  811 
1248,  1262 
.   714 


Co. 


888 

1219 

973 

1129 

480 

1069 

1041 

397 

706 

467 


NAMES   OF    CASKS. 


liii 


PAQB 

PAGB 

Jones  V.  BobiBBon 

60 

Eelsal],  Exp 

.       286 

V.  Byde      . 

.       105 

Eemble  v.  Farren 

.       178 

V,  Kyder     . 

V.  Salter     . 

.       168 
.       733 

V    UTilln 

.  125 
.       197 

Kemeys  t*.  Proctor 

t'.  Simpson  . 

324/,  928 

Kemp  V.  Cory 

.     1216 

r.  Smith      . 

128,  324^ 

V.  Derrett  . 

.       708 

V,  Stoidy    . 

.       607 

81 

V,  Tanner    . 

V.  Tarleton 

.       790 
.     1369 

V    Pnftrr 

.  8246 
.       101 

Eempsore  v.  Sannders  . 

V.  Tyler      . 

.     1868 

Kempster  v.  Nelson 

.     1209 

r.  Vanghan 

.       980 

Eendillon  v.  Maltby      . 

.     1260 

V.  Wait©     . 

43,  118 

Kendrick  v,  Lomax 

.       409 

V.  Williams         89,  828, 

860,  1148 

Kenebel  v.  Scrafbon 

.       897 

V.  Winkworth      . 

.     1868 

Keniston  v.  Goodhall    . 

.       836 

r.  Winwood 

.       815 

Kennaway  v.  Treleayan 

.       859 

V.  Wylie      . 

27 

Kennett  v,  Milbank      . 

.       158 

V.  Yatea     . 

.     1169 

Kenney  v.  May     . 

.       683 

Jordan  v.  Twellfl  . 

.       666 

Eenrick  v.  Homer 

10 

Jorden  v.  Money  . 

.     '849 

.     1142 

Jordin  r.  Cramp  . 

.       907 

Kensington  v.  Inglis    260,  966, 

960,  1029 

Jory  V.  Orchard   . 

.       930 

Kentv.  Huskinson 

868 

Joseph  V*  Orme    . 

.     824^ 

V.  Shuckard 

.     1868 

Josselyn  v.  Lacier 

.       868 

Kenworthy  v.  Schofidd  197,  86^ 

I,  869,  871 

Joule  V.  Jackson 

.       670 

Kepp  V.  Wiggett  . 

.       676 

Jonrdain  v.  Wilson 

.       681 

Kerhy  v,  Harding 

671,  683 

Jonmn  v,  Boordiea 

.       952 

Keirison  v.  Dorrien 

.     1864 

Joy  V.  Campbell  . 

.       284 

Kerry,  Earl  of,  v,  Thorley     . 

.     1067 

Jndd  V.  Evans 

.       674 

Kershaw  v.  Bailey 

.     1066 

Jndine  v.  Da  Cossens    . 

.       234 

Kerswell  v.  Bishop 

.     1285 

Jndson  v.  Etherbridge  . 

.     1870 

Kettle  Vr  Bromsall 

.       660 

.      882 

Kewley  v.  Byan    . 

950,  1019 

Jnzoro  fk  Thombill 

.       119 

Key  V.  Cotesworth        .        .    ] 

1288,  1341 

V.  Flint 

.     824;c 

Eaines  v,  Knightley     . 

948 

17.  HiU 

.       612 

Earrer  v.  James  . 

.       161 

V.  Shaw                  ... 

.       287 

Kay  V.  Brookman 

.      678 

Keys,  Exp.  .... 

.       214 

V.  De  Pienne,  Duchess  of 

.       341 

Keyse  ».  Powell    . 

731 

V,  QroTor 

.       981 

Keyser  v,  Scott    . 

.     1014 

Eaye  v.  Bolton    . 

.       608 

Keyworth  v.  Hill 

.     1858 

r.  Denew     . 

182 

Kidd  V.  Walker    .         .         . 

.       424 

V.  Dutton    . 

.  44,  62 

Kiddell  v,  Barnard 

.      650 

Eeable  v.  Payne  . 

61 

Kidgill  V.  Moor    . 

.     1142 

Eeane  r«  Boycott 

.      188 

Kidson  v.  Turner 

.       824 

Eearsey  r.  Carstairs 

818,  620 

Kilby  V,  Wibjon    . 

.     1165 

Eeandake  v.  Morgan    • 

186 

Kildare,  Lord  v,  Fishei* 

.       706 

Eeaisley  v.  Cule  . 

.       412 

Kilner,  Exp. 

231,  244 

Eeate  r.  Temple'!. 

.       841 

V.  Bailey 

.      672 

Eeates  r.  Cadogan,  Earl  of    . 

.       640 

Kihiits  V.  Surrey 

.       866 

tt    WhirMrm 

484 
721,  760 

Kilvington  v.  Steyenson 
Kine  v,  Beaumont 

.  168 
.       422 

Ee«^  v.  HaU      .        .        . 

Eeene  r.  Deardon 

.      760 

V.  Eyerahed 

.       925 

V  Doc 

698,  770 
424 

V  SeweU      • 

1256 

f.  Eeene  . 

King,  Exp. 

.       214 

Eeighley  v.  Goodman    . 

188 

V.  Biddle      . 

.     1197 

Eeighiley  v.  Watson     . 

602 

V.  Boston     . 

.       651 

Eeirv.  Leeman    .  •      . 

61 

V.  Bulcock 

.     1195 

Eeirison  v.  Cole  . 

609 

V.  Fraser     . 

.       680 

Kelby  v.  Yemon  . 

84 

V,  Gillett     . 

152 

Eellv.  Nainby     . 

.     1162 

V.  Gloyer     . 

.       961 

Eelhier  v.  he  Mesurier 

.       968 

.     1050 

Eellow  V.  Bowden 

.       617 

V.  Hoar© 

.       166 

Eelly  r.  <nubbe    . 

624 

V,  Jones 

624,  787 

V,  Partington       .        .   ' 

1260,  1267 

V.  Lake 

.     1050 

.        87 

V.  Leith .      .        .262 

,  816,  817 

v.Webster  . 

.      863 

V.Meredith 

.       456 

liv 


NAMES   OF   CASES. 


King  V,  Milflon 

V.  Phippard 

,Re     .        . 

V.  Symonds 

V.  Taylor     . 

V,  Thorn 

V.  WUflon      . 

Eingdon  v.  Nottle 
Kingidalev.  Iftann 
Eiogsford  v.  Marshall 

».  Merry 

Kiogston  V,  Enibbs 

V,  Long 

V.  Preston 

Einlock  v.  Craig 
■  V.  Neville 

Einnersley  v.  Mussen 
Einnitz  V.  Sorry  . 
Eirbridgev.  Dyke 
Eirby  v.  SadgroTO 

V.  Smi^ 

Eirk  V.  Blurton 
Eirkham  v,  Hargreaires 

V,  Marter 

V.  ShawcroBs 

Eirley  v,  Lee 
Eirtland  «.  Ponnsett 
Eirton  v.  Braiihwaite 
Eirwan  v.  Eirwan 
Eist  r.  Atkinson 
Eiiehen  v,  Bartoch 

—  V.  Buckley 

Eitchener  v.  Power 
Eitchin  v.  Campbell 
Eitson  V.  Fagg 
Enapman  v.  Pryer 
Enatchbnll  v.  Feamhead 
Enibbs  v.  Hall    . 
Enight  V.  Benett 

V.  Bonghton 

-~— ^  V,  Bonme 

V.  Cambridge 

V,  Clements 

'  V.  Crockford 

V,  Bgerton 

«,  Faith 

V.  Gibbs 

V.  Grayesend  Water 

V.  Pocock 

V.  Qnarles 

V,  Tnrquand 

•  V,  Woore 


Enill  V.  Williams 
Enobel  v.  Poller 
Enowles  v.  Horsfall 

V,  Michel 

V.  Richardson 

Eooystra  v.  Looas 
Eoster  v,  Eason    . 

V.  Innes  . 

I             V,  Beed    . 
Eretchman  v.  Beyer 
Emger  w.  Wilcox 
Eynaston  v.  Crooch 
V.  Payis 


Co. 


PAQB 

1850 

S5 

225 

223 

115 

397 

46,  844 

525,  787 

.      759 

.       953 

1292,  1380 

.     1004 

.       431 

.      553 

.       812 

.     1140 

.       614 

.       875 

.       607 

.      477 

.     1003 

364,  1156 

.       460 

.       839 

61,  1366 

.       120 

.     1388 

178 

1160,  1164 

86 

.       328 

.       529 

.   824CC 

.      316 

.       609 

.     1412 

.       781 

88 

66*5,  1215 

.      627 

663,  1379 

.       971 

.      374 

.      869 

688 

.      976 

.     1260 

501 

.     1897 

787 

322 

.     1325 

371 

.     1067 

.       295 

.       118 

.     1180 

.     1818 

824a;^  805 

.       965 

.       965 

.     324^ 

.       812 

.     324y 

.       270 


Eynaston  v,  Shrewsbury,  Mayor  of     1108 


Laeaossade  v.  White 
Lacey  v,  Forrester 
Lacblan  v.  Reynolds 
Lackington  v.  Atberton 
V,  Combes 


97 

417 

.       204 

1288,  1292 

324x 


V,  EUiott    808,  804,  806,  807 

Laoon  v.  Hooper  .       707 

Lacy  V.  Eynaston  .601 

Ladd  V.  Lynn       .  .836 

V.  Thomas  .     682,  1219 

Lade  V,  Holford  ...       694 

V.  Shepherd  .         .    1298,1815 

Lafone  v.  Smith  .     1061 

Laidler  v.  Borlinson      .  1834 

Laird  v.  Pirn  125,  547 

Lake  v.  BaUer      ....     1410 

'V,  Eing        ....     1053 

V.  Baw        ....      795 

V.  Smith      ....      681 

Lamb  v.  Bonoe    ....        56 

V.  Leach      ....     1407 

Lambe  v,  Micklethwaite  .       146 

Lambert  v.  Hepworth  .     1212 

V.  Cakes       ...       892 

Lambom  v.  Croden  77,  1118 

Laming  v,  Cooke  .        .       879 

Lament  v.  Soothall       .  679,689 

Lampleigh  v.  Brathwait  51 

Lampon  v,  Corke  ...         90 

Lamprell  v.  Billericay  Union  .      147 

Lanauze  v.  Palmer        .  .      422 

Lancashire  v.  EilUngworth  .      548 

Lancaster  Canal  Company,  Exp.     .       288 

r.  Eye  .        .     1844 

lAnoefield  v,  Allen  .789 

Landman  V.  Entwistle  1150 

Lane,  Exp.  ....      848 

-— —  V.  Bennett  .168 

V.  Borghart  .     B2il,  824o,  848 

V.  Chapman  .  877 

V.  Cotton     ....      590 

V,  Degberg  ...        84 

V.  Drinkwater      .  503 

V,  Goodwin  ...         14 

V.  Mollins  ....       418 

V.  Tewson   ....       662 

Langv.  Anderdon  .     1007 

r.  NeyUl      ....      859 

Langdale  r.  Mason        .  .     1045 

v.  Trimner  .       400 

Langden  v,  Stokes         .         .         .       152 
Langford  v.  Pitt  ....       202 

V.  Tiler,  Administratrix  of  1835 

V,  Woods  ...  81 
.  889 
.  1016,  1087 
.  944 
949 
.  642 
.  415 
•  1285 
.  59,  63 
.     1865 


Langham  v.  Bewett 
Langhom  v.  Allnott 

—  V,  Cologan 

— —  V,  Hardy 
Langridge  v.  Leyy 
Langston  v.  Comey 
Langton  v.  Horton 

V,  Haghes 

Lanyon  v.  Blanchard 


NAM£8   OF    CASES. 


larchin  v.  Willan 
LarkiiiB  «.  Larkins 
lArocke  v.  Oswin 
larpent  v.  Bibby 
Lasaenoe  v.  Tiemey 
Laat  o.  Dinn 
Laiham  v.  Spedding 
Latimer  r.  Batson 
Laughter  V.  Pointer 
Laughwell  v.  Palmer 
Idiimock  V.  BrowD 
LftQionr  v,  Teesdale 
LaTabre  v,  Wilson 
Lavender,  Bzp.    . 
Layeroni  «.  Drury 
LaTie  v,  PhiUips 
Iaw  v.  Hodaon 
•^—  V,  Hollisgsworth 
—1^.  Law 
Lawlerv.  Eenhaw 
lAwrenoe,  Bzp.    . 

■  V,  Aberdein 

*.  Ghreat  Northern  ] 

V,  Hedger 

V.  Potts    . 

— —  V.  Sydebotham 

V,  Walker 

lAwiy  «.  Ackenhead 
Laws  V.  Bands 
lAwaon  «•  Langley 

V.  Story    . 

Lawton  v,  Lawton 

■  V,  Salmon 
Layog  V.  Payne 
Li^ythoarp  v.  Briant 
— V.  Bryant 

'Layton  v.  Harry  . 
Lasams  v.  Cowie  . 

V.  Waiibman 

Le  Bret  v,  Papillon 

Le  Canx  v.  Bden  . 

Le  Cheminant  v.  Pearson 

Le  Cren,  Exp. 

Le  Fann  v.  Malcolmson 

Le  Fenye  v,  Lankeeter 

Le  Mason  «.  Dixon 

Le  Mesoiier  v.  Yaaghan 

Le  Vanx  v.  Berkeley 

Lea  V.  Barber 

—  V.  Minne 

V.  Telfer 

Leach  V.  Buchanan 

V.  Thomas 

Leadbitter  v.  Farrow 
Leader  v.  Homewood 
— —  V,  Moxon 
Leaf  V.  Taton 
Leafe  v.  Box 
Leake  v.  Loveday 

—  ♦.  Tonng 
Lean  r.  Schntx     • 
Learoyd  v.  Bobinson 
Leary  v.  Patrick   . 
Leatham  v.  Terry 
Leathley  v.  Hnnter 


BaUw. 


PAOI 

604 

895 

1020 

324/,  824u 

849 

1892 

1418 

240 

1122 

562 

1314 

21 

1019 

222,  235 

965 

225 

59 

1022 

590 

1152 

288 

966 

1184 

986 

193 

951,  1021 

563 

1267 

403 

481,  1324 

687 

1842 

1342 

588 

836,  861,  871 

742 

681 

369,  379 

319 

179 

721 

989 

1095 

1056,  1263 

1183,  1187 

784 

947 

165 

841 

347 

273 

419 

1344 

363 

1345 

1145 

132,  837 

610 

291,  1361 

245,  247,  265 

.       839 

.      819 

.       927 

.       986 

963,  1015 


Lechmere  v.  Fletcher 
Ledgard  v,  Thompson 
Lee,  Exp.     . 
V.  Arnold 

—  V.  Ayrton 

V.  Bayes 

V,  Bollen 

V.  Cooke 

r.  Hart 

V.  Hnson 

V.  Lester 

—  V.  Libb 

V.  Mnggridge 

V,  Munn 

V.  Bedford 

V.  Bogers     . 

V.  Bowley    . 

V.  Sandell    . 

V.  Sangster 

—  V.  Smith 
Leech  «.  Dayys      . 

V.  Lamb 

Leeds  v.  Burrows 

—  V.  Cheetham 

V,  Crompton 

— —  V,  Lancashire 

V.  Wright    . 

Lees  V.  Marton 
LefUey  «.  Mills 
Legatt  V.  Tollerrey 
Legg  V.  Cheeseborough 

'  V.  Eyans 

Legge  «.  Boyd 

—  V.  Bdmnnds 

V.  Harlock  • 

— —  V.  Thorpe     . 

V.  Tucker    . 

Legh  V.  Legh 

V,  Lewis 

Leicester,  Barl  of,  v.  Walter 

V.  Bose 


PAGB 

168 
810 
262 
526 
196 
111,  £05,1828,  1374 


Leigh  V,  Baker 

r.  Hind 

V.  Kent 

V.  Paterson 

V.  Thornton 

Lekeux  v,  Nash    . 
Lemayne  v,  Stanley 
Lempriere  v,  Humphrey 

V.  Pasley 

Lemun  v.  Fooke  . 
Lendenan  v,  Desborongh 
Leneret  v.  Biyett . 
Lenton  v.  Cook    . 
Leonard  v.  Baker 

^  V.  Sheard 

Leroux  v.  Brown  . 
Leslie  v.  Guthrie  . 

V.  Pounds  . 

Lessee  Lynch  v.  Lynch 

of  Methold  v,  Noright 

Lester  V.  Lasarus. 
Lethbridge  v.  Mytton 

V.  Winter 

Lethuiier's  Case  . 


324x 

690 

245 

1068 

604 

883 

52 

201 

802 

153 

324ee 

1417 

314 

833 

606 

1417 

74 

494 

519 

428 

1276,  1290 

234 

889 

1080 

324/ 

1371 

31,  933 

749 

564 


177,  1412 

599 

594 

1067 

65 

413,  1396 

584 

636 

178 

155,  629 

685 

882 

1806 

297,  302,  1871 

780 

1041 

118 

1870 

240 

824u 

160,  886 

288,  315 

1144 

885 

725 

188 

664 

1816 

1009 


Ivi 


NAMES   OF  CASES. 


Leuckhart  v.  Cooper 
Levi  V.  Milne 
Levioson  v,  Sycr  . 
Levy  V.  Baniard  . 
— 17.  Herbert^  Lord 

V,  Home 

V,  Yates       . 

Leward  v.  Basely . 
Lewes  v,  Bidge  . 
Lewin  v.  Edwards 

V,  SuasBO   . 

Lewis  V.  Bright    . 

V,  Clement . 

V,  Cosgrave 

V.  Farrell   . 

-  V.  Foy 

V.  Horde    . 

V,  Lee 

V.  Levy 

-  r»  Morris    . 

r.  Owen     . 

V,  Parkes    . 

V.  B«iUy     . 

-  «.  Roberts  . 

Vt  Racker  . 

V.  Sapio 

V.  Wallis    . 

V.  Walter  . 

V.  Willis     . 

Lexington  v,  Clarke 
Ley  r.  Anderton  . 
Leycester  v.  Logan 
Leykariffv.  Ashford 
Lickbarrow  v.  Mason  876, 
Liddard  v.  Holmes 

V,  Kain    . 

v.  Lopes  . 

Liddlow  V.  Wilmot 
Lidster  v.  Borrow 
Liebert  v,  Spooner 
Liford*t  Case 
Liggins  V.  Inge     . 
Lightfoot  V.  Creed 
Lightly  1^.  Clonston 
LiUey  v,  Blwin 

V.  Harvey 

Lillie  V.  Price 
Lilly  V.  Ewer 

V.  Hays 

Lilly  white  v.  Devereux 
Limland  v.  Stephens 
Linbory  V.  Weightman 
Lincoln's,  Earl  of,  ease 
Lindenau  v.  Desborough 
Lindleyv.  Girdler 
Lindo  V.  Belisario 

V.  Undsworth 

Lindon  v.  Hooper 

V.  Sharp  .         240, 

Lindsayv.  Gibbs  • 

r.  Limbert 

Lindusv.  Melrose 
Line  v.  Stephenson 
Linfordv.  Lake  . 
Lingardv,  Messiter 


PAGB 

1366 

1069 

810 

1365 

125 

824«f,  824// 

63 

82 

526 

571 

973 

222 

1052 

651 

1078 

1125 

480 

838 

1052 

1076 

824/) 

610 

1157 

1254 

988 

421 

1389 

1260 

628 

841 

770 

1249 

872 

818,1292,1365 

114 

660 

545 

831 

914 

241 

1308 

1187,  1147 

80 

1124 

1114 

1418 

1069,  1267 

1008 

50,  107 

863 

1246 

54 

898 

1001 

811 

20 

402 

101 

241,  248,  806 

1285 

536 

361 

500 

987 

291,  298,  295 


Lingham  v. 
Lingood,  Exp. 
Linnegar  v.  Hodd 
Linsell  v.  Bonsor  . 
Lironx  v.  Brown  . 
Lister  v.  Turner  . 
Litt  V.  Cowley 
Littlechild  v.  Banks 
Littledale  v.  Dixon 
Littlefield  v.  Shee 
Littlejohn,  Exp.   . 
Littler  v,  HolUnd 
Littleton  v.  Hibbins 
Livie  V.  Janson     . 
Llewellyn  v.  Llewellyn 
Llewelyn  v.  Winchworth 
Lloyd,  Exp. 

V,  Crispe    . 

Heathoote 


—  r.  Howard 

—  V*  Johnson 
Lee 


—  V.  Lloyd 

u.  Oliver    . 

V.  Pasaingham 

V.  PeeU 

1\  Rosbee  . 

1^  Tomkies 

Load  V.  Green 
Loader  «.  Hisoock 

Kemp 

Lobb  V.  Stanley    . 
Lock  V,  Ashton     . 

V,  De  Bnrgh 

V.  Norborne 

.  V,  Shermer  . 

V.  Wright    . 

Lockett  V.  Nicklin 
Lock  wood  V.  Salter 

V.  Wood 

Lockyer  v.  Offley 
Lodd  V,  Thomas 
Loder  v,  Hodgson 

V.  Keknl4    . 

Lodge,  Re    . 

Loeschman  v,  Williams 

London  and  N.  W.  Rail,  v,  Durham 

,  Bishop  of,  V.  Pfytche 

V,  M*Neil 

,  City  of,  V.  Clerke     . 

V,  Gorry 

,  Com.  of,  V,  Hunt 

&  Eastern  Bkg.  Corpn.,  Re, 

,  Mayor  of,  r.  Cole 

, >  V,  The  Plasterers* 

Co. 


PAQK 

290,  291 
.       26a 

70 
.  158 
.  860 
.  1358 
.  1282 
.  570 
.     1008 

52 

.       859 

564 

778 

.       989 

47 


287,  824)1 

518 

235,  237 

.       892 

68 

49 

62 

867 

11 

.       762 

.       631 

.       515 

284,  286,  287,  1829 

806,  808 

.      521 

870 

29 

.       627 

.     1195 

.       578 

548 

.       880 

824c,  825,  852 

.     1218 

971,  978 

.       688 

948 

.       659 

.     1091 

1282,  1289 

458 


-,  V,  Rex 


Long  V.  Allen 

V.  Hebb 

V.  Moore 

V,  Orsi         .        .  •      . 

Longchamp  d,  Goodfellow  v.  Fish 
Longford  v.  Byre  . 
Longman  v.  Pole . 
V,  Tripp 


594 

150 

1195 

72 

72 

226 

589 

1186 

1102 

1082 

770 

878 

194 

889 

889 

1161 

287 


NAMES    or   CASKS. 


iTii 


Longmeid  v.  Holliday 
Longmore  v.  Rogers 
Longridge  v.  Doonrille 
LongBtaffv.  Meagoe 
Looaemore  v.  Badford 
Lomine  v.  Thomlliifloti 
Lord  V.  Wardle    . 
Lorymer  o.  Smith 
Lotan  V.  Croes 
Loihean  v,  Henderson 
LoH  o.  Melville    . 
Looglier  v.  Williams 
LoTelace  v.  Cony 
Lovelesse's  ease    . 
Lorell,  Be   . 

V.  Kartin 

V,  Plnmer 

«.  Smith  . 

V,  Walker 

Lovelock  V.  Daneaster 
Loireridge  «.  Botham 
LoTet  V.  Hawthorn 
Low  V.  Borrowes  . 

V,  Chifhey    . 

Lowe  V.  Oarpenter 

V.  Harewood 

-^ —  V.  JolliffB 


>  V.  London  and  North-Westem 


Bailway 

•.  Peers 

».  Pcskett   . 

V,  Boas 

Low£eld  V.  Bancroft 
Lowndsy  Exp. 
Lowry  v,  Bonxdieu 
Labbook  v.  Potts 

V.  Tribe 

i  V.  Smith    . 


,  Lord,  V,  Smith 

Lncaa  v.  Beach 

V.  De  la  Oonr 

V.  Dorrien  . 

V.  Ghxlwin  . 

V,  Haynes  . 

V.  Tarleton 

V.  Worswick 

Lnoend  v.  Craafdrd 
Lockie  v.  Boshby  . 
Lacy  V.  Lerington 

V.  Walrtmd 

Lndford  v.  Barber 
Ladlow,  Mayor  o^  v.  Charlton 
Ladwell  v.  Newman 
Lngg  V,  Lngg        • 
Lomley  v.  (i^ye     • 

«.  Hodgson 

V.  MnvgraTe 

V.  Palmer 

Lnndie  v.  Bobertson 
Longworthy  v.  Hockmore 
Lotwich  V.  Mitton 
Lyde  v.  Barnard  . 
■'  ■    '-  V.  Mynn       • 

V.  Bosaell    . 

Lygo  V.  Newbold . 

VOL.  I. 


481 


PAGE 

845,  642 
.  182 
47,  185 
.  1848 
.  5^6 
.  1082 
661,  1858 
.  205 
.  1888 
.  1012 

224,  824aa 
.  524 
928 
.  622 
.  224 
.  1851 
606 
.  1186 
.  129 
.  725 
.  190 
.  1^64 
.  421 
.  417 
,  1141,  1824 

1260,  1270 
.   890 


1882 

.   507 

.   801 

.  1885 

87,  1057 

268 

93,  97,  1086 

.   100 

.   118 

.  1059 

.  1267 

.  1164 

.  1161 

1294^  1865 

564 

898 

690,  1898 

88 

.  1024 

.   991 

.   525 

770,  776 

.   559 

71,  1186 

516 

.   896 

.  1124 

.  1898 

578 

889,  890 

58,  888 

.   834 

.  .  1303 

645 

.   824Z 

1848,  1845 

446, 1120,  1188 


PAGE 

Lyll/s  case 660 

Lynch,  Exp 254 

r.DalseU.  .  1044 

V.  Hamilton   .       .  lOOa 

r.  Nuidin    .       .  118S 

Lynn  v.  Brace   ...    45,  13& 

1'.  Moody  .    .    .   689,  1804 

Lyon  V,  Mells       ....       450 

v.Reed        ....       884 

V.  Tomkies  .         .         .        .       684 

V,  Weldon    .         .         .     285,  1887 

Lyons  v.  De'Pass  ....     1829 

V.  Hyman  .  .      565,  1409 

V.  Martin   ....     1119 

Lysat  V,  Bryant   .        .  .886 

Lysney  V.  Selby    ....       658 

Maanss  v.  Henderson    .  1S65 

Maberley  v.  Bobins  .       20S 

V,  Shepherd  .  .862 

M'Andrewv.  Bell         .         .    1008,1027 

r.  Electric  Telegraph  Co.      454 

M'Arthnr  v.  Seafortb,  Lord  .  .  178 
M'Callanv.  Mortimer  ...  64 
McCarthy  V.  Abel  ...       985 

V.  Colvin       .        .        .      109 

M  'Clonghan  v.  Clayton  ...  939 
M*Clare  v.  Dankin  ...  574 
JA*Comhiev,  Davies  .     184V 

M'Connell  v.  Hector     .  260,  960 

M'CoIlock  V,  Boyal  Exchange  As- 

sarance  Company 
M 'Donald  v.  Jopling 
V.  Booke 


McDonnell  V.  Pope 
M'Dongall  v.  Claridge 
M'Ewanv.  Smith 
M 'Geary,  Exp.      . 
H'Gregor  v.  Chegory 

V.  Keiiy 

V.  Lowe 

M'llebam  v.  Smith 
M'lvenf.  Henderson 
M'Kane  v.  Johnson 
M*Kay  v.  Eotherfoni 
M'Eewen  v.  Cotching 
M'Kinnell  v.  Robinson 
M*LachIan  v.  Evans 
M'Laaghlin  v.  Pryor 
M'Leodv.  M'Ghie 

V.  Wakley 

M'Manns  i*.  Crickett 

V,  Lancashire  and  York 

shire  Railway  .  454 

M 'Masters  v.  Schoolbred  .982 

M'Neilage  v.  Holloway  .  .  844,  862 
M'Pherson  v.  Daniels  .  .  .  1261 
M'Quillinr.  Cox  ...       571 

M'Swinney  v.  Royal  Exch.  Ass.  Co.  961 
Macarthy  v.  Smith  ...  70 
Macarty  v,  Barrow  26S 

Macbeath  v.  Coates  .        .  324aa 

Maodonald  v.  Bovington  .       412 

Macdoagle  v.  Boyal  Exch.  Ass.  Co.  954 
MaodowaU  v.  Fraser      .        .        .     1001 


1081 
1246 
1074 

885 
1055 
1294 
824t 
1058 

185 

95,  101 

122a 

977 
1240 

855 

1875 

96 

108 

28,  1128 

1878 

1051 

1119 


Iviii 


NAMES   OV   CASBfik 


ICaodowgall  v.  Patenon 
Mace  V.  Caddl 
lCa<;gregor  v.  Honfall    . 

V.  Ehodes 

Mackaller  v.  Todderick 
Mackenzie  v.  Pooley 

V.  Scott 

Maekintosh  r.  Marshall 
V.  Mitcheaon 

V.  Trotter 

Maolae  v.  Sutherland 
Madean,  Bxp. 

V,  Dnnn 

Madellan  v,  Howard 
Maoleod  v.  Snee    . 
Maekley  v.  Pattenden 
Macrae  v.  Sutherland 
Maerory  v.  Scott  . 
Madae  v.  Sutherland 
Madden  v.  Kempeter 
Bfaddon  v.  White 
Maddox  v.  Miller . 
Maggs  V,  Bllis 
Maginnis,  Bxp.     . 
Magnay  v,  Burt    . 

V,  Knight 

Magnus,  Exp. 
Magor  V,  Chadwick 
Mahoney  v.  Ashlin 
Mahony  v.  Eekul6 
Mule  V.  Mann  • 
Mainwairing  v.  Leslie 

V.  Sands 

Mainwaring  v.  Giles 

Newman 


Maitland  v.  Qoldney 
Migor  V.  Major     . 
MiJachy  v.  Soper . 
Malcombe  v.  Scott 
Maldon,  Mayor  of,  v.  Wolvet 
Malins  v.  Freeman 
Maikin,  Exp. 
Mallalieu  v.  Hodgson 
Mallan  v.  May 
Mallett  V.  Thompson 
Mallocke  v.  Eastly 
Manby  v,  Scott 
-V.Witt     . 


Mander,  re 
Manhood  v.  Crick 
Manley  v.  St.  Helenas 

Bailway  Company 
Mann  v,  Barrett   . 

V,  Davers     . 

V,  Forrester 

V.  Lang 

V.  Lent 

V.  Lorejoy   . 

v.  Shepherd 

Manners  v.  Postan 
Manning  v.  Flight 

V.  Gist    . 

V,  Newnham 

Mansfield,  Barl  of,  v.  Blackbame 
ICanton  v.  Moore 


1413 
288,  296,  298 
996 
892,  421 
66 
1250 
805 
1001,  1003 
1251 
1343 
364,  1156 
824m 
875 
171 
868 
277,  283 
359 
844 
432 
1371 
708 
143 
636 
222 
1078 
746 
263 
1138 
880 
809 
193 
828 
829 
1142 
487 
1260,  1268 
562 
1258,  1260 
107 
823 
199 
224 
65 
582 
412 
1306 
144,  327,  335 


1055 
238 
136,  581 
Canal  and 

.     1145 

.     1125 

.       924 

.     1865 

782,  800 

191,  433 

665 

264 

577 

520 

1010 

956 

1342 

246,  296 


Manti  V,  Young    . 
Manyell  v.  Thomson 
Maples  V.  Pepper 

V.  Sidney  . 

March  v.  Culpepper 

V.  Ward     . 

V.  Warwick 

Mardalev.  Thelluson 
Mare  v.  Carles    .• 
Maigan  v.  Pike     . 
Maigetson  v.  Wright 
Markby,  Be 
Market  v.  Johnson 
Marks  v.  Hamilton 
— ^-  V,  Lahee 

V,  Upton    . 

Marlow  v,  Pitfield 
Marrable,  Exp.     . 
Marriage  v.  Lawrence 
v.  Marriage 
Marriott  v,  Hampton 

V,  Stanley 

Marrow  v.  Tnrpin 
Marryatts  v.  White 
Marsden,  Bxp. 

V,  Beid  . 

Marsh,  Bxp. 

V.  Brace     . 

V,  Bulteel  . 

V.  Higgins  • 

V,  Hutchinson 

V.  Keating 

V.  Bobinson 

-  V.  Vaughan 


Marshall,  Exp. 

1  In  the  goods  of 

,  Be        .        . 

V,  Barkworth 

V,  Birkenshaw 

V.  Broadhurst 

V.  Lamb 

—  V,  Lynn 

V,  Parker 

V.  Pitman 

V.  Poole 

V.  Button 

•  V,  York  . 

V.  York     and 

Bailway 


522 

.     1125 

282,  824» 

46 

43 

432 

273,  324AA 

168 

863 

1397, 1460 

646,  651 

.       628 

4 

.     1044 

.     1220 

563 

144 

.       295 

.     1193 

598 

85 

39,  1406 

.       626 

.       148 

265 

950,  1002,  1029 
.  296 
626 
567 
.  324/ 
839 
.  1161 
.  1026 
.  1071 
244^  324» 
.  774 
247,  261 
248 
47 
.  785 
.  250 
.  879 
.  .  965 
.  1200 
.  428 
338,  843 
458,  468 
Newcastle 


.  688 
Marshalsea  case  ....  923 
Maraham  v.  Gibbs  .  .  .129 
Marson  r.  Barber  .266 

Marston  v.  Allen  ,  .892 

V,  Boe  d.  Fox  .  897 

Martin  v,  Andrews        ...        90 

V.  Chauntry       .  429 

».  Davis   ....       726 

V.  Gilham         .  .564 

V,  Great  Northern  Bailway       446 

r.  Kesterton      .         .         .1806 

V.  Lincoln         .         .         ,     1078 

V.  Nightingale  .         .       224,  225 

■  V.  Nutkin         .  .     1130 

V.  Porter ....     1378 

v.  Bee      .        .        .        .    1347 


MAUSa  OF  CASn. 


Ex 


liartin  v.  Smith  . 
V.  StEacfaan 


'      V.  Temperl^ 

V.  Winder 

Martindale  v.  Booth 

V.  Falkner 

V.  Smith 

Martinesv.  Qerber 
Martinfl  v.  Upcher 
Kartyn  v.  Blithman 

V.  Hind    . 

V.  WiUiama 

Martyr  v.  Bradley 
Hanrin  v,  WaUii  . 
Manetti  v.  Williams 
Mash  V.  Denaham 
Mason  v,  FameU  . 

V.  HiU       . 

V,  Hant     . 

V.  Keeling 

V.  Morgan 

V,  Nicholls 

V,  Paynter 

V.  Bnmaey 

V.  Sainsbnry 

V,  Sknrray 

V.  Welland 

Maaaen  v,  Tonohet 
Maasey,  Exp. 

■  V.  Johnson 

Master  v.  Miller  . 

V.  Winter 

Mather  v,  Fraser  . 
Mathevr  v.  Blackmore 
Mathews  v.  Gary 

V.  Jones 

Matlock  V,  Einglake 
Matson  v,  Whanm 
Matthew  v.  Port  . 
Matthews  v,  Biddnlph 
— —  V,  Gary 
— ^—  •.  Hollings 

V.  Osborne 

V.  SaweU 


Plan 
125,  131,  704,  744 
696 
1256 
1121 
184 
240 
189 
1884 
1124 
928 
57 
50 
528,  706,  1400 
.     1847 
.      865 
396,  477 
.      653 
662,  702 
.     1137 
.       381 
.     1302 
.       361 
622 
758 
864 
.     1045 
952,  956 
.     1380 
.       573 
298 
849,  926 
45,  373 
265 
.       312 
*.       489 
34 
619 
543 
840 
.      752 
987 
984 
91 
701 
834,  1385 
547 


Mattock  V.  Einglake 

Matts  V.  Hawkins                           .  1297 

Matores  v.  Westwood    ...  526 

ManghMn  v.  Walker     ...  635 

Mannd  v.  Monmonthshire  Canal  Co.  1302 

Mannden  v.  Conyers  1118 

Mknndrell,  Bzp 283 

MaTingv.Todd    ....  441 

Maror  v,  Pyne     ....  854 

Mawbrey  «.  Gnnningbam  839 

Mawby,  Bzp.        .         .        .   1085,  1170 

Mawman  V.  Gillett                         .  1162 

Mawson  «.  Bbine  ....  - 141 

May  r.  Brown                        .    1064,  1068 

V.  Pootner    .                 .   1896,  1400 

r.  Harrey     ....  1356 

«.  Proby                ...         .  1228 

V.  Taylor      ....  553 

Maybnrie  v.  Mndie       ...  128 

Maydhew  V.  Soott                          .  1015 


PAGI 

Mayfield  V.  Wadsley  ...  852 
Mayhew  v.  Barnes                          .815 

V,  Herriek       .        .        .  1356 

— — -  V.  Locke          ...  926 

V.  Nelson          ...  448 

Mayho  v.  Bnekhnnt     .        .        .532 

Maylin  v.  Eyloe    ....  232 

Mayne  v.  Walter  ....  1012 

Mayor  v.  Steward          ...  497 

Massinghi  v,  Stephenson                .  587 

Mead  v.  Bashford          ...  171 

V,  Braham  ....  3246 

V,  Daubigny         .         .         .  1063 

V,  Davison  .  951,  959 

V.  Tonng     ....      396 

Mearing  v,  Hellings  ...  97 
Mechelen  v.  WaUaoe  123,  665,  841 

Medlicot*s  case  ....  262 
MeeUng  v.  Leak  ....  784 
Meggott  V.  Miles  ....  267 
Megit  V,  Johnson  .        •        .       765 

Meigh  V.  Meredith  ...  864 
Meller  v.  Palfreyman  .  .  .609 
Mellin  v,  Taylor  . 

Mellish  V.  Andrews  976,  980,  1016,  1019 
Mellor  V.  Baddeley 

V.  Spaterman 

MelTillev.  DeWolf 
Memotv.  Bates    . 
Menham  v,  Edmondson 
Mennett  v.  Bonham 


Mennie  v,  Blake 
Meroer  v,  Jones   , 
Meredith  v.  Gittens 

V.  Meigh 

V,  Band 


Meriton  v,  Coombes 

V,  Qilbee 

Merrick  v.  Wakley 

Merril  v.  Joeselyn 

Merrit  v.  Lane 

Merry  v.  Ein^rford 

Merryweather  i;.  Nizen 

Meryweather  v.  Turner 

Mersey  and  Irwell  Navigation  v. 

Donglas    . 
Mesnard  v.  Aldridge     . 
Messenger  v,  Armstrong 
V.  Robeon 


Messent  v,  Reynolds 
Messing  v,  Kemble 
Mestaer  v.  Atkins 
Metcalf  s  case 

V.  Brighton  Railway 

-  V.  Fowler 

r.  Hetherington 

V,  Lnmsden    . 

V.  Markham  . 

f.  Richardson 


—  V.  Roe 

—  V.  Rycrofl 


Metropolitan  Saloon  Omnibas  Co. 

Hawkins  ....  1070 
Metmer  v.  Bolton  .  1113,  1400 
Mews  V.  Carr   .    .    .   197,  872 


824,  1079 

467,  484 

1242 

575 

319 

998 

1200 

1377 

1413 

867 

757 

1300,  1809 

673 


565 

597 

126 

76 

82 

1058 


1147 

649 

632,  717 

635 

499 

688 

1867 

5 

449,  461 

201 

1145 

1118 

1057 

384 

704 

506,  1161 


\ 


NAM^S   OF   CASES. 


PAGE 

Meyer  v.  Brorth  .  640,  648,  943 

-— ^-  V.  Gregwn  .     1031 

V.  Sbarpe  ....     1166 

Meymct^  Exp 222 

Michael  v.  Alestree  .1120 

t>.  SoorkwHli    ...       676 

r.  Tredwin  .     1023 

Miohelen  v,  Vrnllaoe  ...  854 
MicheU  v.  Neole  ....        SO 

V.  WilliaiDB  .     1073 

Middleditch  v.  BUia  118,  489 

MSddlemore  v.  Qoodall  848,  496,  6^2 

Middleton^B  case  ....       776 

r.  Brewer  .  .886 

r,  Bryan     .  .633 

V.  Mwsklow  262,  264 

t,.  Ondow,  Lord  .         64 

r^ V.  Price      .        .        .984 

V.  3«ndford  .       679 

Middiewood  V.  Blakee  ...  961 
Midgief  V.  JiOTelaoe      .  628 

Midland  Bailway  v.  Bromley  .       462 

Mier  v.  Brown  ....  406 
MUbftDke  V.  0rant  ...  138 
MUboume  v,  Bwart  ...  600 
Miles  V.  Gorton      1291,  1294,  1340,  1869 

V.  Bheward  ....       118 

V.  Williams  .  849, 868 

HUgate  V.  Kebble  .   1884,  1840 

Mill  V.  New  Forest,  Gommissioners 


of 
Millen  v.  Whittenlmry 
Miller,  Exp. 

V.  Aris 

V.  Attree  . 

r.  Demeti 

V.  Green    . 

V,  Thompson 

V.  WoodflJl 

Milles  V.  Fletcher 

V,  Milles    . 

Milligan  v.  Wedge 
Milliken  v.  Brandon 
Mills  V.  Alderlraiy  Union 

V.  BaU 

V.  Barber     . 

V.  Barker     . 

V,  Bennett   . 

V.  Blackall  . 

V.  Bottomly 

V.  Fowkes    . 

V.  GoflF 

V.  Graham  . 

V.  Ladbrooke 

V.  Mills 

V.  Bawlins  . 

V.  Spencer    . 

Milne  v.  Graham 

V.  Prest 

Milner,  Exp. 

V,  Field   . 

. r.  McLean 

. r.  Milnes 

Milnes,  In  the  goods  of 
— -  V.  Branch 


479 

Z2id 

262 

110 

1864 

298 

670 

481 

980 

982 

674 

1121 

228 

87 

1279,  1289 
876,  417 
.  483 
287 
.  1248 
.  1883 
.  147 
.  718 
146,  660 
.  604 
.  1071 
•  266 
1068,  1269 
.  426 
.  882 
.  1091 
644 
83 
.  344 
.  774 
.       629 


Milnes  v.  Dnncan 
Milton  V.  Green    . 
Milward  v.  Caffin 

V.  Hibbert 

r.  Temple 

Mines  v.  Scnlthorpe 
Minett  v.  Forrester 
Minister  v.  Price  . 
Miushall  v.  Lloyd 

V.  Oakes 

Missing  v.  Kemble 
Mitchel  V.  Ede     . 

V.  Reynolds 

Mitchell  V.  Baring 

V.  Orasweller 

'  V.  Darthei 

• V,  Bdie  . 

'  V,  Foster 
— ^—  r.  Jenkins 
— ^  V.  Johnson 

V.  Milbank 

V.  Oldfield 

Mitcheson  v.  OliTer 
Mitchinson  v.  Hewson 
Mizen  v.  Pick 
Moens  v.  Hey  worth 
Moffat  V.  Davenish 

V.  Parsons  . 

Mofiatt  V.  Dickson 

V.  Van  Millingen 

Moggr.  Baker 

Moggridge  V.  Jones 

Moir  V,  Royal  Exchange  Assurance 

Company 
Moises  V.  Thornton 
Moles  V.  Berlin    . 
Molineax  v.  Folgam 
Mollett  V.  Brayne 
-^—  V.  Brayne 
V.  Wackerbarth 


MoUoy  V.  Delves 
Molony  v.  Gibbons 
Mondel  V.  Steel    .      76,  78, 
Money  v,  Jordan 

V.  Leach  . 

Monk  V.  Butler    . 

—  V.  Cooper    . 

V.  Whittenbnry 

Monkman  v.  Shepherdson 
Monprivatt  v.  Smith 
Montague  v.  Benedict 
Montgomery  v.  Bgginton 
Montoyav.  London  Assoranoe  Com- 
pany 

Montrion  v.  Jefferys 
Moody  V.  Pheasant 
V.  Surridge 


PAQI 

86 

981 

.     1200 

83,  992 

.       677 

78,  848 

.     824^ 

312 

1341,  1844 

682 

.     1804 

.     1298 

69,  683 

882,  898 

1120,  1146,  1399 

77 

979 

927 

.     1076 

678 

87 

.     1864 

.     1260 

63,  865 

830 

67 

888 

178 

.     1094 

437 

314 

192 


Moon  V.  Raphael 
Moor  V.  Vanlote 
Moore,  Exp. 

V.  Barthrop 

V,  Bnshell 

V.  Campbell 

V  Darton 

V.  Drinkwater 


1006 

766,  1194 

411 

768 

886 

.  1883 

.   874 

414 

78 

86,  191,  657 

.   662 

981 

.   751 

494,  621 

.   817 


62 

1314 

836 

961 


966 
192 
613 

.   962 

.  1378 
429 
296,  324^ 

.   305 

107 

874,  879 

.  1888 


NAMES   OF   CASES. 


Ixi 


Moore  v.  Jones 
V.  Meagher 


V.  Pain 

V.  Plymouth,  Lord 


—  V.  Pyrko 

—  V.  BawBon 

—  V.  Shutter . 

—  r.  Taylor  . 

—  V.  Wilson  . 
V.  WolMy . 


Moravia  v.  Sloper 
Morek  v.  Abel 
Mordy  «.  Jones 
More  V.  Manning 
Morewood  v.  Poleak 

V,  Sonth  Torkshire 

MoTigan  V.  Bridges 

r.  Brondrefet 

V,  Griffith 

'  V,  Horseman 

■^—  t?.  Leach  . 
•^—  r.  Lute 

r.  Marquis 

— —  r.  Pebrer 
r.  Kke     . 

-  V.  Powell 

V.  Price    . 

V.  Bic&ardMHi  . 

— —  p.  Slaughter 

■  r.  Taylor 

■  r.  Thomas 
^^—^  r.  Thome 
Moriarty  v.  Brookes 
Morioe  V.  Lea 
Moriaeii  v.  Salmon 
Morley  v.  Attenborough 

r.  Boothby 

r.  CulTerweU     . 

V,  Gaisford 

V.  Hay      . 

t>.  Inglis   • 

V.  Pngnell 

Morning  v.  Enopp 
Moirell  V.  Frith    . 

r.  Martin 

Morres  v.  Barry    . 
Morrioe  v.  Bank  of  Bngland 

«.  Dillon 

Morris  and  wife  v.  Norfolk 

V.  Bosworth 

V.  Chapman 

r.  Cleasby . 

V,  Dimes   . 

V,  Hayward 

r.  Jones     . 

V,  Martin 


—  V.  Matthews 

—  r.  MiUer    . 
>-  V.  Norfolk 

Bees 


Morrison  v.  Chadwick  . 

T,  Parsons 

Morisse  v.  Boyal  British  Bank 
Morse  v.  James 
r.  Blue 


Bail 


PAOK 

539 

1259 

426 

908 

82 

1186 

1071 

1016 
458 

1043 
986 
100 
964 
894 

1249 
818 
936 
248 

1204 

248 

929 

686 

820 

181 

506 

1825,  1878 

948 

191 

517 

276,  817 

770 

188 

32 

426 

38,  1406 

655 

858 

879 

1119 
1272,  1284 
167 

1129 
596 
155 
928,  984 
758 
796 

1010 
852 
41,  1414 
57 
805 
908 
605 
70,  146 
829 

1205 

10 

847 

609 

885 

1285 

824a 
985 
441 


Mortimer  v.  M'Oallen 
Mortimore  v.  Wright 
Morton  v.  Bum    . 

V.  Lamb 

V.  Tibbett 

Moeer  v.  Newman 
Moses  V,  Leirj 

V.  Macfarlane 

Mosley  v.  Handford 
Moss  V.  Byrom 

V.  Qallimore 

V.  Smith 

Mostyn  v.  Pabrigas 

V.  Griffiths 

Moth  V.  Frome     . 
Motteux  9.  Got.  and  Co. 

Association 
Mouldsdale  v,  Burehall 
Moule,  Bxp. 

V,  Brown  . 

Moulton  V.  Clapham 
Mounsey  «.  Penott 
Mounson  v.  Bedshaw 
Mount  V.  Harrison 

V.  Larkins 

Monntaeue  v.  Maxwell 
Mountague  v,  Perkins 
Mountfoid  V.  Gibson 
Mountney  o.  Watton 
Mountnoy  i^.  Collier 
Moxon  V,  Atkins  . 
Mncklow  V.  Mangles 

V.  May  . 

Muilman  v.  D'Bugino 
Muller  o.  Mun     . 
Mullettv.  Green 

V.  Hnlton 

Munday  v.  Jolliffe 

V.  Stubbs 

Munro  v.  De  Chemant 
Mure  V,  Eaye 
Murly  V.  M*Dermott 
Murray  v.  Bast  India  Co. 


V.  Somerville  . 
V.  Stair,  Barl  of 
V.  Wilson 


PAOB 

62,  877,  810 
66 
46 
.       123 
.       862 
2f»8 
.       150 
84 
439 
971 
674,  688 
20,  267 
.      921 
.      224 
.      278 
of  London 

944,  1018 

45 

.       225 

403,  408 

.     1058 

.       461 

.     1223 

978 

1008,  1018 

848 

884 

775 

.     1060 

697,  1890 

1004,  1080 

.     1334 

227,  286 

884 

.       287 

290,  294 

.     1066 

858 

219,  980 

.       837 

.       937 

1805,  1826 

164,  857. 

868,  797 

.     1168 

576,  598,  880 

268,  622 


Musehamp  v.  Lancaster  and  Preston 


Bail  way 
Muscot  V.  Ballett 
Masgrave  v.  Cave 

V.  Bmmenon 

Musgrore,  Exp.    . 
Muskett  V.  Drummond 

».  Hill    . 

Muspratt  v.  Gregory 
MuBsen  v.  Trice    • 
Mutrie,  Bxp. 
Myers  v.  Willis     . 
Myler  v,  Fitzpatridk      . 

Nush  V.  Tatlock  . 
Nantes  V.  Thompson 
Nanton  v.  Bowe    . 
Napier,  Bxp. 


444,  462 
541 
466 
667 
255 
824oe 
706 
670 
76 
284 

1285,  1250,  1878 
.       Ill 

1381,  1888 
.  1024 
.     1064 

1088,  1094 


lyii 


NAMK8   OF   CA8S8. 


62(5, 


NaiB6  and  Ux.  v,  WUIb 
Nash,  Exp. 
V.  Breeze 

V.  Palmer 

V.  Turner 

National  Ass.  Co.  v.  Best 
Nasone  v.  Haddon 
Nayalshaw  v.  Brownrigg 
Nay  lor  v.  Collinge 

V.  Mangles 

Neal  V,  Hollands 

-  V,  Swind 

V,  Viney 

Neale  v,  Mackenzie 

9.  Sheffield 

Neave  t>.  Avery    . 
Nedriffi;.  Hogan 
Needier  v.  Guest 
Neilson,  Exp. 

V,  Harford 

Neirincks,  Exp.  • 
Nelmis  v.  Hedges . 
Nelson  v,  Dixie    . 

V.  Salvador 

V,  Whitfcal 

Nelthorpev.  Fanington 
Nepean  v.  Doe 
Nerot  V.  Wallace 
Nesbett  v,  Lushington 
NewaU,  Exp. 
Newberry  v.  Armstrong 
Newbould  v.  Ooltman 
Newby  v.  Bead    . 
Newcastle  Banking  Go< 
Newcombv.  Harvey 
Newlandsv.  Holmes 
Newman  v.  Anderton 

V,  Faweitt 

V,  Holdmyfast 

V,  Newman 

V.  Stretch 

Newnham  v.  Bever 

r.  Stevenson 

Newport  v,  Godfrey 

V,  Hardy 

,  Mayor  of,  v,  Saunders 

Newsom  v.  Thornton 
Xewsome  v,  Graham 
Newton  v.  Beck    . 
— - — V.  Chantler 
V.  Clarke 


.  Forster 
Halford 
Harhmd 
Hatter 


—  V,  Bowe 
Scott 


Nias  v.  Adams 
Niass  V.  Davis 
Niblet  V.  Smith 
Nichors  case 
Nicholl  V.  Glennie 
Nicholls  V.  Bastard 

V.  Bowes 

—  V,  Dowding 


121 


S48 

1098 

131 

516 

745 

1044 

984 

1294 

1846 

455,  1366 

352 

1887 

841 

7,  1391 

581 

698 

603 

542 

804 

155 

228 

39,  1407 

1268 

1005 

579 

1357 

731,  751 

43,  60,  93 

953,  969 

.       221 

859 

30 

965,  994 

Hymors        781 

569,  625,  676 

1298 

1216 

609 

704 

594 


.     1225 

248,  1361 

.       780 

.     1390 

72 

.       806 

.       102 

661,  1353 

.       241 

.      886 

.       132 

.       150 

1300,  1312 

.       345 

88,  1406 

824c;,  666 

.     1305 

.     1228 

.     1200 

.       597 

.    1377 

1338,  1860 

.       438 

.     1167 


PAOI 

NichoUs  V.  Hart  ....     1278 

V.  Le  Feuvre    .        .   1276,  1283 

V.  Stretton        .  .      584 

Nichols  V.  Norris  ....       410 

V.  Walker         ...      923 

Nicholson  v.  Chapman  .        .        .     1362 

V.  CoghiU      .        .        .     1076 

V,  Cooper      .         .       313,  820 

i;.  Gouthit     ...      438 

V.  Hardwick  .        .      936 

V,  Hooper      .        .        .288 

— —  V,  Mounsey   .        .        •     1120 

r.  Revill        ...       600 

Nickells  v.  Atherstone  .  717,  835 

Nickson  v.  Fepson  ...  76 
Nightingale  v,  Barnard  176 

V.  Bridges  .  .     1358 

V,  Devisme.  .       107 

t,.  Stockdale  .     1051 

Nind  V.  Marshall ....  511 
Nixon  V,  Jenkins  ....  1374 
Noble  f).  Adams    .         .         .   1292,  1329 

V.  Chapman        ...     1400 

Nockels  V.  Crosby  ...       101 

Noden  v,  Johnson  ...         32 

Noel  V,  Cooper     ....       606 

V.  Hart        ....       182 

Noell  V.  Nelson  ....  802 
Noke  V.  Ingham  ....  324« 
Nokes  V,  Awder  ....  558 
Norfolk,  Duke  of,  v.  Alderton        .     1258 

f,.  Worthy  .       108,  312 

Norfolke  v.  Elliot  ...       605 

Norman  v.  Booth  ....     3242 

V,  Climonaon    .        .        .     1326 

V,  Cole     ....        98 

V.  PhUUpe  .       457,  867 

Norris  v.  Irish  Land  Co.         .   1084,  1094 

V.  Tyler     ....     1081 

Norrish  v,  Bichards      .  1075 

North  British  Insur.  Co.  v.  Lloyd  .         67 

V,  Ingamells         .         .        .     1806 

V.  Wakefield         .        .       412,  599 

Northampton,  Mayor  of,  v.  Ward  .  1301 
Northcote  v.  Underhill  .        •      509 

Northey  v.  Field  .         .         .     1279 

Northumberland,  Duke  of,  v.  Ward 

Errington         ....       490 
Norton  v,  Bazett  ....       886 

1>.  ElUm   .         .         .       154,399 

V.  Pickering      .  .       405 

V.  Scholefield     .         .        .     1146 

V.  Seymour        .        .        ,     1157 

V.  Symes  ....      586 

V.Wood    ....       602 

Norwich,  Mayor  o(  v.  Swann  .  1301 
Norwood  V.  Bead  ....       790 

V.  Stevenson    .  .      352 

Nose  t).  Bacon  ....  578 
Notleyv.  Buck     .        .        .        .106 

,  Exp 266 

Notman  v.  Anchor  Ass.  Co.  .  .1040 
Nottingham,  Town  of,  case  of  .  1093 
Novell!  V,  Rossi  ...  73,  875 
Novello  V.  Toogood        .        .        .      671 


NAMES   OF   CASES. 


Ixiii 


Nowell  V.  Boake  . 
Nowliui  V.  Ablett . 
Nardin  v.  Fairbanks 
None  V.  Craig 
Nntt  V.  Bonrdieu 
Nattall  V.  Staunton 
Natting  v.  Jackson 
Nye  V,  Moseley     . 


0*Brien  v.  Bryani 

V,  Gment 

— —  V,  Don 
0*Toole  V.  Browne 
Oakapple  v.  Copons 
Oakley  v.  Portsmouth  St.  Packet  Ca 

V.  Bigby    . 

Omtes  V.  Hudson  . 
Obbard  v.  Betbam 
Obrian  v.  Bamm  . 
Ookenden,  Exp. 
— ^—  V.  Henley 


O'Connor,  Exp. 
Oddy  V.  BoTtU 
OdeU  V,  Wake 
Offley  V.  Offley      . 
Ogle  V.  Atkinson 
Oldersbaw  v.  Holt 

■  V.  King 
Oldfield  V.  Dodd  . 
Oldbam  v.  Peake . 
Oldman  v,  Bewioke 
Olirant  v.  Perineau 
Olirer,  Exp. 

V.  Fielden 

V.  Thoniaa 

■  V.  Woodroffe 
OliiTe  V.  Booker    . 
Omicbnnd  v.  Barker 
Onions  v.  Tyrer 
Onley  v.  Gardiner . 
Onslow  V.  Barnes 

w.  Home 

Oom  V.  Bmoe 
— ».  Taylor 
Oppenheim  v.  Bnssell 
Opperman  v.  Smith 
(^hard  r.  Moxey 
Ord  V.  Portal 
Organ  V.  Brodie 
Oridge  «.  Sherborne 
Oriental  Bank  v.  Coleman 
Orme  v.  Bronghton 
—  V,  Qalloway 
Ormerod  v.  Hath 
Ormond,  Dnke  o^  «.  Bierly 
Orr  V.  Maginnis 
Osbom  V.  GoDgh  . 
Osborne^  Exp. 

V.  Rogers 

V.  Walleeden     . 

Oswald  V.  Thompson     . 
Oswell  V.  Tigne    . 
Oughton  V.  Apings 
Ongier  v.  Jennings 
Onthwaite  v.  Lnntley 


PAGE 

.  760 

.  1114 

.  1412 
332,  489 

.  972 

.  677 

.  980 

.  582 


.  1060 

31,  1069 

.  324(2 

905 

712 

442 

877 

86,  110 

191,  488 

858 

1862 

206 

818 

1014 

585 

777 

1288 

628 

859 

259 

1257 

1045 

1877 

268 

551 

155,  180 

811 

552 

887 

892 

1140 

650 

1254,  1259 

100,  1036 

.  1015 

456,  1279 

.   679 

.  1414 

.   488 

.  1251 

898,  435,  417,  426 

.   242 

787 

45 

67 

.  1205 

.   885 

.   928 

227,  231 

51 

.   850 

.   251 

.  1015 

108,  800 

1004,  1018 

.  874 


Oatram  v.  Morewood 
Overbnry  v.  Overbury 
Orerton  v.  Freeman 

r.  Whitmore 

Owen  V,  Burnett] . 
V.  De  Beanroir 

V.  Horman  . 

V,  Knight    . 

V.  Legh 

r.  Bouth     . 

r.  Scales 

V,  Thomas  . 

V,  Van  Uster 

Owenson  v,  Morse 
Oxendale  v.  Wetherell 
Oxenham  v.  dapp 
Oxlade  v.  N.  Eastern  Bailw. 
Oxley  V.  Flower  . 

V.  Watts     . 

Ozard  v.  Dainford 


Pacific  Steam  NaTigation   Co.    v, 

Lewis 
Packer  v,  Gibbins 

«.  Gillies  . 

Paddy,  Exp. 

Padget  V,  Priest  . 

Padmore  v.  Lawrence   .        .  1255, 

Padwick  v.  Turner 

Page,  Exp.  .        .  219, 220, 

V.  Fry 

V.  Godden   . 

V.  Mann 

V,  Newman 

V.  Pearoe    .  .89, 

V.  Wiple     . 

Paget)  Lord,  v.  Milles 
_  V.  Foley 

v.  Perdiard 

Pain  V,  Coombs   . 

V.  Whittaker 

Paine  v.  Emery    . 
Palgraye  v.  Windham 
Palmer  v.  Cohen  . 

V,  Edwards  .        518, 

V.  Ekins  . 

— ^—  V.  Penning 

V.  Grand  Junction  Railway 

V.  Jarmain 

V,  Lawson 

V.  Marshall 

V.  Pratt   . 

V,  Sparshott 

V,  Temple 

Falyart  v,  Leclue . 
Pannell  v.  Fenn  . 
Panton  v.  Jones  . 
V.  Marshall 

Williams      .        .     937, 


Paradine  r.  Jane 
Paramore  v,  Johnson 
Pardington  v.  South  Wales  Bailw. 
Pardoe  t;.  Price 
Paris  V.  Salkeld 
Park  V,  ProBser 


FAGB 

.     1810 

-      896 

1121,  1144 

.       219 

.       449 

.       731 

412 

.     1360 

669,  684 

178,  824e 

184 

860 

1152 

76 

78 

799 

452 

920 

1813 

881 


Co. 


654 
1886 
1852 
266 
774 
1269 
413 
»,  269 
1027 
283 
578 
422 
1407 
1076 
825 
557 
.  240 
853 
1889 
496 
784 
1068 
>  538 
567 
1018 
441 
1351 
790 
1018 
945 
502 
200 
1036 
767 
1889 
1078 
1074 
494 
133 
454 
790 
824r 
287 


Ixiv 


NAMES    OF   CASES. 


Parke  v.  Mears    . 
Parker,  Exp. 

V,  Atfield 

V.  Beasley 

V,  Biacoe 

r.  Brutol  and  Bxeter  Baiiw. 

Co.    . 

:  V.  CSonatable 

V.  Crole   . 

V.  am    . 

V.  Great  Weslem  Railway 

V.  HoakiiLB 

V,  Ibbetson 

V.  Inoe 

V.  Langley 

r.  Mellor 

V.  MitcheU 

■  V.  Moor  . 

. V.  Norton 

V.  Smith . 

V.  Staniland 

«.  Taswell 

V.  Wallia . 


Parkin  v,  Dick 
Parkinav.  Hawkshaw 
Parkinson  v.  Lee  . 
Parmeter  v.  Cousins 

V.  Todhnnter 

Parmenter  v.  Webber 
Parmiter  v.  Coupland 
Pamham  v,  Horst 
Parr  v.  Anderson 

V.  SeweU      . 

Parcattv.  Carpenter 
Parrott  v.  Momford 
Parry  r.  Bnncan  . 

V.  Hoose 

■    V.  Nicholson 

V.  Thomas  . 

Parsons  v.  Alexander 

■ V.  Coward 

V.  Hancock 

V.  Soott    . 

V.  Thompson 


Parton  v. 
Partridge  v.  Court 

V.  Whiston 

Pascoe  V.  Pasooe  . 
Pasleyv.  Freeman 
Patch  V.  Eamner  Eailway 
Pater  v.  Baker 
Paterson  v,  Gandaseqni 
Pateshall  v.  Tranter 
Paton  V.  Winter  . 
Patrick  v.  Colerick 

V.  Green  way 

■  V.  Johnson 

V,  Stnbbs 

Patten  v,  Browne 

. V,  Patten  . 

v.  Thompson 

Patterson,  Exp.    . 

r.  Scott 

V.  Walkoe 


PAGE 

677 
258 
795 
82407 
898 


89,  93 
708 
824€ 

18i,  187 

442 

678 

.     1113 

.     924k 

1076,  1078 

818,  658 
.  1210 
.  1824 
.  1227 
824€,  1872 
.  824x 
.       851 

880,  863 
.  863 
.  1001 
.       679 

648,  653 

.     1021 

.       976 

676,  1219 

.     1054 

298,  816 
.  951 
.  879 
.  1264 
.  928 
.  679 
.  1220 
.  131 
.  469 
.  1897 
.  600 
.       802 

976,  984 
60 
.  931 
.  789 
.  693 
.  676 
.  642 
.  446 
1258,  12(38 
.  810 
.  666 
.  374 
.  1813 
.  477 
.  935 
.  471 
.  222 
.  698 
.  1273 
.  222 
.  626 
.     1116 


Pattison  v.  Jones  . 

V.  Robinson 

Paul  V.  deader    . 

V.  Dodd 

V.  Goodlnck 

r.  Meek 

V.  Nnrse 

PaoU  V,  Simpson . 
Pawle  V,  Gnnn 
Pawly  V.  Holly  . 
Pawson  V.  Watson 
Paxton  V.  Popham 
Payn  v.  Porter  . 
Payne,  Bxp. 

V,  Gate 

V,  Chapman 

V.  Haine   . 

V.  Hornby 

V.  IdtUe    . 

V.  Whale  . 

Paynter  v.  Bex    . 

V.  Walker 

Peaceable  v.  Watson 
Peachey  V.  Rowland 
Peacock  v.  Parvis 

' —  V,  Peacock 

Peake  v.  Tucker  . 
Feanell,  Bxp. 
Pearoe  v.  Hains  . 

V,  Rogers 

V.  Watts  . 

V.  Whale . 

Peardon  v.  Underbill 
Pearson  v,  Garrett 
V.  Ghaham 

V.  Henry 

r.  Lemaitre 


Pease  v.  Hirst 

V.  Taylor    . 

V.  Wells      . 

Pechell  V.  Jenkinson 

Peck  V.  North  Staffordshire  Railw. 

Peckham  v.  Faria 

Pedder  v.  M 'Master 

V.  Watt    . 

Pedler  v.  Paige  . 
Peel  V,  Thomas  • 
Peele  v.  Capel 

r.  Com.  Carlisle 

Feert'.  Humphrey 

Peers  r.  Henriqnes 

Peiroe  v.  Fothergill 

Pelham  V.  Pickersgill 

PelJecatt  v.  Angell 

Pellew  V,  Wonford,  Inhabitants  of 

Pclly  V.  Rose 

Pemberton  v.  Chapman 

r.  Colls 

Fenfold  v.  Westcote 
Penn  v.  Ward 
Pennellv.  Alexander 

r.  Aston  . 

V,  Fox 

— I —  V.  Meyer  . 

— • —  V.  Rhodes 


1065,  1267 

1374 

810 

76 

1207 
746 
617,  688 
774 
862 
662 

1002 
686 

1072 
261 
197 
86 
622 
249 
788 
662 

1109 
602 
741 

1121 
671 
36,  1160 
826 
824Z 
662 

1118 

1046 

196 

481 

427 

307,  1860 

788,  792 

1064 


12' 


148 
796 
810 
899 
464 
840 

824i> 
149 
678 

1168 
698 
698 

1829 

4 

424 

72 

877 

251 

637 

776 

1262,  1270 

1266 
86 
6,  1298 
316 
297 
754 
258 


NAHK8   07   CASKS. 


Ixv 


Fennell  v.  Stephens 
Pemuall  r.  Hurbome 
Penny  r.  Innes 

r.  Porter    . 

Penruddoek's  case 
Penson  v.  Lee 
Penton  v,  Robart 
PerdTal  r.  Naneon 
Perdam  v.  Baynal 
Perkin  v.  Cvtlei's  Go. 

V.  Pttwtor 

Perreau  v.  Bevan . 
Perrin  v.  Lyon 
Perrins,  Bzp. 
Perry  v.  Sdvards 

V,  Pitxhove 

V,  Jackeon  . 

Peesenger  v.  Brookes 
Petch  r.  Lyon 
Peter  v.  Oompton. 
Peters  v.  Anderson 

tr.  Fleming . 

V.  Heyward 

V.  Mills      . 

V.  Stan'way 

Peio  V.  Reynolds  . 
Petrie  r.  Bnry 

V.  White    . 

Pettit  V.  MitcheU . 
Peyton's  oase 
Pfiel  r.  Ysnbatenbeig 
Phelps  V.  Anldjo  • 
—  V.  Prothero 
Philips  V.  Robinson 
Phillimore  v.  Bairy 
Phillipps  r.  Briard 

V,  Irying 

Philiipa,  In  the  goods 

V.  AstUng 

V.  Barber 

V.  Benyman 

V.  Biggs  . 

V.  Biron  , 

V.  BistoUi 

V,  Broadley 

V.  Clageit 

V,  Cole     . 

r.  Echard 

V.  Oibbe  . 

— • V.  Gould  . 

V.  Harrison 

— f .  Hopwood 

V.  Hanter 

V.  Huth  . 

V.  Jansen 

V,  Jones  . 

V.  Lewis  . 

V.  Naylor. 

V.  Phillips 

V.  Priee    . 

r.  SherviU 

r.  Snrridge 

-  V.  Warren 


of 


Philisklrk  and  Wife  v.  Plvckwell 
Philpot  V.  Briant . 
VOL,  I. 


PAQB 

806 

.       528 

894 

117 

1129,  1148 

.     1087 

.     1844 

.      758 

159 

.     1191 

.      928 

.    1204 

62 

.    824ee 

.       515 

.       882 

.       165 

.       182 

114 

854,  856 

.      147 

189 

668 

744 

921 

856,  426 

506 

689 

174,  205 

.       188 

.       148 

.     1020 

121,  125 

661 

872,  1884 

.      879 

.     1018 

.      778 

402 

975 

690 

88 

934 

.       862 

155,  190 

.      599 

421,  489 

.      796 

.       810 

.       884 

.     1258 

.       264 

.      817 

816,  1294 

.    1065 

668 

129 

824,  824/,  1079 
607 
1205 
666 
824iU; 
421 
848 
410 


PAGB 

Philpot  V.  Kelly  ....       154 
Philpott  V,  Aslett  ...        54 

V,  Dobbinson   .  .     1218 

V.  Jones  ...         58,  147 

V.  KeUey         .         .   1849,  1872 

V.  WaUett  .  848 

Philpotts  V.  Evans        ...      178 

Phipps,  Exp 228 

r.  Danbney  .        .185 

V,  Scnlthorpe    .         .         .     1884 

Phyn  V.  Royal  Bxch.  Ass.  Co.  972 
Phythian  V.  White                  .         .     1885 
Piandani  t;.  Sonth  Western  Rail- 
way          448 

Picard  t;.  Brown  .  795,  798 

Pickard  v.  Bankes  ...  107 

V.  Bonner  .                 .  98 

Piekeiing  v.  Bnsh  .                 .  806 

v.*Dow8on  .        .        .  648 

— V.  Tmste  .        .  1877 

Pickersgill  v.  Palmer  ...  982 
Pickford  v.  Orand  Junction  Railway 

Company 
Pidgeon  v,  Legge 


Pidock  V.  Bishop 
Pierce  v.  Street 
Pierey,  Re   . 
Pierson  v.  Dunlop 
Piescbell  v.  Allnutt 
Piggott  V.  Birtles  . 
V.  Cadman 


V.  Eastern  Counties  Railway   1184 


V,  Rush 

Hgott's  ease 
Pike  V.  Badmering 

r.  Bradbury 

V.  Eyre 

V.  Stephens  . 

Pilchard  o.  Kingston 
Pilkington  v.  Cooke 
PiUans  v.  Microp  . 
Pilmore  v.  Hood  . 
Pim  V.  Read 
Pinches  r.  Harvey 
Pinohon*s  oase 
Pinoombe  v.  Rudge 
Pindar  v.  Ainsley 

V.  Wadsworth 

Pinel's  case  . 
Pinero  v.  Jndson  . 
Pinhome  v.  Tuckington 
Pinkett  v.  Wright 
Pinkney  v.  Collins 

V.  HaU    . 

Knnel's  case 
Pinney  v.  Finney  . 
Pinnington  v.  Galland 
Pinnod^  v.  Harrison 
Piper  V.  Dennis     . 
Pippett  V.  Heam  . 
Pirie  v.  Anderson 
Pisani  v.  Lawson  . 
Pistorv.  Cator 
Pitcher  v.  Bailey  . 
V,  Tovey  . 


125,450 
S8 
67 
1075 
886 
882 
1000 
672,690 
189 


166 

772 

890 

890 

714 

807 

119 

687 

58 

648 

1048 

810 

790 

499 

496 

477 

185 

1885 

424 

296 

1057 

863 

581 

800 

1820 

1868 

1185 

1078 

1026 

1056 

523 

57,81 

585 


Ixvi 


NAMES   OF   CA8ES. 


Pitchford  V.  Davis 
Pitt  V,  Chsppelow 

V,  DonoTan  . 

V.  Ponsoid  . 

tr.  RubmU     . 

-  r.  Shew 

V.  Snowden  . 

V.  Yaldcn     . 

Pittegrew  v.  Pringle 
Pitta  V.  Beckett    . 

V.  Carpenter 

Plaoe  V.  Potts 
Plaifltow  v.  Van  Uzem 
PlaDche  V.  Fletcher 
Plant  V.  Gotterill  . 
Plasterers'  Co.  v.  Parish 
Player  v.  Bandy   . 
Playters  «.  Shering 
Plaxton  V.  Dare    . 
Pleasant  V.  Benson 
Plenty  v.  West 

Pleyin  v.  Marshall 
Plimley  v.  Westley 
Plmner  v.  Brisooe 

V.  Marchant 

Plnnkett  v.  Cobbett 
Pocock  V,  Pickering 
Poirier  r,  Morris  . 
Pole  V,  Fitzgerald 

V.  Han-obin  . 

Polglass  V.  Oliver 
Polhill  V.  Walter  . 
Polkinhom  v.  Wright 
Pollard  V.  Bell      . 
V.  Evans  . 

c.  Gerard. 

PoUitt  V.  Forrest  . 
Pollock  V.  Stables 

V.  Staoey  . 

Pomfret  o.  Bicroft 
Pond  V.  King 

V,  Underwood 

Ponthonier  v.  Dawson 
Pool  V.  Bonsfield   . 
Poole  v.  (Grantham 

V.  HiU 

V.  Huskinson 

V.  Longnevill 

V.  Poole 

V,  Tnnbridge 

V.  Warren  . 

Pope  V.  Biggs 

V.  Davis 

V,  Tillman   . 

Popham  V,  Gawdy 
Poplett  V.  Stockdale 
Popplewell  V,  Wilson 
Pordage  v.  Cole 
Port  V.  Turton      . 
Porter  v.  Cooper  . 

V,  Harris    . 

V,  Palsgrave 

V.  Shepherd 

V.  Bweetman 

V.  Taylor    . 


PAGl 

1158 

861 

1268 

79 

588 

682,  1806 

1218 

194 

1006 

878 

170 

69 

70 

950,  1000 

278 

Clerks' Co.     1186 
598 
1221 
743 
714 
892 
1878 
149,  406 
1201,  1206 
.       801 
.     1068 
810,  311 
.       892 
.       985 
.       585 
174,  1369 
67,  856,  644 
88,  1305 
78,  1011 
1072 
84 
1223 
80 

676,  834,  1881 
491 
967 
766 
1377 
61 
1406 
125 
1316 
668 
18 
175 
680,  712,  742 
79,88 
681 
1209 
896 
1392 
426 
492,  543,  547 
224 
115 
566 
423 
544 
493 
1160 


Porter  v.  Vorley    . 

r.  Walker  . 

Porthonse  v.  Parker 
Portman  v.  Morgan 
Postlethwaite  o.  Gibson 

. V,  Moonsey 

V.  Parkes 

Postman  V.  Harrell 
Pott  V.  Beavan 

V,  Clegg 

V,  Byton 

V.  Tnmer 

Potten  V.  Bradley 
Potter  V,  Brown 

V.  Bayworih 

V.  Starkie 

Poits,  Exp.  . 

r.  Bell 

V.  Sparrow 

Penlter  v,  Killingbeck 
Poolton  V.  Lattimore 
Powell,  Exp. 

V,  AnseU  . 

V,  Divett  . 

I  fj,  Edmonds 

V,  Graham 

—  V.  Gudgeon 
— ^—  r.  Horton  . 

■  V,  Hoyland 

■  V.  Hyde    • 

V.  Jeaaop  . 

V.  Jones    . 

■  r.  Mason  . 

—  V.  Monnier 

■  V.  Powis    . 

■  V.  Rees 

V.  Wood    . 

Power  V.  Barham  . 

V.  Isod 

V.  Jones 

V,  Wells 

Powers  V.  Fowler  . 
Powle  V.  Hagger  . 
Powles  V.  Hilder  . 
V.  Innes    . 

V.  Page 


Powley  V.  Walker . 
Fownal  o.  Ferrand 
Poxon  V.  Smart 
Pozzi  V.  Shipton     . 
Prat  V.  Stem 

V,  Taylor 

Pratt  V.  Swaine 

Pray  v.  Edie 

Precions  v.  Abel    , 

Freece  v,  Corrie 

Preedie  v.  London  and  North  Western 

Railway     . 
Prescott  V,  Boucher 
■  V,  Flinn 


Presgrave  v.  Saunders 
Prestidge  v.  Woodman 
Preston,  Exp. 

V.  Christmas 

V.  Samplin 


FAQW 

275 
240,  242,  324e 

1167 

693,  1209 

932 

783 

1125 

680,  1308 

274 

154 

1151,  1154 

228 

1209 

324p 
388 
319 
260 
997 
182 
852 
656 
£66 
116,  571 
874 
198 
793 
965 
179 
1350,  1355 
967 
855 
380 
348 
380 
476 
108,  786,  791 
780 
641,  647 
623 
41 
103 
869 
119 
445 
993 

1166 
49 
79 
621 
469 
666 
347 
797 
945 

1117 
676 


1144 
673 
419 

1210 
928 
237 
45,  581 

1250 


NAMES   OF   CASES. 


Ixvii 


PAOI 

Prestwiek  V.  Manhall  ...  862 
Prev  V,  SqnixQ  ...  40,  1411 
Prioe  V.  Barker  ...      601 

-= «.  BeU 1012 

V.  OrofkB        ....    1072 

V.  Baston      .        .        .        ,        50 

V.  EdmoncUi  ....      482 

O.Fletcher    ....      640 

V.  Green        ....      688 

V.  Groom       .  285,  292 

V.  Hanrood  .  .        .      920 

V.  Helyar      ....      819 

v.Jenkings    ....     1262 

r.  Lejbnm    ....      854 

V.  liitlewood         .        .        .    1142 

V.  Menenger  .981 

r.MitcheU    ....      488 

v.Mooltoii    ....      489 

r.  Neal.        ,        .  105,420 

1».  Noble        ....        88 

r.  PowcU       ....      904 

V.  Price         ....      187 

V.  Reee 146 

-^—  V.  Ricfaardaon        .        .         .      859 

».  Williams   ....      125 

0.  Woodhoiue        .  .    1818 

Pricbaid  V.  Powell  ...  466 
Prickett  V.  I>own   .  .805 

V.  Gratrez  .928 

Priddy  V.  Henbrey  .        .       115,570 

Prideanz  r.  Buimett      .  654 

Prleetl^  v.  Fowler         ...     1116 

v.  Watson        ...      102 

Prince  r.  Blackburn        ...      578 

r.  Nicholson  .796 

V.  Bowson  .        .  .798 

Prince  of  Wales  Assurance  Co.  r. 

Harding    . 
Prince's  case 
Pring  V.  Clarkson 
Prior  V.  Hembrow 

V.Wilson 

Pritchard,  Be 

V.  Long 

V.  Merdiants'  and  Trades 

men's  Ass.  Co. 


Probert  v,  Knonth 
Proctor  V.  Bnrdet . 

V.  Hodgson 

V.  Jones   . 

V.  Nicholson 

V.  Sargent 

Prole  V.  Wiggins  . 
Prosser  v.  Nixon  . 
Proihero  v,  Thomas 
Prudhomme  v.  Fraser 
Pruessing  v.  Ing  . 
Pryme  v.  Brown    . 
Pr jor  V.  Pettingall 
Packle  V,  Moore   . 
Poghr.  Griffith    . 
PaUen  v.  Palmer  . 
Pulling  V,  Tucker. 
PurceUf.  Macnamara 
Puichell  V.  Salter 


1044 

772 

410 

79 

1059 
308 

1806 


1044 
144 
541 
1321 
867 
58 
588 
586 
1082 
185 
1268 
869 
88 
5 
158 
1814 
1216,  1859 
251 
1073,  1080 
808 


Purdon  v,  Purdon 
Pure  V.  Sturdy 
Pumell  V.  Young . 
Pursell  V.  Horn    . 
Purset  V.  Hutehings 
Purssord  v.  Peek  . 
Purtonv.  Honnor. 
Futman  r.  Yaughan 
Pye  V.  Mumford   . 
Pym  V.  Campbell . 
Pyne  v.  Dor 
V,  Woolland 

Qaarles  v,  Searle  . 
Qoarman  v,  Burnett 
Quarrier  v.  Colston 
Quartermaine  v.  Bittleetone 
Queen  v.  Blagden . 

V.  Daniel    . 

V,  Murrey  • 

Quested  v.  Callis  . 
Quick  V,  Staines  . 
Qain,  Be      .         .         . 


R.V, 

—  V, 

—  V, 
V. 

—  V, 

V. 

V, 

—  V. 

—  V. 

—  V. 

—  V. 

V. 

—  V. 

—  V, 

—  V. 
V. 

—  V. 

—  V. 

—  V. 
V. 

—  V. 

—  V. 

—  V. 
V. 

—  V, 

—  V. 

—  r. 

V. 

V. 

V. 

V. 

—  V. 

—  V, 

—  V. 
V, 

—  V. 

—  V. 

—  V. 

—  V. 

—  V. 


Abingdon,  Lord    . 

,  Marquis  of 

,  Mayor  of 

Abrahams    . 
Adderley 
Almon 
Alresford 
Ambergate  Bailway 

Amery 

Anderson 

Amand 

Arnold 

Ashton 

Attwood  .  117 

Antridge 


Balby  and  Worksop  Trustees  1 088 
Baldwin  ....  1107 
Banghurst  ....  922 
Bankes  ....  1088 
Barker  .  1091,  1097 
Barnard's  Inn  .  1095 
Banistople  ....  1091 
Barr  .  .  .  1141,  1817 
BedaU  ....  748 
Bedford  Lerel,  Corporation  of  1 176 
Becdle  ....  1176 
Bellringer  .  .  1184,  1189 
Benett  .  .  .1097 
Benn  ....  1091 
Bennet  .  .  .1172 
Benney  ....  1178 
Berry  ....  1268 
Bettesworth  .  1090,  1100 
Betts  ....  1182 
BUlinghuzst  .  14 
Bingham  .  .  85,  1177 
Bird  ....  1188,  1191 
Birkenhead  Bailway  .  .  1128 
Birmingham  .  15,  1088 
• ,  Ac.,  Bailway    .     1090 


PAOB 

156 
.  729 
.  1808 
.  27 
85 
.  409 
.  1078 
.   222 

481 

880 
.  1328 

798 

.  1209 

446,  1122 

96 

285 

.  1192 

.  1124 
748 
198 
768 

.  8242 

,  1052 

.  1102 

.  1100 

1090,  1096 

251 

1062,  1119 

705 

1084,  1096, 

1109 

.  1184 

.  1178 

.  1232 

.  1192 

.  1089 

1188,  1190 

1198 


Ixiiii 


NAMISa  OF  CAfiBt* 


PAOB 

PIAH 

I.V.  Bland 

.    1096,1102 

n,  V.  Conyers       .        .  1095, 

1097,  1101 

—  V.  BlAkemoro  . 

61 

—  V,  Cooper 

.     1066 

—  V.  Blanahard    . 

.     1091 

r-«.  Cotton         .        .        . 

665 

—  V.  Bolton 

924 

— -  V.  Conrtenay    . 

.     1197 

—  r.  BonBaU,  Lord  of  Uie  Manor  of    1092 

— ».  CreeTey  '     .        .        . 

1052,  1062 

—  •.  Booth          ,        . 

.     1177 

.  —V.  Cndlipp       .        ... 

.     1178 

—  V,  Boesiney,  Mayor  of . 

.     1088 

—  V,  Catbndi       . 

.     1191 

■^  V.  Boacher 

.    1185  ' 

—  ^..Dartmouth,  Lord 

.     1111 

—  V.  Bowen 

17 

— V.  Dawbeny 

.     1170 

—  V.  Bower 

.     1104 

—  V.Day    . 

.     1180 

—  V.  Boyles 

.     1176 

—  V.  Dayman 

.     1091 

—  V.  Brame 

,     1179 

^  V.  Brampton    . 

12,  20 

of     .        . 

.*    1084 

—  V.  Boecknock  and  Abetgayenny 

—  V.  Denbighshire  Justices    . 

.     1090 

GanalCo.  . 

.     1084 

—  V.  Dendy 

.  '  1108 

—  V.  Brewers*  Co. 

.     1092 

—  V.Derby 

.     1103 

—  V.  Bridge 

.     1180 

—  V ,  Conndllors  of      . 

.     1088 

—  9.  Bridgnuin     . 

.     1091 

—  V, ,  Mayor  of    . 

.     1103 

—  V.  Bridgnorth,  Mayor  of 

.     1186 

—  V.  Derbyshire  Railway 

.     1094 

—  V,  Bridgwater,  Corporation  of    ,    1087, 

—  V.  DolgeUy  Union,  Gaardiaiis  of     1090 

1179 

.  —  V.  Doncaster    . 

.     1104 

—  V,  Brighton      . 

—  V.  Bristol  and  Bxeter  Bail 

1094 

«J-                                   M 

.     1108 
.     1093 

way   !     1084 

—  V.  Douglas 

—  V. .    Dock  Co.   . 

.    1094,  1096 

—  V.  Dorer,  Mayor  of  . 

779,  1101 

—  V.  Bristow 

.     1097 

—  V.  Dixon 

1119,  1183 

—  V.  Brooks 

.     1192 

—  V.  DnUingham 

.       700 

—  V.  Browne 

.     1091 

—  V.  East  Mark  . 

.     1816 

—  V.  Baofaanan     .  .     . 

.       181 

—  V.  Eastern  Counties  Bailwaj 

r      .    1089, 

—  V.  Backingham 

.     1817 

1105 

~  V,  Backs,  Justices  of 

.     1092 

—  v.Edlaston      . 

.     1091 

—  V.  BuUer 

.     1088 

—  V.  Edmonton    . 

.     1298 

_  V.  Bomstead    . 

.     1190 

—  V.Edwards      . 

.       271 

—  V.  Burdett 

.    1062,  1065 

—  V.Ellis    .... 

.     1091 

—  V,  Burton-on-Trent  . 

14 

—  V.  Ely,  Bishop  of      .  1090, 

1096,  1102 

->  V.  Caledonian  Bailway 

.     1101 

—  V.  England,  Bank  of 

1095,  1097 

—  V.  Cambridge,  Corporation 

of     .     1088 

—  V.  BrisweU 

,       762 

—  V, ^  Mayor  of 

.  1088,  1104, 

—  V.  Eyaos 

.     1092 

1181,  1190 
of      .     1090 

—  V.  Excise  Coinmissionen   . 

—  V.  Exeter,  Chapter  of 

1088,  1094 

.     1096 

—  V,  Canterbury  . 

.     1091 

—  V. ,  Mayor  of 

.     1105 

—  tf.  — ■ ,  Ardibishop 

of     .    1084, 

-V.Pali     .... 

.     1110 

1096 

—  V.  Fayeraham  . 

.     1104 

—  V.  Carmarthen,  Corporatio 

Qof  .     1172 

—  v, J  Fishermen  of 

.     1191 

"■  *•  7:rTT:r'  ^y^'  °^ 

.     1094 

—  V.Fielding 

12 

—  V.  Chadwiok     . 

18 

-  V.  Filewood 

.     1170 

—  if.  Chalice 

.   1105,  1107 

—  V.  Fisher 

.     1091 

—  V,  Chalke 

.     1104 

—  V.  Fox     . 

.     1090 

—  V.  Champion    . 

.     1084 

—  V.  Francis 

.'  1182, 

1187,  1198 

—  V.  Charretie     . 

.       589 

—  V.  Qaborian 

.     1089 

—  V,  Chawton 

707,. 709 

—  V.  Gadsby 

.     1091 

—  V.  Cheadle 

.     1096 

—  V.  Galle  . 

685 

—  V.  Cheek 

.   1091,  1109 

—  V.  Gamble 

.     1084 

—  V.  Cheshnnt,  Tnmpike  of 

.     1090 

—  V.  Gibbs 

.       686 

—  V,  Chester,  Bishop  of 

.       85,  1094 

—  V.  Gloucester,  Bishop  of    . 

.     1097 

—  V, ,  City  of    . 

.     1101 
.     1095 

—  V.  Godolphin,  Lord  . 

—  V.  Grampond    . 

.     1091 

~*"  V*            ,  l^ean  of  • 

1188 

—  «.  ChiUeaford   . 

.       140 

—  V. ,  Mayor  of  . . 

.     1186 

-t;.aiit^          .         . 

.     1187 

—  V.  Gray*s  Inn  . 

.     1095 

—  V,  Clark  . 

.     1097 

—  V.  Greame 

.     1091 

—  V.Clarke 

.     1197 

—  V.  Great  Western  BaUway 

.     1084 

— ».  Clear  .        .        .        , 

.     1092 

—  V.  Greene 

1179,  1196 

—  V.  Coaks  . 

.     1180 

—  V.  Greet  .... 

.     1189 

—  V.  Coggan 

.     1092 

—  V.Griffiths       . 

.     1105 

—  V,  Colchester,  Mayor  of     . 

.     1088 

—  V.  Grimes 

.     1196 

—  V.Coleridge     . 

.     1097 

—  V.  Grimshaw    . 

. 

.     1177 

VAum  or  CAMS* 


Ixix 


. 

PAGE 

PAOB 

B^  r.  Goudge 

.    1177 

B.  ft  London  and  North  Western 

—  r.Cktch 

.    1119 

Bailiray    .        .        .        .     1084 

—  ft  Hale    .        . 

.  •     .     1093 

—  ft  London  and  South  Western 

—  V.  Halifitt 

.     10*96 

BaUway    .    '    .        .        .     1101 

—  ti.  Hall    .        .        .  1091,  1178,  1198 

—  ft  London  Assurance  Co, 

.     1097 

—  V.  Hanley.     .  . 

.     1176 

— -  ft ,  Mayor  of 

.     1086 

—  ».  HarriB 

.     1182 

—  ft f  Sheriflf  of 

.      608 

—  r.  Hartley 

.,   1172 

—  ft  Lufie  .     *  ♦. 

.       749 

—  r,  Harvey- 

.     1182 

—  ft  Luton  Boads 

110, 1106 

—  V.  Hanriok 

.     1086 

—  ft  Lyme 

.     1103 

—  ftHtetmff8,U4yoraadJimUof    1089 

—  ft  M'Kay        .          1093,  1193,  1198 

—  «.  Hatfield 

.     1298 

—  ft  Hacgowan  . 

.  .1085 

—  v.'Hawes 

19 

.     1091 

—  V.  HawkinR 

.     1180 

~  ft  Manchester  and  Leeds 

BaU- 

—  «.  Head  . 

.   1188,  1191 

way 

.    1108 

—  ftHebden        . 

.     1194 

.      749 

—  V.  Hedges 

.     1178 

—  V.  Margate  Pier  Go. 

.     1101 

ft  Hendon,  Lord  of  the  Manor  of    1092 

—  ft  Marsden 

1057,  1173 

—  ft  Hereford,  Mayor  of 

.     1100 

—  ft  Mary  Carlisle       . 

•     1052 

—  V.  Hertford,  Mayor  of 

.    1170,  1172 

—  ftMears 

.    1093 

—  V.  Highniore    . 

.     1172 

—  ft  Mein  .        . 

.     1176 

—  ft  Hodge 

.     1179 

—  ft  Merchant  Taylor^s  Co.      1092,  1191 

—  ft  Hodaon 

.     1183 

—  «.  Middlesex,  Archdeacon  of     .     1085 

—  ft  Holt 

.     1065 

—  ft ,  Jostiees  of      1091,  1094 

.    1193 

—  ftMidhurst     ....     1093 

—  ftHopkina 

.     1101 

—  ft  MiUer 

1184,  1189 

—  ft  Horabrook  . 

.     1065 

—  ft  Mlllis 

.        .        12 

—  r.  Homdon 

.      832 

—  ft  Milner 

.    1183 

—  ft  Home 

.     1264 

—  ft  Milvcrton    . 

.     1090 

—  ft  Hoitmen      . 

.     1191 

—  ft  Mirehouse  . 

.     1091 

—  V.  Howdl 

.     1170 

—  ft  Monkhouse 

.     1200 

—  ft  Hadson 

.     1106 

—  ft  Montague,  Lord  . 

.     1093 

—  ft  Hughes 

.      224 

—  ft  Moiigan 

1091,  1170 

—  ft  HnU  &  Selby  Eailway 

1084,  1097 

—  V.  Morpeth,  Bailiffs  of 

.     1089 

—  ft  Hulaton 

.        .     1177 

—  V,  Morris 

.     1188 

—  ft  Humphery  . 

.    1181,  1366 

—  V,  Morton 

.     1172 

—  ft  Ingham 

.     1091 

—  ft  Mothersell  . 

.     1193 

.     1100 

—  ftMousley      . 

.     1176 

—  ft  Jeyes 

.    1084,  1097 

—  ft  Myers                  .         , 

.     1227 

—  ft  Joliflfe 

.    1194 

—  r.  NeU    . 

.     1129 

~  ft  Jones . 

.     1180 

'  —  ».  Neville       . 

.     1130 

—  ft  Jotham 

.     1096 

—  ft  New  Windsor,  Mayor  of        .     1101 

—  ft  Eea    . 

.       749 

—  ft  Newbury,  Corporation  of      .     1110 

—  ft  Kelk  . 

.     1110 

—  ft  Newman    '.                 .    1065,  1070 

—  ft  ICendall 

.     1090 

—  ft  Newsham    ....    1088 

—  V.  King's  CIer&  Chnrchwardens 

—  ft  Norfolk  Sewers    .        .        .     1094 

of     .        .        . 

.     1089 

--  ft  North  Midland  BaUway        .     1105 

—  ft  Kirke 

.     1110 

—  ft  —  Petherton  ...      751 

—  «.  Kynaston    . 

.    1189,  1222 

—  ft  Northam     ....     1088 

—  ft  Kyningham  Level 

.     1176 

—  ft  Northampton       .        .             1317 

—  ft  Lambert 

.     1066 

—  ft  Northfield  ....        17 

—  V.  Lancashire  and  Yorkahire 

—  ft  Norwich  and  Brandon  Bail- 

BaUway    . 

.     1089 

way   .                 .     1084 

—  V.  Lane  . 

~  V.  Langham    . 

.     1177 
.     1190 

«                           TYniiTi  nf                              "•  '^^'^ 

^                            Mnnrnr  nf  10^ 

6,1094,1100 

—  ft  Leake 

.     1816 

—  ft  Nottingham                 .        .     1095 

—  V,  Ledgard 

.     1105 

—  ft  ,  Mayor  of  .        .     1101 

—  V.  Leed^  Mayor  of  . 

.     1088 

It                                          OM   IDfrn-fnr 

works 

—  ft  Leicester     . 

.     1091 

Co 1084 

—  IT                          Tnnrfimfl  tif 

.     1092 
.     1203 

—  ft  Ogden         .                .   1171,  1176 

—  ft  Oliver         ....     1200 

—  ft  Lewis 

—  ft  Lichfield,  Mayor  of 

.  1086,  1176, 

—  ft  Orton                           .  1090,  1094 

1186 

—  ftOsboume    ....     1185 

—  V,  Lincoln's  Inn,  Benchers  of    .     1095 

—  ft  Oswestry     ....     1097 

—  V,  Liverpool    . 

.     1103 

—  ft  Oundle 

.     1105 

Ixx 


NAMES  OF  CASES. 


R.  v. 

—  V. 

—  V, 

—  V. 

—  V. 

—  V, 

—  V. 

—  V. 

V. 

V, 

—  V. 

—  V. 

—  V, 


Owen 
Oxford 


and  Witney  Boads, 


PAGV 

1177 


TroBteeB  of 
-,  Biahop  of 
-,  Burgesses  of 
,  Mayor  of . 


1096 
593,  1101 
.  1087 
1088,  1176 
.   746 
.  1178 
1178,  1180 
1086,  1186 
1084,  1106 
.  1144 
.  1062 
.  1893 
.  1177 
.  1317 
.  1190 
.  1088 
.  1096 
.  1196 
.  1086 
1084,  1097 
1178 


—  V. 

—  V. 

—  x>. 

—  V. 


Padstow 

Parkyn 

Parry 

Paamore 

Payn  . 

Fedley 

Peltier 

Pendleton    . 

Pepper 

Petiie 

PhUIips       . 

Phippai 

Physicians,  College  of 

Pindar 

Pole    . 

Ponsford 

Ponsonby    . 

Powell  1098,  1172,  1188,  1191 

Preece         ....     1182 

Pros,  of  M.  Scales,    London 

Mayor  and  Aldermen  of  .  1106 
Pulsford  ....  1189 
Qnayle  ....  1177 
Badnor,  Justices  of  .  1091,1097 
Ramsden  ....  1176 
Beading  ....  749 
Bichards  ....  1091 
Bichardson.  .  .  1103,  1193 
Bipon,  Mayor  of  .  .  .1100 
Boberts  ....  1170 
Bobinson  ....  29 
Bochester,  Dean  of       .         .     1096 

,  Mayor  of     .         .     1086 

Book 749 

St.  Andrew's,  Holbom  .     1101 

St.  Chads,  Salop,  Orei-seers  of  1106 
St.  Devereuz  .  .  .  11 
St.  George  ....  26 
St.  James,  The  Inhabitants  of  1316 
St.  John      ....     1179 

,  Delpike  .        .        13 

701 


-,  Mildmay  Lady 


St.  John's  and  St.  Margaret, 
Westminster,  Churchwardens 
and  Overseers  of         .        .  1096 
St.  Martin's  in  the  Fields      .  1088, 
1098,  1176 
St.  Nicholas         .        .        .  1124 
St.  Pancras          .                  .  1101 
St.  Paul's,  Inhabitants  of      .  1393 
St.  Peter's,  Thetford,  Church- 
wardens of         .                 .  1096 
Sankey        ....  1364 
SarUle        ....  1170 

Scale 1172 

Sedgwick     ....  199 

Severn  and  Wye  Railway      .  1084 

Sewell         ....  730 

Shepherd    ....  1170 


B.  V. 

—  V. 

V. 

V. 

—  v. 

V, 

—  r. 

—  V. 
--  V, 

—  V. 

—  V, 

—  V. 

V. 

—  V. 

—  V, 

—  V. 

—  V. 

—  r. 


Shropshire,  Justices  of 

Sibshelf 

Simpson 

SUtter 

Slythe 

Smith 

South-Bastem  Bailway^ 

Sparrow 
Spencer 
Stafford,  Marquis  of 


PAOB 

927 

14 

1086 

1177 

1179 

1109,  1194 

1097,  1100, 

1102 

.     1090 

1184,  1191 

.     1088 


-,  Mayor  of  1094,  1102,  1108 


Standon 

Startlfant    . 

Stewart 

Stoke  Damerel 

Stourton 

Surrey,  Justices  of 

,  Treasurer  of 

Swansea 

Soyer 

Sydney 


Tate 

Taunton 

Taylor 

Theodorick 

Thwaites     . 

Tidderley    . 

Tithe  Commissioners 

TraiU 


882 

192 
1089,  1097 
1097,  1176 

749 
.  1110 
.  1097 
.  1094 

707 
.  1172 
.  1178 
.  1177 
.  1106 
888,  1179 
.  1189 

638 
.  1104 
.  1101 

730 


Treasury,  Commissioners  of 

Tregony 

Trelawny    , 

Trevenen 

Tucker 

Varlo. 

Victoria  Park  Company 

Wakelyn     . 

Wallis 

Walsh 

Walters 

Ward 

Warlow 

Warren       .... 

Watts         .... 

Weir 

Wellesley,  Lord   . 
Weobly 

West  Biding    of   Torkphire, 
Justices  of         .        .    1091,  1098 
Westwood  .  .    1185,  1188 

Weymouth,  Mayor  of  .  .  1086 
Wbaley  ....  1095 
White  .         .  1086, 1129,  1186 

Whitwell  ....  1177 
Wigan  ....  1100 
Williams  .  .  .  1103,  1171 
Wilson  .  .  938,  1092,  1241 
Wilts  and  Berks  Canal  Navi- 
gation Co.  .  .  1084 
Winchester,  Mayor  of  .  1088 
Windham    ....     1090 

Wix 1110 

Wood  ....     1187 


1094 
1086 
1171 
1179 
1190 
1184 
1097. 
1179 
1178 
1238 
1066 
1089,  1100,  1130 
.  1172 
.  1089 
.  1130 
.  937 
.  1092 
1096 


NAMES    OF    CASES. 


Ixxi 


PAGS 

IL  V.  Wood  Ktton  .     1097  * 

—  V.  Woods  and  Forests,  Commis- 

sionen  of .         .         •         .     1093 

—  V.  Woolmer      ....    1067 

—  V.  Worcestenbire,  Justioea  of  .     1091 

—  V,  WoHley      ....     1154 

—  V.  Wroxton      ....        14 

—  V.  Wynne        ....     1171 

—  V.  Tar)>on>ugfa,  Barl  of    .         .     1091 

—  V.York  ....     1187 

—  v. ^,  Mayor  of    .  .     1102 

Baba  V.  Syland  ....  1160 
Backham  V.  Marriott  ...  158 
Ba^  v.  Wells  ....  802 
Baikes  V.Todd     .  118,859 

Bainev-BeU  ....  1020 
Bains  v.  Stony  ....  842 
Ball!  V.  Bennistonn       .  .       881 

V.  Johnson  .        .        .977,  990 

Balph  v.  Harrey  ....  1152 
Baxnsay  v.  Atkinson     .  .116 

Bamsbottom  v.  Bnckkarst  744 

«.  Lewis    .        .        231,  364 

V.  Mortiey  .         .       205 

V.  Tonbridge      .         .       205 

Bamadale  v.  Qreenacre  .     1899 

Bamsden  v,  Jackson  782 

Bamsey  v.  Baton  ....  807 
Bamshay,  Exp.  ....  1117 
Bamsfcrom  v.  Bell .         .  .958 

Bamns  v.  Crowe  ....  391 
Band  v.  Vanghan  ....  679 
Bandal  v.  Cockran  ...  986 
Bandall  v.  Lynch  ....  560 
— —  V.  Morgan        .         .         .848 

V.  Bigby  .         .         .       570,  624 

— —  V.  Boper  .        .         .       153,  659 

V.  Stevens  736,  747 

Bandle  v.  Qoold  ....  882 
Bandleeon  v,  Morray  .  .  .1123 
Bann  v.  Hnghes  .        .  43,  792,  837 

Bannie  v.  Irvine  ....  584 
Bansome  v.  Bastem  Counties  Bail 

way  .        .        . 

Baphael  v.  Bank  of  England 
Bapson  v.  CaUtt 

Bashleigh  v.  South  Eastern  Bailway 
Batcliff  V,  Chapman 
— ^—  V.  Shoolbred 
Batcliffe  9.  Burton 
Bankin  v.  Homer 
Baven  v,  Stockdale 
Bawbone,  Be 
BawUngs  v.  Bell  . 
'-  V.  Norbury 

V.  Till    . 

V.  Tomer 

—  V.  Vincent 


Bawlins  v.  Vandyke 
Bawlinson  v.  Clarke 

• V,  Pearson 

V.  Shaw 

Bawson  v.  Haigh 

V.  Johnson 

Bay  V.  Clerk 


452 
396 

1121 
501 
754 

1001 

1313 
270 
606 
287,  288 
646 
1058,  1264 
27 
830 
541 
830,  838 

1152 
223 
600 
231 
125 
743 


Baymond  v.  Fitch 
Baynay  v,  Alexander 
Bayne,  Exp. 
Bayner  v.  Godmond 

V.  Grote    . 

,  Be 

Rea  V.  Sheward    . 


Bead's  case 

p.  Ambridge 

V.  Blades 

V.  Bonham   . 

V.  Goker 

V.  Gamble    . 

V,  Leakle 

«.  L^ard 

V.  Nash        . 

©.  Pope 

—  V.  Bann 

—  V.  Royal  Exchange  Assurance 

Co. 

V.  Wilmot 

Reade  v.  Lamb 

Beading,  Mayor  of,  v.  Clark 

Beay  v.  Bichardson 

V.  White      . 

Beddell  v.  Dobree 
Bedding,  Be 
Bede  v.  Fan- 
Bed  man  V,  London 
■■  V.  Wilson 

Redmond  V.  Smith 
Redpath  v,  Roberts 
Ree  V.  Watts 
Reed  v.  Allen 

—  V,  Ashby 

V.  Deere 

V.  Gordon 


Passer 

V.  Shrubsole 

Rees  V.  Abbott 

V.  Morgan    . 

V,  Perrot 

,  Re      .        . 

—  V.  Warwick 
Reeve  v.  Davis 

—  V.  Palmer  . 
Reeves  v.  Capper  . 

V,  Gibson  . 

Regnart  v.  Porter . 
Reid  V.  Ashby 

V.  (Gardner   . 

Reignolds  v.  Edwards 
Reimer  v.  Ringrose 
Remington  v.  Stevens 
Ronalds  v.  Smith  . 
Renanx  v.  Teakle . 
Renew  v.  Axton   . 
Rennie  o.  Robinson 
Renno  v,  Bennett . 
Renshaw  v.  Bean . 
Renvin  v,  Watkin 
Revis  V.  Smith 
Reynell  r.  Lewis  . 
Reyner  v.  Hall 
V.  Pearson 


PAQB 

525,  787 
120,  128 
1249 
954 
812 
258 
1813 
774 
1257 
240 
980 
108,  925 
418 
829 
386 
842 
571,  622 
75 


1039 

240 

836 

72 

187 

138 

1833 

883 

120 

1017 

953,  1028 

1239 

1883 

168 

701 

87 

957 

41 

11 

40 

432 

1222 

708 

B24kk 

380 

1250 

662 

240 

5 

665 

1406 

1414 

1321 

984 

168 

607 

329 

155,  357 

1389 

1244 

1186 

673 

1053 

1150 

991 

1015 


Ixxii 


NAMES   OF   CASKS. 


Beynold  v,  Fenton 
BeynolflU  v.  Bridge 
V.  Backle 


V.  GoBwell 
V,  Ghettle 
V,  Doyle 
V.  Hall  . 
V.  Harris 
•  V.  Ivemy 
V.  Kennedy 


—  V,  Webb 


BhemeB  v.  Humpbreys 
Bhind  v.  Wilkinson 
Abode  V.  Thwaiies 
Bliodes,  Exp. 

V,  Bnllard 

V.  Smetborst 

Bicb  V,  Basterfield 

V,  Kneeland  . 

V.  Parker     . 

c.  Woolley    . 

Eicbards  v.  Barton 

V,  Basset 

V.  Bennett 

r.  Blnck 


—  V.  Browne 

—  V.  Comfortb 

—  V.  Franknm 

—  r.  Fry    . 

—  V.  Harvey 

—  V.  Holditch 

—  V.  London  and  Soatb  Coast 
Railway 


Feake 
.  Porter 
Bichards 


PAGE 

78 

.      178 

555,  626 

186,  189 

402 

154 

294 

1271 

417 

1077 

85 

1358 

994 

78 

281 

491 

154,  368 

1144 

441 

1012 

680,  687 

201 

488 

72 

170,  1408,  1418 


781 

1216 

662 

480 

1162 

1389 


—  V.  Suffield 


Bicbardson,  Exp. 

V,  Atkinson 

V.  Barnes 

V,  Brown 

— V.  Cbason 

V.  Dunn 

'  «.  Qifford 

V.  Hall 

— ^ V  Horton 

V.  Jackson 


445,  462 

1806 

869 

163,  326,  844,  849, 
1068 
.   181 
.   288 
.  1349 
565,  1408 
.   649 
.   201 
78 
523,  838 
851,  1392 
.   619 


.   172 

V.  Langridge  .         .       707 

V.  Mellisb     ...         60 

V.  Oxford,  Mayor  of       .       823 

Bicbmond,  Duke  of,  v.  Costelow    .     1253 

V.  Heapy  .         .       263 

V,  Jobnson    .         .         .     1408 

V.  Nicholson  .         .     1375 

V.  Smith       .         .         .     1868 

Bickards  v.  Mnrdock  .  .  1001,  1003 
Bickett  V.  TuUick  .         .         .712 

Bicketts  v.  Bennett       .        .        .1157 

V.  Loftus         ...  4 

V.  Weaver        .  525,  787 

Bickford  v.  Bidge  ...       408 

Biokman  v.  Carstairs  .  .  .  949 
Bidd  V.  Moggridge  •  .  .  159 
Biddell  v.  Sutton  ...      783 


Biderv.  Edwards 

Bidgway  v.  Hangerfurd  Market  Co. 

V.  Stafford,  Lord 

— —  V,  Wharton 
Bidley  v,  Gyde     . 

V.  Taylor   . 

9.  Tindall . 

Ridont  V.  Bristow. 
Big  V.  Wilmer  . 
Bigby  V,   Great  Western  Bailway 

Co.    . 

V.  Hewitt   . 

Bigden  v,  Vallier 
Bigg  V.  Cnrgenven 
Bigge  V.  Bnrbidge 
Bight  V.  Banks 


V.  Bowden 

V.  Beard 

V.  Cuthell 

V.  Darby 

V.  Price 

Bingham  v.  Clements 
Ringstead  r.  Lady  Lanesborongb 
Bipley  v.  M*Clure 

V.  Scaife    . 

Bippon  V.  Norton 
Biseley  «.  Rile      . 

V,  Byle     . 

Bitcbie  v.  Atkinson 
Bivers  v,  Griffiths 
Bivis  V.  Watson  . 
Boacb  V,  Wadman 
Bobbins  v.  Fennell 
Boberts  v.  Bate  . 
r.  Berry 


f,,  Bethell 

V,  Camden 

V,  Elsworth 

V.  Fonnereaa 

V.  Hardy 

V.  Havelock 

■ «.  Hayward 

V,  Jackson 

r.  Karr    . 

V.  Malston 

V.  Ogilby 

«.  Peaks  . 

-  —  V.  Phillips 

V.  Price    . 

f,,  Snell   . 

■  V,  Tucker 
V,  Withered 

V,  Wyatt 


1256,  1264 
416 
1001 
S60 
78 
712 
672 
1815 
24 
111 
427 
885,  902 
1189 
1215 
106,  857 
661 
1889 
Bobertson  v.  French  949,  959,  1026, 1878 

■  V.  Ghiuntlett 
■  V,  Hamilton 

r.  Kensington 

V.  Liddell 

V.  Powell 

Robins  v.  Bridge  . 
V,  Cox 

«,  GKbson . 

V.  Heath  . 


V.  May 

— — V.  Power 


FAOK 

120f 
1114 
684 
869 
238 
864 
150 
426 
d24r 


492,  501 
447,  1138 
884 
11 
657 
882 
710 
721 
715 

707,  719 
882 
1859 
888 
564 
552 
47 
921 
665 
546 
176 
624 
584 
111 
129 


1822 

1025 

882,  818 

227,  281,  286 

1259 
192 
624 
406 
110 
427 

1247 


NAMES   OF    CASES. 


Ixxiii 


Bobinson  v.  Bland 
V.  Brown 


Gheeaewright 

V,  Cook 

V.  Cotterell    . 

V.  Dnnmore    . 

V.  Harman     . 

■  r.  Hindham  . 
V.  Learoyd 

'V.  Harchant 

V,  May 

V,  Nahon 

'V.  Powell 

V,  Reynolds   . 

V.  Boland 

V.  Butter 

~— r.  Taylor 

V.  Touray 

V.  Waddington 

f?.  Wall 

V.  Yarrow 


Bobeon  v.  Bennett 

V,  Doyle    . 

V.  Brammond 

V.  Eaton  . 

V.  Gh)dfrey 

V.  Oliver  . 

r.  Bolls    .         .     231 

V.  Tnrnbull 

Bochdale  Canal  Co.  v,  Badeliff 
Bochtscliilt  V.  Leibman 
Book  t*.  Leighton  . 
Boden  v.  Eyton 
Boderiok  v.  Hovil 
Bodgere  v.  Maylor 

V.  Parker 

Bodney  v.  Chambers 

V.  Strode  . 

BodweU  V.  PbUUps 
Boe  d.  Berkeley  v.  Archbishop  of 
York 

d.  Gilman  v.  Heyhoe 

d.  Leake  v.  Doe 

V.  Cbamock 


T.  Wilkinson 

Boffey  V.  Greenwell 

V.  Henderson 

Bogers,  Exp. 

V,  Allen   . 

VOL.  I. 


PAGE 

423 
598 
999 
178 
413 
445 
125,  201 
1114 
632 
1056 
1056 
838 
921 
376 
115,  188,  187 
813 
610 
948,  957,  999 
251,  682 
.  193 
419 
.  401 
142,  1401 
.  1161 
84 
75 
.  392 
,  1889,  1349 
.  1398 
.  1138 
.  163 
.  782 
683,  690 
.       956 


832, 


990 
688 
507 
37 
850 


834 
.  881 
.  726 
.  707 
.  745 
.  724 
.  518 
.  700 
.  700 
.  699 
.  760 
.  719 
.       754 

712,  716 
.  758 
.  710 
.  753 
.  691 
714 
.  714 
.       707 

424,  426 

1147,  1345 

.       270 

.       824 


Bogers  v.  Benstead 

•  V.  Birkmire 

V,  Clifton . 

».  Grazebrook 

.  V.  James  . 

■  V.  Langford 
—  V,  Mayhoe 

V.  Payne  . 

V,  Pitcher 

r.  Beeves . 

■  V,  Spence . 

V.  Stevens 

Bohl  V,  Parr 
Boles  V,  Bosewell . 
Bolin  V.  Steward  . 
Bolls  V.  Bock 

V,  Yate 

Bondeau  v.  Wyatt 
Boper  V.  Birbeck  . 

V.  Lloyd     . 

Boret  V.  Lewis 
Bosoorla  v.  Thomas 
Bosoow  V.  Hardy  . 
Bose  V,  Blakemore 

V.  Bowler     . 

V.  Green 

V,  Groves     . 

V.  Hart 

V,  Haycock  . 

V,  Miles 

V,  Poulton    . 

V.  Bowcroft  . 

V.  Sims 

Bosewell  v.  Prior . 
Bosher  v.  Kieran  . 
Bobs  v.  Bradshaw 

V.  Clifton     . 

,  Exp.  . 

V,  HUl 

V.  Hunter    . 

V.  Johnson   . 

V.  Noel 

V.  Norman   . 

Bossetto  V.  Gnmey 
Botch  V,  Edie 
Bothery  v.  Carry . 
Bothschild  v.  Carrie 
Bothwell  V.  Cook  . 

V.  Timbrell 

Boach  V.  Great  Western 

Bough's  case 
Bound  V.  Hope  Bide 
Bouse  V.  Bardin    . 

v.  Patterson 

Boutledge  v,  Abbott 

.  V,  Burrell 

V.  Bamsay 

,Be       . 

Boux  r.  Salvador  . 

V.  Wiseman 

Bowcliffe  V.  Edmunds 
Bowcroft  V.  Lomas 
Bowe  V,  Hawkins 

-  V,  Pickford  . 


PAGE 

468,  484 

.       679 

.     1267 

.      733 

.       266 

.       149 

.       623 

.      555 

.     1217 

.       605 

.       276 

53,385 

.       965 

.       613 

896,  1258 

.     1297 

.       505 

.       861 

.       875 

.       555 

,     1075 

52,  859 

.       88( 

13 

.       793 

.       253 

.     1132 

324<,  324^  1866 

246 

.     1182 

349,  437 

268 

.      Z2it 

.     1143 

.       386 

.     1042 

933,  1307 

.       273 

445,  462 

.       971 

460,  1876 

.       852 

.     1076 

.       984 

.       969 

.       839 

.       399 

.     1035 

.       306 

Bailway  Co.     232, 

233,  234 

.     1306 

.       236 

.     1821 

.     1206 

.     1825 

1005,  1045 

.       159 

.     324<; 

978,  980 

.      662 

.     1265 

.       157 

3^,  1400 

.     1291 


^    I 


Izxiv 


NAMES    OF   CASES. 


Rowe  V,  Tatte 

V.  Young 

Rowland  v.  filockslcy 
-  V,  Samael 


—  p.  Veale . 


Rowley  v.  Adams . 

Royal  Exchange  Assnrance  Co.  v. 

M*Swinney 
Mail  Steam  Packet   Co. 

Aci'aman 
Royden  v.  Batty   . 
Royston  v,  Eccleston 
Ruck  V.  Hatfield  . 

V,  WilliamB  . 

Rucker  v.  Ansley . 

V,  Cammeyer 

V.  London  Assurance  Co. 

V,  Miller  . 

V.  Palsgrave 

Ruckmaboye  v.  MotticLund 

Rudder  v.  Price    . 

Ruffin,  Exp. 

Rugby  Charity,  Trustees  of,  v,  Mer- 

ryweather 
Rngg  V.  Minett 
Rumball  v.  Noi*ton 
Rumley  v.  Irwin  . 
Rumsey  v,  George 
V,  Webb 


Rumwey  v.  Webb 
Rush  V.  Baker 
—  V,  Peacock   . 
Rushforth  v.  Hadfield 
Rushton  V.  Aspinall 
Rushworih  v.  Taylor 
Russel  V.  Boheme 

V.  Langstaffe 

Russell  V,  Bangley 


■  V.  Bell  234,  317,  324^,  324u,  ^2iy 

■  V.  Devon,  Men  of      .         .1182 

■  V.  Lee      .  188,  145,  596 

■  V.  Moseley 


V.  Palmer 

r.  Phillips 

V.  Powell . 

V.  Sheuton 

— —  V.  Smyth  . 
Russen  v.  Coleby  . 
Rust  V,  Nottidge  . 
Rnstel  V.  Macquister 
Rutherford  v,  Evans 
Rutland,  Countess  of,  case 

— V,  Rutland 

Rntterv.  Chapman 
Ryal  V.  Rich 

V,  RoUe 

Ryalls  V.  Bramall 
Ryan  v.  Clark 

V,  Sams 

Ryley  v.  Hicks 


Sabourin  v.  Marshall 
Sacheverill  v.  Porter 
Saddler  v.  Cleaver 
Saddlers'  Co.  v.  Badcock 


PAGE 

934 
629 
147 
1074,  1082 
934 


319, 


859 

194 

382 

368 

1144 

72,  569 

548 

502 

1063,  1268 

1058 

1348 

783 

1185 

633 

287,  288,  289,  290 

794 

1298 

327,  837 

830 


535 

1025 

120 

1377 

704 

1288 

1145 

999 

873 

967 

387 

987 

163 

571 

287 


1318 
1387 
1195 
1412 

266 

1266 

1067 

Z2idd 

773 
455,  1366 

404 
1349 
1027 

414 

991 


1201 

4es 

Z2i8 
1024,  1044 


Sadler,  Exp. 

V.  Dixon    . 

V.  Evans    . 

r.  Hailock 

V.  Leigh     . 

V,  Nixon 


Saffery  v.  Elgood  . 

Sainsbury  v.  Matthews 

St.  Luke's  V,  Middlesex,  Justices  of 

St.  Martin's  in  the  Fields,  Orerseers 

of,  r.  Warren    .        .         .        , 
St.  Saviour's,  Churchwaxdens  of,  v. 

Smith 
Salkeld,  Exp. 
Salmon  v.  Bensley 

V,  Bradshaw 

V.  Matthews 

V.  Smith  . 

Watson 


FAGS' 

6^ 

.    1022 

108,  769 

1121,  1144 

.       252 

83 

668 

851 

1091 


Salomons  v.  Nissen 
Soloucci  V.  Johnson 

V.  Woodmass 

Saltar  v.  Woollams 
Saltoun  V,  Houston 
Salvin  v.  James  . 
Samfordv.  Cutcliffe 
Sammell  v.  Wright 
Sampson  v.  Burton 

V.  Easterby 

V,  Hoddinott 

Samuel  v,  Bulier  • 
■  V.  Duke    . 

V,  Evans  . 

V.  Morris  , 

V,  Payne  . 

Sanbolfr.  Alford  . 
Sandback  v.  Thomas 
Sanderson  v,  Bdl 

V,  Coleman 

•  V.  Proctor 

V.  Rowles 

V,  Symonds 

Sandford  v.  Rogers 
Sandilands  v.  Marsh 
Sandon  v.  Jervis   . 
Sands  v.  Child      . 

r.  Clarke    . 

V.  Trevilian 

Sandwich,  Mayor  of,  v.  The 
Sansom  v.  Rhodes 
Sapsfordf.  Fletcher 
Sard  V,  Rhodes     . 
Sargent  v.  Morris 
Sari  V.  Bourdillon 
Sarquy  v,  Hobeon 
Sarratt  v,  Austin  . 
Sarsfield  v.  Witherty 
Saterthwaite  v.  Dewfaurst 
Saunders  v.  Bate  . 

«.  Darling 

V.  Drew . 

V,  MiUs 

V,  Newman 

f>.  Topp  . 

V,  Wakefield 


824m 


534 

224 

1147 

541 

1382 

142 

854 

1293 

1011 

1012. 

1147 

498 

1046 

555 

446 

Z2U 

498,  532 

1187 

923> 

1335,  1860 

604 

776 

936 

1362 

1082 

1363,  1870 

105,  418 

1414 

223 

944 

611 

1160 

1226 

1120 

889 

ISO 

Queen        71 


1220 

137 

458 

869 

965 

263 

853 

56,  1125 

1058,  1268,  1399 

.     1207 

.       552 

1052,  1068 

.     1188 

.     1864 

828,  853 


NAMES    OF    CASES. 


lxx\r 


'Sanndenon  r.  Brignall 

V,  Qregg 

V,  Jackaon 

V.  Laforest 

V.  Marr 

V.  Nicholle 


—  V.  Piper 


Savage  v.  Dent 

V.  Bobeiy 

SaTile  V,  Boberta  . 
Saiill  V.  Barchard 

V.  Jaidine  . 

SaTille  and  Wife  v,  Sweeney 

t>.  Eobertson 

SaToiy,  Be. 
Sawtell  V.  London 
Sawyer  v.  Meroer 
Saxon  V.  Browne  . 

V.  CasilB     . 

Saxty  V.  Wilkins  . 

Saye  and  Sele,  Lord,  v.  Stephens 

Sayer  v.  Glean 

V.  CHossop    . 

Sayen  v.  Chapman 

-  V,  London  and  Birmingham 
Flint  Qlaes  Company 
Say  lea  v.  Blance    • 
Scadding  «.  Bytes . 
Scambler  v.  Johnaon 
Scarfe  v.  Morgan  . 
Scarpellini  «.  Atcheaon 
Scarth  v.  Gardener 
Seattergood  v.  Sylvester 
Scheibel  v.  Fairbairn 
Schleainger,  Bxp. 
Schlenckerv.  Mozsy     . 
Schmaltz  v.  Avery 
Schneider  v.  Foster 
■  V,  Norris 


PAOS 

71 

252 

809 

237 

145 

801 

867 

729 

1202 

1072 

1366 

1060,  1255,  1270 


Scholefield  v.  Bobb 
Scholes  V.  Haigreaves 
Scholey  v.  Meama 
■  V.  Walsby 
V.  Walton 


846 

1162 
888 
967 
796 

1076 

1078 
663 

1253 

674 

11 

81 


653 
80 
184 
469 
1368 
361 
917 
1329 
1076 
3246 
43 
812,  879 
76 
870 
650 
468 
611 
90,  421 
160 
274,  818 
998,  1007 
376 


Sehondler  v.  Waee 

Sehroeder  v.  Vaux 

Schnltx  V.  Aatley  • 

Schoater  v.  M'Kellar    .  .     1293 

Scilly  r.  Dalby      ....     1214 

Scorell  r.  Boxall   ....       850 

Scotland  Sea  Inanranee  Company  v. 

Gavin 951 

Scott  V.  Ambrose  ....     8246 

V.  Beaven    ....        72 

V,  BonrdiUon  .952 

©.  Crawford         ...       Ill 

r.  Eaatem  Counties  Bail  way 

Company     .  861,  864 

tf.  Gillmore  ....         68 

V.  Godwin  ....       605 

V.  Irving     .  991,  1031 

r.  Lifford     ....       400 

V.  M'Inloeh         ...  3 


V,  Newington 

Soott  V.  Parker    . 


1363 
70 


PAQl 

Scott  V.  Pettit      ....     1290 

0.  Shearman        .         .    1303,  1336 

V.  Staley      .        .         ,        .      614 

V.  Stephenson      ...         47 

V.  Snrman  ....       814 

V.  Thomaa  ....       288 

r.  Thompson  .1018 

Scotthome  v,    Sonth  Staffordahire 

Bailway 444 

Soottiah  Marine  Inanranee  Co.  v. 

Tamer 980 

Scrimahire  v.  Alderton  .  .       807 

Scndamorev.  Stratton  .  .  .  662 
SonrBeld  v.  Gowland     .  90,  94 

Seago  V.  Beane  ....  113 
Seagood  o.  Meale ....       860 

Seal  V.  Bex 1176 

Seaman  v.  Fonnereau  .  .  .  1001 
Searle  v.  Lane  .778 

Seaton  V.  Benedict  .        .       836 

Seear  v.  Atkinaon  793 

Seddon  o.  Connell  .  .1166 

V.  Stratford  .484 

Sedgworth  «.  Overend  .  .1367 

if.  Spicer       .  .608 

Seera  v.  Hind  ....  618 
Sefton,  Earl  o^  o.  Conrt  .  .1213 
Senhouae  v.  Chriatian    .  1318 

Selby  V.  Eden  ....  416 
Sellera  v.  Bickfottl  .        .       664 

Sella  V.  Hoare       .        .  .690 

Selway  v,  Fogg  ....  76 
Serle  v.  Darford    ....         36 

V,  Norton     ....      408 

V,  Waterworth  .        .       776 

Serrell «.  Derbyshire,  &c.,  Bailway 

Company  ....  1408,  1417 
Serrea  o.  Dodd  ....  860 
Servante  v.  Jamee         .  502 

Severin  v.  Keppell  .        .     1874 

Seward  v.  Baker  ....  72 
Sewellv.  Boyal  Exchange  Aasoranee 

Company. 
Sexton  V.  Miles 
Seymour  v.  Lord  Comtenay   . 
Shack  V.  Anthony 
Shackell  v.  Bosier 
Shadgett  v.  Clipson 
Shadwell  v,  Hutchinson 
Shaftesbury,  Earl  of,  v.  Bussell 
-,  Lord,  V.  Lord  Digby 


Shakespeare  r.  Peppin 
Shannon  v.  Shannon 
Sharp  V,  D*Almaine 

r.  Eveleigh 

-  V.  Gladstone 

V.  Grey       ....       446 

V.  Key         ...        .       762 

Sharpe  v.  Abbey  ....       610 
Sharrod  v,  London  and  North- West 

ern  Bailway  Co.         .         .       28,  1119 
Shatwell  9.  Hall  .  .        .       932 

Shaw,  Exp 244 

V.  Arden      ....       191 

-  V,  Croft       ....      886 


1000 

118 

824 

488,  646 

57 

920,  936 

1142 

298 

1263 

472 

1199 

324« 

41,  1414 

987 


IxxTi 


NAMES   OF   CASES. 


PAQE 

266,  268,  808,  804 
177 
848 


Jtfackoul 


Shaw  V.  Harrej 

V.  Holland  . 

V.  Jakeman . 

V.  Picton     . 

V.  Pritchard 

V,  RobberdB 

—  V.  Stenton    . 

V.  Woodcock 

V.  Worceeter,  Marqiu'e  of 

Shawe  v.  Felton    . 

Sheape  v,  Gnlpeper 

Sheanrood  v.  Haj 

Sheath  v.  Tork    . 

Shee  V.  ClarkBon  . 

Sheen  v.  Garret    • 

V.  Bickie    . 

Sheennan  v,  Thompson 

Sheen  v.  Glanoock 

Sheills  V.  Bait      . 

Shelley's  case 

Shelton  v.  Cole     . 

V.  Livins  . 

Shepherd,  Gent.,  &o.,  v, 

V,  Baker 

V.  Chewter 

V.  Hodsman 

V.  Johnson 

V,  Eain 

V.  Lewis 

. V.  Pybns 

V.  Shepherd 

p.  Shorthose 

Shepley  v.  Davis  . 

Sherard's  case 

Shergold  v.  HoUoway 

Sheridan  v.  Phoenix  Life  AsBnrance 
Company  . 

Sheriffs.  WQks    . 

Sberley  v.  Packer. 

Sherman  v.  Bennett 

Sherrington  v.  Yates 

Sherwin  v.  Swindall 

Sherwood  v.  Adderley 

V,  Clark 

Shetelworth  v,  NeyiUe 

Sheward,  Exp. 

Shilleber  v.  Glynn 

Shilling  V.  Accidental  Death  Insur- 
ance Company   . 

Shillito  V.  Theed  . 

Shinley  v.  Boberts 

Shipley  v.  Craister 


V,  Kymer 
Shipman  v.  Henbest 

V.  Thompson 

Shippeyi'.  Denison 
Shipton  V.  Casson 
Shipwick  V.  Blanchard  . 
Shirley  v.  Newman 

V,  Sankey  . 

V.  Wilkinson 

Shoolbied  v.  Nntt 
Shooling  V.  Lee  . 
Shore  v,  Wilson  . 
Short  d,  Gastrell  v,  Smith 


147,  422 

509 

1048 

617 

86 

613 

945»  987 

1222 

133 

897 

1086 

824r 

1341 

64 

886 

1416 

777,  781,  801 

869 

198,  873 

334 

1417 

991 

880 

178 

647 

133 

646,  664 

897 

743,  800 

1836 

761 

923 

1046 

1167 

67 

1246 

266,  316,  826 

38,  1069,  1407 

618 

744 

619 

257 

44 


1039 
376 
637 
608 
806 
636 
167 
836,  860 
78 

1356 
708 
101 

1003 

1004 
234 
879 
895 


Short  V.  Hnbbard 

V.  Ealloway 

V.  M*Arthy . 

V.  Spackman 

Shove  V.  Webb     . 
Shower  v.  Pilck    . 
Shrewsbnry,  Earl  of,  v,  Gould 
—  V,  Blount 


Shubrick  V.  Salmond 
Shuttleworth,  Exp. 

V.  Cocker 

1».  Garrett 

— V,  Linooln,  Corpora- 
tion of 
r.  Pilkington 


Sibbald  v,  Boderick 
Sibohi  V.  Eirkman 
Sibree  v,  Tripp    . 
Sidaway  v.  Hay  . 
Sidwell  V.  ICason . 
Siebert  v.  Spooner 
Sievewright  v.  Archibald 
Siffken  v.  Lee 
V.  Wray 


Siffkin  V.  Walker 
Sigard  v,  Boberts 
Siggera  V,  Sutton  . 
Sigoumey  v,  Lloyd 
Silk  V.  Osborne    . 
Sill  V.  Worswick  . 
Sillemv.  Thornton 
Silly  V.  Dally 
Simmonds  v,  Taylor 
Simmons  V.  Edwards 
Simon  v.    Great  Western  Bailway 
Company 

V,  Metivler 

Simond  v.  Boydell 
Simonds  v,  Hodgson 
V,  Lawnd 


Simpson,  Exp. 

V.   Accidental 

Co.     . 

V.  Bloss  . 

V.  Clayton 

V.  Dismore 

V.  Hartop 

■  «.  Henderson 

V.  Hurdiss 

——  V,  Ingham 

V.  Lewthwaite 

'  V.  Margiteon 

— —  V,  Penton 

V.  Beady. 

V.  Boblnson 

«.  Savage 

V,  Sikes  . 

p.Tresler 

Sims  V.  Bond 

■ V.  Marryatt 

V.  Thomas    . 

Sinclair  i^.  Bowles 

V.  Eldred 

•  V.  Jackson 

■'     V.  Stevenson 


PAOS 

1204 

665 

164 

812 

90 

1800 

600 

67,  643 

521 

265 

88,  1406 

72 


1084 
607 

1201 
767 
134 

324p 
157 
248 
868,  878 

1012 

1274 
432 

1246 

244 

394,  897 

323 

817 

1047 

1212 
409 
299 


458 

197,  872 
1036 
1037 
706 
239,  248 
Death  Ins. 

.  1043 

95 

498,  629 

.   679 

670,  672 

.   128 

.  1408 

.   148 

.  1319 

.   179 

80,  841 

C37,  1187 

1059,  1266 

.  1142 

244,  265 

766 

.   808 

.   646 

.   315 

77 

1075,  1082 

.   557 

.   272 


NAMES   OF    CASES. 


Ixxrii 


PAOl 

Sinclair «.  Wilson  .        .                296 

Siordldt  v,  Kuczinski  .                         872 

Siflson  V,  Thomlinfion  .         .         .       388 

Six  Oarpenters^  case  .        .               101 

Skaife  v.  Jackson  ...         90 

•Skeate  v.  Beale  .  88,  98,  5S2 

Skelton  v.  Hawling  .         .782 

Skerill  v.  Arery  ...        33 

Bkilbeck  v,  Garbett  .                187,  401 

Skingley  v.  Smridge  .     1201 

Skinner  v.  Chinton  .     1078 

— —  V,  Bebow  .                 .     824r 

'             V,  South  Coast  Bailway      .       446 

.  Stocks  .         .     1162 


-  V.  Upskav 


455,  1862,  1876 


Skipp  V.  Eastern  Counties  Bailway 

Companj 
Skrine  v.  Elmore 
Skuse  V.  Baris 
Skyringv.  Gh^enwood 
Slack  V.  Sharpe 
Slater  v.  Lawson 
.  May 


Sleddon  v,  (^uickshank 

Sleigh  V.  Sleigh     . 

Slim  V.  0reat  Northern  Bailway 

Slipper  V.  Stidstone 

Sloane  v.  Packman 

SloeomVs  case 

Sloper  V,  Oottrell 

Sinbey  v.  Heyward 

Small  V.  Marwood 

V.  Moates 

V.  Naime    . 

Smalloombe  r.  Bruges  . 
Smalley  v.  Blackburn  Bailway 

V,  Eerfoot 

Smart  v.  Harding 
— -r.  Hyde     , 

V,  Nokes    . 

V.  Sandars 

V.  Sanders 

Smethnrstv.  Taylor 
Smith,  Exp. 

V.  Abbott 

— -  V.  Adkins 

».  Alexander 

V.  Alger 

-  V.  AlDson 

V,  Anderson 

r.  Aogell 

— —  V.  Barrov 

V,  Battens 

r.  Beckett 

r.  Bickmore 

V,  Birmingham  Gas  Co. 

V.  Boheme 


1116 

652 

29 

87 

282,  1884 

803 

773 

77 

385,  405 

441 

167 

509 

1264 

848 

1286 

244,  261 

456 

98 

269,  270 

760 

1359 

852 

118,  649 

870 

1147 

806 

146 

227,  255,  409 


—  V,  Bond     .  .        191,  613,  634 

—  V.  Bonchier  .        ,        ,       984 

—  V,  Braine  .        .        ,       376 

—  «.  Bromley  ...         93 

—  V.  Buchanan  ,                 .     324p 

—  V.  Cannan  222,  227,  241,  242,  248 

—  r.  Carr      .  .         .         .908 

—  r.  Chester  .        .       305,  419 


882 

698 

54 

47 

9 

810 

622 

1164 

439 

388 

97 

1358 

429 


.  Clarke 

.  Colgay 
.  Compton 
,  Cooker 
.  Cramer 
.  Cuflf      . 
.  Currie   . 
.  Bayls    . 
.  Day 
.  Dimes   . 
.  Dixon    . 
.  Dudley  . 
.  ETans    . 
.  Ferrard 
.  Ferercl 
.  Flexney 
.  Fuge      . 
.  GFatewood 
.  Goffe     . 
.  Goodwin 
.  Gobs      . 
.Hall 
.  Hamor 
.  Hayward 
,  Hill 
.  Hixon    . 
.  Hodgson 
,  Hopper . 
.  Howell . 
.Hull      . 
.  Jeffreys 
.  Johnson 
.  Jones     . 
.  Keating 
.  Kemp    . 
.  Kendall 
.  Kenrick 
.  Kingsford 
.  Knowelden 
.  Lawrence 
.  Lindo    . 
.  Lloyd     . 
,  Lovell   . 
.  M'Clure 
,  Marrable 
.  Martin 
.  Mawhood 
,  Maxwell 
.  Mercer  . 
.  MUles    . 
,  Monteith 
.  Moon 
.  Mullett 
.  Neale    . 
.  Parker 
,  Payne   . 
,  Pickering 
.  Plummer 
.  Baleigh 
,  Readshaw 
.  Render 
.  Reynolds 
,  Richardson 
,  Royston 
,  Saltzmann 


S6, 


PAGl 

893 

784 

491,  565 

354 

233 

93,  95 

237 

777,  781 

781 

185 

133 

383 

888 

150 

478 

987 

1373 

1213 

119 

6S8 

1276 

606 

1412 

1115 

163 

1072 

317,  324tt 

321 

565 

71 

880 

392 

84 

244 

826 

426 

1139 

1116 

1058,  1268 

1122 

68 

731 

835 

875 

1891 

418 

59 

21 

105,  420 

319,  1303 

47,  135 

.       801 

384,  402 

867,  871 

.     1060 

.       248 

302,  397 

.     1367 

.     1391 

.     1010 

.     1345 

874,  1026 

.     1266 

.     1809 

.       324 


IxxTiii 


NAMES   OF    CASES. 


PIOI 

Smith  V.  Seoul    •        •        •     ^^^t  ^052 

«.  Shaw     ....       821 

V,  Sleap     ....      110 

V.  Smith    ...         44,  788 

V.  Sparrow  .  651 

V,  Spooner  .        .   1268,  1269 

V.  Stokes  ....     1856 

V.  Surman  .  850,  861 

V.  Tett      .        .        .       698,  757 

r.  Thatcher        .        .         ,402 

r.  Thomas  .         .         .     1267 

V.  Thompson  .         .       165 

V,  Thome  .168 

V.  Topping  .         .         .       285 

V,  Trowsdale      .         .         .653 

V.  Twoart  .         .         .     1385 

V.  Warner  .         .       864 

V.  Watson  289,  860 

V,  Westall  ...       866 

r.  Wilson  .        .124,  179,  647 

V.  Wiltshire        ...       931 

V.  Winter  .        .        .     1167 

V.  Woodcock       .  .888 

V.  Woodhonse     .         .       121,  128 

V,  Woodward  .        .539 

V.  Yelton  ...      948 

V.  Young  ....     1876 

Smout  V.  Ilbery    .  .       328,  887 

Smyth,  Exp 288 

V,  Holmes  ...         47 

Snag  V.  Gee  ....     1254 

Snaith  v,  Mingaj  .  .370 

Snee  v.  Fresoott  894 

Snelgar  v,  Henston        .  .     1216 

SDelgroye  v.  Hunt         .         .         •     Z24p 
SnelUng  v.  Hontingfield,  Lord        .       865 

V.  Stag     ....       566 

Snodin  v,  Boyoe    ....  324AA 
Snook  V.  Dayidson         .  .     1366 

Snowden  v.  Dayis  .         88,  110 

Soames  v.  Spencer         .  876 

«.  Watts  ...       268 

Soane  v.  Knight   ....     1060 
Solarto  V.  Palmer  .  .       404 

Solly  V.  Forhes    .         .         .         .601 
Solomon  v.  Bewicke  .         .1047 

V.  Dawes         .  .     1375 

V.  Lawson       .  1058,  1263,  1270 

Solomons  v.  Medex                 .  1268 

Soltau  V.  De  Held          .        .  .     1131 

Somereet,  Duke  of,  v,  Fog\*ell  .       824 

SomeryiUe  v.  Hawkins  .     1256 

Sorsbie  v.  Park  .       603 

Souch  V.  Strawbridge     .  .867 

Sonlsby  ©.  Neving         .         .  683 

Souter  r.  Drake  204,  665 

South  V.  Tanner            .  .680 

Coast  Bailway  v.  Ford  .     1084 

Stafford  Rail.  Co.  v.  Bumaide      276 


Yorkshire  Railway,  Re 

Southall,  Exp. 
Sonthcoto.  Rider 
Southee  v.  Deany 
Southerton  v.  Whitlock 


324; 
.  1090 
.  266 
4 
.  1268 
54,  140 


Sontherwood  v,  Bamsden 
Sonthey  v.  Dennsy 
Soutten  V.  Sontten 
Sowell  V.  Champion 
SowerKy  v.  Butcher 
Spain  9.  Caddell    . 
Spalding  v.  Ruding 
Sparkes  v,  Marshidl 
Sparks  v.  Lloyd 
Sparling  o.  Haddon 
Sparrow,  Exp. 
'  V.  Carruthen 

V.  Cfaiaman 

V.  Hawkes 

V.  Johns 

Speake  v.  Richards 
Spear  v.  Trayers 
Speck  V,  Phillips 
Spence  v.  Aelbrt 

V,  Healey 

Spencer,  Exp. 

,  Lord,  9.  Swannell 

■  V,  Marriott 

V.  Parry   . 

V.  SmiUi 

Spencer^s  case 
Spicer,  Exp. 

V,  Cooper 

Spieres  v.  Parker 
Spiller  V.  Westlake 
Spilsbmry  v.  Micklethwaite 
Spitta  V.  Woodman 
Spittle  V,  Layender 
Spolswood  V.  Barrow 
^ng  V,  Wright 
Spooner  v.  Brewster 
Spraage  v.  Stone 
Spradbery  v.  Gillam 
Spratley  v.  Wilson 
Spratt  V.  Hobhouse 
Sprightley  v.  Dunch 
Sprigwell  V.  Allen 
Spriugbett  v.  King 
Sproat  V.  Matthews 
Spry  V.  Emperor 

V.  Qallop 

Spurgeon  v.  Collier 
Stackpole  v.  Simon 
Stackwood  v.  Dunn 
Stadt  V.  Lill 
Stafford,  Marquis  of,  v. 

,  Mayor  of,  v.  Till 

V.  Forcer 

Stag  V.  Punter 
Stainbank  v.  Penning 

».  Shepherd 

Staines  v.  Wainwright 
Stainton  et  Ux.  v.  Jones 
Stair  V.  Murray,  Earl  of 
Stamford,  Corporation  of,  v.  Pawlett 
Stamina  v.  Brown 
Stamp,  Exp. 
Stamper  v,  Milboume 
Stancliffe  f.  Hardwicke 
Standen  v.  Christmas    < 


1127 

1262 

824m 

1824 

363 

1406- 

1298 

994 

823 

196 

240 

839,  967 

1162 

717 

185 

670 

1292 

1116 

803 

563 

288,  298 

686 

600,  518 

80 

58 

526,  538,  1343 

224 

179 

687 

647 

989 

949,  1036 

363 

1114 

158 

1802 

897 

171,  678 

1333 

107,  806 

726 

641 

1414 

381 

72 

72 

849 

1040 

167 

869 

1317 

1382 

116 

777 

1038 

1088 

60 

1260 

613 

72 

972 

225,  268 

610 

1359 

1381 


Coyney 


NAMES   OF   CASES. 


Ixxix 


Standiah  v.  Bose  . 
Staner,  Bxp. 
Stftoford,  Bxp.      . 
Stanger,  v.  Wilkins 
Stamland  v.  Hopldns 
Stanley  v.  Bemes 

V.  Hayes  . 

V,  Towgood 

Stannard  v,  Forbes 

V.  Ha^r 

—  V.  Ullithome 


Stanafield  «.  Oabitt 

V.  HellaweU 

V.  Johiuoii 

r.  Portemoath,  Mayor  of 

Stante  v.  Pricket . 
Stanton  v,  Ck)Ilier 
Staples  V.  Aiden  . 
V.  Holdsworth 


Stapylton  v.  Clongh 
Startup  V,  Maodonald 
Staunton  o.  Wood 
Stavart  v.  Bastwood 
Sbtvers  V.  Curling 
Staynrode  v,  Locock 
8ie»d  V.  Dawber  . 

V,  Ghwooigne 

v.  Thornton 

Steam  v.  Mills  . 
Stears  v.  Smith  . 
Steareoson  v.  Berwick,  Corporation  of  151 

V.  OUyer      ...       138 

Stebbing  v.  Spioer  .         .         .396 

Stedman  i^.  Bates  .     699,  1216 

V,  Qooch         .  76,  136 

V.  Martinnant  .    324o,  824« 

— « V,  Smith         .         .         .     1857 

Steed  V.  Salt  .        .        .     1157 

Steedman  V.  Bose.  .        .189 

Steel  V.  Houghton  .        .1301 

«.  Borke      ....       779 

V.  Smith       ....       637 

V.  Sonth-Eastem  Bailway       .     1121 

Steele,  Exp 266 

r.  Harmer  .  .883 

«.  Hoe       ....       860 

Stoigenbeiger  v.  Carr  .        .     1152 

Steiglitz  V,  Bggington   .  .1156 

Steinman  v.  Magnas      .  .187 

Stephens  v,  Badcock      .        .     108,  1355 

T.De  Medina  .         ,       125 

r.  Klwall       .         .         .     1849 

V.  Myers        ...         26 

V.  Squire        .         .         .       842 

V.  Taprell       .         .         .904 

V.Wilkinson.        .         .     1273 

Stephenson,  Bxp.  .        .        .263 

V.  Hardy  .         .         .       852 

V.  Hart  .         .     1830 

Sterry  v.  Clifton  .        .        .       278,  587 
Stevens  V.  Curling         .        .         .128 

«.  HUl      .  .         .       867 

V.  Jackson  ,       225,  258 

■■  V,  Lynch  ....        87 


PAGE 
82 

292,  297 
.  1098 
.  243 
.  1187 
.   768 

500,  513 
.  522 
.  511 
.  1268 
.  195 
.  303 
.  1203 
854 
283, 
1347 
30 
.  274 
.  1831 
.  824r 
.   753 

126,  175 
.  122 
.  121 
.  550 
.   119 

664,  878 

.  1355 

.   Ill 

782 

928 


Sterena,  Lessee  of  Gerrard  v, 

Chester,  Lord 
1>.  Midland  Counties 


•  V,  Pinney . 
•V.  Sole 
•V.  Whistler 


Stevenson  v,  Bhikelock 

V.  Cameron 

V.  Gboch 

V,  Hardie 

V,  Lam  bard 

V,  Newnham 

V,  Snow 

Stewart^  Exp. 

V.  Aberdein 

V.  Ball     . 

V.  Bell     . 

■  V.  Cauty  . 

V.  Dunlop 

V.  Greenock 

V.  Kennett 

V.  Moody. 

Stiemold  v.  Holden 
Stiles  «.  Nokes     . 
Stilk  V,  Meyrick   . 
Stirling  V.  Vaughan 
Stock  V.  Mawson  . 
Stockbridge  v.  Sussams 
Stockdale  v.  Dunlop 
— — -  V.  Hansard 

V.  Onwhyn 

Stocken  v.  Colvin 
Stockpole  V.  Earle 
Stoddart  v.  Grant 

v:  Palmer 

Stokes  V.  Cox 

V.  Grissell  . 

V.  La  Biviere 

V.  Lewis    . 

V.  Twitchen 

Stokoe  V.  Singers  . 
Stone  V.  Ball 

V.  Carr 

V.  Forsyth   . 

V.  Lingwood 

V.  Macnair  . 


V,  WyihipoU 

Stonehouse  v.  Be  Silva 

V.  Elliott 

V.  Evelyn 

Storer  v.  Hunter  . 
Storey  v.  Bobinson 
Storm  V.  Stirling  . 
Storr  V.  Lee . 

V.  Scott 

Story,  Exp.  . 
^—  V.  Hodson   . 
Storeld  v.  Hughes 
Stowell  V.  Bobinson 
Strachan  v.  Barton 

V.  Thomas 

Strakerv.  Ghraham 
Straton  v,  Bastall 


PAGE 

Man- 

.   882 
Bailway 

1074 

.   746 

288,  289 

.  1809 

1364,  1869 

610 

.   255 

.   852 

534,  539 

255,  683 

.  1081 

223,  276 

170 

221 

975 

178 

1002 

976 

386 

243 

1355 

1052 

44,  1244 

1025 

66 

170 

962,  1025 

1051 

1892 

401 

60 

892 

1081 

1048 

1410,  1414 

1276 

48,  82 

99 

113G 

540 

838 

1224 

1371 

852 

70 

49 

824r 

922 

884 

285,  291 

671 

875,  428 

352 

842 

923 

1408 

1285,  1292 

202,  877 

.   260 

.   657 

.   885 

90 


Ixxx 


NAMES   OF    CASES. 


Stratton  v.  Pettit . 
Street  r.  Blay 

1'.  Tagwell . 

Stretten  v.  Basnach 
Stricklaod  v.  Stricklaad 

r.  Ward 

Strong  V.  Foster  . 

1'.  Harvey 

V.  Natally 

Stronge  v.  Hawkes 
Strother  v.  Willau 
Stroud  V,  Rogers  . 

V.  Watts    . 

Stronghill  v.  Buck 

r.  Gulliver 

Strntt  V.  Smith  . 
Stuart  V.  Greeuock  Mar, 

V.  Loyell     . 

V.  Sloper    . 

V.  Wilkins  . 

Stubbing  v.  Ileintz 
Stubbs,  Exp. 

^,Re.         . 

V.  Twynani 


Studd  V.  ActoQ 

Sturlyn  v.  Albany 

Sturt  V.  Blandford,  Marquis  of 

V.  Mellish     . 

Sturtevant  v.  Ford 
Sturton  V.  Richardson 
Styan,  Exp. 

V.  Hutchinson 

Style  V.  Hearing  . 
Subley  v.  Mott 
Sullivan  r.  Bishop 

V.  Jones  . 

V.  Seagrave 

•^— —  I'.  Stradlin.5 
Summersettt*.  Jervls 
SummerviUe  v.  Hawklus 
Sumner  r.  Feryman 
Sunderland  Mar.  Ass.  Co.  v 
Surcombe  v.  Finniger 
Surgeons'  Co. 
Surplice  r.  Famsworth 
Surrey  Canal  Co.  v.  Hall 
Surters  v.  Hubbard 
Sutherland  v.  Murray,  General 

V.  Pratt 

Sutton^  Exp. 

r.  Bath    . 

V.  Back    . 

V.  Clarke . 

r.  Johnstone 

V.  Mitchell 

r.  Moody  . 

V.  Rawlin^s 

r.  Sutton . 

V.  Tathara 

■  V.  Temple 
-  r.  Weeley 


Suwerkrop  v.  Day 
Swadling  r.  Piers  . 
Swain  v.  Lewis  . 
V,  Shepherd 


Ins. 


PAOB 

.   830 
104,  655,  657 
1181 
841 
894 
923 
410 
171 
9r37 
280,  238 
461,  1373 
.   630 
.  1407 
.  1311 
.   849 
76 

Co.  .  980 
1049,  1064 
.  223 
.  658 
.  1118 
214 
223,  224 
.   220 


605 

43 

8 

166 

378 

2 

303 

1129 

498 

1072 

633 

1385 

704 

1220 

224 

1054 

•  582 

Kearney  992 

849 

1106 

1391 

1316 

45 

1077 

131,  951,  993 

.   266 

.   818 

1338,  1373 

.  1145 

1074,  1078 

.   450 

.   907 

.   703 

.   895 

80,  807 

653,  1391 

.   224 

.   773 

.   705 

196,  422 

457,  1331 


Swallow  V.  Ayncliff 

V,  Emberson 

Swan  V.  Phillips   . 

V,  Steele 

Swansborough  V.  Coventry 
Swanwick  v,  Sothern 
Swatman  v.  Ambler 
Sweatland  v.  Squire 
Sweet  V.  Lee  855, 

V,  Pym 

Swinford  v.  Bum  . 
Swinton  v.  Molloy 
Swinyard  v,  Bowes 
Swithin  v.  Yinoent 
Syeds  v.  Hay 
Syers,  Exp. 

V,  Bridge    . 

V.  Jonas' 

V.  Pickersgill 

Sykes  v.  Dixon 

V.  Dunbar  . 

V.  GUes 

Symes  v.  Oakes  . 
Symmons  v,  Knox 
Symonds  v.  Page  . 
Syms  V.  Chaplin  . 
Symson  v.  Kirton . 

Tabor  v.  Edwards 
Tabram  v.  Freeman 
Tagliabue  v.  Wynn 
Tairabochia  «.  Hickie 
Taitv.  Harris 
Talbot  V.  Clark     . 

V.  Hodson   . 

Tallis  V.  Tallis 
Talver«.  West     . 
Tancred  v.  Leyland 
Tanner  V.  Bamett 
— V.  Scovell . 


,  Smart 


Tansley  v.  Turner 
Tapley  v.  Wainwright 
Taplin  v.  Florence 
Tapp  V.  Lee 
Tappenden  v.  Burgess 

c.  Randall 

Tapper  r.  Davenport 
Tarleton  v.  Staniforth 
Tarling  v.  Baxter. 
Tarpley  v,  Blabey 
Tarrant  v.  Webb  . 
Tassell  v.  Lewis    . 
Taswell  v.  Stone   . 
Tate  V,  Hitching    . 

V.  Humphrey 

V.  Meek 

Tat 3m  V.  Chaplin  . 
Tatham  v.  Wright 
Tatton  V.  Wade  . 
Taunton  v.  Cooper 

V.  Costar 

Tavernerr.  Little 
Taylerson  v.  Peters 
Taylor's  case 


PAOB 

.  1358 

794 

646 

864 

.  1135 

1291,  1387 

.   506 

.   175 

858,  871,  879 

818,  1275 

424 

926 

US 

354 

460 

Z2iee 

951 

879 

996 

83& 

1081 

198,  205 

606 

169 

763 

448 

892 

324ii: 
54 
458 
551 
1823 
1066 
576,  580 
584 
865 
682 
295 
1286,  1292 
.   158 
74,  1336 
472,  483,  1806 
832,  1147 
643 
244,  260 
97 
596 
1046 
1384 
1064 
1116 
898,  406 
623 
186 
1268 
1363 
531 
890 
646 
676 
675,  1312 
131,  1146 
.   677 
.  1084 


NAMES   OP   CASES. 


Ixxxi 


Taylor  v.  Ashton  . 

V,  Beech  . 

—  V.  Bkeklov 

V.  Brewer 

— ^-^—  V.  Biiggji  . 

V.  BuUen . 

V.  Clow    . 

1;.  Cole 

V.  Croker . 

V.  Crowland  Gas 

'  V.  Fenwick 
"  V.  FreemaQ 

V.  Hague . 

V.  HaU     . 

-^— —  V,  Hare    . 

V.  Hawkins 

V,  Henniker 

V.  Hilary 

V,  Hodgson 

■  V,  HoUman 

V.  Jones  . 

— —  V.  Kinlock 
■   ■  V,  Kymer 

V.  Lidrd   . 

V,  Lamira 

V,  Lenday 

V.  Matker 

V.  Needham 

r.  Page    . 

V.  Parkinson 

. V.  Parry   . 

V.  Pearse 

V,  Perkins 

V,  Phillips 

V.  Plnmer 

,  B« 

V,  BoUnson 

«.  Rolf     . 

p.  8haw    . 

V.  Sham  . 

V.  Smith 

V.  Stray  . 

V.  Wakefield 

V.  Wells 

V.  Whitehead 

V.  Wilson 

Taynton  v.  Hannay 
Teal  V.  Anty 
Tealdi,  Erp. 
Teggetmeyer  v.  Lnmley 
Tempany  v,  Bnmand 
Tempest  v.  Fitzgerald 
— —  V,  Eilner 
— ^— ■  V.  Bawling 
Templar  v.  ITLaehlan 
Temple  «.  PnUen  . 
Templeman  v.  Case 
Tempson  v.  Enowles 
Tenant  V.  Elliott 
Tennant  v.  Field 
Tennyson  v.  0*Brien 
Terrell  v.  Matthews 
Terry  v.  Dimtxe    . 

V,  Parker 

Tetley  «.  Taylor    . 

TOL.  I. 


Co. 


PAGE 

66,  644 

.       849 

.       195 

.     1115 

.       179 

.       647 

.       610 

.       744 

.       861 

58,  1413 

.       928 

.       923 

.      870 

.     1254 

92 

1054,  1255 

.       683 

181 

.       187 

.       802 

486 

270,  272 

148,  808,  817,  820 

1118,  1242 

.     1220 

94 

.      878 

558,  561,  628 

5 

.       810 

.       781 

.  824M 

.     1254 

.     1227 

278,  814, 1229 

.      824t 

.     1865 

87,  1406 

.     1898 

.       585 

1805,  1809,  1812 

80 


.       863 

.     1868 

.    1319 

824,  963 

.       773 

850,  858 

.       244 

.       168 

.       561 

868 

178,  855 

118,  561 

.       191 

.     3242 

.     1207 

46 

95 

681,  1219 

.     1897 

791 

.       558 

885,  400 

.  824AA 


Thaeker  v.  Moates 
Thackray  v.  Blackett 
Thackwaite  v.  Cock 
Tharpe  v.  Stallwood 
Tharratt  v.  Trevor 
Theed  v.  Loyell    . 
Thellnsson  v.  Ferguason 

-  V.  Fletcher 

-  V.  Shedden 
Theobald  v.  Crichmore 
Thibanlt  v.  Gibson 
Thimbleby  o.  Barron  «. 
Thistlewood  v.  Cracrofb 
Thomas,  Exp. 

,Be.        .        . 

V.  Bishop 

V.  Cadwallader 

V.  Clarke 

V.  Cook 

—  V.  Conrtnay 

V,  Besanges 

«.  Evans 

V.  Foyle   . 

V.  Fredericks    . 

V,  Harries 

V,  Hawkes 

V.  Heathom    - 

— ^—  V,  Parker 
V,  Pemberton     . 

■  V.  Thomas 

■  V.  Williams 
Thomason  v,  Frere 
Thompson  v,  Bernard    . 
— — -  V,  Brown 

V.  Davenport . 

V,  Doming 

— ^^—  V,  Farden 
-^—  V,  Farmer     . 

• V,  Freeman    . 

V,  Gibson 

■  V.  Harding     . 

.  V.  Havelock  . 

V.  Hervey 

V,  Hodgson  . 

^—  V.  Hopper     . 

V.  Lacj 

V,  Maberly    . 

V.  Maceroni  . 

V,  Maahiter  . 

V,  Morgan 

V.  Nye 

— V.  Page 

V,  Bowcroffc 


PAGE 

.     1251 

887 

294 

.     1841 

177,  1411 

.       898 

1006,  1019 

976,  1024 

.      1028 

103,  821 

.       687 

601 

90 

268 

.       295 

868 

124,  554 

.     1152 

626,  835,  1883 

66 

252,  271 

172,  892 

.     1026 

882 

681,  1214 

.       112 

.       185 

888 

587 

2,  44,  1140 

839,  845,  1118 

.     1158 

.     1256 

554 

879 

458,  1298 

.     1203 

818 

248 

1144,  1407 

.       799 

.     1244 

.       834 

757 

.     1028 

.     1867 

708 

864 

670 

.      422 

.     1068 

89 

986 


BoyalEx.  Ass.  Co.  984,  1088 


©.  Shackell 

V.  Sheppard 

V.  Spencer 

■  V,  Taylor 

V.  Trail 

— V.  Wesleyan  News. 

V.  Whitmore 

V.  Whatley 

Thomson  v.  Davenport 
— ^— ^  V.  Harding    , 
V,  Bedman    , 


Ass. 


1051 
151 
118 
962 

1869 
859 
966 

824^ 
810 
775 

824a: 


Ixxxii 


NAMES   OF    CASES. 


!l%om  V,  Bigland 

V,  Ohinnock 

V,  Woolcombe 

Thome  v,  Neal 
'  V.  Tilbury 

Tfaornelj  o.  Hebeon 
Tbomley  ».  Kerry,  Earl  of 
Thomettv.  Haines 
Thomthwaite,  Exp. 
^Biomton  v.  Adams 

V.  Cbarles 

».  Jenyns 

V.  Eempster 

V.  Mens 

V,  Place 

— « t>.  Stephen 

l%orogood  V.  Bryan 

V.  Robinson 

Thorpe  v.  Booth 
— ^—  t>.  Eyre     . 

V.  Fry 

V.  Stallwood 

V.  Thorpe 

Throgmorton  v,  Wbelpdale 
Tfampp  V.  Fielder 
Thmstout  V.  Shenton 
Thunder  v.  Belcher 
Thurman  v.  Wild 
Thursby  v.  Plant 
Thynne  v,  Qlengall,  Lord 
Tibbits  V,  George 
Tickle  V.  Brown    . 
Tidsman  v.  Ainslie 
Tidswell  V.  Ankerstein 
Tielens  v.  Hooper 
Tigar  v.  Gordon 
Ti^e  V.  Cooper    . 

V,  Crafter    . 

Tilden  v.  Walter 
Till  V.  Wilson 
Tilney  v.  Norris    . 
Timmins  v,  Bowlinson 
Timmis  v.  Piatt  . 
Timothy  v,  Simpson 
Tinchon  ».  Chilcott 
Tindal,  Exp. 

V.  Bell      . 

'        V.  Brown 
TindaU  v.  Hibberd 

V.  Taylor 

Tinkleer V.Poole  . 
Tinkler  v.  Prentice 

V,  Walpole 

Tinson  v.  Francis 
Tipper  v.  Bicknell 
Tipping  V.  Johnson 
Tiadale  v.  Essex 
Titley  v.  Foxall     . 
Todd,  Exp. 

V.  Emly 

—  V.  Hastings 

v.  Kerrick 

V.  Maxfield  . 

V.  Stokes 

— —  V,  Winchelsea,  Earl  of 


PAGE 

.  645 
.  170 
.  528 
.  808 
.  1852 
.  989 
.  1050 
.  198 
.  ZUg 
.  679 
.  874 
51,  122 

874 

.   878 

76 

.  1066 

447,  1133 

.  1350 

154,  899 

.  1831 

.   761 

.   770 

45,  121 

.   720 

.   141 

.   769 

.   721 

.  1120 

497,  498,  539 

.   853 

286,  315 

479,  1139 

1060,  1260 

.  1040 

.   602 

.   420 

.  1060 

.   573 

.   493 

.   264 

.   631 

.   633 

130,  417 

.   938 

.   853 

.   324i 

665 
.  404 
.  824« 
.  1369 
.  1353 

174 

461 
.  378 
52 
.  611 
•  514 
34,  935 
.  324<7 
575,  1159 
.  1262 
.  1114 
.  3248 
.  330 
.   885 


FAOE- 

ToU  V.  LordCuraon  507 

Tolputt «.  Wells  ...       796 

Tomkins  v.  WilLshear    ...  3 

Tomkinson  v.  Staight  .  .  .  862 
Tomlin  v.  Beck     .  .        .774 

Tomlins  o.  Talbot  ...  .  678 
Tomlinson «.  Bentall     .        ,        ,        5$ 

V.  Copland    .         .         .148 

V.  Day  ...     1884 

«.  GUI.         ...       842 

Tonge  V.  Chad  wick        .  .1412 

wi  Watte  ...       962 

Tood  V.  Emly  .  .  .  .163 
Toogood  V.  Spyring  1068,  1055,  1256 

Took  V.  Tuck  ,  ...  66 
Tooke  V.  Hollingworth  .  ..  .273 
Tooker  v.  Smith  .  .  .  .883 
Tooley  v,  Windham  ...  .  48 
Toomey  v.  London  and  Brighton  Bailw. 

1132 

305 

108,  244 


Toorey  v.  Milne    . 
Tope  V.  Hockin    . 
Topham  v.  Braddick 
Toppin  r.  Field    . 

V.  Lomas 

Topsail  V.  Edwards 
Torrenoe  v,  Gibbins 
Tottage  V,  Petty  . 
Toussaint  v.  Hartop 
ToDteng  «.  Hubbaxtl 
Tower  V.  Cameron 

V.  Popkins 

Towers  v.  Barrett 
Town  V.  Mead 
Towne  v.  Campbell 

■  ©.  D'Heinrick 
Townend  v.  Brakeford 
Townleyv.  Crump 
Townsendv.  Deacon 

0.  Syms 

Townsbend  v.  Hughes 
Townson  v.  Jackson 

©.  Wilson 

Tozer  v.  Mashford 
Trapp  V.  Spearman 
Trappes  v.  Harter 
Treacher  v.  Hinton 
Treasure  v.  Jones . 
Tredwen  v.  Bourne 
Tregmiell  and  Wife  v,  Beere 
Trelawney  i;.  Coleman 
Tremeere  v.  Morison 
Trenchard  v.  Hoskins 
Trent  v.  Hunt 

Navigation  v.  Wood 

Trentham  v.  DeTeiill 
Treport*s  case 
Tress  v.  Savage     . 
Treuttel  v.  Barandon 
Trevillian  v,  Pyno 
Trevivan  v.  Lawrence 
Trevor  v.  Wall 
Trewiniard*s  case  . 
Tribe  v.  Tribe 

V,  Webber  . 


154,  1871 
.  824jr 
.  855 
.  1270 
.  1126 
84 
.  292 
.  97a 
.  824r 
.  190 
.  104 
.  165 
.  711 
.  1885 
.   873 

286,  1294 
.  166 
.  1408 
.  125a 
.  147 
.  109 
1254,  126G 
.  873 
.  1345 
.  402 
.  266 
.  1153 
.  850 
23 
.  581 
.  .  512 
67^,  683 
.  443 
.  159 
.  559 
710,  719,  830 
.  1339 
.  1211 
.  628 
.  116 
.  621 
.  886 
253 


lfA*HSiS   OF   0A92B. 


Ixxiiii 


do. 


Robeson 


Trimb^  V,  Yigiii^ 
Tiiraley  v,  Unwin 
Tr^p  V,  Armitage 
TristaD  V.  Hardey 
Traemaa  v.  Fenton 

V.  Hurst 

V.  Loder 

Tmsoott  V.  Carpenter 

V.  Merchant  Hvt^mtf^ 

Trymmer  v.  Jackson 
Tiyon  V.  Carter    . 
Tvka,  Archbiflliop  o^  v. 
Tnbb  V.  Harrison 

V.  Watson    . 

Tubby  o.  Stanhope 
Tuck  V.  Pyson 
Tuoker  v.  Banoir 

V,  Chaplin 

— ^—  V,  Humphrey 

V.  Jones   . 

— ■ V.  Newman 

V.  Tucker 

Tnekey  v.  Hawkins 
Tttdor  V.  Gaest     . 

V.  Jones 

Toff  o.  Warman    . 
Tuffndl  V.  Page    . 
Tngman  v,  Hopkins 
TnUidge  v.  Wade  . 
Tammona  v.  Ogle 
Tumicliffe  v.  Moss 

V.  Tedd 

Turner  v.  Ambler 

V,  Bennett 

9.  Berry  . 

V.  Dtma   . 

V.  Deane  . 

V.  ]>iaper 

V.  Pelgate 

V.  Gibeon 

V.  Hardy 

V.  Hayden 

V.  Horton 

— —  V,  Jones    . 

V.  Lee 

V.  Liverpool  Docks 

V.  Mason . 

y,  Merewether 
■  ■'  '        V,  Meymott 

1^.  Bichardaon 

• r.  Bobinaon 

V.  Bookes 

V.  Trisby . 

V.  Tomer 

V,  Vanghan 

Tnmley  v.  McGregor 
Tnrqoand  v.  Yanderplauk 
Toson  V.  Evans    . 
Taton  V.  Banoner . 
Twells  V.  Colville . 
Twemlow  v.  Oswin 
Twigg  V.  Potts      . 
Twyford  v.  Trail  . 
Twyman  v.  Pickard 
Twyne*B  case 


PAGK 

898 
d^iz 

78 

1040 

5i,  824 

145 

•«ll,  874 

88 

1185 

884 

697 

1057 

888 

1408 

1206 

281,  520,  704 

118,  806 

785 

128i,  1294 

2^4 

1148 

169 

599 

702 

177 

1184 

881 

110,  ^26. 

1127 

1260 

29 

1073,  1080 

785 

1412 
80 

1864 

75,  182 

984 

779 

1159 
415 

1270 
800 
678 

1288 

1114 

1268 

1812 
536 

1114 
888 
140 
1078,  1206 
582 
646 
801 

1055 
813 

1203 
965 
1306,  1409 
771 
526 
239 


TJlQZ 

Tye  V.  Gwynne  ....  191 
'IjUt  v.  Bennett  .        .                 .882 

V.  Home     ....  1086 

Tyrie  v.  Fletcher  ....  1081 

Tyrrell  v.  Woolley         .        .         .  1159 

^l^n  V.  Gamey  ....  1011 

V.  Thomas  .        .         •        •  59 

Tytev.  Jones        ....  416 

ITdal  V.  Watton  ....  806 
Uhde  V.  Walters  ....  1080 
Umphelby  v.  McLean    .  102 

UnderhiU  v.  Matthews  ...  599 
Underwood  v.  Hewson  ...        28 

V.  Parkes    .  .     1266 

Unwin  v.  Adams  ....     1400 

V.  Leaper  ....         94 

r.  St.  Quinton    .  .1860 

Upaheer  v.  Betts  ....  1258 
Upatono  o.  Marchant    .  .484 

Upton  V.  Dawken  .         .       826 

r.  Townend         .  .     1388 

Urqnhart  v.  Barnard  .  .  .  1020 
Usher  V.  Noble  ....  989 
Usparicha  d.  Noble  .998 

Uthwatt  V.  Elkins  ...  699 
Utterton  v.  Robins  .        .884 

Uz  V.  Hart 845 

—  V.  Hatter        .        .  .845 

Vaeher  v.  Cocks  ....  742 
Valentine  v.  Fawoett    .  .     1222 

V.  Vanghan  ^  .      224 

Vallauce,  Bzp.      ....      2S8 

«.  Dewar        .        .    1004,  1018 

Vallejo  V.  Wheeler  ...  971 
Valpy  V,  Gibson   .         .    869,  1279,  1289 

v.  Manley  ....        89 

r.  OaUey    .        .  .177 

V.  Sandars  .  .817,  820 

Van  Boven's  case  ....  687 
VanCastelv.  Booker  248,  249, 1278, 1288 
Van  Omeron  v.  Dowick  .        .     1854 

Van  Sandan  v.  Corsbie  .  .  •824m 
Vanderheyden  v.  De  Paiba  .    d24m 

Vandyek  v,  Hewitt       ...        99 

V,  Whitmore   .  .997 

Vanheythnysen,  Exp.    .  8242 

Vansandau  r. .      578 

V,  Browne   .  .193 

Vansittart  v.  James  218,  822 

Varley  v.  Leigh    ....       624 

r.  Manton.         ...       121 

Vanghan  v.  Browne       .  .798 

V.Davis  .     1808 

V.  Hancock      .  841,  854 

tJ.  Lewis  .     1107 

V.  Menlove  .        .     1184 

V.  Norris         .  1204 

Vauxhall  Bridge  Co.,  Exp.     .  287 

Vawser  v.  Jeffery  ....  899 
Venables  v.  East  India  Company  .  768 
Ventrice  v.  Goodoheap  .  .  .  497 
Verec.  Ashby  .  .  .  364,1157 
Vernon  v.  Curtis  ....      798 


Izxxiv 


NAMES   OF   CASES. 


Venioii  V.  Hankey 

V.  HanBon 

V.  Jefiferiefl 

V,  Keyes  . 

V.  Shipton 

c.  Smith  . 

V.  Vawdry 

— —  V.  Wynne 
Verry  v.  Watkini 
Vertue  v,  Beasley 

V.  Jewel 

Veysey,  Exp. 
Vicars  v.  Wiloocks 
Vice  V.  Anson 
Vigen  V.  Aldrieh . 

».  St.  Panri,  Dean  and 

terof 


ViUers  v.  Monaley 
Vincent  v.  Beaton 

V.  Cole     . 

V,  Horlock 

V.  Prater 

V.  Slaym&ker 

Vine  V,  Sannders  . 
Viner  v.  Hawkins 
Violett  V.  AUnntt 

V.  Sympson 

Vivian  v.  Ciunpion 

V.  Shepping 

Vochell  V.  DancasteU 
Vooght  V.  Winch  . 
Vowles  V.  Miller  . 

V,  Young  . 

Voyce  V.  Voyoe     . 
Waddilore  v.  Barnett 
Waddington  v.  Olivet 
Wade,  Exp. 

V.  Simeon  . 

Wadeson  v.  Smith 
Wadham  v.  Marlowe 
Wadsworth  v.  Marshall 
Wagner  v.  Imbrie 
Wagstafi;  Exp.      . 

V.  Wagstaflf 

Wagstaffe  v.  Sharpe 
Wain  V.  Walters  . 
Wainman,  Exp.     . 

V.  Eynman 

Wainwright  v.  Bland 

r.  Bamsden 

Wait  V,  Baker 
Waite  V,  Jones 

V.  North  Eastern 

Waithman  v.  Wearer 
Wake  V.  Atty 
Wakefield  v,  Mackay 

V.  Newbon 

Wakeman  v.  Lindsey 

V.  Bobinson 

Wakley  v.  Cooke  . 

V.  Healey 

-—  V.  Johnson 
Walcot  V.  Gonlding 
Waldegrave  Peerage 
Waldock  V,  Cooper 


BaU. 


PAGB 

801,  818 
818 
506 
647 
1860 
523,  531 
781 
1216 
1126 
688 
1294 
267 
1260 
1152 


Chap 


667 
1050 
4 
1893 
893 
288,  285 
185 
858 
S^ 
963 
158 
524 
120 
626 
1810 
1297 
752 
1297 
1890 
77 
260 
4S 
187 
626 
193 
158,  824c 
S24tf 
881 
138 
828,  858,  868 
268 
159 
1041 
1884 
1288 
383 
1132 
1068 
1003 
15 
86,  1864 
682 
1302 
1065 
1049,  1059,  1263 
1064 
613 
22 
116 


Co. 


Walford  «.  De  Pieime^  Dadheas  of  . 
Walker,  Exp. 

r.  Barnes 

V.  Bartlett 

V.  Beanchamp 

V,  Broadhnrst 

V.  Bomell 

V.  Butler 

V,  Chapman 

V.  Constable 

V.  Edmnndson 

V,  Qiles   . 

v.BaXL    • 

V.  Hatton 

V,  Holyday 

— ^—  ««  Maitland 

V.  Moore . 

V.  Needham 

V,  Perkins 

V.  Pilbeam 

V.  Beeves 

V.  Kfthardaon 

■  V,  Bostron 

■  V,  Seaborne 
— —  V.  Symonds 

V.  Taylor 

V,  Witter 


Walker's  case 
Wallv.  M<Naman 
Wallace  v.  BlaokweU 
V.  Breeds 

V,  Brockley 

' V,  Hardacre 

V.  EelsaU 

— ^  V.  King 

V.  MolAren 

V.  Smith 

Waller  V.  Drakeford 

V,  Imsj 

V.  York  and  North  Midland 

Bailway 


PAGl 

840 

324^ 

824^,  423 

535,  855 

753 

565 

298 

159 

98 

197,  854,  871 

264 

702,  738 

530 

522,  535,  565 

2 

958 

201 

660 

582 

8245 

586 

835 

107 

137 

791 

889,  845 

72,571 

626 

926 

.   258 

.  1386 

310 

274 

.  1159 

689,  1855 

529 

102,  321 

317 

148,  158,  189,  190 


Wallis  «.  Alpine 

T.  Day 

t>.  Delaney 

V,  Harrison 

V,  Scott     . 

Swinbnme 


V.  Wallis 

WaUworth,  Be  . 
Walmsley  v.  Child 
— —  V.  Cooper 

V.  IGlne 

Walflby  V,  Oakley 
Walsh  V.  Fassell 
Walter  v,  Clements 

T.  Cnbley 

V.  Bnmball 

Walters  v.  Mace 

V,  Pfeil 

c.  Smith 

Walthall  V.  Aldrieh 
Walton  V.  Chantler 

V,  Dodson 

V.  Hastings 

■  r.  Kersop 


450 
.  1073 
.  584 
.  578 
850,  832,  1147 
.  120 
324r,  824o 

884 
:  294 
.       891 

601 

.      312 

36 

.      508 

168 

374 
681,  688 
.     1268 

788 

136,  1352 

.       772 

310 
.     1161 

374 
.     1208 


NAMES   OF   CASES. 


IXXXT 


Walvyn  v.  St.  Quinton 
Wandswoiih  v,  Beniley 
Wankford  v,  Wankford 
WaBsborough  v.  Maton 
Wantsworth  v,  Oatiiwaite 
Warbuig  v.  Tueker 
WarbuTton  v.  Parke 
Ward  V.  Bijne 

V,  Cardwell 

V.  Clark 

V,  Creamrell 

V.  Dalton    . 

V,  Fdton    . 

V,  Henley    . 

V,  ICaeaoley 

V.  Robinfl    . 

r.  Shew      . 

V.  Ward      . 

V.  Weeks     . 

V.  Willingale 

,  Be  legacy  of 

Wardell  v.  Fermor 

V.  Jackson 

Warden  v,  Jones 
Wardroper  v.  Bichardson 
Waring  v.  Cox 

r.  Danrers 

V,  Farenck 

V.  Hoggart 

V.  King    . 

Warlov  V.  Harrison 
Wame  v.  Chadwell 
Wameford  v.  Wamefbrd 
Warner  v.  Barber 

r.  Barker 

V.  M'Kay 

V.  Willington 

Warr  v.  JoUy 
Wane  v.  Miller   . 
Warren  v.  Stawell 

V.  Webb 

Warrington  v.  Barley 
Warsopp  V,  Abell 
Warwick  v.  Brace 

V.  Foalkes 

V,  GreTille 

Wasbbom  v.  Black 
Washbonm  v.  Borrows 
Watcbom  v.  Langford 
Waterer  e.  Freeman 
Waterfall  o.  Penistone  . 
Waterhoose  v.  Bawde   . 

V.  am 

V.  Keen     . 

V.  Skinner 

Waterlow  v.  Dobson 
Waters  v.  Tfaanet^  Barl  of 
Watkins,  Exp.      . 

V.  Hewlett     . 

V,  Huntley     . 

V.  Lee  . 

V.  Manle 


—  V.  Wake 
V,  Woolley 


Watson,  Exp. 


PAGB 

385,  405 
.  1068 
600,  771,  788 
.  1844 
.  1273 
324t,  824ik,  824Z 
.  482 
.  583 
.  1417 

801 
.   822 

804 

546 
.  1206 
.  1303 

480 

.   676 

.  1136 

1261,  1269 

.   716 

218 

678 
.  324t» 

849 
.  1408 
.  1293 

796 

.   808 

.   205 

666, 1885 

872 
.  1269 
.   883 

231 
.  232 
.  809 
.  871 
.  1267 
.  1020 

620 
.  1146 
,  .  873 
.  700 
140,  851 
.  937 
.   768 

681 
.  851 
.  1045 
.  1077 
312, 1345 
.  1263 
.  1259 
103,  930 

125 
.  1414 

399 
.  285 
.  109 
.  101 
.     1079 

802 

.       570 

.     1375 

225,  324o 


Watson  o.  Baker 
V.  Bodell 

V.  Denton 

V,  Humphrey 

V,  Kemp 

— ^—  V.  King  . 

V,  Mainwairing 

V,  Medex 

••  Perohe 

V.  Quiiter 

'——  V,  Beynolds 
V.  Spratley 

V,  Threlkeld 

v.  Turner 

V.  Whitmore 

Watt  V.  Baker 
Watts  V.  Atcheson 

V.  Fraser  . 

V,  Friend  . 

V,  Fullarton 

V.  GKxMlman 

V,  Phipps  . 

V.  Thorpe 

Waugh  V.  Carrer 

V.  Middleton 

Way  V.  Modigliani 
Wayman  v.  Hilliard 
Waymell  v.  Beed 
Weatheraton  v.  Hawkins 
Weaver  v.  Belcher 
■  If,  Bush 

V.  Lloyd  , 

V.  Price    . 

V,  Ward  . 

Webb  v.  Bishop     . 

V.  Fairmaner 

V.  Fox 

V,  Hewitt    . 

V.  James     . 

V.  Jiggs 

V,  Liyersuch 

— -^  V,  Page 

V.  Paternoster 

V,  Plummer 

V.  Bussell   . 

V,  Smith     . 

Webber  v,  Maddocks 
V.  Nicholas 

-  V.  Bichards 
— ^  V,  Sparkes 
Webster  v.  Be  Tastet 

•  V,  Emery 

— —  o.  Foster 

r.  Spencer 

Weddall  v.  Capes 
Wedge  V,  Newlyn 
Weedon  o.  Timbrell 
Weeks  v.  Peach    . 

V,  Speed   . 

Weeton  v.  Woodcock 
Wegersloffe  v,  Keene 
W^gall  V.  Waters 
Weir  V,  Aberdeen 
Welch  V.  Ireland 
r.  Myer 


PlOl 

.       598 

.      926 

650 

264 

.       257 

1348,  1393 

.     1042 

.     3246 

.       294 

170,  1407 

.     1258 

855,  862 

337 

63 

.    1076 

74 

1383 

1057»  1065,  1068 

851,  861 

895 

580 

1377 

270 

1151 

33<|f 

950 

114 

62 

1266 

750 

33 

1068 

1304 

28 

98 

77,  251 

322,  323, 1337 

.       600 

614 

.       624 

36 

.       461 

881,  1147 

.       500 

493,  528 

.       639 

373 

.     1082 

.     1305 

.     1322 

.       961 

.     1896 

.     1003 

788 

.       835 

240,  243 

9 

4 

.     1211 

688,  1345 

382 

563,  608 

.     1003 

618 

.       537 


Izxxyi 


NAMES   OF   OASES. 


W«lchmaa  v.  SiorgiB 
Welcome  «.  Upton 
Weld  V.  Baxter    . 

V.  Hornby   . 

Welden  v.  Bridgewater 

■        r.  Gould  . 
Wellbrd  v.  Beazeley 
Welier  v.  Baker 

V.  Toke     • 

WellB  9,  Fydell    . 

V.  Girling  . 

V.  Hopkins 

V.  Hopwood 

t>.  Horton  . 

V,  Moody    . 

V,  Porter    . 

V.  Boee 

V.  Watling 

-  V.  Welle 
Welsh  V.  Hall      . 
Wenman  v.  Ash  . 

—  V.  Fisher 


Wennall  v.  Adney 
Wesson  v.  Allcard 
Wesfc  V.  Blakeway 

V.  Fritche 

V.  Jackson 

V.  Moore 

V.  Nibbs 

V,  Pasmore 

,Be 

—  V.  Reid 

V.  Smallwood 

West&Iing  v.  Westfiiaing 
Weston  V.  Beeman 

V,  Downes 

V.  Foamier 

V.  Wright 

Westrop  V.  Solomon 
Westwood  V,  Bell 

V.  Cowne 

Westzinthus,  Be 
Wetheiell  v.  Jones 

V.  Julias 

«.  Langiiton 

Weyland  v.  Elkins 
Whaley  v.  Laing 
Whalley  v.  Bramwell 

V.  Williamson 

Wharton  v.  Mackenzie 

—  V.  Naylor 
Whateley  v.  Menheim 
Whatley  v.  Tricker 
Wheatley  v.  Lane 

—  V,  Low 
Wheeler  v.  Bransoombe 

v.  Honor 

V,  Home 

■    ■         V.  Montefiore 
Wheelton  v.  Hardisty 
Wheelwright  v.  JackjBon 
Whelpdale's  case 
Whippy  V.  Hillary 
Whitaker  v.  Bank  of  England 
r.  Edmunds 


PAQI 

770 

466 

559 

827 

1296 

1866 

860 

846,  850 

928 

797 

262,  484 

191 

954 

856 

690 

877 

8 

478 

45 

1296 

1054,  1065 

921 

45 

505,  562,  581,  1347 


80, 


721 
658 

1348 
682,  1813 

1857 

225 

287,  288 

924 

620 

1074 
104,  651 
982 

1251 
90,  655 

1865 
683 

1298 

68 

276 

506 

1123 

1188 

1183 

1409 
189 
671 

1167 
883 
792 
44 
675 
569 


1803,  1348 
1041 
249 
575,  596 
159 
896 
417 


Whitoheot  v.  Fox 
Whitoomb  v.  Whiting 
White,  Exp. 

-  V,  Barrack 

V.  Bartlett 

V.  Bluett   • 

V.  Boulton 

V.  Corbett 

V.  Garden 

V.  Graham 

V.  Great  Western  BalL 

V.  HUl 

V,  Ledwick 

V,  Morris 

— ^—  V,  Proctor 
V.  Bepton 

■  ■   —  V.  Spettigue 

V.  Teal      . 

' V.  Warner 

V.  Wilks   . 

V.  Wilson 

V.  Wiltshire 

— -  V.  Woodward 
Whiteacre  v,  Symonds 
Whitehall  V.  Squire 
Whitehead  v.  Anderson 

' V.  Bance 

V,  CliflFord 

V,  Greetham 

—  V.  Hughes 

V.  Lord 

V.  Procter 

V,  Soott 

V.  Taylor 

V,  Tuckett 

V.  Yaughan 

V.  Walker 

Whitehouse  v.  Atkinson 

V.  Frost 
Whitelock  v.  Hutchinson 

■  ■  ■  V.  MusgroTe. 
Whiteman  v.  King 
Whitfield  V.  Brand 

Hunt 


Whitmore  v,  Empson 

r.  Gilmour 

V.  Green 


WMttaker  v.  Howe 
Whittingdon  V.  Gladwin 
Whittingham  v.  Hill 
Whittington  v.  Boxall 

,  Exp. 

Whitton  V,  Peacock 
Whitwell  V.  Thompson 
Whitwood  V.  Jocam 
Whitworth  v.  Hall 
— —  V.  Smith 
Whyatt  V,  M'lntosh 
Whyte  V.  Bose 
Whywall  v.  Champion 
Wickenden  v.  Webster 
Wickens  v.  Steel  . 
Wicker  v.  Norris . 
Wickes  V.  Groye  . 


521 

160 

287 

608 

112 

45 

446 

8242 

76,  287, 1880 

.     1358 

Go.  454,  461 

.     1298 

876 

.     1800 

854 

903 

.     1828 

.     1359 

524 

.     1336 

117,  1244 

.     1814 

859 

776 

.      716 

.     1219 

967 

.     1383 

44 

.     1158 

155,  198 

.     1091 

.     1878 

674 

806 

.     1865 

878,  885 

.     1378 

1292,  1885 

485 

579 

472,  675 

294 

72 


V.  South  Eastern  Rul.  Ck>.     1049 


287,  298 

828 

809,  819,  820,  1859 

588 

.     1258 

142,  556 

.     1308 


528 
289,  245,  251 

.     1102 

824,  1077 

689 

.  1093 
765 
142 
492 

.  1401 
569 

.     1397 


NAMES   OF  CASES. 


Ixxxvii 


Wickes  IT.  Strahan 
Wiekhsm  v.  Hawker 
Wioka  V,  Fentham 
Widger  «•  Browning 
WIebe  V.  Simpson 
Wider  v.  SchUim 
Wiffen  V.  Roberts 
Wigan  V.  Holmes . 
Wiggett  V,  Fox     . 
Wiggins  r.  G^rge 
-  o.  Ingleton 


PAOB 

324(2 

909 

1072 

23i 

990 

654 

898 

1108 

1116 

1398 

1246 

1150 

1837 


Wightman  v,  Townroe 
Wilbraham  v.  Snow 
Wilby  V.  Slston    1050,  1059,  1255,  1262, 

1267 

V,  Werii  Cornwall  Railw.  Co.  .       444 

wad  V.  Hott        ...    1325,  1878 
WUde  V.  Clarkson 

V,  Gibson    . 

V.  Waters    . 

Wilder  v.  Speer    . 
Wildman  v.  Norton 
WUfbrd  «.  Berkeley 
Wilkes,  Bzp. 

r.  Hopkins 

V.  Hnngerford  Market  Co. 

— ^—  V,  Jacks 
Wilkin  V.  Baed 


WiUdns  V,  Bromhead 

V,  Oasey  . 

V,  Despord 

V.  Jadis   . 

Wilkinson  d.  Lock  v.  Traxton 

,  Byers 


Wilksv. 


-  V,  CoUey 

-  V.Hall 

-  «.  Haygarth 

-  ».  Howel 
'  ».  Hyde 

•  o.  Johnson 

-  V,  King 

-  V.  Kirby 

-  V.  Lloyd 

-  V,  Prind 

-  V.  SharUnd 
Atkinson 
Back 
Smith 

GKordini 


V. 

Willano. 
Willand  o.  Fenn  . 
Willans  v.  Taylor 
Willooz  V.  Haggins 
THlIes  ».  GloTf  r  . 
WOlet  V.  Sandford 
Willett  V.  Clarke 
-  9.  Priogle 


Williams,  Be 


V,  Boeanqnet 
V,  Bryant 
V,  Bryne 
V,  Bnrgess 
V.  Chambers 
V.  Clongh 


574 

67 

1343 

682 

1210 

24 

223,  324u 

438 

1132 

888 

.   1268,  1396 

292,  294,  1334 

.       301 

.      661,  1304 

403 


African  Steam  Ship  Co. 
Barber 


.  708 
47,  135 

.  630 

.  681 

.  1297 

.  1075 

.  977 

.  106 

.  1329 

.  759 

.  504 

.  706 

.  1396 

.  125 

.  559 
121,  127 

.  324r 

.  767 

.  1073 

.  161 

1001,  1003 

.  895 

.  203 

.  324€ 

220,  1091 

~  1249 


189 
.  535 
.  575 
.  1113 
309,  863 
.  323 
.     1116 


Williams  v,  Drewe 

V.  B.  I.  Co. 

V,  Bverett 

9.  Frith 


—  V.  G^ermaine   . 

—  V.  Great  Western  Bailway 

—  V,  Grey 
--  V.  Griffith 

—  V.  (3roye8 


PAOB 

637 

751 

107 

189 

415 

1187 

784 

148,  183 

.     1401 


—  V.  Harrison    .         .       142,  361 

—  V.  Hedley  .        .94,  97 

—  «.  Jones  33,  164,  181,  855,  933, 

1307 

—  V.  Lee    , 

—  V.  Leper 


—  V.  London  Ass.  Co. 

—  V.  Miller 

—  V.  Millington 

—  V.  Moore 

—  V,  Morris 

—  V,  Nnnn 

—  V.  Price 

—  V.  Rawlinson 

—  V.  Bobei-ts 
—  V.  Sawyer 

—  V.  Shee 

—  V,  Smith 

—  «.  Stiven 

—  V,  Waring 

—  V,  Wilcox 
V.  Williams 


Williamson  V.  Alison 
V.  Bennett 


V,  Clements 

-    V,  Dawes 

V.  Innes 

«.  Johnson 

V,  Watts 

Willie  V.  Wilks  . 
Willies  ».  Farley  . 
Willis,  Re    . 

V,  Bernard 

V.  England,  Bank 

V,  Fletcher 

V,  Freeman 

V.  Poole 

Willison  V,  Patteson 
Willonghby  v.  Backhouse 
■^— — —   V,  Small 

V.  Swinton 

Wills  V,  Noot 

V,  Rich 

Willy  V.  Hanksworth 
Wilmot  V.  Rose     . 
Wilmshnrst  v.  Bowker 

Wilson,  Exp. 

V.  Anderton 

c.  Barker 

V,  Beddard 

V,  Carey  . 

V.  Chambers 

V,  Curzon 

V,  Day 

«.  Dickson 


5 

.  844 
•  952 
.  1408 
.       198 

140,  145 

832,  1147,  1811 

231 

668,  1220 

.      148 

.       680 

.       756 

.     1019 

884,  409 
.  676 
.  438 
.  827 
.     1328 

641,  658 
.  427 
48 
.  842 
.  964 
.     1157 

188,  361 
.  598 
.  240 
.  Z2U 
23 
of  301,  307,  815 
.       674 


.  274 
.  1042 
.       960 

.  .  690 
4 
618,  616 
.  36y 
767,  773 
.  34G 
.  684 
1293,  133^, 

1340,  186:{ 
.   223 

1328,''1874 
.  1301 
.  683 
81,  199 
.  1873 
.  1163 
.  241 
.  1249 


Ixxxviii 


NAMES   OF   CASES. 


WUfion  V.  I>aeket 

V,  Eden    . 

r.  Fuller 

V.  Hart    . 

V.  Hirst    . 

V.  Eemp  . 

V.  Kennedy 

c.  Ennbley 

— V.  Lewis  . 

V.  MackreUi 

■   '  V.  Marryat 

V.  Milner 

V.  Mushett 

Nicholla 


Nightingale 

Poulter 

KaBtaU 

Bay      . 

Robinson 

Boyal  Exchange  Ass.  Co. 


— —  V.  Tanunan 
—  V,  Tucker 
,  Tummon 
,  Weddell 
,  Whitehead 
Wigg.  . 
Witherby 


Wilsons,  Be 
Wilton  V.  Dunn    . 

V.  Beaston 

V.  Webster 

Wiltshear  v,  Cottrell 
Wiltshire  v.  Sims 

V.  Wiltshire 

Windham  v.  Boyer 

v»  Paterson 

-Windle  v.  Andrews 
Winford  v.  Powell 
Wing  V,  Harrey   . 

r.  MiU 

Winn  V.  Ingilby   . 
Winship  v.  Hudspeth 
Winstanley  v.  Bowden 
Winstone  v.  Linn  . 
Winter  v.  Brockwell 

V.  Haldimand 

V,  Henn   . 

V.  Kretchman 

V.  Wroot  . 

Winterbottom  v.  Ingham 

V.  Wright 

Winterboum  v.  Brooks  . 
Winterboume  v.  Morgan 
Weston  V.  Ernes  . 
Wisdom  V,  Hodson 
Wise  n.  Bellent     . 

V.  Great  Western  B&ilway 

V.  Metcalfe  . 

Wish  V.  Small 

Withail  V,  Masterman  &  Co. 

Withers  v.  Bircham 

V,  Henley 

— ^  V.  Lyg 
Wolf  V,  Summers . 


PAOl 

669 

905 

67 

861 

148 

55 

416 

538,  620 

1157 

1296 

999 

84 

832,  508 

193 

682 

817 

638 

86,  95 

987,  1266 

956, 

961 

1301 

194,  922 

28 

700 

1154,  1166 

794 

755 

1200 

1390 

945 

9,24 

1844 

807 

16 

593 

231,  266 

390 

116 

1048 

56 

1346 

1141 

434 

557 

832,  1147 

943,  948,  989 

9 

Z2iq 

23 

1888 

642 

34 

683 

943 

913 

850 

454 

1347 

1154 

411 

504 

919 

1288,  1836 

.  1866 


Wolff  V.  Homcastle 

V.  Eoppel    . 

WolUston  V.  Hakewill 
WoWeridge  v.  Steward 
Womersley  v.  Dally 
Wood,  Exp. 

V.Bell 

V,  Benson 

V,  Braddick 

V.  Brown 

V,  Clarke 

V.  Dodgson  . 

V,  Drury 

V,  Dwarris   . 

V.  Folliott    . 

V.  Jones 

V.  Lake 

-  V,  Lane 

V.  Leadbitter 

V.  Manley    . 

V.  Morewood 

t).  Bowcliffe 

V,  Smith 

V.  Veal 

V.  Waud 

V.  Wedgewood 

V.  Wood      . 

Woodbridge  v,  Spooner 

V.  Swann 

Woodcock  V,  GKbson 

V.  Houldsworth 

V.  Nuth 

Woodford  v.  Deacon 
Woodhams  v.  Newman  . 
Woodhouse  v.  Farebrother 

V.  Jenkina  . 

Woodin  V.  Burford 
Woodland  v.  Fuller 
Woodliefe  v.  Curties 
Woodman  v.  Chapman  . 
Woodroffe  v.  Daniel 
Woods  V,  Durrant 

V.  Bussell 

Woodward  v.  Foxe 
V.  Lander    . 

V.  Meredith 

V.  Walton    . 

Woodyear  v,  Hadden     . 
Wookey  v,  Pole     . 
Wooldndge  v.  Boydell  . 
Woolfv.  Beard 
Woollam  V.  Heam 
Woollaston  v.  Walker    . 
Wooller'a  case 
WooUey  v.  Clark 
V,  Smith  . 

V.  Whitby 

Woolnoth  V.  Meadows   . 
Woolsey  v,  Crawford 
Woolton  V.  Salter 
Woolyerston  v.  Fynnimore 
Woolway  v.  Eowe 
Wootton  V.  Steffenoni 
Wordale  i;.  Smith 
Worley  v.  Harrison 


PAom 

947 

847 

581 

489,  494,  535 

528 

257,  284,  808 

.     1835 

854 

.     1167 

.     1058 

.      670 

824m,  324o 

578 

1026,  1041 

929 

.     1259 

881 

921 

832,  1147 

882,  1147 

1378 

819 

824y 

1317 

1137 

1322 

22 

439 

1158 

698 

884 

1892 

70 

170,  1412 

410 

499,  516 

652,  1118 

708,  1385 

444 

.       825 

.       787 

.       681 

.     1384 

.       588 

1056,  1267 

.     8245 

.     1125 

.     1816 

.     1851 

.       950 

.     1182 

.       562 

778 

.     1095 

769,  799 

824ik,  324m. 

39,  1408 

1260 

883 

1212 

849 

1823 

52a 

240 
4,429 


NAMES   OF   CASES. 


Ixxxix 


PAOB 

.      22ie 

287,  288 

232,  241,  243 

545,  1005»  1045 

.       821 

36,  938 

.       783 

.       158 

201 

Woriley  Montague  v.  Sandwich,  Ld.     1371 


Woriey  v.  Smith 
Wornald,  Bzp. 
Wonlej  V.  I)ematto8 

V.  Wood 

Worth  V.  Badd     . 

V.  Terrington 

Wortbiogton  v.  Barlow 

V,  Grimaditch 

V.  Warrington 


Wotton  o.  Hele 

Wray  r.  Egremont^  Earl  of 

V.  Milestone 

Wright,  In  re 

V.  Banks 

V.  Bird 

c.  Burroughs 

V.  Campbdi 

V.  Clements 

V.  Collia 

r.  Dannah 

V.  Dewes 

V,  Doe  d,  Tatham 

p.  El  wood 

p.  Fairfield 

p.  Fawcett 

p.  Feamly 

p.  Howard 

p.  Johnson 

— —  p.  Laing 

-  r.  Lainson 

p.  Lawes  . 

p.  Nnttall 

p.  Battray 

p.  Reed     . 

-• p.  Smith 

V.  Snell     . 

V.  Wakeford 

p.  Walmslej 

p.  Wheatley 

p.  Williams 

V.  Woodgate 

V.  Wright 

Wyatt  p.  Gore 

p.  Hodson 

Wydown*8  case 
Wjld  p.  Pickford 
Windham,  Exp.    . 
— ^ p.  Chetwynd 

V.  Way 


514 

666 

489,  1163 

22,  1048 

701 

224 

599 

1293 

1058 

92 

872 

671 

889 

16 

275 

1104 

801 

1137 

119 

58,  157 

268,  270 

1289 

1408 

1320 

173 

631 

455 

88S 

609 

705 

1139 

1054 

884 

1068 

160 

232 

441,  449,  460 

222 

828,  888 

1297 


Windham  p.  Wycombe,  Lord 
Wynn  p.  Tyrwhitt 
Wyse  p.  Myers     . 
Wyyill  p.  Stopleton 


PAOB 
8 

580 

1390 

553 


Yale,  Exp.  ....     '62id 

Yallop  p.  Evers    .  .   324it,  SZin 

Yarborongh  p.  Bank  of  England  1858 

Yard  r.  Eland      ....       347 
Yates  p.  Aston      ....       489 

p.  Eastwood        .  .684 

p.  Hoppe    .         .         .       107,  273 

p.  Sherrington      .  824y,  349 

p.  Whyte  .     1045 

Yearsley  r.  Hearfe  .         .     1078 

Yeomans  p.  Bradsh.iw  358,  780 

YoUop  r.  Ebers    .        .         .    324ifc,  824n 

Yonge,  Exp 324n 

V.  Jones  .         .         .       592 

York,  N.  and  B.  Eailw.  v.  Crisp    .       450 

k  North  Midland  Railw.  r.  Bex 

1089 

899 
.     1361 

460 
262,  824o 


p.  Stone 

Yorke  p.  Grenangh 
Youl  V,  Harbottle 
Young,  Exp. 

V.  Bengal,  Bank 

p.  Billiter 

p.  Cawdrey 

r.  Cole      . 

V,  Cooper 

p.  Glass  . 

p.  GiQpte 

r.  Higgon 

p.  Hockley 

'  V.  Holmes 

V.  Hope 

p.  Mantz 

p.  Marshall 

'  p.  Baincock 


p.  Spenoer 

p.  Timmins 

p.  Turing 

Young  p.  Waud     239, 

p.  Winter 

p.  Wright 

Zagniy  p.  Fumell 
Zenobio  p.  Axtell 
Zwinger  v.  Samuda 


cf 


324tf 

.       309 

.       781 

90,  655 

320,  3243^,  1359 

.     324a 

.       408 

251,  927 

.    324m 

702,  74S 

.       303 

522 

10$ 

.     512,  1311 

.     1142 

.    324cc 

982 

241,  242,  243,  248 
.  324/ 
232,  414 

.  1336 
.  1058 
.  1294 


VOL.  I. 


TABLE   OF   STATUTES. 


PAGE 

PAOB 

20  Hen.  III.  c.  4     . 

.        .     471 

1  Jac.  I.  c  21 

.  1352 

52  Hen.  III.  c  4     . 

.     680 

c.  22,  8.  14 

.     636 

3  Edw.  I.  (Weetm.  1)  c.  34 

.  1252 

3  Jnc.  I.  c.  15,  8.  4  . 

.     170 

6  Edw.  I.  a  1,  B.  2  . 

.  1228 

4Jac.  I.  c8,B.2    . 

.  1224 

13Edw.  I.  c.  11    . 

6 

7  Jac.  I.  c.  5   . 

.      81 

Btat  1,  c.  23      . 

8 

21  Jaa  I.  c.  4,  es.  1,  2,  8,  4 

.     635 

c.  87      . 

.    672 

c.  12, 8.  5        .       ; 

$0.  932.  933 

BUt  1,  c,  46 

.    471 

c.  16        .        .    168,780,1871 

Btat  2,  B.  2 

.  1169 

c.  16,  8.  8     4,  29,  85,  158, 160, 

4  Edw.  III.  c  7      . 

.     703, 784 

629, 

1210, 1247, 

13  Edw.  III.  c  23  . 

.     7S6 

1259 

, 1267, 1302 

25  Edw.  III.  Btat.  5,  c.  5   S,  7 

70,784,786 

8.4 

,        .    161 

81  Edw.  III.  Btat  1,  ell 

3,  786 

8.5 

.  1828 

2  Ric  II.  c  5 

.  1252, 1253 

8.6 

.  1270 

12  Ric.  II.  c.  11       . 

.  1252 

8.7 

.     162, 164 

13  Ric.  11.  Btat  1,  c.  19  . 

.     828 

cl9,8.2 

.     252 

23Hen.  VLc.  9      . 

.     604,  605 

12  Car.  II.  c  24,  bb.  8,  9 

.     701 

4  Hen.  VII.  c.  20    . 

.    637 

16  Car.  II.  c.  7,  B.  3 

.     58V 

7  Hen.  VIII.  c.  4    . 

.    672 

16  &  17  Car.  11.  c.  8       . 

.     539 

c.  4,  8.  3     . 

.  1224 

17  Car.  II.  c.  7,  8.  2 

.1206,1221 

21  Hen.  VIII.  c.  5,  b.  3  . 

.     787 

0.  7,  a  4 

.  1221 

c  18,  B.  6 

.    *■  .    222 

c8 

.  771,1068 

cl9 

1214,1224 

19Car.  II.c.  6 

.    751 

23  Hen.  VIII.  c.  15 

.     802 

22  Car.  II.  c.  6 

.    672 

25  Hen.  VIII.  c.  20,  a.  5 

.  1097 

29  Cur.  11.  c.  8,  Ba.  1.  2  . 

.     829 

32  Hen.  VIII.  c.  84 

498,  526 

B.  3 

.     529,  834 

c.  84,  B8. 1,  2 

.     527 

8.  4         46, 11 

)7,  792,  835 

c.  37,  8.  1 

624,  673 

8.5 

.     881 

BB.  3,  4 

.        .     674 

6.6 

,     891 

83  Hen.  VIII.  c.  39,  b.  50 

.        .    777 

8.17           . 

.     197,  860 

34  &  85  Hen.  VIII.  c.  4 

.    210 

C  7,  8.  6 

.  922,  1227 

52  Hen.  VIII.  c.  21 

.  1201 

30  Car.  II.  c  7,  b.  2 

.     792 

5  &  6  Edw.  VI.  c.  16 

.     278 

1  Jac.  II.  c.  17,  8.  5 

.    771 

88.2,3, 

4       .    587 

2  W.  &  M.  c.  5 

.     684 

1  &  2  Ph.  &  M.  c.  12       . 

.     680,  684 

BCBB.  1,C.  5,8.2 

.     682 

8.3 

.  1201 

8.3 

.     669 

2  &  8  Ph.  &  IL  c.  7 

.  1329 

BCBS.  1,  C.  5,  8.  4 

.     686 

5  Eiiz.  c.  4,  8.  42     . 

.    556 

sess.  1,  c.  8    . 

.  1176 

13  Eiiz.  c  5    . 

.     230,  240 

4  &  5  W.  &  M.  c.  18       . 

.1170,  1172 

c.  7    . 

.     210 

c  24,  8.12 

,     792 

1ft  Eiiz.  c.  5    . 

94,  636 

8  &  9  Will.  III.  c.  11       . 

.     150 

27  Eiiz.  c.  4    . 

239,  240 

C  11.  8.  1 

39, 1224 

c.  4,  «.  2    . 

.  1353 

8.8 

.     612 

c.  10  . 

.     636 

9&10WilI.  III.  c.  17    . 

.     407 

81  £li&  a  5,  88.  2,  5,  6   . 

.     634 

0. 17,  8.  2 

.     890 

c.  6,  88.  5,  6,  7,  8 

.    591 

8  A;  4  Ann.  c.  9       . 

.        .    429 

c  18  . 

.  1829    ' 

C.  9,  8.  1 

.     425 

43  Eiiz.  c  2    . 

.     672 

8.  7  ■      . 

148 

c  6,  8.  2     .  170,  565, 

1404,  1418 

4Ann.  c.  16   . 

.  1108 

xcu 


TABLE    OF   STATUTES. 


PAGI 

FAOI 

4  Ann.  c.  16,  8.  4  . 

.  1211,1124 

26  Geo.  II.  c.  83,  8. 1  . 

17 

S.6.    . 

.  1224 

29  Geo.  II.  c.  86  . 

472 

B.  11 

.    .   129 

81  Geo.  II.  c.  41  . 

.   .   472 

B.  12 

.   597, 598 

12  Geo.  III.  c.  11  . 

22 

8.18 

.   578, 618 

18  Geo.  IIL  c.  81  . 

.   472 

88.  17—19 

,  164,  1247 

14  Geo.  IIL  c  48  . 

.  1089 

8.20 

.   608 

c.  78,  8.  88 

.  1044 

8.24 

609 

17  Geo.  IIL  c.  50,  b.  8  . 

.      199 

8.27    . 

.  2,  8,  5,  790 

19  Geo.  IIL  a  56  . 

198 

c.  17 

.   210 

21  Geo.  IIL  c.  58  . 

.    .    17 

4&5  Add.  c.  16,88.9,  10 

.  1393 

28  Geo.  IIL  c.  70,  b.  80 

.   102 

8.19 

163 

26  Geo.  III.  0.  57,  b.  88 

.   679 

7  Ann.  c.  12,  8.  8  . 

.    .   671 

c.  86,  88.  1,  2,  8 

,4   .   451 

8  Ann.  c.  14.  8.  4  . 

.   624 

28  Geo.  III.  c.  87 . 

.   198 

88.  6,  7   . 

.   676 

c.  56 .   . 

.   946 

9  Ann.  c.  10,  f.  80 

.   .   778 

81  Geo.  IIL  c.  25,  8. 19 

.   870 

C.  14,  8.  1  . 

.   876, 687 

82  Geo.  IIL  c.  58  . 

.  1181,1192 

88.  2,  5   . 

.   876 

c.  60,  88.  2,  8,  4 

.  1069 

c.  20     1107,  UK 

),  1172, 1198 

85  Geo.  IIL  c.  63,  8.  18 

.   966, 958 

8.  4  . 

.  1171 

87  Geo.  III.  c.  186 

.   869, 870 

8.5  . 

.  1171,1196 

88  Geo.  IIL  c  87,  88.  1,  6 

.   772 

8.7  . 

.  1103 

89  ft  40  Geo.  III.  c  42 

.   898 

10  Ann.  c.  16 

.  d24d 

0.99,88.16,17  1352 

18  Ann.  Btat.  2,  c.  12,  8.  2 

.   692 

41  Geo.  III.  c.  109,  bb.  18,  14,  35  .  478 

8  Geo.  I.  c  15,  8.  10   . 

.   688 

42  Geo.  IIL  c.  85,  8.  6  . 

80,  932,  988 

6  Gteo.  I.  c.  18,  8.  12   . 

961 

43  Geo.  IIL  c.  46.  b.  4  . 

.    .   628 

7  Oeo.  I.  c  21,  8.  2 

.    .  1088 

c.  127,  8.  6 

370 

10  Geo.  J.  c.  10,  8.  18  . 

.  1314 

44  Geo.  IIL  a  77  . 

17 

11  Goo.  I.  c.  4,  68. 1,  2  . 

.  1086 

45  Geo.  IIL  c.  72,  8.  8  . 

.  1026 

8.9 

.  1087 

46  Geo.  IIL  c.  135,  8.  2 

.  824« 

2  Geo.  II.  c.  19,  88.  16,  117 

.    .   730 

48  Geo.  IIL  o.  55  . 

.   916 

c.  22,  8.13  . 

166,  167 

c.  93,  8.  16 

914 

4  Geo.  II.  c.  28,  8.  1   . 

680 

c.  127 

17 

8.5   . 

667,  675 

49  Geo.  Iir.  c.  121,  a.  8 

.  824m,  3240 

5  Geo.  II.  c.  80   . 

.   .   278 

8.10 

,  824y 

8.28  . 

.   324f 

8.14 

.    .  824a 

7  Geo.  II.  a  8   . 

.   877 

8.19 

.   282 

c.  15,  8.  1   . 

.   450 

0.126,  8.  7 

.   589 

8  Geo.  II.  c.  24,  88.  4,  5    ] 

ae,  169,  602 

52  Geo.  IIL  c.  93  . 

916 

10  Geo.  IT.  c.  8  . 

.   877 

0.144, 88. 1,2 

.   226 

llGeaII.c.19  . 

.   280 

54  Geo.  IIL  c.187 

.  824/1 

88.  1,  2 

679 

c.  141 

.   917 

8.7   . 

.   680 

55  Geo.  IIL  c.  184 

.   407 

8.8  .   C 

;C9,  67i),  681 

c.  184,  88.  8, 19 

.   868 

88.9,10  6€ 

1,684,1219 

88.  45,  4C 

\       .   777 

8.  11  . 

.  1220 

c.  192 

.   881 

8.  14  . 

.  1881 

0.  194 

.   188 

8.  15  . 

627,  786 

56  Geo.  IIL  0.50,  8. 11 

.   684 

8.16  . 

.   729 

c.  68,  88.  11, 12 

.   178 

8.  18  . 

633,  667 

57  Geo.  Ill,  c  52    .    . 

.   729 

8.  19  . 

688,  1855 

c.  98,  89.  1,  6  . 

.   685 

8.21  . 

.  1307 

58  Geo.  IIU.&  80,  8.  2  . 

.  1270 

8.22  . 

1214, 1225 

c.  73,  8.  1  . 

.   778 

8.23  . 

1208, 1207 

59  Geo.  IIL  c  12,8.17 

698 

17  Geo*  II.  c.  88  . 

.  1092 

1  &  2  Geo.  IV.  c.  23,  8.  2   . 

.   478 

c.  88,8.8  . 

.   778 

0.78  . 

.   881 

19  Geo.  II.  c.  87  . 

944,  1023 

c.  78, 8. 1   . 

414 

c.  87,  88.  1,  2,  3  . 

.  1024 

8.2   . 

880 

P.  5  . 

.  1088 

8  Geo.  IV.  c.  89  .    .    . 

808,  811 

8.7  . 

.  1047 

88.1,8,4  . 

.   309 

28  Geo.  II.  c.  88,B.19  . 

.   170 

c.  75,  SB.  2,  8,  4,  6 

18 

24  Goo.  II.  c  40, 8.  12  . 

.    57 

88.  6,  7 

14 

e.  44,6.  6  . 

.   929 

c.  126,  8.  57 

.   830 

8.8  .    . 

.   981 

4  Geo.  IV.  o.  16.  8.129 

.   264 

25  Geo.  II.  0.  6,  88.  2,  6 

.   888 

0.76,83.2,8,7  . 

14 

TABLE    OF   STATUTES. 


XCIU 


4  Geo.  lY. 


5  Goo.  IV 


6  Geo.  IV. 


7  Geo.  IV. 
7  &  8  Geo. 

9  Geo.  IV. 


10  Geo.  IV 

11  Geo.  IV. 


a  76, 68.  9, 16 

tBS.  17, 19,  22 
B8.  23,  28 

Bs.  30,  31 
c  91, 8.  1      . 
0.  18,  8.  6    . 
c.  82 
c.  98 

c.  114,  BS.  1,  2 
c.  16    . 

B.44  . 

8.47  . 

8.50 

B.51  . 

8.52  . 

8.54  . 

8.56 

8.59  . 

8.72  . 

8.75. 

8.81  . 

8.82  . 
8.90  . 
8.98 
8.108 

8.121 

8.126 
0.25,8.7    . 
0.  50,  8.  84  . 
&92 
c  94,  88.  1,  2 

88.  8,  4,  5 

8.6    . 
C.46 

c.  67,  8.  61  . 
C.64 
IV.  c.  15, 8.  1 

88.2,8 

0.17 
c.  25  . 
c.  29,  8.  57  . 
0.14   . 

C  14,  8,  1      . 

88.2,  3 

8.5  . 

8.6  . 

8.7  . 
c.  17,  B8.  2.  3,  4 

c.  31,88.27,28,29 
C.94   . 

c.  7,  8. 14  . 

k  1  WiU.  IV 


PAGE 
15 

16 

17 

17 

21 

937 

17 

210 

961 

210,  281,  324a; 


821 

Z2ie 

324« 

324A 

324m,  324» 

.      324/ 

324^,  324/i 

324a,  3246 

.      283 

282,  318 

252,  300 

300 

324y 

199 

300,  304 

324c 

324c 

701 

1417 

17 

815 

817 

818 

267 

54 

223 

401 

398,  401 

685 

595 

1829 

160 

54,  155 

156 

54, 141 

645 

861 

1181 


18 
20 
47, 


595 

1181 

17 

903 

3,4, 

588 

65,  8.  6  140 

68,8.1447, 

448 

8.  2  448, 

449 

8.   3  448 

8.  4  448 

449 

88.    5,    6 

448 


PAOB 

11  Geo.  IV.  &  1  Will.  IV.  c.  68,  fi.  7  448, 

453 

68.  o,  9, 

10,  449 

1  Will.  IV.  c.  16  .        .        .        .      278 

C.21   .        .        .        .    1110 

C.21,  88.  3,  4      .         .    1109 

c.  40, 8. 2  .        .  769 

c.  47,  88.  2,  3,  4,  5,  8  .       620 

88.  6,  7      .        .619 

1  k  2  Will.  IV.  c.  32,  s.  2    .        .      910 

8. 3     .  915 

88. 4, 5        .      916 

8.6  909,915 


c.  50 


a.  7,  8,  9,  10, 

11  . 
8.  12  . 
88.  13,  14  . 
B8.  15.  16, 17 
88.  28,  30  . 
88. 31, 34, 35 
L  36, 46, 47 


910 
911 
916 
915 
911 
912 
913 


8.22 
c.  58  . 
2  Will.  IV.  c.  16,  8.  12 

2  &  8  Will.  IV.  c.  71    . 

c.  71,8.  2 

8.3 

8.  4 

8.5 

8.6 

8.7 

8.8 

c.  74  . 
c.  98  . 
c.  114  . 

3  &  4  Will.  IV.  c.  14,  8.  28 

c.  27     . 


210,211 

.       218 

306,  319 

63 

.       478 

.    1139,1324 

.     1135 

.       479,480, 

1135 

480, 1140, 

1819 

479,  1134, 

1140 

.      479 

.     1140 

281 

.      407 

.     324y 

.      778 

.      472 

677,  731,  734 

781,  734 

.       782 

.      782 

.       732 

.       785,  736 

.      735 

.      734 

736 

737 

737 


8.2 
8.  3 

b.  4 

8.5 

p.  6 

8.7 

8.8 

8.  9        . 

88.  la,  11,  12 

88    13,  14      . 

88.  16,  17    . 
88.  19,     20, 
21,  22 . 
8.  28  . 


8.  34 
8.  35 
8.42 


c.  42 


738 
739 
.  739 
740 
557,  629 
d24g.  1401 
8.  2  781,  784,  791 
8.  3  160,  557,  599, 
629, 634 
8.  6  .  .  161 
8. 7     .        .      163 


XCIV 


TABLE   07   STATUTES. 


PAGE 

8  4;4WiaiV.c42,s.8     .       128.507 

B.  9    .       129,507 

».  10,11    .       129 

8.14-  790 

B  16*.        .      614 

8.  21  .        .     1211 

B.  22  .       589,  624 

B.  28  .       190,  428 

B.  29  .  1824, 1080, 

1878 

B.  82  .       40,  1224 

8.  87  .  678 

B.  88  .  674 

c.  68,  8. 107  .  80,  81 

c.  55    .  .       302 

0.71,83.5,7  481 

c.  74,  83.  22,  56,  68    279 

B.  64  .        .      280 

8.  66  .        .      281 

8.  67  .        280,  318 

c.  87    .        .        .      474 

c.  98,  8.  6     .  178 

c.  104  .  .       788 

e.  109,  B.  2  .        .      740 

B.  3   .       618,  740 

88.  4,  5,  6  .      740 

85.  7,  8,  9, 

10,   11, 

12     •  .       741 

4  &  5  Will.  IV.  c.  22     ...      786 

c.  22,  88.  1,2        .      627 

B.  8    .     .    .       628 

c.  76    .        .        .    1176 

6  &  6  Will.  IV.  c.  41    .        .       376,687 

5  &  6  Will  IV.  c.  50.  88.  84—92  .     1822 

c.  54    .        .  .        17 

0.54,88.2,8  18 

o.  59,  88.  4,  5  681 

0.  68,  s.  6     .  .        59 

c.  69,  SB.  8,  9  699 

c  76,  8.  1     .  1085,  1184 

8.  18  .  .     1186 

8. 14  .  69,  1192 

8.  28  .  .    1187 

8.  35  .  .     1191 

8.  49  .  .     1085 

8.50  1177,1179 

8.  52   .  .     1187 

8.  66  .  .     1094 

8.  69   .  .     1188 

8.  72  .  .    1187 

8.  90  .  .     1188 

8.  101  .     1176 

6  &  7  Will  IV.  0.  14     .  .     824/> 

0.  68,  88.  1,  2        .  407 

c.  71,  8.  81   .        .  1225 

0.  76,  8.  6     .        .  1063 

8.  8     .        .  1067 
0.  85,  88.  1,  4,  6, 7, 

10,11,12,14  18 

B.  44  .    .  19 
e.  86  .    .   19,  1098 

c.  86, 8.  88  .    .  761 

c.  105,  8.  4  .    .  1085 

7  Will.  IV.  &  1  Vict.  c.  22,  bs.  24, 36  1 8 


PAGB 

7  Will.  IV.  &1  Vict.  0.26   . 

.       899 

0.  26,  8.  1     . 

.      900 

B.2      . 

881,  900 

8.8     . 

.       900 

68.4,5 

.      901 

88.  7,  8. 

9  .      902 

B8.  10, 11,  12 

13 

.       903 

8.16   . 

.      903 

88. 16—22  .      904 

88.28— 

Bl  .       905 

88.  82—35  .      906 

C.28    .       . 

731,  733 

c.  73,  88.  2,  8,  4, 

28 

.    1155 

c.  78,  8.  1     . 

.     1179 

8.23 

1182,  1192 

8.25  . 

.    1185 

8.49  . 

.     1185 

B.  76  . 

.     1086 

1  Vict  c.  26,  8.  6  . 

786 

8.9             .          . 

.      887 

8.  20 

.      894 

l&2Vict.  0.94,8. 13. 

.      622 

c9J. 

.     1165 

8.  2   . 

.     1166 

0  106,  8.  29       . 

.    •  222 

0.  110 

281,621 

8.3 

C04,  1076 

8.  4. 

.       604 

8.  9 

.       309 

8.13         . 

.   Z24ffg 

8.  18         . 

190,  778 

8.37       . 

703, 1385 

1  &  2  Vict.  c.  110,  8.  42 

708 

8. 45        . 

708 

^     8. 60       . 

.      703 

8.51         . 

.       703 

8.80       . 

.      563 

8.91          . 

54 

2&3Vict.c.  11,83.  1,2,  4. 

779 

0.29   . 

.      319 

0.  35,  88.  3,  4 

.      918 

3  &  4  Viot.  c.  9    . 

.     1051 

0.  24,  8.  2  .      37, 

1069,1404 

8.3    . 

88 

c.  34  . 

.     1409 

0.69,63.1,  2,4,  6 

,20         11 

c.  72,  8. 1  .        . 

18 

88.  2,  20, 35, 

42, 

48.45   . 

19 

c.  108,  8.  68       . 

.     1187 

4&5  Vict.  c.  14  . 

865 

8.1   . 

222 

c.  38,  8.  2  . 

.      472 

6  &  6  Vict.  0.  22,  B.  12  . 

.      253 

c.  89 

.       818 

68.  1,  2,  3  . 

.       819 

8.  4   . 

820 

8.  5    . 

.       821 

8.7   . 

.      821 

c64,  8.  18. 

.     1216 

c.  85  . 

.     1166 

c  97,  8.  2  . 

176, 1225 

8.  4  .         . 

108,  927 

TABLE   OF   STATUTES. 


XCV 


PAQB 

PACE 

5  &  6  VicK  0.  98,  e.  81 

1226, 1228 

9  &  10  Vict.  c.  96,  8 

119 

.  1202 

c.  104,  B.  1 

.  1187 

8. 

121 

.  1204 

c.  122,  8.  24 

.  82466 

8 

128 

.  1413 

B.  25 

.  324(2(2 

8 

129   40, 

666,  1416 

B.  37 

.  824c 

lO&U  Viof.c.l02 

. 

212 

B.40    . 

324 

11  &  12  Vict.  c.  29 

,    , 

.   910 

B.43 

824 

C.44, 

88.  1,  2  . 

29,  926 

8.  46 

.   212 

88.  3,  4  . 

.   927 

B.  48 

.   218 

8.6 

927,  1091 

f.60 

218 

p.  6 

927 

8.69 

211,  212 

8s.  8,  9 

927 

B.122 

.  324c 

8.10    . 

31,  933 

6  &  7  Vict  c.  67  .    . 

.  1110 

B^.  11,  12, 

13   929 

88.2,8   . 

.  1111 

8.18   . 

30 

C.73  . 

.   266 

C.45 

,      , 

.   220 

8.2 

.   180 

12  &  13  Vict  c.  106 

.   210 

,  212,  281. 

B.  26 

.   181 

824«?,324jr 

8.31 

.   181 

88.  6,  7,  9 

.   212 

8.  35 

.   182 

p.  11   . 

213 

8.36 

.   183 

P.  12  213,220,221 

8.37 

183,188 

P.  13   . 

.   221 

8.43 

.   190 

88.  19,  21 

.   213 

a  48 

184, 187 

ea.  23,  27, 

29,  30, 

c.  85,  8. 1  . 

.   888 

31 

.   217 

c.  86,  8.  16  . 

.   462 

8.40   . 

218 

c.  89  . 

.  1182 

B.  41   . 

218,  322 

8.6  . 

1084,1089 

fi.  45   . 

.   281 

c.  96,  8.  1  . 

1062,  1268 

8.53   . 

.  324aa 

8.  2  . 

.  1061 

e.  65   . 

221,  223 

8.  4  . 

.  1069 

8.66   . 

225 

8.  5  . 

.  1069 

.s.  67   227, 228, 231 

8.6   . 

358, 1069 

8.68  . 

244,  S24H' 

7  &  8  Vict.  c.  35,  P.  10  . 

.   35S 

* 

p.  69   . 

.   228 

8.11 

,   358 

p.  70   . 

.   228 

8.  12 

.   359 

88.71,72,73   255 

8.26 

.   369 

p.  75  . 

229,  266 

8.  27 . 

.   358 

8.77   . 

.   225 

c.  37,8.  3  . 

.   472 

8.78   . 

.   266 

c.  66  . 

17 

88.  79,  80 

.   257 

c.  76,  88.  3,  4   . 

.   835 

P.  81   . 

.   258 

c,  96,8. 18. 

.   666 

Si.  82,  83, 

84   259 

8.45. 

.   218 

8.87  . 

.   807 

c.  110, 8.  26 

.   304 

p.  88  . 

227,  268 

8.45 

.   359 

p.  91   . 

261,  269 

clll. 

.   226 

8.  93   . 

229,  264 

8  &  9  Vict.  c.  16,  8.  97 

.  1382 

8.95   . 

.   217 

C.89  . 

284,  302 

8.  101  . 

.  254 

c.  91,  8.  1   . 

.   787 

8.  103  . 

252,  270 

e.  106 

.   628 

8.  106  . 

219,  267 

8.  3  .    g 

129,  832,  834 

8.  107  . 

219,  930 

B.  4  . 

.   498 

• 

8.108  . 

,   219 

c.  109,  8.  16 

.   377 

88. 109, 110,  111  219 

8.18 

97,  377 

8.  112  . 

.   324 

C.112 

695 

8.  115  . 

.   261 

e.  118,  88.  2,  69, 1 

J4, 104, 

P.  125  . 

283,  308 

106 

.  474 

p.  126  . 

299 

8.113 

.  475 

8.  129  . 

324c/,  3245r 

8.116 

.  476 

8.130  . 

.   296 

8.  146 

.  475 

8.  138  299, 303, 

9&10Vict.;c.  70,8.  11 

.  470 

304,  818 

e.  98 

.  785 

8.134  . 

.   807 

c.  95, 8.4  . 

.  188,1202 

8.136 

.   808 

8.  88  . 

.  1206 

8.136  . 

.   309 

8.68  . 

1409, 1413 

8.  137  . 

.   811 

8.91  . 

.  183 

8.141  2) 

'1,284,323 

XCVl 


TABLE   OF    STATUTES. 


FAGS 

12  &  13  Vict.  c.  106,  8.  142   .       271,277 

8.144  .  283 

8.145  281,318,520 

8.146  .  .  282 
8.  149  .  .  281 
8.  152  .  .  816 
8.  153  .  .  314 
8.  155  .  .  324<;c 
8.  156  .  .  Z2id 
8.  157  .  .  3249 
8.  158  .  218,  314 
8.  159  .  821 
8.  165  .  .  8245 
8.  166  .  .  271 
p.  171  .  .  324« 
a.  172  324/t,  324i, 

824il-,  324/ 
8.  173  .  d24m,  324o 
8.174  .  .  824/ 
8.  175  .  32^,324/ 
8.  176  .  .  32« 
8.  177  824A,  324i, 

324it,  324/ 
8.  178  32i^,  324i, 

82U-,  324/,  324>» 
8.  181  .  .  324^ 
8.  182  .  .  824a 
p.  184  .  .  804 
8.  190  .  .  322 
8.  200  .  324r,  324(/ 
8.  202  .  .  324 
8.204  .  .  324 
8.  205  .  .324  c 
8.  208  .  .  279 
sp.  209,  210  .  280 
8.  218  .  .  229 
8.224  324/,  324AA, 
324u,  824H- 
88.  228,  230  324AA 
324u 
8.  232  .  .  324<ui 
8.283  .  .  32466 
s.  234  324y,  324aa 
8.  235  .  .  324aa 
8.  236  324y,  324aa 
8.  238  .  .  824  V 
8.  249  .  .  32466 
8.  242  .  .  324</</ 
8.  251  .  .  273 
BS.  254,  260  .  324i'Ar 
8.  268  .  .  255 
8.  270  .  .  225 
88.  272,  273  .  824H- 
8.  277  .  .  225 
c.  103  ..  .  226 
8.  1  .  .  226 
8.  20      .  216 

13  &  14  Vict.  c.  61,  8.  11      40, 176,  566, 

1410 
8.  12      40,  176,  666, 

1412 
8.  13  .  .  1416 
8.  19   .    .  1206 

14  &  15  Vict.  c.  25,  8.  2       .        .      671 

8.  8       .     288, 1846 


14  &  16  Vict  c  62,  8. 1 
c.  88,  8.  7 


PAGE 

.      21» 

212,220, 

221 

8.10  .        .      221 

8.11  220,221 
c.  99,  8.  2  888 

8. 6  .        .     1070 
15  Vict,  c  24, 8. 1         ...      902 
8.2         ...       903 

15  &  16  Vict.  c.  64,  8.  4  41,  666, 1411 

c.  76      .  129, 152, 693 

c.76,8.  7  .  190 
88.  20,  21  .  1398 
88.  27—36     .       460 

8.  35  .        .     324<7 

8.  37  .       142, 460 

8.  33  .       129,  460 

8.  89  .                460 

8.  40  .       845,  854 

B.  41  460,  539,  789 

8.49  .  30,69,116 

P.  51  .         .       116 

8.  52  .         .           4 

8.  55  .        539,  675 

8.  66  .       640,  675 

8.  57  .         .      121 

8.  61  1057,  1262, 
1263,  1274 

P.  69  .               152 

8.  70  4,  31, 150, 
661,940,1211, 
i216,  1266 

8.  71  .         .       151 

8.73  .        .      151 

8.  74  .       460, 658 

8.  75  .       483,  572 

e.  79  .       150. 155 

8.  81  .    1211,  1224 

8.91  .       69,1261 

P.  104  .         .           6 

B.  107  .         .          a 

8.  112  .        .      927 

8.113  .        .       722 

8.123  .               623 

p.  129  .         .  6,  771 

p.  131  .               623 

8.135  .               161 

p.  136  .               161 

P.  137  .               162 

8.  138  .               162 

8.  139  .                162 

8.  140  .         .       162 

8.142  .         .     324f/ 

8.  148  119,121,617 

8.  168  .        .       705 

8.  170  .       728,  729 

8.  172  .       694,  725 

8.  178  .       694,  726 

8.174  .               694 

8.  175  .       694,  706 

8.178  .       694,705 
8.180694,699,702, 
704,  706,  766 

8.181  .        .      757 

8.188  .               757 


TABLE    07   STATUTES. 
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PAOB 
15  416  Vict  a  76, 8. 186  .     694,757, 

1406 
&188  .  694,756 
B.  208  .  .  759 
8.209   .  725 

a210  .  .  726 
8.  214  694,  757,  761 
0.215   .  758 

8.219  .        .      702 

8.220  .        .      703 

8.221  .  758 
8.  222  117,  845,  414, 

1894 
c.  77,  88.  8,  5,         .      217 

66  .  254,  824^ 
8.  11     .  217 

c.  80, 8.  10      .  216 

16  ft  17  Viet,  a  88  854,888 

c.  118,8.20    .  160 

17  k  18  Vict.  0.  81,  88. 1,  2,  8,  4,  6, 

6,7  .  452 

a34      .  .215 

c.  86      .  .      288 

B.  1  .      812 

8.8       .        .818 

67  .812 
0.88,8.27  .  .  870 
c.  102,  8.  2     .  688 

83. 9, 14  .  689 
&104  .  .  .  1280 
B.  18  .  .  1282 
8.19  .  .  1281 
8.80  .  .  1282 
8. 88  .  .  1282 
88.84,85,86  1288 
8.87  .  .  1232 
88.  88,  89  .  1288 
8.40  .  .  1284 
8. 42  .  .  1281 
B.48  .  802,1281, 
1282 
88.44,45,46  1288 
88.  48,  49,  60, 

51  .    1288 

8.  53     .  1281, 1288 

8.54  .        .     1283 

8. 55  .     802, 1284 

8.56  .  .  1284 
8.  57     .  1231, 1284 

8.58  .   1232,1234 

8.59  .  1232,1234 

8.60  .  1232,1234 

8.61  .        .    1232 

8.62  .  1232,1234 
91.63,641232,1234 
8.65  .  .  1234 
88.  66,  67,  68, 

69,  70,  71  1285 
8. 72  .  284,  1285 
88.  73,  74,  75, 

76,  77,  78     1236 

8.80  .        .    1286 

8.81  .  1236,1287 
8.  88  .  .  1237 
8.84     .  1281,1237 

VOL.  I. 


PAGE 

17  ft  18  Vict.  0. 104, 88.  85,  86, 87 

88  .  .  1289 
8.89  .  1232,1237 
8.  90  .  .  1282 
8.91  .  1282,1237 
8r92  .  .  1237 
B.  97     .        .    1234 

8.98  .  1281,1233 

8.99  .  .  1234 
&  107  .  1026,  1238 
88. 122, 124  .  1238 
8.181  •  .  1238 
88. 134,  185, 

186    .  1289 
8B.  149,  150, 
151,  152, 
158,154.  1289 
88.  155,  156, 

160   .  1240 
88.161,162.  1239 
88.  168,  165, 
166,  167, 
168,169.  1240 
88.  170,  171, 
173,  175, 
176    .  1241 
88.  181,  182, 
188,  185, 
186    .  1242 
8.187  .    .  1243 
8.  188  .    .  1248 
88.189,190.  1248 
B.191  .  1247,1248 
8.207  .    .  1245 
&214  .    .  1246 
B.215  .  1242,1246 
8.224  .    .  1243 
B.  228  .    .  1242 
8.288  .    .  1248 
88.  243,  244, 

249    .  1245 
88.  252,  258, 

254.    .  1246 
8.277  .1238,1241, 
1247 
8.280  .   .  1246 
88.  281,  282, 
288,  285, 
286    .  1247 
88.  503,  504, 
505,  506, 
507,  508, 
509    .  1249 
88.511,512,518, 
514,515  .  1249 
c.  119,88.  6,7  .   218,217 
8.  8   .   .217 
8.  16  .   .   254 
8.  18  .   217,  264 
8.  19  .    .   254 
B,"20  .   229.254 
8.  28  .    .   219 
8.  24  .    .  82456 
8.  25  .  273,  324AA 
8.120  .   284,802 

m 
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TABLE    OF   STATUTES. 


FAOB 

PAQB 

17  &  18  Vict.  c.  125,  . 

.   800 

20  &  21  Viot.  0.85,88. 21,25 

.   848 

B.  8 

.   195 

8.26 

882,  848 

a.  26 

.   438 

B.80 

8 

B.  81 

.   872 

8.88 

8, 10,  25 

8.  82 

.    .   769 

88.  84,  51 

:   25 

B.  86 

.   768 

8.59 

7 

B.  42 

.   768 

21  Vict.  0.  25 

.   .    11 

B.  69 

6 

21  &  22  Vict  c.  60 

.   226 

BB.  68,69,70, 

8.18 

.  8242 

71 

.  1098 

0.79   . 

409 

BB.  72,78,74,76  1099 

a  90, 8.  27 

.   138 

B.  76 

.  1101 

0.108,88.6,7, 

8,9,10  848 

B.  77 

.  1100 

8.11 

.    .    23 

B.  78 

.   668 

24  A25  Viot  0.184   . 

211,  254 

88.88, 

84, 85   162 

8.1 

.   211,213 

8.  87 

.   891 

8.2 

.    .   212 

8.  96 

.   117, 414, 

8.8 

215 

1894, 1896 

8.4 

211,  212 

18&19  Vict.  0.68,  B.  28 

.   277, 778 

B.5 

.   212 

C.67 

.  185, 1417 

8.8 

.   216 

BB.2,8 

.   .   418 

8.9 

.   216, 217 

0.91 

.   284 

BLlO   . 

217,  219 

0.  Ill   . 

.   297 

8.11 

.   220 

8.  1 

.   458 

8.12 

.   .   217 

19  &  20  Vict  0.  26,  B.  1 

.   408 

8.18 

218 

0.47 

.    .   226 

88.  14,  ] 

15  217,218 

88.81, 

43   .   860 

8.16 

.   218 

8.101 

.   216 

8.17 

219 

0.  06, 8.  2 

21 

B.18 

.   .   217 

0.97   . 

.   880 

B.42  . 

.  82466 

8.1 

.  1285 

8.45 

.   212 

B.  8 

.   858 

88.46,^ 

18,49   218 

B.9 

.  4, 160 

8.50 

.    .   215 

B.10 

.    .   164 

8.51 

.   214 

8.11 

.   165 

8.52 

214,  216 

B.12 

.   168 

88.58,C 

4   .   214 

B.  18 

.   155 

8.56 

.   .   215 

8.14 

.    .   160 

8.58  . 

.   216 

0. 108,B.8 

.   .  1202 

88.  59,  i 

50   .   221 

B.4 

.  1412 

88.  61,  ( 

35   .   215 

8. 80  176,  666, 1411 

8.66 

.   220 

88.48, 

44   .  1091 

8.68 

.   214 

88.63, 

64   .  1202 

8.69  2 

11,221,222, 

8166 

.  1202,  1208 

225 

8.66 

.  1208 

8.70 

.   227 

8.67 

.  1202,  1208, 

8.71  2 

28,  251,  252, 

1204 

254 

8.70 

.  1208 

8.72 

228,254 

8.71 

.•1206 

8.78  2 

38,  271,  805, 

8.76 

.   .   676 

806,  818 

0.109,8.24 

.  1412 

8.74  . 

240,  804 

0.119,8.17 

19 

8.75  . 

229,  256 

20  &  21  Viot  0.  14   . 

.   226 

8.76  . 

229,  255 

0.49 

.   226 

8.77 

280,  255 

0. 77,  B.  8 

.    .   764 

88.  78, 

79,  82,  88, 

B.4 

.   765 

84 

.   .   230 

88.23,26,40,47  765 

8.86  . 

229,  255 

8.61 

.   890 

8.88  . 

.   215 

8.62 

.   765, 890 

8.89  2 

261,  266,  269 

8.68 

890 

8.90  . 

229,  269 

8.64 

742,  766,  891 

B.  91   . 

.   824 

8.65 

.   742, 766 

8.92 

.   267 

BB.  76, 76, 77, 86  766 

8.98  , 

.   229 

a  78   . 

.   226 

8.94  . 

211,  229 

0.79,88.94,96    .   765  1 

8.97 

262,  265 

TABLE   OF   STATUTES. 
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FAGS 
24  &  25  Vict,  c  134,  &  98    ,       211,252 
8.  101  .        .      217 
8.108   .        .      252 
B.108   .  218 

8.  109  211,  216,  218 
8.110   .    211,824e« 

8.114  .       279,280 

8.115  .        .      278 
88. 117,  118,  119 

218 
8.120 

8.121 

8.122 
8.127 
8.128 
8.129 
8.  ISO 

8.181 

8.133 
8.134 
8.135 
8.186 
8.187 
8.139 
8.140   . 

8.148  . 
8.144  . 
8.146   . 

8.149  . 
88.   150,  151, 


8.158 

8.154 
8.156 
8.157 
8.159 

8.161 

8.162 


.   215 
820 
.   217 
.   220 
.   218 
216,  218 
.   218 
288 
.   215 
215,  278 
.   278 
.   213 
.   273 
215  218 
824 
.   218 
.   211 
.   216 
.  S24e 
152 
824/ 
215,  261, 
)24/,  824ib 

215,  Z2ih 
.  324/ 
.  324e 

211,  216 
.     8240 

216,  824e 


24ft25yicic.  134,8. 163 


0.  164 
8.165 
a  166 
a  171 
a  172 
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824a,  824<i, 

824« 

.     824, 824a 

.     324£ 

.      824 

.       220, 221 

324c 


ea  174,178,182  218 
a  185  .  211,  324ee 
a  186  .  216,324ee 
a  187  .  .  824^ 
a  188  .  214,  824^ 
a  189  .  214,324;6r 
88. 190, 191  824/r 
a  192  324//,  824M, 

824n 

al93  .        .      217 

a  194  .      213,216, 

82465,  324^ 

a  197  .  211,  824^, 

824^<7 
a  198  .  .  324^^ 
a  199  .  .  d24iU; 
a  203  .  .  324aa 
a  204  .  .  824M 
a  206  213,256,824s^ 
a  207  .     216,218, 

8245& 
a218  .  .  215 
a214  .  .  221 
88.215,216,217  215 
a  218  .  .  256 
a  219  .  .  215 
a  221  .      215,  278, 

824I:;E: 
a222  .  .  216 
88.  223,  224  .  216 
a  229  212,226,252 
a232  .  226 


TABLE  OF  ABBREVIATIONS. 


A.&E.  . 
Add.  E.  R. 
Aleyne  . 
Ambl.  . 
And. 
Andr. 

A.  P.  B.  Dampier 
L.  I,  L. 

Aston's  Ent 
Atk. 
Bac.  Abr. . 

B.  &  A.     . 
B.  &  Ad.  . 
B.&C.     . 
Batty 
Beay. 
Beaw. 
Bingh. 
Bingh.  N.  C. 
Bl.  Comm. 
Bl.  H.       . 
BLR.        . 
BU.  . 
Bli  N.  S. . 
Bos.  k  Pal. 
Bos.  &  Pul,  N. 

B.  P.  B.    . 
Bro.  Abr. 
Broderip  . 
Brod.  &  Bingh. 
Bro.  Ca.  C. 
Bro.  P.  C. 
Brownl.    . 
Bull.  N.  P. 
Bulst 
Bunb. 
Burn  E.  L. 
Burr. 
Burr.  S.  C. 
Campb.     . 
Garth.       . 
Ca.  Temp.  Holt 

C.  T.  H. 
C.  T.  N. 
C.&P. 
C.T.  T. 


MS3. 


R. 


AdolphuB  and  BUIa's  Reports. 
Addama's  EoeleBiostical  Reports. 
Aleyne's  Reports. 
Ambler's  Reports. 
Anderson's  Reports. 
Andrews's  Reports. 

Ashurst^  J.,  Paper  Book  (1) 

Aston's  Entries. 

Atkyns's  Reports. 

Bacon's  Abridgment. 

Bamewall  and  Alderson's  Reports. 

Bamewall  and  Adolphus's  Beporta 

Bamewall  and  Cresswell's  Reports. 

Batt/s  Irish  Reports. 

Beavan's  Reports. 

Beawes's  Lex  Mercatoria. 

Bingham's  Reports. 

Bingham  B  New  Coses. 

Bla^tone^a  Commentaries. 

Henry  Blackstone's  Reports. 

Mr.  Justioe  Blaokstone's  Reports. 

Bligh's  Reports  of  Cases  in  the  House  of  Lords. 

Bligh's  New  Series. 

Bosanquet  and  Puller's  Reports,  in  8  vols. 

Bosanquet  aud  Pullei^s  New  Reports. 

Paper  Book  of  Buller,  J.  (2). 

Brooke's  Abridgment. 

Broderip's  Reports. 

Broderip  and  Bingham's  Reports. 

Brown's  Reports  of  Cases  in  the  Court  of  Chancery. 

Brown's  Cases  in  Parliament. 

Brownlow's  Reports. 

Buller's  Nisi  Prius. 

Bulstrode's  Reports. 

Banbury's  Reports. 

Bum's  Ecclesiastical  Law. 

Barrows'  Reports. 

Burrows'  Settlement  Cases. 

Campbell's  Nisi  Prius  Cases. 

Carthew's  Reports. 

Cases  in  the  time  of  Holt,  Chief  Jostioe  of  King's  Bench. 

Cases  in  the  time  of  Lord  Hardwicke. 

Coses  in  the  time  of  Lord  Chancellor  Northington. 

Carrington  and  Payne's  Reports. 

Cases  in  the  time  of  Lord  Chancellor  Talbot 


(1)  These  MSS.  consist  of  the  Paper  Books  of  Ashunt,  J.,  BuUer,  J.,  Lawrence, 
J.,  and  Dampier,  J.,  in  an  uninterrupted  series  from  T.  T.  9  Geo.  IIL,  to  M.  T.  56 
Qeo.  III.  Ttiey  are  in  Lincoln's  Ion  Libraxyi  and  are  referred  to  in  the  following 
pages  as  P.  B.  hampier,  MSS.  L.  L  L.,  preceded  by  the  initial  of  the  jadge. 

(2)  See  note  (1). 


VABLE   OT    ABBBBVIATIONS. 


CI 


Cl.&FL 

.    Clark  and  Fumelly'B  Reports  in  Hauae  of  Lords. 

Clayton    . 
Clift 

.    Clayton's  Reports. 
.    cult's  Entries. 

Co.R.       . 

.    Coke's  Reports. 

Co.Ent 

.    Coke's  Entries. 

Co.  Lit     . 

.    Coke  upon  Littleton. 

CowB.L. 

.    Cooke's  Bankrupt  Law. 

ColL 

.    Collyer^s  Reports,  Y.  C.  EnJgbt  Bruce. 

Com.R    . 

.    Comyns'  Reports. 

Com.  Dig. 
Comb. 

.    Comyns'  Digest 

.    Comberbaoh's  Reports. 

C.R         .        . 

.    Common  Bench  Reports. 

C.  B.  N.  8. 

.    Common  Bench  Reports,  New  Series. 

Cowp. 

.    Cowper's  R^>orts  in  the  King's  Bench. 

Cox           .        . 

.    Cox's  Chancery  Cases. 

Cro.  Cbt.  . 

.    Croke's  Reports  in  time  of  Charles  L 

Cro.  Elia. 

Cro.Jac 

.    Croke's  Reports  in  time  of  James  L 

Cr.&J.     . 

.    Crompton  and  Jervis's  Reports. 

Cr.  &  Mee. 

.    Crompton  and  Meeson's  Reports. 

Cr.  M.  ft  R. 

.    Crompton,  Heeson  and  Rosooe's  Reports. 

Cr.  &  P. 

.        .    Craig  and  PhilUpA' Reports. 

Curt  EccBea 

.    Cnrteis's  Ecclesiastical  Reports. 

Dalton'8  8hfr.    . 

.    Dalton*s  Sheriff. 

Dav. 

.    Davis's  Reports. 

DeO.        !        ! 

.    De  Gex's  Report 

.    De  Gex's  and  Jones's  Reports. 

DoG.&J.        . 

Dock.  PL 

.    Doctrina  Placitandi. 

Doet  ft  Stad. 

.    Doctor  and  Student 

Doug. 

.    Douglas's  Reports  in  King's  Bench. 
.    Dowling  and  Lowndes's  Reports. 

D.  ft  L. 

Dowl.  P.  C.      . 

.    Dowling'a  Practice  Cases. 

D.  P.  B. 

Dammer,  J.,  Paper  Book  (8). 
.    DowUng  and  Ryland's  Reports  in  King's  Bench. 

D.ftB. 

Dyer         .        . 

.    Dyer's  Reports. 

East,  P.  C.        . 

.    East's  Pleas  of  the  Crown. 

Ei»fe          .        . 

.    East's  Reports  in  King's  Benoh. 

Eden 

.    Eden's  Reports. 

.    Ellis  and  Blackburn's  Reports. 

E.  ft  R     .        . 

RRftE.        .        . 

.    Ellis,  Blackburn,  and  Ellis's  Reports. 

B.ftR     .        . 

.    KHifl  and  Ellis's  Reports. 

Bq.  Ca.  Abr.     . 

.    Equity  Cases  abridged. 

Ezch. 

.    Exchequer  Reports. 

Eip.N.P.'c.    . 

.    Espinasse^s  Nisi  Prius  Cases. 

Fit^gih.     . 

.    Fitflgibboo's  Reports. 

Rta.  Abr. 

P.N.R    . 

.    Fitiherbert's  Natura  Brevium. 

Fort 

.    Fortescne's  Reports. 

P.  ft  P.     . 

.    Foster  and  Finlason's  Nisi  Prius  Reports. 

Freem. 

.    Freeman's  Reports. 

G.ftD.    .        . 

.    Gale  and  Davison's  Reports. 

Gilb.  Debt       . 

.    Gilbert's  Treatise  on  Debt 

Gilb.  R.-*.        . 

.    GUbert's  Reports. 

Gilb.  C.  R 

.    Gilbert's  History  of  Common  Pleas. 

Gilb.  Evid.        . 

.    Gilbert's  Evidence. 

Gonldaborough 

.    Gouldsborough's  Reports. 

Gow'b  N.  p.  C. 

.    Gow's  Nisi  Prius  Cases. 

Gnndzy    . 

.    Gundry  MSR  (4) 

(8)  See  note  (1),  p.  c. 

(4)  These  MSS.  were  purchased  of  Natbaniel  Gundry,  Esq.,  the  only  son  of  Mr. 
Justice  Gundry,  by  whom  the  notes  were  taken ;  and  will  be  found  in  Lincoln's  Inn 
Library. 
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Gwm. 

.        .    Gwillim's  Tithe  Cases. 

Hagg.  Cona 

.    Haggard's  Consistory  Reports. 

Hagg.Boc.R.   . 

•    Haggard's  Ecolesiaatical  Reports. 

Hale,  H.  C.  L. 

.    Hale's  History  of  the  Common  Law* 

Hard.        . 

.    Hardress's  Reports. 

Hare 

.    Hare's  ReporU,  V.  C.  Wigram. 

Hawk.  P.  C.      . 

.    Hawkins's  Pleas  of  the  Crown. 

H.  BL       .        . 

.    Henry  Blaokstone's  Reports. 

Hob.         .        . 

.    Hobart's  Reports. 

Holt 

.    Reports,  Temp.  Holt,  C.  J.,  of  the  Emgfs  Bench. 
.    Holt's  Nisi  Prius  Cases. 

Holf  fl  N.  P.  C. 

H.&N.    . 

.    Hurlstone  and  Norman's  Roporta. 

Inst. 

.    Coke's  Institutes. 

Ir.L.R.   . 

.    Irish  Law  Reports. 

Jao.                   , 

.    Jacob's  Reports. 

J.  &  W.     . 

.    Jacob's  and  Walker's  Reports. 

Jon.  T.      . 

.    Sir  Thomas  Jones's  Reporta. 

Jonea,  W. 

.    Sir  \y.  Jones's  Reports. 

Jur.          ; 

.    The  Jurist's  Reports. 

Jur.  N.  S. 

.    The  Jurist's  Reporta,  New  Series. 

Keb. 

.    Eeble's  Reports. 

Keen 

.    Keen's  Reports. 

Eenyon    . 

1  Notes  by  Lord  C.  J.  Kenyon,  when  ftt  the  Bar,  Edited 
•  \      by  Hanmer. 
.    Law  Journal,  New  Series. 

LawJ.(N.S.)   . 

L.  T.        .        . 

.    Law  Times  Reports. 

L.  T.  N.  S.       . 

.    Law  Times  Reports,  New  Series. 
.    Lord  Raymond's  Reports. 
Leonard's  Reports. 

Lord  Raym. 

Leon. 

Lev. 

.     Levioz's  Reports. 

Lib.  Ass.  . 

.    Liber  Assisarum. 

Lib.  Int   . 

.    liber  Intrationum. 

LiU.  Ent 

.    Lilly's  Entries. 

L.  I.  L.     . 

.    Lincoln's  Inn  Library. 

Lit 

.     Littleton's  Tenuree. 

L.  M.  &  P. 

.    Lowndes,  Maxwell,  and  PoUook'a  Practioe  Cases. 

L.P.R 

,    Paper  Book  of  Lawrence,  J.  (5). 

Lutw. 

.    Lutwyche's  Reports. 

M'CaeL      .        . 

.    M'Cleland's  Reporte. 

M'Queen'aH.ofL 

.Ca.      .    M'Queen's  House  of  Lords  Cases. 

M.&Y.    .        . 

.    M'Cleland  and  Young's  Reports. 

Madd.       . 

.    Maddock's  Chancery  Reporta. 

M.  &  Or.  . 

.    March's  Reports. 

Marsh,  R. 

.    Marshall's  Reports. 

Marsh.     .        . 

.    Marshall  on  Insurances. 

M.&S.     . 

.    Maule  and  Selwyn's  Reports. 

M.  &  Ry. 

.    Manning  and  Ryland's  Reports. 

M.  &  W. 

.    Meeson  and  Welsb/s  Reports. 

Mer. 

.    Merivale's  Reports. 

Middx.Sit. 

.        .    Sittings  for  Middlesex,  at  Nisi  PriuB. 

Mod. 

,    Modem  Reports. 

Mod.  Ect. 

.    Modem  Entries. 

Mont 

.    Montagu's  Reports. 

MoQt  &  A. 

.    Montagu  and  Ayrton's  Reporta 

Mont  &  B. 

.    Montagu  and  Bligh's  Reports. 

Mont  &  Ch.      . 

.     Montagu  and  Chitty. 

M.  D.  &  D. 

.    Montagu,  Deacon,  and  De  Qex's  Reports. 

MontftM'A.   . 

.    Montagu  and  M*Arthur'a  Reports. 

M.  &  Malk.       . 

.    Moody  and  Malkin's  Reports. 
.    Moody  and  Robinson's  Reports. 

M.  &  Rob. 

M.&P.     .        . 

.    Moore  and  Payne's  Reports. 

(5)  See  ante,  note  (I),  p.  a 
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Moore  (C.  P.) 

H.  &Sc  . 

Moor 

M&Cr. 

]fl«  &  K. 

Nev.  &  Man. 

Nev.&P. 

N.R. 

Noy 

Owen 

Palm. 

Park. 

Park's  Ins. 

Peake'B  Ad.  Ca. 

Peake'8  N.  P.  C 

P.  &D.    . 

PhiU. 

Phill.  Eec.  Rep, 

PhUlipps'  Ev. 

Plowd.      . 

PoUezl    . 

Foetietb.  Diet. 

Free.  ip.  Chanc 

Pii  . 

P.Wms.  . 

Q.R 

K.A. 

Rart.Ent. 

Rayxn. 

Raym.  T. . 

Rep. 

Rep.  Ch.  • 

Riob.  C.  P. 

R.T.H.   . 

R.T.  H.  . 

Rob.A.R. 

Rol.  Abiid. 

RoLR.     . 

Rose 

Ron.  Eject. 

Rtias. 

Riia8.&M. 

Ry.  &  M.  . 

Salk.     .    . 

Saund.     . 

Say..        . 

SoiL&Lef. 

Scott. 

Scotf  8  N.  R. 

SeukCa.   . 

Shep.  Toticb, 

Sbow. 

Sbow.  P.  C- 

Sidt 

Sim. 

Sun.  ft  St 

Skin. 

Sm.  • 

Sm.  k  G.  . 

Starkie  N.  P.  C. 

Sir.  . 

Sty.  . 

Sugd.  V.  k  P. 

Swanat.     . 

Taunt     . 


.  Moore'a  Common  Pleas  Reports. 

.  Moore  and  Scott's  Reports. 

.  Sir  Francis  Moor's  Reports. 

.  Mylne  and  Craig's  Reporta 

.  Mylne  and  Keene's  Reports. 

Nevile  and  Manning's  Reports. 

.  NcTile  and  Perry's  Reports. 

.  Bosanquet  and  Puller's  New  Reports. 

.  Noy's  Reports. 

.  Owen's  Reports. 

.  Palmer's  Reports. 

Parker's  Reports. 

.  Pftrk,  J.  A.,  on  Insurance. 

.  Peako's  Additional  Cases. 

Peake's  Nisi  Prius  Cases. 

.  Ferrer  and  Dayison's  Reports. 

.  Pbillips'  Reports. 

.  Phillimore's  Ecclesiastical  Reports. 

.  Pbillipps  on  Evidenoa 

.  Plowden's  Commentaries. 

.  PoUexfen's  Reports. 

{Postlethwayt's  Universal  Dictionary  of  Trodo  and  Com- 
merce. 

.  Precedents  in  Cbancery. 

.  Price's  Reports  in  tbe  Court  of  Exchequer. 

.  Peere  Williams's  Reports. 

.  Queen's  Bench  Reports. 

.  RoUe's  Abridgments. 

.  Rastall's  Entries. 

.  Lord  Raymond's  Reports. 

.  Sir  Thomas  Raymond's  Reports. 

.  Sir  E.  Coke's  Reports. 

.  Reports  in  Chancery. 

.  Richardson's  Practice,  Common  Pleas. 

.  Reports  time  of  Hardwicke,  C.  J.  B.  R. 

.  Reports  time  of  Holt,  C.  J.  B.  B. 

.  Robinson's  Admiralty  Reports. 

.  RoUe's  Abridgment. 

.  RoUe's  Reports. 

.  Rose's  Cases  in  Bankruptcy. 

.  Runnington's  Ejectment 

.  Russell's  Reports. 

.  RusseU  and  Mylne's  Reporta 

.  Ryan  and  Moody's  Nisi  Prius  Reports. 

.  Salkeld's  Reports. 

.  Saunders's  Reports. 

.  Saver's  Reports. 

Schoale  and  Lefroy's  Reports. 

.  Scott's  Reports,  C.  P. 

Scott's  New  Reports. 

Session  Cases. 

.  Shepherd's  Touchstone. 

Shower's  Reports. 

.  Shower's  Parliamentary  Casesi 

.  Siderfin's  Reports. 

.  Simons's  Reports. 

.  Simons  and  Stuart's  Reporta 

.  Skinner's  Reports. 

Smale's  Reports. 

.  Smale  and  QifBurd'sjReports. 

.  Starkie's  Nisi  Prius  Gases, 

.  Strange's  Reports. 

.  Style's  Reports. 

.  Sugden's  Law  of  Vendors  and  PurohMers  (10th  edit) 

.  Swanston's  Reports. 

.  Taunton's  Reports. 
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Tidd.  Pr.  .        .        .  Tidd's  Practice. 

T.  B.  .  Durnford  and  East's  Term  Reports,  E.  R 

Turn.        .  .        .  G.  Turner's  Beporta. 

Turn,  ft  R.  .  Turner  and  Ruaseirs  Reports. 

Tyrw Tyrwhitt's  Reports. 

Tyrw.  &  O.       .  .  Tyrwhitt  and  Granger's  Reports. 

Yaugh Vaugban's  Reporta 

Ventr.      ....  Ventiis's  Reports. 

Vee.  ....  Vesey,  aenr's.  Reports. 

Ve8.jun Vesey,  junr's.  Reports. 

Ves.  ft  B.  ...  Vesey  and  Beames*  Reports. 

Vet  entr.  .        .  Veteres  Intrationes. 

Vid.  Ent.  .  Vidian's  Entries. 

Vin.  Abr.  .        .  Viner's  Abridgment. 

Weekly  Rep.    .        ,        .  Weekly  Reporter. 

Went.  Off.  Bxor.       .        .  Wentwortb's  Office  of  Executor. 

West.  C.  T.  H. .        .        .  West's  Cases  in  time  of  Lord  Hardwicke. 

Willee       ....  Willes's  Reports. 

Wils.        ....  Wilson's  K.  B.  ft  C.  P.  Reports. 

Winch.     ....  Wincb's  Reports. 

Winch.  Ent.  .        .  Winch's  Entries. 

H.  Wood.  .        .  Hutton  Wood's  Decrees  in  Tithe  Gases. 

Yelv.        ....  Telyerton's  Reports. 

Yonnge    ....  Younge's  Reports. 

Y.  ft  C Younge  and  Collyer's  Reports  in  Exchequer. 

^  Mr  n  -K  n  /  Younge's    and    Collyei^s    New    Gases   In    Chancery, 

x.acuiN.  u   .        .        .^     V.  C.  Knight  Bruce. 

Y.  ft  J Younge's  and  Jervis's  Reports. 


ADDENDA  ET  CORRIGENDA. 


Page  70,  note  («>]  Add  Haigh  v.  The  GuardioHs  qf  the  North  Brierlu  Unhn,  28  L.  J., 
a  B.  62. 

Page  71,  note  (y).]  See  also  the  judgment  of  Campbell,  C.  J.,  in  The  Prince  of  Wales 
Insurance  Co.  v.  Harding,  27  L.  J.,  Q.  B.  297,  in  which  the 
above  decisions  are  adhered  to,  notwithstanding  the  observa- 
tions of  Lord  Wensleydale  in  Ernest  v.  Nicholls,  6  House  of 
Lords'  Cases,  401. 

Page  157,  Statute  <if  Limitations.']  A  petition  to  the  Court  of  Bankruptcy,  signed  by 
the  bankrupt,  is  not  such  an  acknowledgment  of  a  debt  con- 
tained in  the  schedule  to  such  petition  as  will  take  the  case  out 
of  the  statute ;  Everett  v.  Robertson,  28  L.  J.,  Q.  B.  28. 

Page  174,  Tender.']  By  16  &  17  Vict  c  102,  no  tender  of  payment  in  money  in  any 
gold,  &c.  drfaced  shall  be  a  legal  tender. 

Page  197,  Auetim.']  Where  the  owner  of  a  mare  sent  her  to  the  defendant  with  in- 
structions to  sell  by  auction  without  reserve,  and  the  plaintiff 
was  the  highest  honA  fide  bidder,  but  the  mare  was  Knocked 
down  to  the  owner,  who  made  a  higher  bid ;  it  was  held,  that 
the  plaintiff  could  not  maintain  an  action  against  the  defend- 
ant, on  the  ground  that  he  was  his  agent,  and  was  bound  to 
complete  the  contract  on  his  behalf,  Warlow  v.  Harrison,  28 
L.  J.,  Q.  B.  18. 

Page  204,  note  («).]  See  also  Sinmons  v.  Heseltine,  28  L.  J.,  C.  P.  129. 

Page  283,  note  (m).]  Add  Van  CasUtt  v.  Barker,  2  Exch.  R.  691. 

•&        note  (0).]  See  Harris  v.  Riekett,  4  H.  &  N.  1. 
Page  261,  note  (d).]  Add  Hormshy  v.  Miller,  28  L.  J.,  Q.  B.  99. 
Page  299,  note  (»).]  Add  Parker  v.  Ince,  4  H.  &  N.  58. 

ib.       note  («).]  Add  White  v.  Corhett,  7  Week.  Rep.  863. 
Page  800,  note  («).]  Warburg  v.  Tucker  is  also  reported,  28  L.  J.,  Q.  B.  56. 

ib.       note  (*).]  Boyd  v.  Robins  (Ex..Ch.)  is  reported,  28  L.  J.,  Q.  B.  78. 
Page  318,  note  (p).]  Add  Lee  v.  Bullen,  8  E.  &  B.  892. 
Page  820,  note  (»).]  Add  Bellhouse  v.  Mellor,  4  H.  &  N.  116. 

ib.      note  (/).]  See  also  Jones  v.  /^mpson,  8  H.  &  N.  886. 
Page  828,  note  (e).]  Tabor  v.  Edwards  also^reported  in  4  C.  B.,  N.  S.  1. 
Page  861,  note  (/>]  Add  Penrose  v.  Martyn,  28  L.  J.,  Q.  B.  28. 
Page  878,  note  (00  But  see  Holmes  v.  Kidd  (Ex.  Ch.),  28  L.  J.,  Exch.  112. 
Page  405,  note  (c).]  Paul  v.  Joel,  affirmed  in  error,  28  L.  J.,  Exch.  148. 

Page  441,  Carriers.]  A  common  carrier  is  only  bound  to  carry  within  a  reasonable 
time  under  ordinary  circumstances.  Therefore,  where  there 
had  been  a  heavy  fall  of  snow  upon  a  railway,  which  occasioned 
the  delay  complained  of,  the  defendants  were  held  not  bound 
to  have  used  extraordinary  efforts  or  to  incur  extra  expense  in 
order  to  overcome  the  obstacle  to  the  traffic,  Briddon  v.  The 
Great  Northern  RailuMy  Co.,  28  L.  J.,  Exch.  51 ;  but  he  is 
bound  to  carry  with  reasonable  expedition,  per  Byles,  in  Blake" 
more  v.  Lancashire  and  Yorkshire  Railway  Co.,  1  F.  &r  F.  76. 
VOL.  I.  h 
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Page  446,  note  (o).]  But  see  Bird  v.  The  Great  Northern  Railway  Co.,  28  L.  J.,  Q.  B.  3. 

Page  447 »  note  («).]  For  Thorqford  ▼.  Bryan  read  Thorogood  ▼.  Bryan,  and  for  com- 
ments upon  this  case,  see  2  Smith's  Leading  Cases,  220  (4th 
edit) 

Page  452,  note  (#).]  Add  PhilUpt  v.  Edwards,  28  L.  J.,  Exch.  52. 

ib,  note  (00  Add  Baxendale  v.  The  Great  Western  Railway  Co.,  28  L.  J.,  C.  P. 
69,  and  28  L.  J.,  C.  P.  81  ;  and  Nicholson  v.  The  Great  Western 
Railway  Co.,  28  L.  J.,  C.  P.  89. 

Page  454,  note  (y).]  IuPManus  v.  Lancashire  and  Yorkshire  Railway  Co.  has  been  re- 
versed in  error,  but  the  Court  of  Exchequer  Chamber  has  not 
yet  delivered  the  grounds  of  its  judgment. 

Page  456,  Carrier.^  A  common  carrier  19  not  estopped  from  disputing  the  title  of  the 
person  from  whom  he  has  received  goods  to  carry ;  and  it  is  an 
answer  to  an  action  of  trover  against  the  carrier  by  such 
person  that  the  goods  have  been  delivered  to  the  real  owner 
on  his  claiming  them,  Sheridan  v.  The  New  Quay  Company,  28 
L.  J.,  C.  P.  58. 

Page  684,  note  (s).]  Add  Evans  v.  Wright,  27  L.  J.,  Exch.  50. 

Page  737,  8  &  4  Will.  IV.  c.  27,  s.  14.]  An  acknowledgment  of  the  plaintiff's  title, 
made  by  a  person,  through  whom  the  defendant  claims,  in  an 
answer  to  a  bill  of  chancery,  is  an  acknowledgment  of  title 
within  this  section,  Goode  v.  Job,  28  L.  J.,  Q.  B.  1. 

Page  858,  note  (1)0  Add  Hodgson  v.  Johnson,  28  L.  J^  Q.  B.  88. 

ib.      note  (m).]  Add  Lincoln  v.  Wright,  7  Week.  Rep.  Chan.  350. 

Page  864,  note  (5).]  Add  Levy  v.  Green,  8  E.  &  B.  576. 

Page  865,  note  (o)0  Add  Nicholson  v.  Bower,  28  L.  J.,  Q.  B.  97. 

Page  936,  Imprisonment']  A  constable  cannot  justify  the  arrest  of  a  person  on  the  rea- 
sonable belief  that  he  has  committed  a  misdemeanor ;  and  a 
constable  is  liable  to  an  action  for  continuing  the  imprisonment 
of  one  thus  illegally  arrested,  Griffin  v.  Colman,  28  L.  J.,  Exch. 
134. 

Page  1046,  note  (k).]  Sheridan  v.  Phoenix  Life  Assurance  Co.  was  reversed  in  error,  28 
L.  J.,  Q.  B.  94. 

Page  1049,  note  (c).]  Add  "  And  it  is  no  defence  that  the  defendant  is  a  shareholder 
in  the  company,"  Metropolitan  Saloon  Omnibus  Co.  v.  Hawkins, 
4  H.  &  N.  87. 

Page  1058,  note  (0).]  Add  Ramsdale  v.  Greenacre,  1  F.  &  F.  61. 

Page  1070,  note  (i).]  Add- reference  to  4  H.  &  N.  146,  S.  C. 

Page  1114,  line  14,  Master  and  Servant.'}  Add  "  or  for  incompetence  where  the  servant 
has  represented  himself  as  possessing  the  skill  requisite  for  the 
performance  of  the  work  of  art  for  which  he  was  employed," 
Harmer  v.  Cornelius,  28  L.  J.,  C  P.  85 ;  and  see  Cuekson  v. 
Stones,  28  L.  J.,  Q.  B.  25. 

Page  1114,  Master  and  Servant."]  Upon  a  yearly  contract  of  hiring  the  temporary  in- 
ability of  the  servant  to  do  work  in  consequence  of  illness  is 
no  ground  for  the  master's  rescinding  the  contract,  Cuekson  v. 
Stones,  28  L.  J.,  Q.  B.  25 ;  and,  in  that  case,  the  servant  was 
held  to  be  entitled  to  recover  the  weekly  payments  agreed  to 
be  paid  under  the  contract,  during  such  time  as  he  was  tem- 
porarily disabled  by  illness,  he  having,  after  such  illness, 
resumed  his  employment  under  the  contract 

Page  1116,  note  (m).]  See  also  The  Bartonshill  Co.  v.  Reid,  3  Macq.  App.  Cas.  266;  and 
Senior  v.  Ward,  28  L.  J.,  Q.  B.  139. 

Page  1123,  note  {I).]  Add  Datyell  v.  Tyrer,  28  L.  J.,  Q.  B.  52. 
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Vngt  1154,  If  usance,"]  In  an  action  against  a  railway  company  for  burning  the  plain- 
tiff's woods,  adjoining  the  railway,  hv  sparks  escaping  from 
the  defendants'  locomotive,  it  appeared  that  everything  prac- 
ticable had  been  done  to  make  the  locomotive  safe ;  that  a  cap 
had  been  put  to  the  chimney,  that  its  ash-pan  had  been  secured, 
that  it  travelled  at  the  slowest  pace  consistent  with  practical 
utility,  and  that  if  its  funnel  was  more  guarded,  or  its  ash-pan, 
or  if  its  pace  was  slower,  it  could  not  be  advantageously  used : 
but  it  was  also  admitted  that,  notwithstanding  these  precautions, 
the  locomotive  was  habitually  the  cause  of  setting  fire  to  the 
plaintiff's  banks,  which  fire,  on  the  particular  occasion  in 
question,  communicated  to  the  plaintin 's  woods  and  burnt 
Uiem.  The  jury  having,  under  these  circumstances,  found  that 
the  defendants  were  guilty  of  negligence,  the  Court  of  Ex- 
chequer refused  to  disturb  the  VCTdict,  Vaughan  v.  Tqf  VaU 
Railway  Co.,  3  H.  &  N.  743. 

Page  1142,  Nuta$»ce,']  Although  where  one,  possessed  of  land  abutting  on  a  public 
footway,  makes  an  excavation  on  it  immediately  adjoining  the 
"public  way,  and  which  he  leaves  unprotected,  is  liable  for  in- 
juries sustained  by  a  passenger  falhng  into  such  excavation, 
Barnes  v.  Ward,  9  C.  B.  392 ;  he  is  not  liable  if  such  excava- 
tion be  made  at  some  distance  from  the  way,  Hardeastle  v.  The 
South  Yorkshire  Railway  Co.,  28  L.  J.,  Exch.  189. 

Page  1156,  note  (00  Add  Yates  v.  DaUon,  28  L.  J.,  Exch.  69. 

Page  1187,  note  (o).]  Add  The  Blackpool  Board  of  Health  v.  Bennett,  4  H.  &  N.  127. 

Page  12S1,  note  (^).]  Add  Bell  v.  The  Bank  qf  London,  3  H.  &  N.  730. 

Page  12S6,  note  (6).]  A  mortgrage  may  be  made  of  a  ship  before  registty  of  the  ship  ; 
and  if  the  mortgage  is  registered  after  registration  of  the  ship 
it  will  be  valid.  Bell  v.  The  Bank  qf  London,  3  H.  &  N.  730. 
An  ii^unction  was  granted  to  restrain  a  sale  by  a  mortgagee, 
who  took  with  notice  of  charter-party,  De  Mattos  v.  Gibson,  28 
L.  J.,  Chan.  165. 

Page  1240,  note  (t).]  Add  reference  to  28  L.  J.,  C.  P.  133,  S.  C. 

Page  1301,  Trespass.]  Trespass  lies  for  distraining  tools  of  trade  not  in  use  whilst  there 
were  other  goods  upon  the  premises  which  might  have  been 
distrained,  Nargatt  v.  Nias,  28  L.  J.,  Q.  B.  143. 

Page  1400,  note  (s).]  See  also  Webb  v.  Ross,  4  H.  &  N.  116. 

Page  1406,  note  (m).]  Add  Lt^fone  v.  Smith,  4  H.  &  N.  158. 
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I,  In  what  Casrs  an  Action  of  Account  may  be  maintained. 

A  PREFERENCE  having,  for  many  years,  been  given  to  the 
mode  of  proceeding  by  bill  in  a  court  of  equity,  the  action  of 
account  has  in  a  great  measure  fallen  into  disuse.  It  will  not, 
therefore,  be  necessary  to  enter  folly  into  the  nature  of  this  action, 
but  briefly  to  apprise  the  reader  in  what  cases  it  may  be  maintained, 
what  pleas  may  be  pleaded  to  it,  and  in  what  form  judgment  may 
be  entered,  lo  maintain  an  action  of  account  (a),  there  must  be 
either  a  privity  in  deed,  by  the  consent  of  the  party  (for  an  action 
of  account  does  not  lie  against  a  disseisor  or  other  wrong-doer),  or 
a  privity  in  law,  as  in  the  case  of  a  guardian,  &c.  By  the  common 
law,  an  action  of  account  for  the  rents  and  profits  may  be  main- 
tained by  the  heir,  after  he  has  attained  the  age  of  fourteen 
years  (&),  against  the  guardian  in  socage  (c) ;  so  at  the  common 

(a)  1  Inst  172  a.  other  accountants,  by  the  common  law 

lb)  Litt.  8.  123 ;  1  Inst.  89  a.  may  claim  an  allowance  of  all  his  reasun- 

(c)  The  guardian  in  socage,  like  all      able  costs  and  expenses. 
VOL.  I.  B 
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law  account  will  lie  against  a  bailiff (rf)  or  receiver  (e),  and  in 
favour  of  trade  and  commerce  by  one  merchant  against  another  (/). 
But  this  action  did  not  lie  for  one  joint-tenant,  or  tenant  in  com- 
mon, against  his  companion,  although  he  should  have  taken  the 
whole  profits  to  his  own  use,  unless  he  had  been  appointed  bailiff 
to  render  an  account  (^).  But  now,  by  4  Ann.  c.  16,  s.  27,  an 
action  of  account  may  be  maintained  by  one  joint- tenant  or  tenant 
in  common  (A),  his  -executors  or  administrators,  against  the  other, 
as  bailiff,  for  receiving  more  than  his  share  or  proportion,  and 
against  the  executors  or  administrators  of  such  joint-tenant  or 
tenant  in  common  (i).  One  tenant  in  common  brought  an  action 
of  account  against  another  (k),  and  charged  him  as  bailiff  and 
receiver.  As  to  the  account  given  against  him  as  bailiff,  the  de- 
fendant entered  into  the  account;  and  as  to  the  account  against 
him  as  receiver,  demurred  (specially),  because  the  plaintiff  did 
not  state  by  whose  hands  the  defendant  received  the  money: 
the  court  held  the  exception  good,  notwithstanding  4  Ann.  c.  16, 
s.  27,  for  that  statute  only  empowered  the  plaintiff  to  charge  the 
^defendant  as  bailiff;  but  as  the  plaintiff  had  gone  further,  and 
charged  the  defendant  as  receiver,  he  ought  to  have  shown  by 
whose  hands  he  received  the  money,  as  was  required  by  the  com- 
mon law  (/).  As  the  statute  is  a  general  one,  it  is  not  necessary 
for  the  plaintiff  to  set  it  forth  or  to  refer  to  it ;  but  he  must  set 
forth  so  much  as  to  bring  his  case  within  it ;  and,  therefore,  in  an 
action  for  account  by  one  tenant  in  common  against  another  upon 
this  statute,  the  plaintiff  must  state  in  his  declaration,  and  prove, 
that  he  and  defendant  were  tenants  in  common,  and  that  de- 
fendant has  received  more  than  his  just  share  (jn).  It  is  not  suffi- 
cient to  charge  defendant  merely  as  bailiff  (w).  The  heir  of  a 
tenant  in  common  can  maintain  an  action  under  the  statute  against 
his  co-tenant  for  the  rent  which  accrued  during  his  father's  life, 
the  Statutes  of  Apportionment  not  applying  to  this  case  (o). 

An  action  of  account  against  a  tenant  in  common  on  this  statute 
differs  from  an  action  of  account  against  a  bailiff  at  common  law ; 
for  a  bailiff  at  common  law  is  answerable,  not  only  for  his  actual 
receipts,  but  for  what  he  might  by  his  industry  or  care  have 
reasonably  raised  or  made,  deductmg  his  reasonable  costs  and 
chaises ;  but,  by  the  words  of  the  statute,  a  tenant  in  common, 

(d)  By  bftiliff  is  understood  a  servant  ceived  will  lie  in  such  a  case.  Thomas 
who  has  administration  and  charge  of  v.  Thomas,  5  Exch.  28 ;  19  L.  J.  (Exch.) 
lands,  goods  and  chattels,  to  make  the       175,  S.  C. 

best  benefit  to  the  owner.  (A-)   fValker  v.  Holyday,  Com.  272. 

(e)  1  Inst.  172  a.  (/)  1  Inst.  172  a. 

(/)  Per  Tindal,  C.  J.,  in  CoUam  v.  Par-  (ot)  Henderson  v.  Eason,  17  Q.  B.  701. 

/rW^e,  4  M.  &  G.  284.  (n)   Wheeler   v.    Horne,    Willes,    208; 

(g)  I  Inst.  200  b.  Slurton  v.   Richardson^    13  L.  J.,   Exch. 

(A)  And  the  others  {semhle)  need  not  281  ;  13  M.  &  W.  17,  S.  C. 

be  joined  as  plaintifft.  SturtonS,  Richard-  (o)  Beer  v.  Bterj  12  C.  B.  60;  21  L.  J., 

son.  C.  P.  124. 

(t)  No  action  for  money  had  and  re- 
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when  sued  as  bailifF^  is  answerable  only  for  so  much  as  he  has 
actually  received  more  than  his  just  share  and  proportion  (o) ;  and 
it  is  not  a  receipt  of  more  than  his  just  share  or  proportion,  if  he 
has  merely  had  the  sole  enjoyment  of  the  property,  even  though, 
by  iiie  employment  of  his  own  industry  and  capital,  he  makes  a 
profit  by  the  enjoyment  and  takes  the  whole  of  such  profit  (jp). 

Where  there  is  a  running  account  between  a  merchant  and 
broker,  the  proper  remedy  for  recovering  the  balance  is  by  an 
action  of  account  and  not  of  assumpsit  (9) ;  but  for  the  balance 
of  an  account  assumpsit  lies,  though  the  items  on  each  side  are 
numerous  (r).  In  certain  cases,  however,  an  action  of  account  is 
preferable  (1).  At  the  common  law  (0,  executors  in  general  could 
not  have  this  action  for  an  account  to  be  made  to  the  testator, 
because  the  account  rested  in  privity ;  but  the  stat.  West.  2,  13 
Edw.  I.  stat.  1,  c.  23,  gave  this  action  to  executors,  and  (according 
to  Sir  Edward  Coke,  1  Inst.  89,  b;  2  Inst.  404)  the  31  Edw.  III. 
Stat.  1,  c.  11,  to  administrators.  The  25  Edw.  III.  stat.  6,  c.  6, 
has  extended  the  same  remedy  to  the  executors  of  executors.  At 
the  common  law,  this  action  did  not  lie  against  the  executors  of 
the  accountant  (m)  ;  but  by  4  Ann.  c.  16,  s.  27,  an  action  of 
account  may  be  maintained  against  the  executors  or  administrators 
of  a  guardian,  bailiff  or  receiver.  This  action  does  not  lie  against 
an  infant  (ar) ;  nor  by  one  executor  against  another  (y ),  for  the 
possession  of  the  one  is  the  possession  of  the  other. 


II.  Of  the  Pleadings  and  Evidence. 

It  is  not  necessary  to  state  in  the  declaration,  that  a  reasonable 
time  elapsed  between  the  request  to  account  and  the  commence- 
ment of  the  action  {z).  The  defendant  may  plead  in  bar  (a),  that 
he  was  never  bailiff  or  receiver;  or  that  he  has  fully  accounted  (b) ; 
or  that  he  has  accounted  before  auditors  assigned  by  the  plaintiff; 

(0)  Wheeler  v.  Home,  Willes,  209,  210.  ( F.  N.  B.  1 1 7  ;  1 1  Rep.  90  a).     It  should 
p                            ip)  Henderson  v.  EoMon^  17  Q.  B.  701.  also  be  remarked,  that  though  at  the  com- 
I                              \q)  Scott  y.  Mcintosh,  2  Campb.  238.  mon  law  executors  in  general  were  not 
!                               (r)  Tomkint  v.  Wilhhear,  5  Taunt.  481.  compellable  to  account;  yet  if  they  con- 
See  also  Arnold  t.  Wehbf  5  Taunt,  432,  n.  sented   to  settle   an  account   they  were 

(«)  WelU  V.  Rosef  7  Taunt.  402.  liable  to  an  action  of  debt  for  the  balance 

(t)  Lit  6.  125 ;   1  Inst.  89  b,  90  b  ;   2  (F.  N.  B.  267,  Lord  Hale's  note). 
Inst.  403.  (x)  1    Inst  88  b;    1    Inst   172  a;  per 

(u)  These  rules  of  the  common  law,  hord Hardwicke fC, tin  Dormer  y, For tescue, 

vw.:  1,  That  account  did  not  He  by  exe-  3  Atk.  130.     Hence  an  infant  cannot  be 

cutors  (Hargrave's  Co.  Lit  90  b,  n.(3) ),  guardian  in  socage.    1  Inst.  88  b. 
2,  That  account  could  not  be  maintained  (y)  F.  N.  B.  271,  4to  edit,  note  (/). 

against  executors,  had  some  exceptions.  (z)  Beer  v.  Beer,  12  C.  B.  60;  21  L.J., 

As  to  the  first,  an  account  might  have  C.  P.  124. 

been  maintained  at  the  common  law  by  (a)  1  ^.  A.  121,  vet  Intr.  16;  Rast 

the  executors  of  merchants;  as  to  both,  Entr.  17,  19,  21. 
in  the  case  of  the  king,  the  action  lay  (6)  Baxter  y,  Hozier,  5  B.  N.  C.  288. 

b2 
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or  that  he  has  accounted  before  to  the  plaintiff  himself  (c) ;  or  any 
matter  which  tends  to  show  that  he  was  never  accountable,  e,  g,  to 
an  action  under  the  4  Ann.  c.  16,  facts  showing  that  he  is  not 
tenant  in  common  with  the  plaintiff  (rf) ;  or  a  release.  He  cannot 
pay  money  into  court  (e).  The  70th  section  of  the  Common  Law 
Procedure  Act,  1852,  which  provides  for  payment  into  court  in 
all  actions  (with  cei*tain  exceptions),  only  applies,  it  seems,  to 
cases  where  the  money  is  paid  in  satisfaction  of  the  cause  of 
action  (/).  When  the  plaintiff  charges  the  defendant  as  receiver 
from  such  a  time  to  such  a  time(y),  the  defendant  must  answer 
the  whole  time  precisely  (A).  Actions  of  account  must  be  com- 
menced and  sued  within  six  years  next  after  the  cause  of  action, 
21  Jac.  I.  c.  16,  s.  3;  19  &  20  Vict.  c.  97,  s.  9  (i).  And  one 
item  of  claim  in  an  account  having  arisen  within  the  six  years 
will  not  suffice  to  take  the  residue  out  of  the  statute.  If  the 
defendant  plead  that  he  was  never  receiver,  he  cannot  give  in 
evidence  a  bailment  to  deliver  to  another  person,  and  that  he 
has  delivered  accordingly:  for  though  this  special  matter  prove 
that  he  is  not  accountable,  yet,  as  upon  the  delivery,  he  was 
accountable  conditionally  (viz.  if  he  did  not  deliver  over),  the  evi- 
dence does  not  support  the  plea  (j).  So  a  release  cannot  be  given 
in  evidence  under  the  plea,  that  the  defendant  was  never  re- 
ceiver (A).  In  account  against  the  defendant  as  receiver  by  the 
hands  of  A.,  it  is  sufficient  for  the  plaintiff  to  prove  that  A. 
directed  the  defendant  to  borrow  of  another  to  pay  the  plaintiff: 
that  the  defendant  borrgwed  accordingly,  and  that  A.  gave  a  bond 
to  the  lender  (/). 

■     ♦ 

III.  Of  the  Jvdgment. 

1 .  To  Account. 

2.  Final.-- Execution, 

1.  There  are  two  judgments  in  this  action  : — ^the  first  judgment 
is,  that  the  defendant  do  account  (wi),  usually  termed  a  judgment 

(c)  F.  N.  B.  117,  D.  note(rf).  Common  Law  Procedure  Act,  1852);  but 

(d)  Ricketts  v.  Lqftus^  14  Q.  B.  482;       if  the  ^lea  begin  as  an  answer  to  part, 
Qorely  v.  Gorelyt  1  H.  &  N.  144.  and  is  m  truth  an  answer  to  part  only, 

(e)  Anon.,  Bull.  N.  P.  128.  the  plaintiff  ought  not  to  demur,  but  to 
(/)  Bishop  of  London  v.  APNiel,  23  L.  J.,       take  his  judgment  for  the  part  unanswered 

Exch.  Ill ;  9  Exch.  490,  S.  C.  by  nil  dicit ;  1  Saund.  28,  n.  3 ;  Henry  v. 

ig)  Southcot  y.  Rider,  T.  Rayra.  57.  Earl,  8  M.  &  W.  228  ;    Fincent  ▼.  Beston, 

(A)  It  is  a  general  rule  in  pleading  Lord  Raym.  716;  for  if  the  plaintiff  de- 

that  the  plea  must  answer  every  material  murs,  or  pleads  over,  the  whole  action  is 

part  of  the  declaration.     If  a  plea  begin  discontinued.     1  Roll.  Abrid.  487,  pi.  10 ; 

with  an  answer  to  the  whole,  but  in  truth  Market  v.  Johnson,  I  Salk.  180;  Peers  v. 

the  matter  pleaded  be  only  an  answer  to  Henriqws,  2  Lord  Raym.  841  ;  Gilb.  HisL 

part,  the  plea  is  bad  and  the  plaintiff  may  C.  B.  155,  158. 

demur;    IVeeks  v.   Peach,   1  Salk.  179;  (i)  Coitam   v.  Partridge,   4  M.  &  Gr. 

Down  V.  Hatcher,  10  A.  &  £.  121  (unless  271  :  post,  tit.  Assumpsit. 

the  point  is  doubtful,  per  Patteson,  J.,  in  (j)  2  Roll.  Abrid.  683 (F.),  pi.  1. 

Worley  v.  Harrison,  8  A.  &  E.  675;   in  (*)   miloughby  v.  Small,  1  Brownl.  24w 

which  case  an  application  to  amend  should  (/)  Harrington  y.  Deane,  Hob.  36. 

be  made  under  the  52nd  section  of  the  (m)  Co.  Ent  46  b ;  Rast.  Ent.  1 7. 
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^uod  computet  (n).  This  is  in  the  nature  of  an  award  of  the  court, 
interlocutory  only,  and  not  definitive  (o),  and  whereon  error  does 
not  lie.  It  is,  however,  essentially  necessary  that  this  judgment 
should  be  entered  (jp) ;  for  where  the  defendant  pleaded  that  he 
had  fully  accounted,  and  issue  being  joined  thereon,  the  jury 
found  for  the  plaintiff,  and  assessed  damages  and  costs,  and  judg- 
ment was  entered  accordingly  and  execution  taken  out,  the  court, 
on  motion,  set  aside  the  judgment  and  execution,  observing  that 
the  judgment  was  wrong,  for  it  ought  to  have  been  only  a  judg- 
ment to  account :  and  they  compared  the  irregularity  in  this  case 
to  the  irregularity  of  signing  final  judgment  before  interlocutory 
judgment. 

After  the  judgment  to  account,  the  defendant  usually  offers  to 
account,  and  thereupon  the  court  assigns  auditors  to  take  and 
declare  the  account  between  the  parties.  The  auditors  as- 
signed (q)  are,  in  general,  some  of  the  oflScers  of  the  court,  who 
may  convene  the  parties  before  them  firom  day  to  day,  until  the 
account  is  determined  (r).  If  the  auditors  find  the  parties  remiss 
and  negligent,  they  must  certify  to  the  court  that  they  will  not 
account.  By  4  Ann.  c.  16,  s.  27,  the  auditors  are  empowered  to 
administer  an  oath,  and  examine  the  parties  touching  the  matters 
in  question,  and  for  the  trouble  in  auditing  and  taking  such 
account  shall  have  such  allowance  as  the  court  shall  judge  reason- 
able, to  be  paid  by  the  party  on  whose  side  the  balance  of  account 
shall  be.  special  bail  is  not  to  be  found  until  after  judgment  to 
account  («).  If  the  defendant  (0,  after  the  jud^ent  to  account, 
does  not  personally  appear  in  court  to  give  bail  to  account,  there 
must  issue  a  capias  ad  computandum  for  the  purpose  of  bringing 
him  into  court  («).  With  respect  to  pleading  before  the  auditors, 
the  following  rules  are  to  be  observed  : — 1.  In  order  to  avoid  trouble 
and  charge  to  the  parties  (x),  what  might  have  been  pleaded  in 
bar  to  the  action  shall  not  be  allowed  as  a  discharge  before  the 
auditors.  2.  If  the  party  is  once  chai^eable  and  accountable  ( ^), 
he  cannot  plead  any  matter  in  &ar,  except  a  release,  or  plene  corn- 
in)  The  form  of  this  judgment,  in  the  (r)  In  Godfrey  v.  Saunders,  C.  B.,  8 
case  of  Godfrey  v.  Saunders,  3  Wils.  88,  Wils.  73,  the  three  prothonotaries  were 
was  as  follows: — Therefore  it  is  con-  assigned  auditors.  See /ircker  v.  Pritck- 
sidered,  that  the  defendant  account  with  ard,  3  D.  &  R.  596 ;  Beer  y.  Beer,  12  C.  B. 
the  plaintiff  of  the  time  aforesaid,  in  which      82. 

he  (defendant)  and  the  said  S.  S.  were  (s)  Reeves  v.  Gibson,  1  Lev.  300.    It  was 

the  bailiffs  of  the  plaintiff,  and  had  the  said.by  all  the  prothonotaries  in  the  Court 
care  and  administration  of  the  aforesaid  of  Common  Pleas,  that  the  defendant  up- 
goods  and  merchandizes,  &c.  to  be  mer-  on  the  first  writ  should  not  be  held  to  spe- 
chandized  and  made  profit  of  for  plaintiff;  cial  bail,  vet,  in  special  cases,  by  the  dis- 
and  the  defendant  in  mercy,  &c.,  because  cretion  of  the  court,  he  shall  find  bail, 
he  hath  not  before  accounted,"  &c.  Noy,  28. 

(o)  Meteal/'s  ease,  11  Rep.  38  a.  (0  Chester  v.  Hunt,  C.  B.  M.  13  Geo.  II. 

Ip)  Hughes  ▼.  Burgess,  Ca.  temp.  Hard.  (u)  Pryor  v.  Pettingell,  2  D.  N.  S.  756. 

394.  (jf)  Taylor  v.  Page,  Cro.  Car.  116;  3 

Iq)  Williams  v.  Lee,  1  Mod.  42.     See       Wils.  113,  S.  P. 
the  form,  3  Wils.  89.  [y)  3  Wils.  113, 114. 
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putavit;  but  must  plead  before  the  auditors.  The  exceptions  pro- 
ceed on  this  ground,  that  a  release,  and  the  having  fully  accounted, 
are  total  extinctions  of  the  right  of  action  (a),  of  which  the  court  is 
to  judge ;  and  even  in  these  cases  they  must  be  pleaded  specially^ 
and  cannot  be  given  in  evidence  on  ne  unques  receivor.  3.  Nothing 
can  be  pleaded  before  the  auditors  (i)  contrary  to  what  has  been 
previously  pleaded  and  found  by  verdict,  because  the  consequences 
would  be  either  two  contradictory  verdicts,  which  would  perplex 
the  court,  or  two  similar  verdicts,  which  would  be  nugatory.  4.  If 
the  defendant  plead  before  the  auditors  (c)  any  matter  in  discharge 
which  is  denied  by  the  plaintiff,  so  that  the  parties  are  at  issue,  the 
auditors  must  certify  the  record  to  the  court,  who  will  make  such 
order  for  the  summoning  of  a  juiy  to  try  it,  under  the  Common 
Law  Procedure  Acts  of  1852  and  1854,  as  they  think  fit.  See  sects. 
104  and  107  of  the  former  act,  and  sect.  59  of  the  latter  and  46th 
Pr.  R.,  Hil.  Term,  1853.  If  on  the  trial  the  plaintiff  make  default, 
he  shall  be  nonsuited  ;  but,  notwithstanding  the  nonsuit,  he  may, 
it  seems,  revive  the  first  judgment  in  the  manner  pointed  out  by 
the  16  &  16  Vict.  c.  76,  s.  129,  et  seq. 

2.  The  final  judgment  is  {d ),  that  the  plaintiff  do  recover  against 
the  defendant  so  much  as  he,  the  defendant,  is  found  in  arrear  (e). 
Error  lies  upon  this  last  judgment  only ;  but,  although  it  may  be 
found  erroneous,  and  reversed,  the  first  judgment  shall  stand  in 
force,  for  the  two  judgments  are  distinct  and  perfect  (/). 

Execution. — It  is  not  unworthy  of  remark,  that  this  action  is  the 
first  of  a  civil  nature  in  which  process  of  execution  against  the  per- 
son was  given.  This  process  is  given  by  stat.  Westm.  3,  13  Ea.  I. 
c.  1 1 ;  but,  under  this  act,  the  guardian  in  socage  cannot  be  com- 
mitted to  prison,  for  he  is  in  loco  parentis,  and  the  words  of  the 
statute  are  de  sertnentibus  balivis,  Sfc, 

(a)  1  Brownl.  24,  25.  his  damages,   as  well  by  reason  of  the 

(b)  8  Wils.  114.  interpleading  aforesaid,  as  for  his  costs 

(c)  Bull.  N.  P.  128.  and  charges  by  the  plaintiff  in  and  about 
{d)  Metcalf**  case,  11  Rep.  40  a.  his  sait  in  that  behalf  expended,  to  the 
{e)  The  form  of  this  judgment  for  the  said  plaintiff  by  the  court  here  adjudged 

plaintiff  upon  demurrer  to  plea  before  with  his  assent;  and  that  the  said  de- 
the  auditors,  in  Godfrey  v.  Saunders,  3  fendant  be  in  mercy,'*  &c. 
Wils.  94,  was  as  follows : — *•  Therefore  it  (/)  The  reader  who  is  desirous  of  fur- 
is  considered,  that  the  plaintiff  do  re-  ther  information  concerning  the  nature  of 
cover  against  the  defendant  the  aforesaid  this  action,  is  referred  to  the  record  and 
12,000/.  (the  sum  laid  in  the  declaration),  proceedings  in  the  case  of  Gw^rey  v. 
for  the  value  of  the  goods  and  merchan-  Saunders,  3  Wils.  73. 
dizes  aforesaid,  and  also  278/.  7«.  9d.  for 
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I.  Of  the  Remedy  for  this  Injury ^  and  in  what  Cases  an  Action 
may  be  maintained. 

Ix  ancient  times  adultery  was  inquirable  in  toums  and  leets  (a), 
and  punishable  by  fine  and  imprisonment ;  but  at  the  present  day 
the  courts  do  not  take  any  cognizance  of  it  as  a  puolic  wrong. 
Several  attempts,  indeed,  have  been  made  by  the  legislature  to 
bring  this  oflFence  within  the  pale  of  criminal  jurisdiction,  but  they 
have,  for  the  most  part,  been  wholly  ineffectual  (ft).  During  the 
time  of  the  Commonwealth,  in  the  year  1650,  adultery  was  made 
a  capital  crime  (c) :  but  at  the  Restoration  it  was  not  thought 
proper  to  renew  a  law  of  such  unfashionable  rigour;  adultery, 
therefore,  at  the  present  day,  as  far  as  respects  the  temporal  courts, 
is  considered  merely  as  a  civil  injury ;  and  until  the  late  statute, 
20  &  21  Vict.  c.  85,  came  into  operation,  the  only  remedy  which 
the  law  afforded  was  an  action,  whereby  the  husband  recovered 
against  the  adulterer  a  compensation  in  damages  for  the  loss  of 
the  society,  comfort  and  assistance  of  his  wife  in  consequence  of 
the  adultery.  By  sect,  59  of  the  above  statute  this  action  was 
abolished;  but  inasmuch  as  the  principles  of  law  and  rules  of 
practice  which  governed   it  apply  to   the  petition  for   damages, 

(a)  8  lost.  206.  whereupon  the  bill  was  dropped.     See 

(6)  In  the  year  1604  (2  Jas.  I.)  a  bill  6th  vol.  of  Pari.  Hist.  p.  88.    Another 

was  brought  into  parliament  '*  For  the  attempt  was  made  in  the  year  1800,  but 

better  Repressing^  the  detestable  Crime  failed ;  the  bill  passed  the  Lords,  but  was 

of  Adultery."    This  bill  was  committed,  negatived  in  the  Commons.     Pari.  Hist, 

but  when  the  report  was  made  by  the  vol.  35,  pp.  225  to  325. 

committee  the  Earl  of  Hertford  said,  that  (c)  The  provisions  of  this  act  will  be 

they  found  the  bill  rather  concerned  some  found  in  Scobell's  Acts,  part  2,  p.  121, 

particular  persons  than  the  public  good,  fo.  ied. 
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which  is  substituted  for  it  by  sect.  33,  it  is  necessary  to  consider 
what  the  law  and  practice  were  upon  this  subject  (d). 

It  was  essentially  necessary,  in  such  an  action,  that  the  husband 
should  present  himself  in  court,  as  has  been  said,  with  clean  hands, 
that  is,  without  any  imputation  of  having  courted  his  own  dis- 
honour, or  having  been  instrumental  to  his  own  disgrace ;  for  if 
the  husband  had  consented  to,  or  provided  means  U>r,  the  adul- 
terous intercourse  of  his  wife  with  the  defendant,  the  ground  of 
the  action  was  removed  ;  for  volenti  nonfit  injuria  {e).  So  if  the 
husband,  after  marriage,  transgressed  those  rules  of  conduct  which 
decency  requires  and  affection  demands  from  him,  and  in  an  open, 
notorious  and  undisguised  manner,  carried  on  a  criminal  corre^ 

rndence  with  other  women,  he  could  not  maintain  this  action  (/). 
if  a  wife  were  suffered  to  live  as  a  prostitute  with  the  privity  of 
the  husband,  and  the  defendant  had  thereby  been  drawn  in  to 
commit  the  act  of  which  the  husband  complained,  the  action  could 


{d)  By  8.  83  it  is  enacted,  that  "  any 
husband  may  eiOier  in^  petition  for  dis- 
aolution  of  marriage  or  for  judicial  sepa- 
ration, or,  in  a  petition' limited  to  such 
object  only,  claim  damages  from  any  per- 
son on  the  ground  of  his  having  com- 
mitted adultery  with  the  wife   of  such 
petitioner,  and    such  petition  shall    be 
served  on  the  alleged  adulterer  and  the 
wife,  unless  the  court  shall  dispense  with 
such  service  or  direct  some  other  service 
to  be  substituted ;  and  the  claim  inade  by 
every  such  petition  shall  be  heard  and 
tried  on  the  same  principles,  in  the  same 
manner,  and  subject  to  the  same  or  like 
rules  and  regulations,  as  actions  for  cri- 
roinal  conversation  are  now  tried  and  de- 
cided in  courts  of  common  law ;   and  all 
the  enactments  herein  contained  with  re- 
ference to  the  hearing  and  decision  of 
petitions  to  the  court  shall,  so  far  as  may 
be  necessary,   be  deemed  applicable  to 
the  hearing  and  decision  of  petitions  pre- 
sented under  this  enactment;    and   the 
damages  to  be  recovered  on  any  such 
petition  shall  in  all  cases  be  ascertained 
oy  the  verdict  of  a  jury,  although  the  re- 
spondents,  or  either  of  them,  may  not 
appear;  and  after  the  verdict  has  been 
ffiven  the  court  shall  have  the  power  to 
direct  in  what  manner  such  damages  shall 
be  p9id  and  applied,  and  to  direct  that 
the  whole  or  any  part  thereof  shall  be 
settled  for  the  benefit  of  the  children  (if 
any)  of  the  marriage,  or  as  a  provision  for 
the  maintenance  of  the  wife."     By  s.  80, 
**  in  case  the  court^  on  the  evidence  re- 
lating to  any  such  petition,  shall  not  be 
satisfied  that    the    alleged  adultery  has 
been  committed,  or  shall  find  that  the 
petitioner  has  during  the  marriage  been 


accessory  to  or  conniving  at  the  adultery 
of  the  other  party  to  the  marriage,  or  has 
condoned  the  adultery  complained  o^  or 
that  the  petition  is  presented  or  prose- 
cuted in  collusion  with  either  of  the  re- 
spondents, then  and  in  any  of  the  said 
cases  the  court  shall  dismiss  the  said 
petition.*' 

(«)  Per  De  Grey,  C.  J.,  in  Howard  v. 
Burtonwoody  C.  B.  Middx.  Sitt.  after  Trin. 
T.  16  Geo.  II.  Agreed  by  the  court  in 
Duberiey  v.  Gunning,  4  T.  B.  651,  and 
there  said  by  Butler ,  J.,  to  be  settled  law. 
See  also  20  &  21  Vict  c.  85,  s.  30,  supra, 
note  (J). 

(/)  Wyndham  v.  Lord  Wycombe,  4  Esp. 
N.  P.  C.  16;  and  Siurt  v.  Marquis  qf 
Blane{ford,  there  cited,  both  ruled  by  Ken- 
yon,  C.  J.  Lord  Alvanley,  C.  J.,  differed 
m  opinion  with  Lord  Kenyon  on  this 
point:  Lord  A.  thought  that  the  infidelity 
or  misconduct  of  the  husband  could  not 
be  set  up  as  a  legal  defence  to  the  adultery 
of  the  wife;  that  circumstance  alone  which 
struck  him  as  furnishing  any  defence  was, 
where  the  husband  was  accessory  to  his 
own  dishonour ;  in  that  case  he  could  not 
complain  of  an  injury  which  he  bad 
brought  on  himself,  and  had  consented 
to;  but  that  the  wife  had  been  ii\jured 
by  the  husband's  misconduct  could  not 
warrant  her  in  injuring  him  in  that  way, 
which  was  the  keenest  of  all  injuries.  In 
a  case  of  this  kind,  therefore  {Bromley  v. 
Wallace,  4  Esp.  N.  P.  C.  237),  Lord  AU 
vanley  directed  the  jury  to  consider  evi- 
dence of  infidelity  in  the  husband  as  going 
in  mitigation  of  damages  only,  and  not  as 
furnishing  an  answer  to  the  action,  or  as 
entitling  the  defendant  to  a  verdict. 
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not  be  instintained  (/).  But  if  the  husband  had  been  guilty  of 
n^Iigence.  merely,  or  inattention  to  the  behaviour  and  conduct  of 
his  wife  with  the  defendant,  not  amounting  to  a  consent,  such  cir- 
<;umstances  went  in  mitigation  of  damages  only  {g).  In  Winter. 
V.  Henn^  4  C.  &  P.  498,  Alderson,  J.,  m  summing  up,  said,  "  I 
apprehend  the  law  to  be,  that  the  plaintiff  will  be  entitled  to 
recover,  unless  he  has,  in  some  degree,  been  a  party  to  his  own 
dishonour,  either  by  giving  his  wife  a  general  licence  to  conduct 
herself  as  she  pleased  with  men  generally,  or  by  assenting  to  the 
particular  act  of  adultery  with  this  defendant,  or  by  having  totally 
and  permanently  given  up  all  the  advantage  to  be  derived  from  her 
society.  If  you  should  be  of  opinion  that  the  plaintiff  has  done 
any  of  these  three  things,  then  the  defendant  will  be  entitled  to 
your  verdict." 

In  an  action  for  adultery  with  the  plaintiff's  wife,  it  appeared 
that  the  plaintiff  and  his  wife  had  agreed  to  live  separately :  the 
plaintiiSr  proved  several  acts  of  adultery  committed  by  the  defendant 
after  the  separation  of  the  plaintiff  and  his  wife,  but  there  was  not 
any  direct  proof  of  adultery  before  the  separation.  Lord  Kenyoriy 
C.  J,,  being  of  opinion  that  the  gist  of  the  action  was  the  loss  of 
the  comfort  and  society  of  the  wife,  which  was  alleged  in  the 
declaration  in  the  usual  manner,  but  was  not  supported  by  the 
evidence,  nonsuited  the  plaintiff.  On  a  motion  for  a  new  trial,  the 
court  concurred  in  opinion  with  the  chief  justice  (A). 

In  a  case  (i),  where  the  husband  and  wife  had  entered  into  a 
deed  of  separation  with  trustees,  and  the  wife  was  living  separate 
from  the  husband,  though  not  in  pursuance  of  the  terms  of  the 
deed,  at  the  time  of  the  adulterous  intercourse.  Lord  JEllenborough, 
C.  J.,  said  that  he  did  not  consider  the  question,  ^*  whether  the 
mere  fact  of  separation  between  husband  and  wife  by  deed  was 
such  an  absolute  renunciation  of  his  marital  rights,  as  prevented 
the  husband  from  maintaining  an  action  for  the  seduction  of  his 
wife,'*  as  concluded  by  the  preceding  decision  in  Weedon  v.  Timbrell. 
But  in  the  case  then  before  the  court,  the  court  were  of  opinion 
that,  taking  the  whole  deed  into  consideration,  it  was  evident  that 

(/)  Per  Lord  MansfieldyC.  J.,  in  Smith  v.  Burtonwood,      In  Calcrrft  v.  Earl  qf 

V.  AHUonj  Bull.   N.    P.   27  j    Hodges  v.  Harborough,  the  plaintiff  obtained  a  ver- 

Windham,  Peake,  N.  P.  C.  89.  diet,    damages    100/.,    although    it    was 

{g)  Agreed  by  the  court  in  Duherley  t.  proved  that  the  marriage  had  been  con- 
Gunning,  4  T.  R.  651.  "  If  the  wife  is  a  cealed  from  the  mother  of  the  wife,  and 
profititute,  and  the  husband  is  not  privy  the  husband  very  seldom  saw  his  wife, 
to  it,  it  goes  only  in  mitigation  of  da-  and  suffered  her  to  remain  with  her 
mages  ;  but  if  he  is  consenting  to  it,  or  mother,  as  if  she  were  single,  and  to  con- 
otherwise  connives  at  it,  it  takes  away  the  tinue  to  perform  at  the  theatre  in  her 
ground  of  the  action.  If  an  illicit  6on-  maiden  name.  4  C.  &  P.  499,  Tindal^ 
versation  be  had,  and  he  is  not  privy  to  C.  J. 

it  at  the  time,  but  knows  of  it  afterwards  (A)  Weedon  v.  Timbrell  5  T.  R.  367. 

and  then  receives  her  back,  yet  he  may  (t)  Chambers  v.  Caulfield,  6  East,  244. 

support  an  action,  and  the  subsequent  See  also  Wilton  v.  Webstert  7  C.  &  P.  198, 

reconciliation  goes  only  in  mitigation  of  Coleridge,  J. 
damages."    Per  De  Grey,  C.  J.,  in  Howard 
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the  only  separation  in  the  contemplation  of  the  parties,  was  a 
separation  with  the  approbation  of  the  irusteeSj  ana  that,  as  the 
wife  had  left  the  husband  without  such  approbation,  she  was  not 
at  the  time  of  the  adulterous  intercourse  living  separate  from  the 
husband  by  his  consent,  and  consequently  the  event  and  situation 
provided  for  in  the  deed  had  not  happened ;  that  in  that  view  of 
the  case,  there  could  not  be  any  question,  but  that  the  plaintiff's 
ri^ht  to  recover  was  not  affected  by  the  deed  ;  and  further,  if  the 
Wife  had  lefl  the  husband  with  the  approbation  of  the  trustees,  yet 
as  the  deed  had  provided  "  that  the  wife  mi^ht  have  the  care  of 
the  younger  children  of  the  marriage  and  visit  the  others,  more 
especially  when  they  should  be  ill,  so  as  to  require  the  attention 
of  a  mother,"  the  husband  had  not  (as  it  was  held  that  he  had 
done  in  the  case  of  Weedon  v.  TimbreU)  given  up  all  claim  to  the 
benefit  to  be  derived  from  the  society  and  assistance  of  his  wife ; 
and  consequently,  that  the  case  of  TFeedon  v.  TimbreU,  allowing 
it  the  fullest  effect  according  to  the  terms  of  it,  could  not  be  con- 
sidered as  an  authority  against  the  plaintiff  in  this  action.  Where 
several  defendants  had  carried  on  an  adulterous  intercourse  with 
the  plaintiff's  wife,  the  plaintiff  could  maintain  separate  actions, 
although  the  cause  of  action  had  accrued  during  the  same  period. 

It  will  have  been  seen,  by  reference  to  sect.  33  of  the  new  act, 
that  the  wife  is  now  made  a  party  to  the  proceeding  by  petition. 
In  the  action  of  crim.  con.  she  was  altogether  unrepresented :  so 
much  so  that  in  a  recent  case,  where  a  new  trial  of  such  an  action 
was  moved  for  on  the  ground  of  surprise,  whilst  the  affidavit  of 
the  defendant  was  received  by  the  court,  that  of  the  wife,  stating 
that  she  was  innocent  of  the  alleged  adultery,  was  rejected  {k). 


II.  Of  the  Evidence,  and  herein  of  the  Statutes  relating  to  Marriage 
Marriages  Abroad            . .          . .          .  •          . .     SO 
Proof  rf  Adultery  22 

In  other  actions,  evidence  of  cohabitation,  general  reputation, 
acknowledgment  of  the  parties  and  reception  by  their  friends,  is 
sufficient  to  establish  the  relation  of  husband  and  wife.  But  in 
the  action  of  crim.  con.,  in  order  that  it  might  not  be  converted 
to  bad  purposes,  by  persons  giving  the  name  and  character  of 
wife  to  women  to  whom  they  were  not  married,  it  was  held 
necessary,  where  the  fact  of  marriage  between  the  parties  was 
put  in  issue  by  the  pleadings  (Z),  for  the  plaintiff  strictiy  to  prove 
it,  and  proof  of  cohabitation  and  reputation  was  insufficient  (m) ; 
but "  if  it  were  proved  that  the  defendant  had  seriously  or  solemnly 
recognized  that  he  knew  that  the  woman  he  had  laid  with  was 


(k)  Hawker  v.  Seale,  17  C.  B.  595.  Bl.  R.  632,  S,  C. ;  Birt  y.  Barlow,  Doug. 

(0  KenHck  v.  Homer,  26  L.  J.,  Q.  B.  174;  Catherwood  v.  Caslon,  13  M.  &  W. 

214.  261. 
(m)  Morris  v.  Miller,  4  Burr.  2057  ;  1 
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the  plamtifF's  wife,  it  would  be  evidence  proper  to  be  left  to  a  jury 
without  proving  the  marriage"  (n).  In  cases  where  the  marriage 
was  to  be  proved  by  the  production  of  the  register  or  copy,  proof 
must  also  have  been  adduced  of  the  identity  of  the  parties.  In 
Birt  V.  BarlaWy  Doug.  170,  BuUer,  J.,  observed,  that  it  was  not 
necessary  to  produce  the  original  register,  and  that  it  was  only 
where  that  was  required  that  subscribing  witnesses  must  be  called : 
that  in  this  case  the  wife's  maiden  name  was  Harriet  Champneys  ; 
and  supposing  a  maid  servant  had  proved  that  she  always  went  by 
that  name  till  the  day  of  the  marriage,  that  she  went  out  that  day, 
and  on  her  return  and  ever  since  had  been  called  Mrs.  Birt,  that 
would  have  been  evidence  of  the  identity.  In  Sayer  v.  Ghssop^ 
2  Exch.  R.  409,  which  was  an  action  on  a  bill  of  exchange  with  a 
plea  of  coverture,  the  marriage  was  proved  by  an  examined  copy 
of  the  register  and  by  a  witness  who,  having  seen  the  original, 
swore  to  the  handwriting  of  the  alleged  husband.  This  was  held 
to  be  sufficient,  and  Parke,  B.,  said,  ^'  I  have  tried  perhaps  more 
cases  of  bigamy  than  any  other  jud^e,  and  I  do  not  recollect  one 
in  which  the  original  register  was^  produced  at  the  trial."  An 
omission  in  the  parish  register  of  the  signatures  of  the  minister, 
parties  and  witnesses  has  been  held  not  to  affect  the  validity  of  a 
marriage,  qiioad  a  parish  settlement,  where  it  was  clearly  proved 
aliunde  that  a  marriage  bad  actually  taken  place  (o). 

The  books  of  the  Fleet  are  not  evidence  of  a  marriage.  Per 
Kenyan,  C.  J.,  in  Reed  v.  Passer,  Peake's  N.  P.  C.  231 ;  1  Esp. 
N.  P.  C.  213,  S.  C. ;  S.  P.  per  Be  Grey,  C.  J.,  in  Howard  v.  Bvr- 
tamcaod,  Middx.  Sittings  after  Trin.  Term,  16  Geo.  III.;  andpre- 
viously  by  Lord  Sardwicke,  emd  since  by  Le  Blanc,  J.,  in  Gx>ke 
V.  Lloyd,  Peake's  Evidence,  App.  xxxvi.  But  in  Boe  d.  P€U'' 
singkam  v.  Lloyd,  Salop  Sum.  Ass.  1794,  Heath,  J.,  admitted 
these  books  in  evidence.  See,  however,  Lloyd  v.  Passingham,  16 
Ves.  69. 

By  a  Stat.  3  &  4  Vict.  c.  69,  intituled  "  An  Act  for  enabling 
Courts  of  Justice  to  admit  Non-parochial  .Registers  as  Evidence  of 
Births  or  Baptisms,  Deaths  or  Burials,  and  Marriages,"  certain 
registers  are  to  be  deposited  {p)  in  the  custody  of  Sie  registrar- 
general,  after  being  certified  (y)  and  identified  (r)  by  the  commis- 
sioners therein  mentioned,  and  are  then  to  be  deemed  to  be  in  legal 
custody  («),  and  to  be  receivable  in  evidence  in  all  courts  of  jus- 
tice, subject  to  the  provisions  contained  in  the  act(0;  and  by 
sect.  20,  the  registers  of  the  Fleet  and  King's  Bench  prisons, 

(n)  Per  Cur.  Rigg  v.  CnrgenveUf  2  Wilg.  (s)  Sect.  6. 

809.  {t)  These  provisions  of  8  &  4  Vict, 

(o)  A.  V.  Si.  Deveretue,  Burr.  S.  C.  606 ;  c.  92,  are  now  extended  by  21  Vict  c.  25, 

1  Bl.  R.  867,  S.  C  to  certain  other  non-parochial  registers 

(p)  Sect  1.  certified  as  correct  by  commissioners  ap- 

Iq)  Sect  2.  pointed  by  the  crown  and  deposited  with 

(r)  Sect  4.  the  registrar- general. 
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Mayfair  and  Mint,  are  to  be  transferred  to  the  custody  of  the 
registrar-general;  but  none  of  the  provisions  respecting  the  registers 
made  receivable  in  evidence  by  virtue  of  this  act  are  to  extend  to 
the  registers  so  transferred. 

It  is  proposed  now  to  make  some  remarks  touching  marriage  in 
general,  in  order  that  the  reader  may  be  apprised  of  the  solemnities 
which  the  law  deems  essential  to  constitute  a  valid  marriage. 

At  the  common  law  (m),  any  contract  made  per  verba  de  pnasenti^ 
or  in  words  of  the  present,  or  in  case  of  cohabitation,  per  verba  de 
futuro  also,  between  persons  able  to  contract,  was  deemed  a  valid 
marriage  to  many  purposes,  and  the  parties  might  have  been 
compelled  in  the  spiritual  courts  to  celebrate  it  in  facie  ecclesics. 
Where  the  marriage  ceremony  was  performed  in  a  private  lodging 
by  a  Roman  Catholic  priest  in  the  year  1705,  and  upon  evi- 
dence that  the  prisoner,  in  answer  to  the  question  whether  he 
would  have  the  woman  for  his  wedded  wife,  said  that  he  would, 
and  that  the  woman  answered  affirmatively  to  the  question  put 
to  her,  whether  she  would  have  Mr.  Fielding  for  her  husband, 
Mr.  Justice  Powel,  upon  a  question  of  felony,  considered  it  as 
a  marriage  contracted  per  verba  de  prcesenti  (x).  But  it  has 
recently  been  settled  by  the  judgment  of  the  House  of  Lords, 
in  the  The  Queen  v.  Millis,  10  C.  &  F.  634,  that  by  the  com- 
mon law  of  England  a  marriage  between  British  subjects,  al- 
though celebrated  according  to  the  rites  of  the  English  Uhurch,  is 
void  imless  solemnized  in  the  presence  of  a  minister  of  that  Church ; 
and  in  accordance  with  that  decision  it  has  been  held,  that  where 
A.  and  B.,  both  being  members  of  the  Church  of  England,  were 
married  at  the  consulate  office  at  Beyrout,  in  Syria,  by  an  Ameri- 
can missionary,  according  to  the  rites  of  the  Church  of  England, 
such  marriage  was  invalid  (y).  On  the  27th  November,  1831, 
Mr.  Beamish,  a  clergyman  of  the  united  Church  of  England  and 
Ireland,  being  in  holy  orders,  performed  a  ceremony  of  marriage 
between  himself  and  a  lady,  a  Protestant,  by  readmg  in  a  room 
in  a  private  house  the  form  of  solemnization  of  matrimony  as  set 
forth  in  the  book  of  common  prayer.  No  witness  or  any  other 
person  was  present  at  the  performance  of  the  ceremony,  but  it  was 
observed,  although  not  heard,  by  a  third  party  from  an  adjoining 
yard,  without,  however,  the  knowledge  of  the  parties  themselves. 
The  ceremony  was  followed  by  consummation,  and  there  having 
been  issue,  the  question  was  raised  whether,  according  to  the  law 
of  Ireland,  which  at  that  time  was  the  same  as  that  of  England 
was  before  the  passing  of  the  26  Geo.  II.  c.  33,  the  marriage  was 
valid  and  the  issue  legitimate.  The  Court  of  Exchequer  Chamber 
in  Ireland,  by  a  majority  of  six  judges  to  four,  decided  in  the 

(m)  See  R.  v.  Inhabitants  </  Brampton,      v.  ColUnt,  Balk.  487  ;  6  Mod.  155. 
10  East,  283.  (y)  Catherwood  v.  Caslon,  13  M.  &  W. 

(x)  R.  V.  fielding,  5  St.  Tr.  6t4 ;  Jesson       261. 
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affirmative  (z).  Deaf  and  dumb  persons  may  marry  if  of  sufficient 
mental  capacity  to  understand  that  by  the  act  of  marriage  they 
contract  to  cohabit  together,  and  with  no  one  else  (a). 

During  a  long  period,  Lord  Hardwicke's  Act,  26  Geo.  IL  c.  33, 
was  the  only  statute  relating  to  marriage,  but  several  statutes  have 
since  been  made  with  a  view  to  amend  the  provisions  of  that  act ; 
and  finally  it  has  been  altogether  repealed. 

The  first  of  these,  viz.  3  Geo.  IV.  c.  75,  after  repealing  the 
11  th  sect,  of  the  26th  Geo.  H .  c.  33,  relating  to  marriages,  by  licence, 
of  minors,  without  consent  of  proper  parties,  by  sect.  2  enacts,  that 
marriages  solemnized  by  licence  before  the  passing  of  this  act,  that 
is;  before  22nd  July,  1822,  without  the  consent  required  by  the  1 1th 
sect,  of  Lord  Hardwicke's  Act,  shall  be  good,  (if  not  otherwise 
invalid,)  where  the  parties  shall  have  continued  to  live  together  as 
husband  and  wife  until  the  death  of  one  of  them,  or  until  the  passing 
of  this  act,  or  shall  only  have  discontinued  their  cohabitation  for  the 
purpose  or  during  the  pending  of  any  proceedings  touching  the  vali* 
dity  of  such  marriage.  [As  to  what  shall  not  be  a  living  together  as 
husband  and  wife  within  this  section,  see  Poole  v.  Pooky  2  Cr.  & 
J.  66,  and  2  Tyrw.  76.]  But  this  act  (sect.  3)  is  not  to  render 
valid  any  marriage  which  has  been  declared  invalid  by  any  court  of 
competent  jurisdiction  before  the  22nd  of  July,  1822,  nor  any  mar- 
riages where  either  of  the  parties  shall  at  any  time  afterwards  have 
lawftdly  intermarried  with  any  other  person.  [This  3rd  section 
(which  is  not  repealed  by  4  Geo.  IV.  c.  76  (6) )  has  a  retrospective 
operation  only;  hence  it  has  been  held  that  a  marriage  which 
would  have  been  void  by  the  1 1th  section  of  Lord  Hardwicke's  Act, 
and  had  once  been  rendered  valid  by  the  2nd  section  of  the  3  Geo.  IV. 
c.  75,  cannot  subsequently  be  rendered  invalid  by  the  marriage  of 
either  of  the  parties  during  the  life  of  the  other  with  a  third  per- 
son (c).]  Nor  is  this  act  (s.  4)  to  render  valid  any  marriage  the  in- 
validity of  which  has  been  established  before  the  22nd  of  July,  1822, 
upon  the  trial  of  any  issue  touching  its  validity,  or  touching  the 
legitimacy  of  any  person  alleged  to  be  the  descendant  of  the  parties 
to  such  marriage ;  nor  (sect  5)  any  marriage  of  which  the  validity 
or  l^itimacy  of  descendants  has  been  brought  in  question,  in  law  or 
equity,  where  judgments  or  decrees  or  orders  have  oeen  made  before 
the  22nd  of  July,  1822,  in  consequence  of  proof  having  been  made 
of  the  invalidity  of  such  marriage,  or  the  illegitimacy  of  such  de- 
scendants. The  right  and  interest  in  property  and  titles  of  honour, 
which  have  been  enjoyed  upon  the  ground  of  the  invalidity  of  any 
marriage,  by  reason  that  it  was  solemnized  without  such  consent, 
shall  not  be  affected  by  this  act,  although  no  sentence  or  judgment 

(s)  BeamUh  v.  Beamish,  6  Irish  C.  L.  R.  (6)  Rose  v.  Blakemore,  Ryan  &  Moody, 

142 ;  and  see  now  7  &  8  Vict.  c.  81,  8. 13.  882. 

(a)  Harrod  v.  Harrod,  1  Kay  &  S.  4}  (c)  R,  v.  SL  John  Delpike,  2  B.  &  Ad. 

S.  a  18  Jur.  853.  226. 
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has  been  pronounced  in  any  court  against  the  validity  of  such  (d). 
This  statute  shall  not  affect  any  act  done  before  the  22nd  of  July, 

1822,  under  the  authority  of  any  court,  or  in  the  administration  of 
any  personal  estate,  or  the  execution  of  any  ^ill,  or  performance  of 
any  trust  {e).  The  remaining  sections  of  this  statute,  from  the  8th 
to  the  26th,  were  repealed  by  the  4  Geo.  IV.  c.  17,  26th  March, 

1823,  which  was  also  repealed  by  stat.  4  Geo.  IV.  c.  76,  except  as 
to  any  act  done  under  its  provisions,  and  also  except  as  to  its  re- 
pealing the  clauses  contained  under  any  former  act  (/). 

This  statute,  viz.  4  Geo.  IV.  c.  76,  which  passed  on  the  13th  of 
July,  1823,  repealed  so  much  of  Lord  Hardwicke's  Act  as  was  then 
in  force,  from  the  1st  Nov.  1823.  The  principal  provisions  are  as 
follow: — The  2nd  section  relates  entirely  to  the  mode  in  which 
banns  shall  be  published.  The  3rd  section  empowers  bishops  to 
authorize  publication  of  banns  in  chapds. 

By  sect  7,  no  minister  is  obliged  to  publish  banns,  unless  the  per- 
sons to  be  married  shall  seven  days  before  first  publication  deliver 
to  such  minister  notice  in  writing,  dated  on  day  of  delivery,  of  their 
tnie  Christian  names  and  surnames,  and  of  the  houses  of  their  re- 
spective abodes  within  the  parish  or  chapelry,  and  of  the  time 
during  which  they  have  dwelt  therein. 

A  person,  whose  baptismal  and  surname  was  Abraham  Langley, 
was  married  by  banns  by  the  name  of  George  Smith,  having  been 
known  in  the  parish  where  he  resided  and  was  married  by  that 
name  only,  from  the  time  of  his  first  coming  into  the  parish  till  his 
marriage,  which  was  about  three  years ;  it  was  held  that  the  mar- 
riage was  valid  (g).  So  where  a  person  had  gone  by  an  assumed 
name  for  sixteen  weeks,  in  order  more  effectually  to  concecd  him- 
self, having  deserted  from  the  army,  and  then  was  married  by  his 
assumed  name  by  licence ;  the  marriage  was  held  good,  no  fraud 
being  intended  in  respect  of  the  marriage  (A),  If  there  be  a  total 
variation  of  a  name  or  names,  that  is,  if  the  banns  are  published  in 
a  name  or  names  totally  different  from  those  which  the  parties  or 
one  of  them  ever  used,  or  by  which  they  were  ever  known,  the 
marriage  in  pursuance  of  that  publication  is  invalid;  and  it  is 
immaterial,  in  such  cases,  whether  the  misdescription  has  arisen 
from  accident  or  design,  or  whether  such  design  be  fraudulent  or 
not(t).  But  a  licence  under  which  a  marriage  has  been  so- 
lemnized, and  in  which  one  of  the  parties  is  described  by  a  name 
wholly  different  from  his  ovm,  is  not  void  by  the  misdescription  (A). 

{d )  Sect.  6.  shelf,  1  B.  &  Ad.  194,  recognized  in  Jllen 

(e)  Sect.  7.  ▼.  Wood,  1  Bingh.  N.  C.  8.     But  the  case 

(/)  See  Rote  v.  Blaktmore,  Ry.  &  Mo.  of  R,  t.  Tihtke\f  was  decided  as  the  law 

882.  stood,  under  the  26  Geo.  II.  c.  23,  s  8. 

{g)  R.V.  Billinghurat,  3  M.  &  S.  250.  See  therefore  the  language  of  the  4  Geo. 

{h)  R,  y.  Burton-on-Trent,  3  M.  &  S.  IV.  c.  76,  s.  22,  and  the  decision  of  R.  v. 

687.  Wroxton,  4  B.  &  Ad.  640,  thereon,  posly 

(i)  Per  Lord  Tenterden^  C.  J.,  delivering  p.  16. 

the  judgment  of  the  court  in  R,  v.  Tib-  (k)  Lane  v.  Goodwin,  4  Q.  B.  361. 
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But  in  this  case,  PattesoUy  i.y  intimated  an  opinion,  that  it  would 
have  been  void,  if  the  name  of  one  person  had  been  inserted  with 
a  fraudulent  intention,  that  the  licence  should  be  used  by  another. 

"  The  marriage,  except  in  case  of  a  licence,  is  to  be  performed  by- 
proclamation  of  banns,  which  is  to  designate  the  individual  in  order 
to  awaken  the  vigilance  of  parents  and  guardians,  and  to  give  them 
an  opportunity  of  protecting  their  rights ;  it  therefore  requires  that 
the  true  name  shall  be  given  them,  evidently  considering  that  a 
name  assumed  for  the  occasion  is  a  name  that  will  not  answer  the 
purposes  of  these  provisions ;  accordingly  this  court  has  conceived 
Itself  to  be  carrying  the  intention  of  the  law  into  effect,  when  it  has 
annulled  marriages  where  a  false  name  has  been  inserted  in  the 
banns,  though  no  fraud  were  intended ;  upon  the  ground  that  such 
proclamation  was  no  proclamation  referring  to  that  marriage,  but 
to  another  transaction ;  the  marriage,  therefore,  was  without  pro- 
clamation  of  banns,  and  consequently  illegal."  Per  Sir  W.  Scotty 
delivering  judgment  in  Wakefield  v.  Machay^  1  Phill.  Ecc.  Rep. 
pp.  139,  140,  n.,  in  which  an  illegitimate  child  was  baptized  in  the 
name  of  her  mother ;  and  though  in  the  course  of  her  life  she  had 
used  a  variety  of  names,  still,  as  the  banns  had  been  published  in 
the  name  of  her  mother,  and  as  it  was  not  upon  the  evidence  de- 
monstrated to  be  other  than  the  true  name,  the  court  sustained  the 
marriage. 

By  Stat.  4  Geo.  IV.  c.  76,  sect,  9,  marriages  not  had  within  three 
months  after  the  complete  publication  of  banns,  cannot  be  solem- 
nized without  republication  of  banns  on  three  several  Sundays  in 
the  form  prescribed,  unless  by  licence. 

By  sect.  16,  the  father,  if  living,  of  any  party  under  twenty-one 
years  of  age,  such  parties  not  being  a  widower  or  widow ;  or  if  the 
iather  shall  be  dead,  the  guardian  of  the  person  of  the  party  so 
under  age,  lawftilly  appointed ;  and  in  case  there  shall  be  no  such 
guardian,  then  the  mother  of  such  party,  if  unmarried ;  and  if  there 
shall  be  no  mother  unmarried,  then  the  guardian  of  the  person  ap- 
pointed by  the  Cowrt  of  Chancery,  if  any,  shall  have  authority  to 
give  consent  to  the  marriage  of  such  party,  and  such  consent  is 
hereby  required  for  the  marna^e  of  such  party  so  under  age,  unless 
there  shall  be  no  person  authorized  to  give  such  consent.  N. — The 
language  of  the  foregoing  section  is  merely  directory ;  it  does  not 
proceed  to  make  the  marriage  void,  if  solemnized  without  consent. 
Hence,  where  a  marriage  was  solemnized  by  licence,  the  man  being 
a  minor,  whose  father  was  living,  and  who  did  not  consent  to  the 
marriage ;  it  was  held,  that  the  marriage  was  nevertheless  valid  (Z). 

In  case  the  father  or  fathers  of  the  parties  to  be  married,  or  one 
of  them,  so  under  age,  shall  be  non  compos  mentis,  or  the  guardian, 
mother  or  any  of  them  whose  consent  is  necessary  to  the  marriage 

(I)  Hy.  Birmingham,  8  B.  &  C.  29. 
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of  such  party,  shall  be  non  compos  mentis,  or  in  parts  beyond  the 
seas,  or  shall  unreasonably  or  from  undue  motives  refuse  their 
consent  to  a  proper  marriage,  then  any  person  desirous  of  marry- 
ing, in  any  of  the  before-mentioned  cases,  may  apply  by  petition  to 
the  lord  chancellor,  master  of  the  rolls  or  vice-chancellor,  who  are 
respectively  empowered  to  proceed  upon  such  petition  in  a  sum- 
mary way ;  and  in  case  the  marriage  proposed  shall  upon  exami- 
nation appear  to  be  proper,  the  said  lord  chancellor,  &c.  shall 
judicially  declare  the  same  to  be  so ;  and  such  declaration  shall  be 
as  effectual  as  if  the  father,  pr  guardian,  or  mother  of  the  person  so 
petitioning,  had  consented  to  such  marriage  (m). 

Whenever  a  marriage  shall  not  be  had  within  three  months  afler 
the  grant  of  a  licence  by  any  person  having  authority  to  grant  such 
licence,  no  minister  shall  proceed  to  the  solemnization  of  such  mar- 
riage until  a  new  licence  shall  have  been  obtained,  unless  by  banns 
dufy  published  (n). 

If  any  persons  shall  knowingly  and  wilfully  intermarry  in  any 
other  place  than  a  church  or  such  public  chapel  wherein  beams  may 
be  lawfully  published,  unless  by  special  licence,  or  shall  knowingly 
and  wilfully  intermarry  without  due  publication  of  banns,  or  licence 
from  a  person  having  authority  to  grant  the  same,  or  shall  know- 
ingly and  wilfully  consent  to  or  acquiesce  in  the  solemnization  of 
sucn  marriage  by  any  person  not  being  in  holy  orders,  the  mar- 
riages of  such  persons  shall  be  null  and  void  (p). 

In  order  to  render  a  marriage  void  under  this  enactment,  it  must 
have  been  contracted  by  hotk  parties  with  a  knowledge  that  a  due 
publication  of  banns  had  not  taken  place.  Therefore,  where  the 
mtended  husband  procured  the  banns  to  be  published  in  a  christian 
and  surname  which  the  woman  had  never  borne,  but  she  did  not 
know  that /ac^  until  after  the  solemnization  of  the  marriage;  it 
was  held,  that  the  marriage  was  valid  (p).  In  Wiltshire  v.  R^ft- 
shlre,  3  Hagg.  Ecc.  Rep.  333,  marriage  by  banns  under  a  false  pub- 
lication, by  the  suppression  of  one  of  the  husband's  christian  names 
by  which  he  was  known,  with  the  knowledge  and  consent  of  both 
jiarties,  was  held  void  under  this  22nd  section.  The  marriage  of 
parties  under  a  licence  from  a  person  not  having  authority  to  grant 
the  same  is  not  void  under  this  section,  unless  both .  parties  know- 
ingly and  wilfully  intermarry  by  virtue  of  such  licence  (g). 

If  any  valid  marriage,  solemnized  by  licence,  shall  be  procured 
by  a  party  to  such  marriage  to  be  solemnized  between  persons,  one 
or  both  of  whom  shall  be  under  the  age  of  twenty-one  years,  con- 
trary to  the  provisions  of  this  act,  by  means  of  such  party  falsely 

(m)  Sect.  17.  and  3  Nev.  &  M.  712.     See  Wright  y. 

(n)  Sect.  19.  Elwood,  1  Curt.  Ecc.  R,  6G2. 

(o)  Sect.  22.    But  see  post,  p.  19, 6  &  7  (q)  Dormer  v.  mUiamSf  1  Curt.  Ecc.  R. 

Will.  IV.  c.  85.  870. 
(p)  A  V.  WroxtWy  4  B.  &  Ad.  640, 
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swearing  to  any  matter  to  which  such  party  is  hereinbefore  required 
personaSy  to  swear,  such  party  shall  forfeit  all  property  accruing 
from  the  marriage  (r). 

In  order  to  preserve  the  evidence  of  marriages,  and  to  make 
the  proof  thereof  more  certain  and  easy,  and  for  the  direction  of 
ministers  in  the  celebration  of  marriages  and  registering  thereof, 
aU  marriages  shall  be  solemnized  in  the  presence  of  two  credible 
witnesses,  besides  the  minister  who  shall  celebrate  the  stime ;  and 
immediately  after  the  celebration,  an  entry  thereof  shall  be  made  in 
the  re^ster  book  kept  for  that  purpose,  in  which  it  shall  be  ex- 
pressed that  the  marriage  was  celebrated  by  banns  or  licence,  and 
if  both  or  either  of  the  parties  married  by  licence  be  under  age,  not 
being  a  widower  or  widow,  with  consent  of  the  parents  or  guardians, 
as  the  case  shall  be ;  and  such  entry  shall  be  signed  by  the  minister 
with  his  proper  addition,  and  also  by  the  parties  married,  and 
attested  by  such  two  witnesses ;  which  entry  shall  be  made  in  the 
form  therein  set  foilh  (s). 

This  act  does  not  extend  (t)  to  the  marriages  of  any  of  the  royal 
family ;  nor  to  any  marriages  (u)  amongst  the  people  called  Quakers ^ 
or  amongst  the  persons  professing  the  Jewisn  religion,  where  both 
the  parties  to  any  such  marriage  are  of  the  people  called  Quakers, 
or  persons  professing  the  Jewish  religion  respectively ;  and,  lastly, 
this  statute  is  confined  to  England. 

In  consequence  of  a  decision  {R,  v.  Northjield,  Doug.  658),  which 
took  place,  confining  the  construction  of  Lord  Hardwicke's  act, 
26  Geo.  II.  c.  33,  s.  1,  to  chapels  existing  at  the  time  of  passing 
the  act,  several  statutes  have  been  made  from  time  to  time,  to  give 
validity  to  marriages  solemnized  in  chapels  erected  since  Lord 
Hardwicke's  act,  and  to  make  the  registers  of  such  marriages  evi- 
dence.    See  Stat.  21  Geo.  III.  c.  53;  44  Geo.  III.  c.  77;  48  Geo. 

III.  c.  127 ;  6  Geo.  IV.  c.  92.     Stat.  5  Geo.  IV.  c.  32 ;  11  Geo. 

IV.  &  1  Will.  IV.  c.  18,  relate  to  the  solemnization  of  marriages 
where  churches  are  rebuilding  or  under  repair  (x).  See  stat  7  &  8 
Vict  c.  56,  concerning  banns  and  marriages  in  district  churches  or 
chapels. 

By  stat.  6  &  6  Will.  IV.  c.  54,  after  reciting  that  mannages  be- 
tween persons  within  the  prohibited  degrees  are  voidable  only  by 
sentence  of  the  ecclesiastical  court  pronounced  during  the  lifetime 
of  both  the  parties  thereto,  it  is  enacted,  that  all  marriages  cele- 
brated before  the  31st  August,  1835,  between  persons  within  the 
prohibited  degrees  of  affinity,  shall  not  be  annulled  for  that  cause  by 
any  sentence  of  the  ecclesiastical  court,  except  in  suits  depending  at 
that  time ;  provided  that  nothing  thereinbefore  enacted  shall  affect 
marriages  between  persons  within  the  prohibited  degrees  of  consan- 


i: 


r)  Sect.  23.  («)  Sect.  31. 

i)  Sect  28.  (jr)  See  R.  v.  Boweiiy  2  C.  &  K.  227. 

(I)  Sect.  30. 
VOL.  I.  C 
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guinity ;  and  by  sect.  2,  all  marriages  celebrated  after  that  time  be- 
tween persons  within  the  prohibited  d^rees  of  consanguinity  or 
affinity,  are  made  absolutely  void.  This  act,  however,  does  not 
extend  to  Scotland  (y). 

It  has  been  held  under  this  statute,  that  if  a  man  marry  his  de- 
ceased wife's  sister,  and  in  the  latter's  lifetime  marry  another 
woman,  he  cannot  be  indicted  for  bigamy,  inasmuch  as  the  mar- 
riage with  his  deceased  wife's  sister  was  void  {z) ;  and  that  the 
marriage  of  a  man  with  his  deceased  wife's  sister  in  a  foreign 
country  where  such  a  marriage  according  to  the  lex  loci  was  valid, 
both  the  parties  being  British  subjects,  and  resorting  to  such  country 
for  the  avowed  purpose  of  evading  the  statute,  was  void  (a). 

Heretofore  marriages  could  have  been  solemnized,  except  by  spe- 
cial licence,  only  in  parish  churches  or  chapels,  according  to  the  rites 
of  the  church  of  England ;  but  now,  by  stat.  6  &  7  WiU.  IV.  c.  85, 
which  took  effect  on  1st  July,  1837,  and  wcis  explained  and  amended 
by  stat.  7  Will.  IV.  &  1  Vict.  c.  22,  marriages  may  be  solemnized 
in  any  certified  place  of  religious  worship  duly  registered,  or  at  the 
office  of  the  superintendent  registrar,  according  to  any  form  and 
ceremony  the  parties  may  see  fit  to  adopt ;  provided  they  pay  strict 
attention  in  conforming  to  the  regulations  prescribed  by  the  act ;  of 
which  the  following  are  most  deserving  of  remark : — Ist,  The  notice 
of  marriage  to  the  superintendent  registrar  (J).  As  this  notice  is  to 
be  read  at  the  meeting  of  guardians  (c) ;  or  suspended  in  the  super- 
intendent r^strar's  office  (d),  it  has  an  eflPect  similar  to  the  pub- 
lication of  banns  (e).  2ndly,  The  certificate  (/),  which  S.  R.  is  Em- 
powered to  issue,  if  there  be  no  lawful  impediment  shown.  By  stat. 
3  &  4  Vict.  c.  72,  s.  1,  no  certificate  can  be  granted  for  a  marriage 
out  of  the  district  in  which  one  of  the  parties  dwells,  unless  the 

a  make,  by  indorsement  on  the  notice,  the  declaration  required 
e  second  section,  the  form  of  which  is  given  by  the  schedule  to 
this  act  3rdly,  Where  the  marriage  is  by  licence,  which  S.  R.  is 
empowered  to  grant,  care  must  be  taken  as  to  the  consent  (g) ;  for 
the  like  consent  is  required  to  marriages  solemnized  by  licence 
under  this  act  as  before  (A).  The  12th  section  directs  what  acts  are 
required  before  licence  can  be  granted.  The  licences  by  archbishop 
of  Canterbury  ,-proper  officers  and  surrogates  are  left  untouched  (i). 
4thly,  Time. — Twenty-one  days  {k)  must  elapse  after  day  of  entry  of 
notice,  if  no  licence ;  if  licence,  seven  days  (A)  before  marriage  can  be 
solemnized.  If  three  months  (Z)  are  suffered  to  elapse  after  notice, 
without  marriage,  a  new  notice  must  be  given.     The  old  hours  are 

(y)  Sect.  3.  (e)  7  Will.  IV.  &  1  Vict  c.  22,  s.  86. 

(«)  IL  V.  Chadwink,  11  Q.  B.  173 ;  5^.  C,  (/)  6  &  7  Will.  IV.  c.  85,  s.  7. 

17  L.  J.,  M.  C.  83.  (g)  Ibid,  8.  11. 

(a)  Brook  v.  Brook,  27  L.  J.,  Ch.  401.  {h)  Ibid,  s.  10. 

(A)  6  &  7  Will.  IV.  c.  85,  8.  4.  (t)  Ibid.  8.  1. 

(c)  Ibid.  8.  6.  (*)  SecL  14. 

(d)  7  Will.  IV.  &  1  Vict.  c.  22,  s.  24.  (/)  Sect.  15. 
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to  be  observed,  during  which  the  marriage  can  be  solemnized,  viz. 
between  eight  and  twelve  in  the  forenoon.  5thly,  The  marriage 
must  be  solemnized  as  the  act  directs  (m);  1,  with  open  doors; 
2,  between  the  stated  hours ;  3,  in  presence  of  registrar  and  wit- 
nesses ;  if  at  office,  presence  of  S.  R.  also  is  required ;  4,  in  some 
part  of  the  ceremony  the  declaration  before  the  witnesses  in  the 
form  prescribed;  lastly,  there  must  be  no  lawful  impediment.  If 
these  particulars  be  not  duly  observed,  the  marriage  is  made  void  (n) ; 
but  if  they  are  strictly  attended  to,  the  marriage  is  as  good  and 
cognizable  in  like  manner  as  a  marriage,  before  this  act,  according 
to  the  rites  of  the  Church  of  England  (o).  In  the  case  of  a  fraudulent 
marriage,  the  guilty  party  forfeits  all  property  accruing  from  the 
marriage,  under  a  provision  similar  to  that  contained  in  the  4  Geo. 
IV.  c,  76,  s.  23  (p).  But  the  new  law  extends  only  to  England  (7) ; 
and  does  not  extend  to  the  marriage  of  any  of  the  royal  &mily. 
Quakers  and  Jews  (r)  may  contract  and  solenmize  marriages  ac- 
cording to  usage  as  before,  provided  both  parties  are  Quakers  or 
Jews,  and  the  notice  to  registrar  has  been  given  and  his  certificate 
issued.  As  to  the  registers  of  marriages,  the  reader  should  be 
apprized  that  so  much  of  the  stat.  52  Geo.  III.  c.  146,  and  4  Geo.  IV. 
c.  76,  as  relates  to  the  registration  of  marriages,  has  been  repealed 
by  Stat.  6  &  7  Will.  IV.  c.  86  («),  which  took  effect  on  the  same  day 
as  the  preceding  marriage  act,  (6  &  7  Will.  IV.  c.  86,)  and  which 
is  to  be  taken  as  part  of  it,  as  fully  as  if  incorporated  with  it  {s). 
Where  the  marriage  is  solemnized  under  this  act,  the  certificate 
therein  mentioned,  coupled  with  evidence  of  the  identity  of  the 
parties,  is  snt^dent  primd  facie  proof  of  the  marriage  (^).  By  the 
statute  19  &  20  Vict.  c.  1 19,  which  came  into  operation  on  the  1st  of 
January,  1867,  and  which  recites  the  6  &  7  Will.  IV.  c.  86,  the  1 
Vict,  c  82,  and  the  3  &  4  Vict.  c.  72,  and  alters  and  amends  the 
provisions  of  these  statutes,  it  is  enacted  by  s.  17,  that  '^  after  any 
marriage  shall  have  been  solemnized  under  the  authority  of  any  of 
the  recited  acts  or  of  this  act,  it  shall  not  be  necessary,  in  support 
of  such  marriage,  to  give  any  proof  of  the  actual  dwelling,  or  of 
the  period  of  dwelling,  of  either  of  the  parties  previous  to  the  mar- 
riage within  the  district  stated  in  any  notice  of  marriage  to  be  that 
of  nis  or  her  residence,  or  of  the  consent  to  any  marriage  having 
been  given  by  any  person  whose  consent  thereto  is  required  by 
law,  or  that  the  registered  building  in  which  any  marriage  may 
have  been  solemnized  had  been  certified  according  to  law  as  a 
place  of  religious  worship,  or  that  such  building  was  the  usual 
place  of  worship  of  either  of  the  parties;  nor  shall  any  evidence  be 
^ven  to  prove  the  contrary  in  any  suit  or  legal  proceedings  touch- 
ing the  validity  of  such  marriage ;  and  all  marriages  which  hereto- 

(m)  Sect  20.  (r)  Sect.  2. 

in)  SecL  42.  («)  Explained  and  amended  by  stat. 

o)  Sect.  S5.  7  Will.  IV.  &  1  VicL  c.  22. 
(p)  Sect.  4S.  (0  6  &  7  Will.  IV.  c.  85,  8.  44. 

{q)  Sect  45.  (/)  R.  v.  Hawes,  1  Den.  C.  C.  R.  270. 
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fore  have  been,  or  which  heretofore  may  be  had  or  solemnized 
under  the  authority  of  any  of  the  said  recited  acts,  or  of  this  act, 
in  any  building  or  place  of  worship  which  has  been  registered  pur- 
suant to  the  provisions  of  the  said  act  passed  in  the  sixth  and 
seventh  years  of  his  late  majesty  king  William  the  Fourth,  chapter 
eighty-five,  but  which  may  not  have  been  certified  as  required  by 
law,  shall  be  as  valid  in  all  respects  as  if  such  place  oi  worship 
had  been  so  certified." 

It  seems  that  to  prove  a  Jewish  marriage,  it  is  not  sufiicient  to 
produce  witnesses  who  were  present  at  the  ceremony  in  the  syna- 
gogue ;  because  that  is  merely  a  ratification  of  a  previous  written 
contract — such  contract,  therefore,  must  be  adduced  and  proved  («). 
A  Jewess  may  give  parol  evidence  of  her  own  divorce  in  a  fore^ 
country,  according  to  the  ceremony  and  customs  of  the* Jews 
there  (x).  In  Moss  v.  Smith,  1  Man.  &  Gr.  232,  3  ;  1  Scott's  N.  R. 
25,  to  prove  a  Jewish  divorce  in  England,  it  was  held  necessary, 
by  Erskiney  J.,  that  the  written  document  of  divorce  delivered  by 
the  husband  to  the  wife  should  be  produced.  According  to  the 
evidence  of  the  high  priest  of  the  German  Jews  in  England,  this 
document  is  the  operative  part  of  the  ceremony,  which  must,  how- 
ever, take  place  in  the  presence  of  the  high  priest  and  ten  other 
persons.  Where  plaintiff  and  his  wife  were  Quakers,  proof  of  a 
marriage  according  to  the  forms  of  that  society  was  received, 
without  objection  (y). 

Marriages  Abroad, — A  soldier  on  service  with  the  British  army 
in  St.  Domingo,  in  1796,  being  desirous  to  marry  the  widow  of 
another  soldier,  who  had  died  there  in  the  service,  and  both  parties 
wishing  to  celebrate  their  marriage  with  effect,  they  went  to  a 
chapel  in  a  town  where  they  were,  and  there  the  ceremony  was 
performed  by  a  person  appearing  there  as  a  priest,  and  officiating 
as  such ;  the  service  being  in  French,  but  interpreted  into  English 
by  one  who  officiated  as  clerk ;  and  which  the  woman  understood 
at  the  time  to  be  the  marriage  service  of  the  Church  of  England. 
After  this  they  cohabited  together  as  man  and  wife  for  eleven 
years,  until  the  death  of  the  husband.  On  a  question  as  to  the 
settlement  of  the  woman,  a  doubt  was  raised  whether  the  marriage 
was  valid.  The  Court  of  B.  R.  (z)  were  clearly  of  opinion  that  it 
was  a  valid  marriage,  whether  it  was  to  be  considered  as  a  marriage 
celebrated  in  a  place  where  the  law  of  England  prevailed,  or  as  a 
marriage  according  to  the  law  of  St.  Domingo,  whatever  that  might 
be.  Upon  the  former  ground,  inasmuch  as  there  was  a  contract 
per  verba  de  prcesentiy  which  contracts  were  binding  on  the  parties 

(u)  Horn  v.  Noelj  1  Campb.  61.     But  (or)    Ganer     v.     Lady     Lanetborough, 

see  the  elaborate  judgment  of  Sir  fV,  Scott  Peake's  N.  P.  C.  17,  Lord  Kenyan,  C.  J. 
in  Undo  ▼.  Belisario,  I  Hagg.  (C.)  227.  (y)  Deane  v.  Thomas,  M.  &  Malk.  36 1, 

See  also  Goldsmid  v.  Bromer,  1  Hagg.  (C.)  Tenterden,  C.  J. 
824 ;  and  8tat.  6  &  7  Will.  1 V.  c.  85,  ss.  2.  («)  R.  v.  Brampton,  10  East,  282. 

4,  16,  39. 
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before  Lord  Hardwicke's  act,  which  did  not  affect  the  present  case, 
this  being  a  marriage  beyond  seas,  and  because  the  marriage  was 
celebrated  by  a  person  who  publicly  assumed  the  office  of  a  priest, 
and  appeared  habited  as  such ;  upon  the  latter  ground,  because, 
upon  the  facts  stated,  every  presumption  must  be  made  in  favour 
of  its  validity,  according  to  the  law  of  the  country  where  it  was 
celebrated ;  the  marriage  ceremony  having  been  performed  there 
in  a  proper  place,  and  oy  a  person  officiating  as  one  competent  to 
perform  that  function,  and  more  especially  as  it  had  been  followed 
oy  a  cohabitation  between  the  parties,  as  man  and  wife,  for  eleven 
years. 

The  canon  law  is  the  general  law  throughout  Europe  as  to 
marriages,  except  where  that  has  been  altered  by  the  municipal 
law  of  any  particular  place.  Before  Lord  Hardwicke's  act,  mar- 
riages in  this  country  were  always  governed  by  the  canon  law. 
That  statute  did  not  follow  British  subjects  to  our  foreign  settle- 
ments; hence,  it  has  been  held,  that  a  marriage  between  two 
British  subjects,  solemnized  by  a  Catholic  priest  at  Madras,  accord- 
ing to  the  rites  of  the  Catholic  Church,  followed  by  cohabitation, 
is  valid,  although  without  the  licence  of  the  governor,  which  it  had 
been  uniformly  the  practice  to  obtain :  for  that  does  not  alter  the 
law,  which  the  parties  carried  with  them  (a).  Marriages  in  Scot- 
land (6),  and  beyond  sea  (c),  by  the  law  of  England,  remained  in  the 
same  state  as  if  the  marriage  act  had  not  been  passed.  But  now 
by  the  19  &  20  Vict.  c.  96,  s.  2,  after  the  31st  December,  1866, 
"  no  irr^ular  marriage  contracted  in  Scotland  by  declaration, 
acknowledgment  or  ceremony  shall  be  valid,  unless  one  of  the 
parties  had  at  the  date  thereof  his  or  her  usual  place  of  residence 
there,  or  had  lived  in  Scotland  for  twenty-one  days  next  preceding 
such  marriage,  any  law,  custom  or  usage  notwithstanding."  So  a 
marriage  in  Ireland  by  a  clergyman  of  Sie  Church  of  England  in  a 
private  house,  was  held  valid,  although  no  evidence  was  given  that 
any  licence  had  been  granted  to  the  pEtrties  (d). 

By  Stat.  4  Geo.  IV.  c.  91,  s.  1,  after  reciting,  that  it  is  expedient 
to  relieve  the  minds  of  his  Majesty's  subjects  from  any  doubt  con- 
cerning the  validity  of  marriages  solemnized  by  a  minister  of  the 
Church  of  England  in  the  chapel  or  house  of  any  British  ambas- 
sador or  minister  residing  withm  the  country  to  the  court  of  which 
he  is  accredited,  or  in  the  chapel  belonging  to  any  British  factory 
abroad,  or  in  the  house  of  any  British  subject  residing  at  such 
factory,  as  well  as  from  any  possibility  of  doubt  concerning  the 
validity  of  marriages  solemnized  within  the  British  lines  by  any 
chaplain  or  officer,  or  other  person  officiating  under  the  orders  of  a 
commanding  officer  of  a  British  army  serving  abroad,  it  is  declared 

(a)  Lautwr  v.  TeesdaU,  8  Taunt.  830.  (c)  Harford  v.  Morris^  2  Hagg.  Con.  R. 

See  Catherwood  v.  Caslottt  ante,  p.  12.  '129. 

(6)  Dalrymple  v.  Dairy mple,  2  Hagg.  (rf)  Smilh  v.  Maxwell,  Ily.  &  Moody, 

Con.  R.  54.  N.  P.  C.  80. 
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and  enacted,  "  that  all  such  marriages  shall  be  deemed  to  be  as 
valid  in  law  as  if  the  same  had  been  solemnized  within  his  Majesty's 
dominions  with  a  due  observance  of  all  fonns  required  by  law." 

The  marriage  of  an  officer  celebrated  by  a  chaplain  of  the  British 
army  within  uie  lines  of  the  army,  when  serving  abroad,  is  valid 
under  this  statute,  though  such  army  is  not  serving  in  a  country 
in  a  state  of  actual  hostility;  and  though  no  authority  for  the 
marriage  was  previously  obtained  from  the  officer's  superior  in 
command  (e).  And  this  statute  gives  validity  to  the  marriage  of  a 
British  subject  in  the  chapel  of  the  British  ambassador  £U)road, 
whether  the  other  party  to  the  marriage  is  a  British  subject  or 
not(/). 

On  the  claim  of  Sir  Augustus  D'Este  to  the  Dukedom  of  Sussex, 
the  following  question  was  submitted  to  the  judges : — "  Evidence 
having  been  offered  of  a  marriage  solemnized  at  Rome,  in  the  year 
1793,  by  an  English  priest,  according  to  the  rites  of  the  Church 
of  England,  between  A.  B.,  a  son  of  his  majesty  George  the  Third, 
and  C.  D.,  a  British  subject,  without  the  previous  consent  of  his  said 
majesty ;  assuming  such  evidence  to  have  been  sufficient  to  esta- 
blish the  validity  of  the  marriage  between  A.  B.  to  C.  D.,  indepen- 
dently of  the  provisions  of  the  stat.  12  Geo.  III.  c.  11,  would  it  be 
sufficient,  having  regard  to  that  statute,  to  Qstablish  a  valid  marriage 
in  a  suit,  in  which  the  eldest  son  of  A.  B.  claims  an  estate  in  Eng- 
land as  tJie  son  of  A.  B.,  by  virtue  of  such  marriage  ?  Answer :  All 
the  judges  are  unanimously  of  opinion  that  it  would  not;  for  the 
effect  of  the  act  is  not  limited  to  any  particular  country  or  district, 
but  it  applies  to  contracts  matrimonial  in  general  and  in  the  ab- 
stract, and  declares  an  incapacity  to  contract,  attaching  to  the  per- 
son of  A.  B.  wherever  he  goes.  D.  P.  1844.  A  sentence  de- 
claratory of  the  nullity  of  the  marriage  had  been  pronounced  14th 
July,  1794,  by  Sir  W.  Wynne,  dean  of  the  Arches.  Heseltine  v. 
Murray,  2  Addams,  Eccles.  Rep.  400,  note. 

For  the  law  relating  to  marriages  in  Ireland,  see  stat.  7  &  8 
Vict.  c.  81 ;  and  ante,  p.  12. 

Proofs  of  adultery  must  in  many  cases  be  in  some  degree  pre- 
sumptive ;  real  and  direct  proof  of  the  fact  is  not  always  to  b^ 
expected;  therefore  the  question  in  these  cases  will  be,  whether 
there  is  evidence  of  such  near,  such  approximate  acts,  that  there 
must  be  a  legal  presumption  of  the  adultery  {g).  The  confession  of 
the  wife  is  not  evidence  against  the  defendant ;  but  conversations 
between  her  and  the  defendant  may  be  given  in  evidence  (A).     So 

(*)   Waldegrave  Peerage,  4  CI.  &    Fi.  (A)  Biker  v.  Morley,  M.  D.,  London  Sit- 

649.  tings,  30  June,  1741,  Lee,  Ch.  J.,  special 

(/)  In  re  Wright,  26  L.  J.,  Chanc  621.  jury.     Verdict  for  defendant.    Bull,  N.  P. 

(g)  See  Wood  v.  Wood,  4  Hagg.  Ecc.  R.  28,  S.  C, 
138,  n. 
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letters  written  to  her  by  the  defendant  are  evidence  against  him ; 
but  the  wife's  letters  to  the  defendant  are  not  evidence /or  him. 
In  a  case  where  the  plaintiff  and  his  wife  were  servants,  and 
necessarily  living  apart  in  different  families,  Lord  Kenyan,  C.  J.,  was 
of  opinion,  that  letters  written  by  the  wife  to  her  husband,  before 
any  suspicion  of  the  adulteiy,  might  be  read  as  evidence  of  the  con- 
nubial affection  which  subsisted  between  the  plaintiff  and  his  wife, 
observing,  at  the  same  time,  that  before  he  aamitted  the  letters  to 
be  read,  ne  should  require  strict  proof  when,  and  under  what  cir- 
cumstances, they  were  written,  in  order  to  show  that  at  this  time 
there  was  not  any  suspicion  of  misconduct  in  the  vnfe  (i) ;  and  in  Willis 
V.  JBenuard,  8  Bmg.  o76,  the  letter  of  the  wife  to  a  third  person  was 
admitted,  to  show  the  state  of  the  wife's  feelings  at  the  time  it  was 
written,  although  it  contained  a  statement  of  facts,  which  could  not 
with  propriety  be  submitted  as  evidence  to  a  jury ;  on  which,  how- 
ever, the  judge  cautioned  the  jury,  telling  them  that  the  letter  was 
not  evidence  of  those  facts.  In  Winter  v.  Wroot,  1  M.  &  Rob.  404, 
Lyndhtirsty  C.  B.,  permitted  a  witness  to  be  asked  generally,  whe- 
ther the  wife  made  complaints  of  the  manner  in  which  her  husband 

treated  her. 

# 

In  Hoare  v.  Alien  (^),  a  witness  was  called  by  the  husband  to 
prove  the  representation  made  by  the  wife  to  him  of  the  place  to 
which  she  was  going  previously  to  her  elopement,  in  order  to  remove 
all  suspicion  of  connivance  on  the  part  of  the  husband.  The  Court 
of  King's  Bench  were  of  opiition  that  this  evidence,  being  part  of 
the  res  gest<B,  was  therefore  admissible. 

Now,  in  all  cases  in  which,  on  the  petition  of  a  husband  for  a 
divorce,  the  alleged  adulterer  is  made  a  co-respondent,  or  in  which, 
on  the  petition  of  a  wife,  the  person  with  whom  the  husband  is 
alleged  to  have  committed  adultery  is  made  a  respondent, ''  it  shall 
be  lawful  for  the  court,  afler  the  close  of  the  evidence  on  the  part 
of  the  petitioner,  to  direct  such  co-respondent  or  respondent  to  be 
dismissed  from  the  suit,  if  it  shall  tnink  there  is  not  sufficient 
evidence  against  him  or  her"  (/). 


IV.  Of  the  Damages.— Costs. 

The  damages  given  by  the  jury  in  the  action  of  crim.  con.  were, 
in  general,  proportioned  to  the  degree  of  the  injury.  Circum- 
stances of  aggravation  of  the  injury,  and  which  might  therefore 
operate  as  an  inducement  with  the  jury  to  give  large  damages, 
were,  the  plaintiff's  having  lived  happily  with  his  wife  before  her 

(t)  Edwards  v.  Crock,  4  Esp.  N.  P.  C.  were  not  servants. 

39  ;  Kenwm,  C.  J.,  Trelawney  v.  Ccleman,  (k)  Hoare  v.  Allen,  3  Esp.  N.  P.C.  276. 

1  B.  &  A.  90,  S,  P. ;   and  2  Stark.  191.  (/)  21  &  22  Vict  c.  108,  s.  11. 
Rut  in  this  case  the  husband  and  wife 
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connection  with  the  defendant;  the  unblemished  character  and 
antecedent  virtuous  behaviour  of  the  wife ;  a  provision  having  been 
made  for  the  children  of  the  marriage  by  settlement  or  otherwise ; 
and  other  similar  topics,  which  the  extraordinary  circumstances 
of  the  individual  case  might  furnish  (m).  Proof  was  frequently 
adduced  of  the  defendant  being  a  man  of  fortune,  by  calling  his 
banker,  or  producing  a  settlement,  under  which  he  was  entitled 
to  any  estate  real  or  personal.  But  in  James  v.  Biddington,  6  C. 
&  P.  689,  Alderson,  J.,  rejected  evidence  of  this  description,  ob- 
serving, that  the  amount  of  the  defendant's  property  was  not  a 
question  in  the  cause. 

Circumstances  of  extenuation,  on  the  part  of  the  defendant^  and 
which  might  tend  to  the  mitigation  of  the  damages,  were  the  plain- 
tiff's ill  usage  or  unkind  treatment  of  his  wife ;  evidence  of  his  in- 
tolerable ill  temper,  of  his  having  turned  his  wife  out  of  his  house, 
and  refused  to  maintain  her,  &c.  previously  to  the  adulterous  inter- 
course (w)  ;  gross  negUgence  or  inattention  of  the  plaintiff  to  his  wife's 
cQnduct,  with  respect  to  the  defendant  (o) ;  the  wanton  manners  of 
the  wife,  or  first  advances  made  by  her  to  the  defendant  (p) ;  a  prior 
elopement  of  the  wife  anc^  adulterous  intercourse  with  another 

Eerson,  or  having  had  a  bastard  before  marris^e  (q) ;  because  by 
ringing  this  action  the  husband  put  the  genenu  behaviour  of  the 
wife  in  issue.  So  letters  written  by  the  wife  to  the  defendant 
before  his  connection  with  her,  soUciting  a  criminal  intercourse.  Sec. 
might  be  given  in  evidence  (r).  But  the  defendant  was  not  per- 
mitted to  prove  acts  of  misconduct  of  the  wife  subsequent  to  the 
commission  of  the  act  complained  of  in  the  action  {$). 

In  a  case  (said  to  have  been  unprecedented)  where  the  wife  was 
dead  before  the  trial  of  the  action,  Coleridge^  J.,  told  the  jury  that 
they  must  awai'd  damages  for  the  loss  of  the  society  of  the  wife, 
&c.  down  to  the  time  of  the  death  only  (0- 

It  has  been  supposed  that  in  this  action  a  new  trial  could  not  be 
granted  for  excessive  damages  (u) ;  but  where  it  appeared  to  tlie 
court,  from  the  amount  of  the  damages  given,  as  compared  with 
the  facts  of  the  case  laid  before  the  jury,  that  the  jury  must  have 
acted  under  the  influence,  either  of  imdue  motives  or  some  gross 
error  or  misconception  on  the  subject,  the  question  was  sub- 
mitted to  the  consideration  of  a  second  jury  (x).  So  if  the  verdict 
were  veiy  much  against  the  weight  of  evidence,  the  court  would 

(m)  Bull.  N.  P.  27.  Bull.  N.  P.  296,  S.  C 

(w)  JbieL  (r)  Per  Lord  Kenyou,  C.  J.,  Elsam  v. 

{o)  Per  Bullery  J.,  in  Duberley  v.  Gun-  Fawcett,  2  Esp.  N.  P.  C.  562. 
ning,  4  T.  R.  657.  (»)  Ibid. 

{p)  Per   Lord  EllenhorougK  C.  J.,  in  (0  Wilton  v.  WehtUr,  M.D.,  7  C.  &  P. 

Gardiner  v.  Jadisy  March  2,  1805,  London  198. 
Sittings.  (k)  See   Wi^ord  v.   Berkeley,   1   Burr. 

iq)  Roberts  v.  Malston,  Hereford,  1745,  609 ;  Duberley  v.  Gunning,  4  T.  R.  651. 
per  miles,  C.  J.,  Gilb.  Evid.  113,  ed.  1761 ;  (a )  Chambers  v.  Caulfield,  6  East,  256. 
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grant  a  new  trial  on  payment  of  cogts  (y).  With  respect  to  da- 
mageSy  however,  the  court  never  interfered,  unless  they  were  very 
excessive,  or  a  strong  case  was  made  out  to  show  that  uie  jury  had 
taken  a  perverted  view  of  the  matter  {z). 

Upon  a  petition  containing  a  claim  for  damages  against  the 
adulterer  under  the  20  &  21  Vict.  c.  85,  the  court  has  power  to 
direct  in  what  manner  the  damages  given  by  the  jury  shall  be  paid 
and  applied,  and  to  direct  that  the  whole  or  any  part  thereof  shall 
be  settled  for  the  benefit  of  the  children  (if  any)  of  the  marriage, 
or  as  a  provision  for  the  maintenance  of  the  wife  (a). 

Costs.^By  sect.  34  of  the  20  &  21  Vict.  c.  86,  "  whenever  in 
any  petition  presented  by  a  husband  the  allied  adulterer  shall 
have  been  made  a  co-respondent,  and  the  adultery  shall  have  been 
established,  it  shall  be  lawful  for  the  court  to  order  the  adulterer 
to  pay  the  whole  or  any  part  of  the  costs  of  the  proceedings ;"  and 
by  sect.  51,  it  is  further  enacted,  that  "  tlie  court  on  the  hearing 
of  any  suit,  proceeding  or  petition  under  this  act,  and  the  house  of 
lords  on  any  appeal  under  this  act,  may  make  such  order  as  to 
costs  as  to  such  court  or  to  such  house  respectively  may  seem  just: 
provided  always,  that  there  shall  be  no  appeal  on  the  subject  of 
costs  only." 

(y)  MelUn  v.  Taylor,  S  Bingh.  N.  C.  1  Man.  &  Gr.  225;  1  Scott,  N.  R.  118. 
109 ;  8  Sc.  S13.  N.  The  action  was  for  false  imprisonment. 

(«)  Per  Tindal,  C,  J.,  Edgell  v.  Francu,  (a)  Sect  33,  ante,  p.  8. 
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I.  Of  the  Nature  of  an  Assault  and  Battery,  and  in  what  Cases 
an  Action  may  be  maintained. 

An  assault  is  an  attempt,  with  force  or  violence,  to  do  a  corporal 
injury  to  another,  against  his  will  (a),  as  by  holding  up  a  fist  in  a 
menacing  manner  (i);  striking  at  another  with  a  cane  or  stick, 
though  Uie  party  striking  misses  his  aim;  drawing  a  sword  or 
bayonet;  throwmg  a  bottle  or  glass  with  intent  to  wound  or 
stnke ;  presenting  a  gun  at  a  person  who  is  within  the  distance 
to  which  the  gun  will  carry ;  pointing  a  pitchfork  at  a  person  who 
is  within  reach  (c) ;  or  by  any  other  similar  act,  accompanied  with 
such  circumstances  as  denote  at  the  time  an  intention  (c/),  coupled 
with  a  present  ability  («),  of  using  actual  violence  against  the  per- 
son of  another,  as  by  defendant  and  his  servants  surrounding  the 
plaintiff,  tucking  up  their  sleeves  and  threatening  to  break  his 
neck  if  he  did  not  leave  their  shop.  Read  v.  Coker,  13  C.  B.  850 ; 
22  L.  J.,  C.  P.  201.     Whether  the  act  shall  amount  to  an  assault 


(a)  ChrUtopherson  v.  Baret  11  Q.  B. 
47S;  17  L.  J.,  Q.  B.  109. 

{b)  Finch's  Law,  Bk.  S,  c.  9 ;  1  Hawk. 
P.  C.  c.  62,  s.  1. 

(c)  Genner  v.  Sparhs^  6  Mod.  173,  174, 
and  Salk.  79. 


{d)  Aldertm  t.  WaitteU,  1  C.  &  K.  358, 
per  Rolfe,  B. 

(e)  See  Stephens  ▼.  Myers,  4  C.  &  P. 
349,  rindal,  C.  J. ;  72.  v.  St.  George,  9  C.  & 
P.  492. 
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must  in  every  case  be  collected  from  the  intention.  Trespass  for  . 
assault :  Plea,  son  assault  demesne.  Replication,  de  injuria.  The 
defendant  and  another  person  were  fighting,  and  the  plaintiff  came 
and  took  hold  of  the  defendant  by  the  collar,  in  order  to  separate 
the  combatants,  whereupon  the  defendant  beat  the  plaintiff.  The 
plaintiff's  counsel  offenng  to  enter  into  this  evidence,  it  was  ob- 
jected on  the  other  side  that  the  plaintiff  ought  to  have  replied 
this  matter  specially;  hut  Legge^  Baron,  overruled  the  objection, 
observing  that  the  evidence  was  not  offered  byway  of  justification, 
but  for  the  purpose  of  showing  that  there  was  not  any  assault,  for 
it  was  the  quo  animo  which  constituted  an  assault,  which  was 
matter  to  be  lefl  to  a  jury.  Griffin  v.  Parsons^  Gloucester  Lent 
Assizes,  1754,  MS.,  cited  arg.  in  Hall  v.  Feamly,  3  Q.  B.  920. 
''  No  words  can  amount  to  an  assault,  though,  perhaps,  they  may 
in  some  cases  serve  to  explain  a  doubtfril  action ;  as  it  a  man  were 
to  lay  his  hand  upon  his  sword,  and  say,  ^  If  it  were  not  assize 
time,  he  would  not  take  such  language.'  These  words  would  pre- 
vent the  action  from  being  construed  an  assault,  because  they  show 
he  had  no  intent  to  do  him  any  corporal  hurt  at  that  time."  Bull. 
N.  P.  15.  Where  a  policeman  obstructs  a  person  entering  a  room, 
remaining  passive  and  merely  opposing  his  body  as  any  inanimate 
object  to  tne  entrance  of  the  person  into  the  room,  this  is  not  an 
assault.  JoTies  v.  Wyliej  1  C.  &  K.  257,  per  JDenman,  C.  J.  Where 
there  has  been  criminal  intercourse,  accompanied  in  the  first  in- 
stance with  some  degree  of  violence,  an  action  is  maintainable  for 
the  assault  (/).  For  an  assault,  which  is  considered  as  an  inchoate 
violence,  the  law  has  provided  a  remedy  by  an  action  of  trespass, 
at  the  suit  of  the  injured  party,  for  the  recovery  of  damages  com- 
mensurate to  the  injury  sustained  (g). 

A  battery y  which  always  includes  an  assault  (A),  is  an  injury 
inflicted  on  a  person  by  beating,  either  with  the  hand  or  an  instru- 
ment, or  by  any  substance  put  or  continued  in  motion  by  him ; 
Sawtins  V.  Ti/Z,  3  M.  &  W.  28 ;  6  Dowl.  159,  S.C.  ;  by  throwing 
water  even(i).  If  A.  beats  the  horse  of  B.,  whereby  he  runs 
against  C,  A.  is  the  trespasser  and  not  B.  So  if  A.  takes  the 
hand  of  B.,  and  with  it  strikes  C,  A.  is  the  trespasser  and  not  B. 
Per  CUT.  Gibbons  v.  Pepper ^  Salk.  638  ;  Lord  Raym.  39 ;  and  see 
GUbertson  v.  Richardson,  5  C.  B.  602;  17  L.  J.,  C.  P.  112.  The 
form  of  action  in  the  case  of  battery  is  the  same  as  that  in  assault, 
viz.  an  action  of  trespass.  In  order  to  maintain  this  action,  it  is 
immaterial  whether  the  act  of  the  defendant  be  wilful  or  not, 

(/)  Deaborough  y.  Hornet,  1  Fost.  &  will  not  compel   the   plaintiff  to  make 

Finl.  6.  his  election  to  pursue  either  one  or  the 

(g)  For  the  law  relating  to  indictments  other.    Jones  v.  Clay,  1  B.  &  P.  191.    See 

for  assault  and  battery,  see  1  Hawk.  P.  C.  9  Geo.  IV.  c.  31,  irifra, 

ch.  62,  68.  1,  2 ;  1  East's  P.  C,  ch.  8,  s.  1.  (h)  Termes  de  la  Ley,  Battery ;  Com. 

The  party  injured  may  proceed  by  action  Dig.  Battery. 

and  indictment  for  the  same  assault,  and  (t)  Pursell  v.  Honif  8  A.  &  £.  602. 
the  court  in  which  the  action  is  brought 
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Neither  does  the  d^ree  of  violence  with  which  the  act  is  done 
make  any  difference.  Per  Le  BlanCy  J.,  3  East,  602.  Hence  this 
action  lies  against  a  soldier  who  hurts  his  comrade  while  they  are 
exercising,  unless  the  defendant  can  show  such  circumstances  as 
will  make  it  appear  to  the  court  that  the  injury  done  to  the 
plaintiff  was  inemtahle  (k),  and  that  the  defendant  was  not  charge- 
able with  any  negligence :  the  merely  pleading  that  the  defendant 
committed  the  injury  casualiter  et  per  infortunium  et  contra  volun- 
tatem  suam  is  not  sufficient,  for  no  man  shall  be  excused  of  a  tres- 
pass unless  it  may  be  judged  utterly  without  his  fault.  The  de- 
fendant was  uncocking  a  gun,  and  the  plaintiff  standing  to  see 
it,  it  went  off,  and  wounded  him :  it  was  held  that  the  plaintiff 
might  maintain  trespass  (Z). 

This  action  lies  not  only  against  him  who  commits  the  injury, 
but  against  him  also  at  whose  command  it  is  done  (m),  and  whether 
that  command  is  directed  against  a  particular  person  by  name,  or 
by  an  illegal  order  against  a  class  of  persons  of  whom  the  plaintiff 
is  one.  Cobbett  v.  Grey  (Secretary  of  State),  4  Exch.  729;  19 
L.  J.,  Exch.  137 ;  and  see  Olynn  v.  Houston  (Lieutenant-Governor 
of  Gibraltar),  2  M.  &  G.  337.  It  lies  against  a  corporation  for  the 
acts  of  their  servants,  even  without  a  previous  conunand,  provided 
the  act  of  the  servant  mi^ht  have  been  for  the  company's  benefit 
and  they  have  ratified  it,  which  they  may  do  without  an  instrument 
under  seal.  Eastern  Counties  Railway  (jompany  v.  Broom,  6  Exch. 
314 ;  20  L.  J.  196  (Exch.) ;  and  see  Sharrod  v.  London  and  North- 
western Railway  Company,  7  D.  &  L.  213 ;  4  Exch.  680.  And  the 
same  law  of  ratification  holds  with  regard  to  individuals,  provided 
the  party  actually  committing  the  assault,  &c.,  holds  himself  out  as 
acting  for  the  defendant.  Wilson  v.  Tummon,  1  D.  &  L.  613;  12 
L.  J.,  C.  P.  306.  Where  the  defendant  hired  a  carriage  and 
horses,  and  the  horses  were  driven  by  postillions,  servants  of  the 
owner  of  the  horses,  the  defendant  sitting  on  the  box,  and  the  de- 
fendant at  the  time  of  the  accident  and  subsequently  held  himself 
out  as  responsible,  and  used  expressions  showing  that  he  had  a 
control  over  the  postillions  at  the  time  it  happened,  he  was  held 
liable  in  trespass  to  the  plaintiff,  whose  gig  had  been  overturned 
by  the  carriage.  M'Laughlin  v.  Prior,  4  M.  &  G.  48.  But  a 
person  who  requests  another,  his  servant  in  that  behalf,  to  remove 
one  making  a  disturbance  from  his  house,  is  not  responsible  for 
excess  of  force  or  violence  in  carrying  out  his  command,  although 
perhaps  he  may  be  accountable  for  a  negligent  performance  of  his 
orders.     Pidgeon  v.  Legge,  6  Weekly  Rep.  649. 

Although  the  plaintiff  declares  for  an  assault  and  battery,  yet  he 
may  recover  for  the  assault  only  (n).     Although  a  party  nas  been 

(A:)  Weaver  v.  Ward,  Hob.  134.  (n)  Lib.  Ass.  Anno  22,  fol.  99,  pL  60  ; 

(0  Underwood  v.  Hewson,  Str.  896.  Bro.  Trespass,  pi  40. 

(w)  1  Roll.  Abr.  555,  (V.),  pi.  2. 
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indicted  for  a  felonious  assault,  by  stabbing,  and  acquitted^  the 
party  injured  may^  notwithstanding,  sue  him  for  damages  in  a  civil 
action,  if  there  has  not  been  any  collusion  by  the  plaintiff  in  pro- 
curing his  acquittal ;  and  the  same  rule  holds  after  indictment  and 
conviction  (o). 

By  9  Geo.  IV.  c.  31,  s»  27,  persons  convicted  of  imlawfully 
assaulting  or  beating,  may  be  compelled,  by  two  justices  of  the 
peace,  to  pay  a  fine  and  costs,  not  exceeding  6/. ;  but  if  the  justices 
shall  deem  the  offence  not  to  be  proved,  or  shall  find  the  assault  or 
battery  to  have  been  justified,  or  so  trifling  as  not  to  merit  any 
punishment,  and  shall  accordingly  dismiss  the  complaint,  they  shall. 
forthwith  {p)  make  out  a  certificate  under  their  hands,  stating  the 
&ct  of  such  dismissal ;  and,  by  sect.  28,  such  certificate,  or  in  case 
of  conviction  payment  of  the  whole  amount  adjudged,  or  suffering 
imprisonment  in  lieu  thereof,  shall  be  a  bar  to  any  other  proceeding, 
dvil  or  criminal,  for  the  same  cause. — Where  a  complainant,  having 
summoned  a  party  for  an  assault,  declined  (on  the  party  summoned 
pleading  not  guilty)  to  proceed,  stating  that  he  meant  to  bring  an 
action,  and  the  justices  thereupon  dismissed  the  complaint  and  gave 
the  defendant  a  certificate  as  follows,  "  We  deemed  the  offence  not 
proved,  inasmuch  as  the  complainant  did  not  offer  any  evidence  in 
support  of  the  information,  and  have  accordingly  dismissed  tbe 
complaint ;"  this  certificate  was  held  to  be  a  bar  to  an  action  for 
the  same  assault,  under  the  above  section.  Tunnicliffe  v.  Tedd^  5 
C.  B.  553;  17  L.  J.  (M.  C),  67.  Application  for  this  certificate 
ought  to  be  made  whilst  the  facts  are  fresh  in  the  recollection  of 
the  justices,  and  it  ought  to  be  heard  in  the  presence  of  the  pro- 
secutor {q) ;  and  in  a  plea  to  an  action  the  grounds  of  the  dismissal 
must  be  stated,  so  as  to  show  that  it  is  a  bar  ir).  The  act,  how- 
ever, does  not  apply  to  aggravated  assaults,  or  to  assaults  in  which 
any  question  of  title,  bankruptcy  or  legal  process  is  involved : 
sect  29. 

This  action  must  be  commenced  within  four  years  next  after  the 
cause  of  action  (s).  It  does  not  lie  against  justices  of  the  peace 
for  acts  done  by  them  in  the  execution  of  their  duty  (<),  or  against 
judges,  unless  they  have  acted  without  jurisdiction  (m). 


II.  Declaration. 

This  is  a  ti-ansitory  action  (a;),  and  consequently  the  venue  may 
be  laid  in  any  county  (y),  except  where  it  is  otherwise  directed  by 

(o)  Crwby  Y.  Leng,  12  East,  409.  v.  Athton,  12  Q.  B.  871  ;  18  L.  J.,  Q.  B. 

(p)  See  R,  ▼.  Robinson,  12  A.  &  E.  672.  76. 

(q)  Coleridge,  J.,  in  R.  v.  Robinson.  (u)  Houlden  v.  Smith,  14  Q.  B.  841 ;  19 

(r)  Skuse  V.  Davis,  10  A.  &  E.  635.  L.  J.,  Q.  B.  170. 

(«)  21  Jac.  I.  c.  16,  8.  3.  (x)  Litt.  sect.  485. 

(/)  11  &  12  ^'ict.  c.  44,  KS.  1,  2;    Lock  \y)  CorbvU  v.  Barnes,  Cro.  Car.  44-1'. 
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statute  (jzr),  as  where  the  action  is  brought  against  justices  of  the 
peace  (a),  mayors,  or  bailiffs  of  cities,  or  towns  corporate,  head- 
Doroughs,  port-reeves,  constables,  tithing-men,  churchwardens, 
overseers  of  the  poor,  &c.,  or  other  persons  acting  in  their  aid  and 
assistance,  or  by  their  command,  for  anything  done  in  their  official 
capacity;  in  these  cases  the  venue,  by  21  Jac.  I.  c.  12,  s.  5,  must 
be  laid  in  the  county  where  the  iacts  were  committed,  otherwise 
the  jury  who  try  the  cause  shall  find  the  defendant  not  guilty, 
without  any  r^ard  to  any  evidence  ^ven  by  the  plaintiff  touching 
the  trespass,  battery,  &c.  The  provisions  of  the  21  Jac.  I.  c.  12 
.were  by  42  Geo.  III.  c.  85,  s.  6,  extended  to  all  persons  holding 
a  public  employment;  or  any  office,  station  or  capacity,  civil  or 
military,  either  in  or  out  of  the  kingdom,  and  who,  by  virtue  of 
such  employment,  had  power  to  commit  persons  to  sate  custody ; 
providea  that,  where  any  action  shall  be  brought  against  such  per- 
sons in  this  kingdom  for  any  thing  done  out  of  this  kingdom,  the 
plaintiff  may  lay  the  act  to  have  been  done  in  Westminster,  or  in 
any  county  where  the  defendant  shall  reside.  Actions  brought 
against  any  persons  for  any  thing  done  by  any  officer  of  the  cus- 
toms or  excise,  or  others  acting  under  the  direction  of  commis- 
sioners of  customs,  in  execution  or  by  reason  of  their  office,  must 
be  laid  and  tried  in  the  county  where  the  facts  were  committed  (b). 

The  day  is  not  material  (c) ;  proof  of  the  trespass  at  any  time 
before  the  commencement  of  the  action  being  sufficient.  An 
assault,  being  one  entire  individual  act,  cannot  be  committed  at 
different  times,  and  consequently  ought  not  to  be  stated  in  the 
declaration  to  have  been  so  committed  (rf).  There  should  be  a 
separate  count  for  each  distinct  assault,  whether  on  several  occa- 
sions on  the  same  day  or  on  different  days ;  for  if  the  declara- 
tion contain  only  one  count,  the  plaintiff,  auer  proving  one  assault, 
cannot  waive  that  and  proceed  to  give  evidence  of  another  {e). 
The  declaration  ought  to  allege  the  commission  of  the  fact  po- 
sitively, and  not  by  way  of  recital,  e,  g,  "  for  that  on  such  a  day  the 
defenaant  assaulted,  &c.,  the  plaintiff,"  and  not,  ^^  for  that  whereas^ 
&c. ;"  and  it  is  no  longer  necessary  to  state  that  the  assault  was 
made  "  with  force  and  arms,"  and  "  against  the  peace  of  our  lady 
the  Queen"  (/). 

III.  Pleadings. 

General  Issue. — The  general  issue  to  an  action  of  assault  and 
battery  is  not  guilty,  which  constitutes  a  proper  issue  in  case  the 

(z)  See  Hughe*  v.  Buckland,  15  M.  &  (c)  Litt.  sect  485;  1  Inst.  283  a. 

W.  346.  (d)  English   v.   Purser,   6   East,   395 ; 

(a)  t.  e.  in  those  cases  where  this  can  MicheU  v.  Neale,  Cowp.  828 ;  Burgess  v. 

be  done.     See  supra  and  Barton  v.  Brick-  FreelovCj  2  B.  &  P.  425. 

nett,  20  L.  J.,  M.  C.  1 ;  Newhould  v.  Colt-  (e)  Stante  v.  Pricket,  1  Campb.  473 ;  1 

man,  Ibid.  149 ;  11  &  12  VicL  c.  44,  s.  18.  Wms.  Saund.  299,  n.  (6). 

(5)  3  &  4  Will.  4,  c.  53,  s.  107.  (/)  15  &  16  Vict.  c.  76,  s.  49. 
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defendant  has  not  committed  the  injury  complained  of,  or  has 
committed  the  act  by  the  plaintiff's  leave.  Cknstopherson  v.  JBare, 
11  Q.  B.  473;  17  L.  J.,  Q.  B.  109.  So  miavoidable  accident, 
arising  from  superior  agency,  is  a  defence  admissible  under  the 
general  issue  (g) ;  but  a  defence  admitting  the  trespass  complained 
of  to  be  the  act  of  the  defendant,  and  justifying  or  excusing  it,  &c., 
must  be  pleaded  specially  (g). 

Under  the  general  issue,  matter  of  justification  cannot  be  given 
in  evidence  in  mitigation  of  damaees.  But  where  an  action  was 
brought  against  the  captain  of  a  ship,  who  pleaded  not  guilty,  the 
defendant  cross-examined  the  plaintiff's  witness  as  to  expressions  . 
used  by  the  plaintiff,  which  would  have  justified  the  imprisonment, 
they  tending  to  raise  mutiny  and  disobedience ;  and  though  it  was 
objected  to  by  the  plaintiff,  the  evidence  of  what  was  said  by  him 
at  the  time  of  the  imprisonment  was  received  in  mitigation  of  da- 
mages; for  every  thing  that  passed  at  that  time  is  part  of  the 
transaction  on  which  the  plaintiff's  action  is  founded,  and  he  could 
not  be  surprised  by  this  evidence  (A). 

By  7  Jac.  I.  c.  6,  "in  any  action  upon  the  case,  trespass,  battery 
or  felse  imprisonment,  against  any  J.  P.  (i),  mayor,  bailiff,  con- 
stable, &c.,  tor  any  thing  done  by  virtue  of  tiieir  offices,  and  against 
all  others  acting  in  their  aid  or  assistance,  or  by  their  command 
concerning  their  offices,  they  may  plead  the  general  issue  and  give 
the  special  matter  in  evidence."  This  statute  was  made  perpetual 
by  21  Jac.  I.  c.  12  (A),  and  extended  to  churchwardens  (Z),  over- 
seers of  the  poor,  and  others  acting  in  their  aid  or  by  their  com- 
mand. See  similar  provisions  as  to  officers  of  customs  and  excise, 
3  (fc  4  Will.  IV.  c.  53,  s.  107 ;  and  justices  of  the  peace,  11  &  12 
Vict.  c.  44,  s.  10  (i).  By  the  Pleading  Rules  of  Hilary  Term, 
1 853,  it  is  required,  that  in  the  margin  of  the  plea  the  words  "  by 
statute"  shall  be  inserted,  together  with  the  year  or  years  of  the 
reign  in  which  the  act  or  acts  of  parliament  upon  which  the  de- 
fendant relies  for  that  purpose  were  passed,  and  also  the  chapter 
and  section  of  each  of  such  acts,  and  shall  specify  whether  such 
acts  are  public  or  otherwise ;  otherwise  such  plea  shall  be  taken  not 
to  have  been  pleaded  by  virtue  of  any  act  of  parliament ;  and  such 
memorandum  shall  be  inserted  in  the  margin  of  the  issue,  and  of 
the  nisi  prius  record.  The  plea  of  the  general  issue  "  by  statute" 
will  not  m  general  be  allowed  together  with  other  pleas  (iw). 

Money  cannot  be  paid  into  court  in  this  action  (n). 

(g)  Hall  Y.Feamley,  3  Q.  B.  919.  (/)  See  Burton  y.  Hetuon,  10  M.  &  W. 

(A)  Bingham  v.  Gamault,  Bull.  N.  P.  105. 

6th  ed.  17 ;  Syers  v.  Chapman,  2  C.  B.,  (m)  Legge  v.  Boyd,  1   M.  &  G.   898 ; 

N.  S.  438,  aec.  s.  v.  Langford  v.  Woods,  7  M.  &  G.  625  ; 

(i)  See  ante,  p.  30,  n.  (a).  and  see  O'Brien  v.  Clement,  15  M.  &  W. 

{k)  See  however  21  Jac.  1.  c.  28,  s.  1,  435. 

hj  which  it  is  continued  only  to  the  end  (n)  15  &  16  Vict.  c.  76,  s.  70. 
of  the  then  next  session  of  parliament 
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Justification  in  Defence  of  Person, — If  the  plaintiff  was  the 
aggressor,  and  the  injury  of  which  he  complains  was  occasioned  by 
his  own  assault  on  the  defendant,  so  that  the  act  of  the  defendant 
became  necessary  for  the  defence  of  his  person,  the  action  cannot 
be  maintained  (o) ;  because  any  degree  of  violence  is  justifiable, 
which  is  necessary  for  the  safety  of  the  person.  This  defence  (»), 
which  is  technically  termed  son  assault  demesnCy  must  be  pleaded 
specially  (q).  In  like  manner  a  defendant  may  justify  an  assault 
and  battery  in  the  defence  of  his  wife  (r),  child  («),  or  servant  (t). 
So  a  wife  may  justify  in  defence  of  her  husband  (w),  a  child  of  a 
parent,  and  a  servant  of  his  master  (x).  Where  a  servant  justifies 
m  defence  of  his  master,  it  ought  to  be  alleged  in  the  plea  that  the 
plaintiff  would  have  beat  the  master,  if  the  servant  had  not  inter- 
posed ;  if  the  servant  plead  merely  that  he  was  servant  to  A.,  and 
that  the  plaintiff  having  assaulted  his  master  in  his  presence,  he  in 
defence  of  his  master  struck  the  plaintiff,  the  plea  is  ill ;  for  the 
assault  on  the  master  mi^ht  be  over,  and  the  servant  cannot  strike 
by  way  of  revenge,  but  m  order  to  prevent  an  injury  (y).  "  If  a 
person  comes  up  to  attack  me  and  I  put  myself  in  a  fighting  atti- 
tude, this  is  not  an  assault  on  my  part,  and  will  not  make  out  for 
that  person  a  plea  of  son  assault  demesne  {z). 

Justification  in  Defence  of  Possession. — A  defendant  may  justify 
in^  defence  of  his  possession  (a) ;  as  if  A.  enter  the  close  of  6.  un- 
lawfully, B.,  having  first  requested  A.  to  depart  (6),  may,  on  his 
refusal,  justify  laying  his  hand  on  A.  in  order  to  remove  him  (c). 
So  where  A.  seized  the  bridle  of  the  horse  on  which  B.  was  riding, 
it  was  held,  that  B.,  after  a  request  to  A.  to  desist,  was  justified  m 
striking  B.  with  his  riding-whip,  using  no  more  force  than  was 
necessary  to  obtain  his  release  (a).  It  must  be  observed,  that  B. 
ought  not  to  begin  with  striking,  or  offering  violence  to  A.  (e),  for 
the  law,  in  the  first  instance,  merely  allows  B.,  in  defence  of  his 
possession,  afler  a  request  to  A.  to  depart,  to  lay  his  hand  gently 
on  him.  Hence  a  charge  of  beating,  wounding,  and  knocking 
the  party  down,  is  not  answered  by  a  plea  of  moUiter  manus  impo- 
suit(f).  If  indeed  A.  should  forcibly  resist  the  endeavour  to  re- 
move him,  it  will  then  be  lawful  to  oppose  force  to  force,  and  any 

(o)  Coekcrqft  v.  Smith,  Salk.  642.  (x)  2  Roll.  Abr.  546,  (D.)  pi.  3 ;  Adm. 

(p)  See  the  form  15  &  16  Vict  c.  76,  per  cur,  in  Ld.  Raym.  62,  and  Salk.  407. 

schedule  (B.)i  form  45.  (y)  Barfoot  v.  Reynold;  Str.  953. 

{q)  1  Inst  282,  b,  283,  a ;  PI.  R.  Hil.  («)  Per  Lyndhurtt,  C.  B.,  Moriarty  v. 

Term,  1853,  R.  17.  Brookes,  6  C.  &  P.  685. 

(r)  2  Roll.  Ab.  546,  (D.)  pi.  18;  Bro.  (a)  2  Roll.  Abr.  548,  (G.)  pi.  2;  Al- 

Trespass,  PI.  128.  derson  v.  Wautell,  1  C.  &  K.  358. 

(«)  Clerk's  Assistant,  pp.  90,  91.  (&)  Green  v.  Goddard,  Salk.  641. 

(0  2  Roll.  Abr.  546,  (D.)  pi.  2\  s,v,  (e)  See  the  form,  2  Lutw.  1435. 

per  cur,  in  Leward  v.  Basely,  Salk.  407  ;  (d)  Howe  v.  Hawkins,  1  F.  &  F.  91. 

Ld.  Raym.  62;  Bull.  N.  P.  18;  because  (e)  2  Inst.  316. 

the  master  may  have  an  action  per  quod  (/)  Gregory  v.  Hilt,  8  T.  R.  299 ;  No- 

servitium  amisit.  den  v.  Johnson,  16  Q.  B.  218;  20  L.  J., 

(tt)  Leufard  v.  Basely,  Ld.  Raym.  62.  Q.  B.  95. 
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degree  of  violence  which  may  be  necessary  in  self-defence  will  be 
justifiable.  If  the  entry  of  the  close  be  forcible  (^),  as  by  breaking 
down  a  gate,  or  the  like,  a  previous  request  is  unnecessary  (A) ;  for 
acts  of  violence,  on  the  part  of  the  trespasser,  may  be  instantly  op- 
posed by  such  other  acts  of  violence  on  the  part  of  the  owner,  as 
may  be  necessary  for  the  immediate  defence  of  his  possession  (i). 
To  a  plea  of  justification  in  right  of  possession,  it  is  a  good  repli- 
cation, that  the  plaintiff  and  defendant  were  Jointly  possessed. 
Holmes  v.  Bagge,  1  E.  &  B.  782 ;  22  L.  J.,  Q.  B.  301. 

In  firaming  justifications  in  defence  of  possession,  it  is  not  neces*- 
Bary  for  the  defendant  to  set  forth  the  particulars  of  his  title ;  it  is  suf- 
ficient to  state  that  defendant  was  possessed,  &c.  Trespass  of  as* 
sault,  battery,  and  wounding.  Plea  to  the  assault  and  battery, 
that  the  defendant  was  possessed  of  a  house  for  years ;  that  the 
plaintiff  entered  his  house,  and  would  have  thrust  him  out  of  pos- 
session thereof,  whereupon  he  molliter  manus  imposuit,  to  put  nim 
out,  and  the  harm,  if  any  done,  was  in  defence  of  his  own  posses- 
sion. On  demurrer,  it  was  contended,  that  the  defendant  ought 
to  have  set  forth  particularly,  who  made  the  lease,  when  it  was 
maHe,  and  for  how  many  years ;  but  the  court  held  the  plea  good ; 
for  the  statement  of  the  possession  for  years  was  only  an  induce* 
ment  to  the  justification,  the  substance  of  which  was,  that  he 
offered  to  thrust  him  out  of  the  possession  of  his  house,  and  that, 
the  title  or  interest  not  coming  m  question,  it  was  not  necessary 
tliat  the  allegation  should  not  be  as  certain  as  where  a  claim  of 
title  was  made  by  the  defendant  (A). 

The  observations  which  have  been  made  in  respect  of  the  defence 
of  real  property,  apply  also  to  the  defence  of  personal  property,  for 
the  protection  of  which  the  law  will  not  permit  violence  to  be 
offered  in  the  first  instance ;  and  although  it  be  not  necessary  in 
this  case  to  request  the  person  who  has  taken  the  property  to  re- 
store it  (/),  yet,  unless  such  property  is  seized,  or  attempted  to  be 
seized,  forcibly  {g\  the  owner  cannot  justify  anything  more  than 
gently  laying  his  hands  on  the  trespasser  in  order  to  recover  it 

Justifications  by  Officers  executing  Process. — In  like  manner  a 
sheriff  s  officer  cannot  justify  any  act  more  than  laying  his  hand  on 
another  for  the  purpose  of  executing  legal  process,  unless  acts  of 
violence  become  necessary  by  a  resistance  on  the  part  of  the  person 
apprehended,  or  an  endeavour  to  rescue  himself  (m).  A  battery 
cannot  be  justified  by  showing  an  arrest  merely  (n),  because  an 
arrest  may  be  made  without  touching  the  person,  as  if  a  bailiff 
comes  into  a  room  where  the  defendant  is,  and,  having  locked  the 

{g)  Milner  ▼.  3PLean,  2  C.  &  P.  17.  (w)  Truscottv,  Carpenter,  Lord  Raym. 

(h)  Polkinkom  ▼.  Wright,  8  Q.  B.  197.  229;    mUiams  v.  Jones,  Sti.   1049;    Ca. 

(0  IFeavtr  v.  Bu$h,  8  T.  R.  78.  temp.  Hard.  298. 

(k)  Skevill  V.  Avery,  Cro.  Car.  188.  (n)  Williams  v.  Jongs,  supra. 
(0  s. 9.  Gaylard  ?.  MorrU,  3  Exch.  695. 
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door,  tells  him  that  he  is  arrested,  that  is  an  arrest ;  for  the  defend- 
ant is  in  the  custody  of  the  officer.  In  consequence  of  this  deci- 
sion it  was  doubted,  whether  a  defendant  could  justify  a  battery  by 
stating  that  he  gently  laid  his  hands  on  the  plaintiff;  but  this  mode 
of  pleading  was  adjudged  to  be  good,  in  Tftky  v.  Fozall,  Willes, 
688.  And  in  Tottage  v.  Petty,  Ca.  Temp.  Hardw.  368,  and  MS., 
where  to  trespass  for  assault  and  battery,  the  defendant  as  to  the 
assault  and  battery  pleaded,  that  the  plaintiff  entered  his  house 
without  his  leave,  and  there  disturbed  him ;  whereupon  the  defend- 
ant requested  the  plaintiff  to  quit  his  house,  and  because  the 
plaintiff  would  not,  the  defendant  gently  laid  his  hands  on  the 
plaintiff  to  thrust  him  out ;  on  demurrer,  the  case  of  Williams  v, 
Jones  was  cited  as  an  authority  to  show  that  this  plea  was  bad;  but 
Lord  Sardidche,  C.  J.,  said,  ''  It  was  not  determined  by  us  in 
Williams  v.  Jones,  that  a  battery  could  not  be  justified  by  a  molUter 
fnanus  imposuit,  but  that  it  could  not  be  justified  by  merely  showing 
an  an'est."  The  court  were  clearly  of  opinion  that  the  plea  was 
good,  and  gave  judgment  for  the  defendant.  '^  An  officer  cannot 
justify  more  than  the  assault,  by  virtue  of  the  arrest,  without 
showing  that  the  plaintiff  resisted  or  endeavoured  to  rescue  him- 
self, unless  it  be  oy  way  of  molliter  manus  imposuit,  and  in  that 
manner  he  may  justify  the  beating  wthout  showing  any  resistance  or 
attempt  to  rescue,"  Bull.  N.  P.  19,  cites  Titleyy.  FoxalL  In  this 
case,  however,  as  well  as  in  the  case  of  a  plea  of  resistance,  or  an 
attempt  to  rescue,  it  is  competent  to  the  plaintiff  to  reply  an  un- 
justifiable or  subsequent  battery,  as  suggested  by  Kingsmil,  J.,  in 
a  case  in  28  Hen.  VII.  "  Que  puis  eel  matter  de  ces  mains 
le  defendant  batit  le  plaintiff.'*  See  Durnford*s  note,  Willes's 
Reports,  p.  17,  n.  (b),  and  see  an  excellent  note  on  tliis  subject, 
Green  v.  Jones,  1  Saund.  299,  6th  edit.  1824.  Regularly,  when 
the  defendant  justifies  under  a  writ,  warrant,  precept,  or  any  other 
authority,  he  must  set  it  forth  in  his  plea  ( p). 

Other  Justifications, — The  law  looks  with  an  indulgent  eye  on 
such  acts  of  discipline  as  are  necessary  for  the  preservation  of  social 
order.  Hence  a  master  may  moderately  correct  his  sei^vant,  a 
parent  his  child  ( q),  and  a  schoolmaster  his  scholar  (r).  In  like 
manner  an  officer  may  justify  the  reasonable  correction  of  those 
who  are  placed  under  his  command,  if  they  disobey  his  orders ; 
and  under  particular  circumstances  a  person  may  lay  hands  on 
another,  in  order  to  serve  him  with  processes).  The  defendant 
may  justify  even  a  maihem  (0,  if  done  by  him  as  an  officer  in  the 
army  for  disobeying  orders;    and  he  may  give  in  evidence  the 

(p)  1  Inst.  288  a ;  Mathews  v.  Cory,  S  445. 

Mod.  137,  138;  Carth.  73,  S.  C.  (0  Lane  and  Degherg,  H.  11  Will.III., 

(9)  Winterbourn  v.  Brooks,  2  C.  &  K.  per  Treby,  C.  J.,  London  Sittings,  Salk. 

16.  MS. ;  Gilb.  Ev.  37,  ed.  1761 5  BulL  N.P. 

(r)  Rast.  Entr.  613,  pi.  18,  2nd  ed.  C.  19,  &  C. 

(«)  Harrison  ▼.  Hoeison,  10  B.  &    C. 
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gentence  of  the  council  of  war  upon  a  petition  against  him  by  the 

Elaintiff;  and  if  by  the  sentence  the  petition  is  dismissed,  it  will 
e  conclusive  evidence  in  favour  of  the  defendant. 

The  several  preceding  instances  of  justifications  must  be  pleaded 
specially  (tt).  In  framing  these  pleas  the  battery  should  be  ad- 
mitted (x). 

Local  and  transitory  Justifications. — If  the  cause  of  the  jus- 
tiiication  be  local  {y),  as  if  a  constable  of  a  town  in  another  county 
arrests  a  man  that  breaks  the  peace,  the  constable  should  justify 
the  assault,  &c.  in  the  place  where  it  really  happened,  showing 
his  jurisdiction  therein  (z)y  and  conclude  with  averment  qu<B  est 
eadem  trangressioy  &c.  (a).  If  the  matter  of  the  justification  be 
transitoiy,  it  ought  to  follow  the  place  laid  in  the  declaration  (b). 
Action  for  a  battery  at  D. ;  the  defendant  justified  under  the 
command  of  certain  bailiffs  executing  legal  process  at  S.  in  the 
same  county.  The  plea  was  held  on  general  demurrer  to  be  bad ; 
for  as  the  bailiffs  have  authority  throughout  the  whole  county,  the 
cause  of  justification  was  not  local,  so  that  the  defendant  ought  to 
have  iustified  in  the  same  place  in  which  the  plaintiff  had  de- 
clarea  (c).  A  battery  in  a  man's  own  defence  is  not  local  {d ),  but 
may  be  justified  in  every  place ;  consequently,  such  a  justification 
must  follow  the  place  laid  in  the  declaration.  If  a  justification  be 
at  the  same  time  and  place,  it  is  needless  to  aver,  that  it  is  the 
same  trespass  ( e).  Where  the  defendant  pleads  a  local  justification, 
the  plaintiff  may  vary  in  his  replication,  either  in  time  or  place, 
from  the  time  or  place  laid  in  tne  declaration,  and  it  will  not  be  a 
departure  (/).  The  defendant  may  plead  not  guilty  within  four 
years  next  after  the  cause  of  action  {g). 

Replication. — The  usual  replication  to  the  preceding  justifica- 
tions, where  they  consist  merely  of  matter  of  fact,  is,  that  the  de- 
fendant committed  the  trespass  of  his  own  wrong,  and  without  the 
cause  alleged  by  him  in  his  plea.  This  is  termed  a  replication  de 
injuria y  and  has  the  advantage  of  putting  in  issue  every  material 
allegation,  no  matter  how  many,  contained  in  the  plea.  In  most 
cases,  however,  since  the  Common  Law  Procedure  Act,  1862,  a 
mere  joinder  of  issue  will  be  sufficient.  See  Dean  v.  Taylor^ 
Glover  v.  Dixon,  post  If  the  defendant  pleads  son  assauU  de- 
mesne, and  the  plaintiff  can  justify  it,  such  justification  ought  to  be 
replied  specially;  for  it  cannot  be  given  in  evidence  under  the 

(m)  1  Inst  282  b.  Bridgwater  v.  Bythway,  8  Lev.  US. 

(jt)  Gibbons  V.  Pepper,  Salk.  637,  and  (b)  1  Inst.  282  a,  b. 

Lord  Rayin.  38.     Per  Lord  Denman,  C.  J.,  (c)  Bridgwater  v.  Bythway,  8  Lev.  113. 

in  Hall  v.  FeamUy,  3  Q.  B.  921.  (d)  Purset  v.  Hutckings,  Cro.  Eliz.  842. 

(y)  1  Inst.  282  a,  b.  (e)  King  v.  Phippard,  Cartb.  281. 

(z)  Jones  V.  Chapman,  14  M.&W.  124;  (/)  SerU  v.  Darford,  Lord  Raym.  120, 

14  L.  J.,  Ezcb.  313.  and  Lutw.  1435. 

(a)  Peacock  v.  Peacock,  Cro.  Eliz.  705  ;  (g)  21  Jae.  I.  c.  16,  s.  8. 
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general  replication  of  de  injurid  (A).  On  the  general  replication  of 
de  injurid  to  son  assault  demesne  (i),  the  plaintiff  cannot  give  in 
evidence  a  battery  at  a  day  and  place  different  from  that  laid  in 
the  declaration.  Hence  if  there  are  two  assaults,  one  of  which  the 
defendant  can  justify  and  the  other  not  (A),  the  plaintiff  must  new 
assign  the  assault  for  which  he  brings  his  action,  otherwise  the 
defendant  will  be  entitled  to  a  verdict  on  his  justification.  So  "  if 
there  were  two  batteries  on  one  day,  and  the  one  were  on  the 
plaintifTs  own  assault  and  the  other  not,  if  the  defendant  will  jus- 
tify one  de  son  assault  demesne,  the  plaintiff  may  make  a  new 
assignment  of  the  other  battery."  Per  cur.  in  Eluns  v.  Lombe,  6 
Mod.  120.  A  new  assignment,  however,  in  these  cases,  is  ovly 
necessary  where  there  is  but  one  count  in  the  declaration ;  for  if 
the  declaration  contain  as  many  counts  as  there  were  assaults,  &c., 
and  some  of  them  cannot  be  justified,  the  plaintiff  may  prove  those 
without  a  new  assignment.  Bull.  N.  P.  17.  Where  the  plaintiff 
declares  on  a  single  act  of  assault  and  battery,  to  which  the  de- 
fendant pleads  son  assault  demesne,  the  plaintiff  may  now,  it  would 
seem(Z),  by  leave  of  a  judge,  reply  de  injuria,  and  also  new  as- 
sign (m)  that  the  defendant  used  more  violence  than  necessary  for 
the  defence  of  himself ;  16  &  16  Vict.  c.  76,  s.  81 :  but  if  he  "joins 
issue"  on  the  defendant's  plea  under  the  provisions  of  the  Common 
Law  Procedure  Act,  1852,  this  is  not  necessary,  as  under  that  form 
of  issue  he  may  show  that,  although  he  struck  the  first  blow,  the 
defendant  was  guilty  of  excess;  Dean  v.  Taylor,  11  Exch.  68; 
although  this  is  otherwise  with  regard  to  a  trespass  extra  viam. 
Glover  v.  Dixon,  9  Exch.  168. 

Where  the  defendant  pleaded  that  the  plaintiff  was  defendant's 
apprentice,  and  conducted  himself  improperly,  wherefore  defendant 
moderately  chastised  him,  the  replication  de  injurid  was  held  to 
put  in  issue  only  the  cause  alleged  in  the  plea  (that  is,  whether  the 
plaintiff  misconducted  himself  as  an  apprentice),  and  not  the  mo- 
deration of  the  punishment  (n). 


IV.   Verdict  and  Judgment, 

Damages  may  be  given  in  this  action  not  merely  for  the  corporal 
injury,  which  in  many  cases  may  be  very  small,  but  also  for  the 
degrading  insult  with  which  it  is  accompanied.  In  Brown  v.  Allen, 
4  Esp.  168,  a  case  of  joint  trespass,  in  which  it  was  proved  that  one 
defendant  had  acted  more  violently  than  the  other.  Lord  EUen- 

{h)  Kingv,Phippard,C2Xt\i.2%\\  Web-  (I)  Franks  v.  Morris,  10  East,  81,  n.; 

ber  ▼.  Liversueh,  1  Peake's  Add.  C.  51.  and  see  Worth  v.  Terrington,  IS  M.  &  W. 

(0  Doums  V.  Skrymsher,  1  Brownl.  R.  781 ;  14  L.  J.,  Exch.  7. 

.233.  (m)  See  15  &  16  Vict.  c.  76,  s.  87,  and 

(*)  2  Roll.  Abr.  680  (C.),pl.  8 ;   Wdlshy  Sched.  f  B.),  Forma  65,  M,  57  ;    Glwer  ▼. 

V.  Oakley,  London  Sittings  after  M.  T.  Dixon,  9  Exch.  158. 

^  Geo.  I II.  MS.  S,  P.  per  Kenyon,  C.  J.  (n)  Penn  y.  Ward,  2  Cr.,  M.  &  R.  838. 
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borough  told  the  jury  that  the  true  criterion  of  damage  was  the 
amount  which  the  most  culpable  ought  to  pay.  Lowfield  v.  Ban- 
croft, Str.  910,  and  Bull.  N.  P.  15,  is  to  the  same  effect.  In  Clark 
V.  Newsam,  1  Exch.  131,  however,  it  was  laid  down  that  the  true 
criterion  of  damage  is  the  aggregate  of  the  injury  received  from 
both,  without  regard  to  the  motives  of  either  defendants ;  and  this 
would  seem  to  be  the  better  test. 

A  libel  written  by  the  plaintiff  against  the  defendant  may  be 
given  in  evidence  by  the  aefendant  in  mitigation  of  damages,  al- 
though a  cross  action  be  pending  for  the  Ubel  (o).  Against  joint 
trespassers  there  can  be  but  one  satisfaction,  and,  therefore,  if  they 
are  sued  in  one  action,  although  they  sever  in  pleas  and  issues,  yet 
one  jury  shaU  assess  damages  against  all ;  and  if  all  the  issues  are 
found  for  the  plaintiff,  the  jurors  ought  not  to  sever  the  damages ; 
for,  if  they  do,  the  verdict  will  be  vicious  (p).  And  if  in  such  case 
judgment  be  entered  for  the  separate  damages,  such  judgment  will 
be  erroneous  (y).  But,  before  judgment,  the  defect  of  the  verdict 
may  be  cured,  by  the  entry  of  a  nolle  prosequi  against  all  the  de- 
fendants except  one,  and  taking  judgment  against  that  one  only  (r). 
So  if  joint  defendants  suffer  judgment  by  default,  and  the  plaintiff 
execute  separate  writs  of  inquiry  against  them,  whereupon  several 
damages  are  given,  it  is  irregular;  and  if  final  judgment  be  entered 
for  those  damages,  such  judgment  will  be  erroneous  (s).  But, 
before  final  judgment,  the  court  will  permit  the  plaintiff,  in  order 
to  cure  the  error,  to  set  aside  his  own  proceedings  upon  payment 
of  costs,  and  to  issue  a  new  writ  of  inquiry. 


V.  Of  the  Costs— Certificate  under  3^4  Vkt.  c.  24. 

By  3  &  4  Vict.  c.  24,  s.  2,—"  If  the  plaintiff  in  any  action  of 
trespass,  or  of  trespass  on  the  case,  brought  or  to  be  brought  in 
any  of  her  Majesty's  courts  at  Westminster,  or  in  the  Court  of 
Common  Pleas  at  Lancaster  or  Durham,  shall  recover  by  verdict  (t) 
less  damages  than  forty  shillings,  such  plaintiff  shall  not  be  entitled 
to  recover  in  respect  of  such  verdict  any  costs,  whether  it  shall  be 

fiven  upon  any  issue  or  issues  tried,  or  judgment  shall  have  passed 
y  default,  unless  the  judge  or  presiding  officer  before  whom  such 
verdict  shall  be  obtained  shall  immediately  afterwards  certify  on 
the  back  of  the  record,  or  on  the  writ  of  trial  or  writ  of  inquiry" 
(i.  e.  afler  judgment  by  default,  and  not  after  judgment  on  demurrer, 
Taylor  v.  Bolf  5  Q.  B.  337  ;  13  L.  J.,  Q.  B.  39),  "that  the  action 
was  really  brought  to  try  a  right  besides  the  mere  right  to  recover 

(o)  Fraser  v.  Berkeley,  7  C.  &  P.  621.  (r)  Rodney  v.  Strode,  Carth.  19. 

ip)  Hob.  66  i  Elliott  V.  Allen,  1  C.  B.  («)  Mitchell  v.  MUbank,  6  T.  R.  199. 

18.  (t)  This  includes  a  verdict  subject  to 

{g)  Crane  ▼.  Hummerstonet  Cro.  Jac.  118;  a  reference.    Reed  v.  Jthby,  13  C.  B.  897  ; 

mu  V.  GoodchUd,  5  Burr.  2791.  Cooper  v.  Pegg,  24  L.  J.,  C.  P.  167. 
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damages  for  the  trespass  or  grievance  for  which  the  action  shall 
have  heen  brought,  or  that  the  trespass  or  grievance  in  respect  of 
which  the  action  was  brought  was  wilful  and  malicious"  («).  By 
sect.  3  it  is  provided,  **  That  nothing  herein  contained  shall  extend 
to  deprive  any  plaintiffs  of  costs  in  any  action  brought  for  a  tres- 
pass over  any  lands,  commons,  wastes,  closes,  woods,  plantations 
or  inclosures,  or  for  entering  into  any  dwellings,  outbuildings  or 
premises  in  respect  of  which  any  notice  not  to  trespass  thereon  or 
therein  shall  have  been  previously  served,  by  or  on  behalf  of  the 
owner  or  occupier  of  the  land  trespassed  over,  upon  or  left  at  the 
last  reputed  or  Known  place  of  abode  of,  the  defendant  or  defendants 
in  sucn  action  or  actions."  It  is  not  necessary,  under  the  3rd  sec- 
tion, that  the  notice  should  be  proved  at  the  trial ;  it  is  sufficient  if 
it  was  in  fact  given,  and  this  may  be  suggested  on  the  record. 
Bowyer  v.  Cooh^  4  C  B.  236  ;  and  see  Bourne  v.  Alcoch,  4  Q.  B. 
621. 

Unless  it  appear  from  the  declaration  that  the  action  could  not 
really  have  been  brought  to  try  a  right  beyond  the  mere  question 
of  damages,  the  case  is  within  the  act,  and  the  judge  has  the  power 
of  certifying ;  and  the  granting  the  certificate  is  entirely  a  matter 
for  the  discretion  of  the  judge  presiding  at  the  trial  (or).  "  What 
the  iudge  is  called  upon  to  do  is  to  consider  the  object  and  design 
of  the  plaintiff  in  instituting  the  action,  and  if  he  is  satisfied  that 
the  plaintiff  conceived  he  had  a  right  which  might  come  in  issue, 
the  judge  has  a  discretion  vested  in  him  to  grant  a  certificate"  (y). 
The  certificate  ought  to  be  the  simple  result  of  the  impression  of 
the  presiding  judge  upon  the  facts  proved,  uninfluenced  by  any 
extraneous  matter,  e.  g,  any  expression  of  understanding  on  the 
part  of  the  jury  that  the  verdict  would  carry  costs.  Pry  me  v. 
BrowUf  4  M.  &  G.  247.  It  is  necessary  though  the  plaintiff  sue 
in  Jbrmd  pauperis.  Chinn  v.  Bulten,  7  D.  kh.  297.  The  discre- 
tion exercised  by  the  judge  at  Nisi  Prius  cannot  be  reviewed  by 
the  court  above  (z). 

In  an  action  for  libel,  the  judge  may  certify  under  this  act  that 
the  grievance  for  which  the  action  was  brought  was  wilful  and 
malicious  (a).  An  action  on  the  case  for  the  infringement  of  a 
patent  is  within  the  operation  of  this  act;  and,  notwithstanding 
the  provisions  of  the  6  &  6  Will.  IV.  c.  83,  s.  3,  the  plaintiff,  re- 
covering only  nominal  damages,  cannot  have  his  full  costs  without 
a  certificate  (b).    The  operation  of  the  statute  is  not  limited  to 

(tt)  That  is  a  malicious  trespaas  which  a  certificate  wai  granted  in  an  action  for 
is  committed  without  authority  and  after  imitating  the  wrappers  of  a  medicine  in- 
previous  notice.     Sherwin  v,  Swindall,  12  vented  by  the  plaintiff. 
M.  &  W.  788.  («)  Bury  v.  Dunn,  1  D.  &  L.  141. 

(*)  ShuitUtPvrth  ▼.  Cocker,  9Dowl.  76;  (a)  Potter  v.  Pwiter^  8  M.  &  W.  895; 

1  M.  &  G.  829 ;  Barker  v.  HolUer,  8  M.  ft  and  see  Sewion  ▼.  Awe,  1  C.  B.  187. 

W.  518.  (b)  GilUtt  v.  Green,  7  M.  &  W.  847j 

(y)  Per   THndeU,  C.  J.,   in  Morieon  v.  and  tee  15  &  16  Vict  c  88,  i.  48. 
Sabnon,  2  M.  ft  G.  892.    In  this  case 
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caseB  in  which  the  judge  has  power  to  certify.  Heace  in  an  action 
on  the  case  for  negligently  exposing  ploughshares  on  a  highway, 
whereby  the  plaintiff  received  severe  injury,  the  jury  having  given 
a  verdict  for  1«.  damages,  and  the  judge  having  refused  to  certify, 
on  the  ground  that  it  was  not  a  case  in  which  he  had  power  to  do 
so  under  the  statute,  it  was  held  that,  although  the  action  was  not 
one  in  which  the  judge  could  grant  a  certificate,  it  was  still  within 
the  statute,  and  the  plaintiff  was  not  entitled  to  his  costs  (c). 

Where  no  application  had  been  made  in  court  for  a  certificate, 
but  within  a  quarter  of  an  hour  after  the  delivery  of  the  verdict 
such  certificate  was  obtained  from  the  judge,  it  was  held  to  be  well 
given.  Thojnpson  v.  Gibson^  8  M.  &  W.  281,  recomized  in  Page 
V.  Pearcey  ibid.  677,  in  which  case  Lord  Abinger,  C.  B.,  seems  to 
have  been  of  opinion,  that  the  certificate  need  not  necessarily  be 
given  on  the  same  day  as  the  trial,  but  that  the  object  of  the  legis- 
kture  was  merely  that  the  certificate  should  be  the  result  of  the 
judge's  impression  at  the  time.  So  where  the  certificate  was  given 
on  the  following  morning.  Holmes  v.  Hedges,  12  L.  J.,  Q.  B.  100 ; 
2  Dowl.  N.  S.  350;  nom.  Nelmes  v.  Hedges.  Where  the  defendant 
obtained  a  verdict  upon  a  plea  which  was  subsequently  held  ill, 
and  the  judge  had  at  the  trial  endorsed  a  memorandum  on  the 
record  as  foUows,  "  I  certify,  if  necessary ,  that  the  right  came  in 

auestion,"  and  had,  subsequently  to  the  decision  of  the  court  upon 
le  plea,  given  a  pioper  certificate  after  hearing  the  parties  on 
summons,  it  was  held  sufficient.  Jojies  v.  Williams j  13  M.  &  W. 
620;  14  L.  J.,  Exch.  76.  If  the  certificate  is  informally  drawn 
up  at  the  trial  it  may  be  amended  afterwards,  and  even  after  a 
rule  nisi  has  been  granted  for  setting  it  aside  (d). 

By  8  &  9  Will.  III.  c.  11,  s.  1,  "Where  several  persona  are 
made  defendants  to  any  suction  or  plaint  of  trespass,  assault  or  false 
imprisonment,  &c.,  and  any  one  or  more  of  them  («)  shall  be  upon 
the  trial  thereof  acquitted  by  verdict,  every  person  so  acquitted 
shall  have  his  costs  in  like  manner  as  if  a  verdict  had  been  given 
against  the  plaintiff  and  acquitted  all  the  defendants,  unless  the 
judge  before  whom  such  cause  shall  be  tried  shall,  immediately 
after  the  trial  thereof  in  open  court  (/),  certify  upon  the  record, 
under  his  hand,  that  there  was  a  reasonable  cause  {g)  for  making 
such  person  a  defendant  to  such  action." 

In  assault  and  battery  against  several  defendants,  one  let  judg- 
ment go  by  default,  and  me  others  pleaded  not  guilty.  On  the 
trial  the  jury  gave  damages  against  him  who  had  suffered  judgment 
by  defeult,  and  found  the  other  defendants  not  guilty.    Wibnot,  J., 

(c)  Marriott  ▼.  Stanley,  1  M.  &G.S5S.  (/)  See  per  Bayley,  J.,  in  WwUey  v. 

{d)  Shaitkworth  y.  Cocker,  1  M.  &  G.  Whithy,  2  B.  &  C.  581. 

820.  {g)  See  Fumemux  v.  Fotkerhy,  4  Campb. 

(t)  See  Haghet  ▼.  CMtty,  2  M.  fr  Sel.  187. 
182 ;  Jldtrton  t.  frai$t$ll,  2  D.  &  L.  127. 
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being  asked  to  certify  that  there  was  a  reasonable  cause  to  make 
the  others  defendants,  said,  he  thought  the  8  &  9  Will.  III.  c.  11, 
8.  1,  did  not  extend  to  this  case,  but  only  to  cases  where  some  of 
the  defendants  are  convicted  by  verdict  and  others  acquitted.  In 
this  case  it  is  as  if  they  had  severed  in  pleading,  and  as  if  the 
action  was  against  the  others  only  (A),  and  on  these  grounds  he 
refused  to  certify  (i). 

By  3  &  4  Will.  IV.  c.  42,  s.  32,  "  Where  several  persons  shall 
be  made  defendants  in  any  personal  action,  and  any  one  or  more  of 
them  shall  have  a  nolle  prosequi  entered  as  to  him  or  them,  or  upon 
the  trial  shall  have  a  verdict  pass  for  him  or  them,  every  such 
person  shall  have  judgment  for  and  recover  his  reasonable  costs, 
unless,  in  the  case  of  a  trial,  the  judge  before  whom  the  cause  shall 
be  tried  shall  certify  upon  the  record  under  his  hand,  that  there 
was  a  reasonable  cause  for  making  such  person  a  defendant  in  such 
action." — This  section  being  merely  intended  to  remedy  the  defects 
in  8  &  9  Will.  III.  c.  11,  s.  1,  does  not  operate  as  a  repeal  of  acts 
which  give  to  a  particular  class  of  persons,  when  defendants,  an 
absolute  and  unqualified  right  to  costs  in  the  event  of  a  verdict  in 
their  favour,  as  m  the  case  of  policemen  under  10  Geo.  IV.  c.  44, 
8.  41,  and  therefore  a  judge  has  no  power  to  certify  under  the 
above  section  to  deprive  them  of  their  costs  (A). 

By  the  129th  section  of  the  County  Courts  Act,  9  &  10  Vict 
c.  95,  it  is  enacted,  that  if  any  action  shall  be  commenced  in  a 
superior  court,  for  a  cause  of  action  for  which  a  plaint  might  have 
been  entered  in  a  county  court  *  *  *(Z);ifa  verdict  shall 
not  be  found  for  the  plaintiff,  the  defendant  shall  be  entitled  to  his 
costs  "  as  between  attorney  and  client,"  unless  the  judge  who  shall 
try  the  cause  shall  certify  on  the  back  of  the  record  that  the  action 
was  fit  to  be  brought  in  the  superior  court. 

By  the  11th  and  12th  sections  of  the  County  Courts  Exten- 
sion Act,  13  &  14  Vict.  c.  61,  plaintiffs  in  actions  oi  {inter  alia) 
trespass  recovering  (m)  less  than  (or  not  more  than  (n) )  6/.,  are 
disentitled  to  costs,  (even  of  an  issue  in  law  decided  previously 
in  their  favour  (o),)  except  in  case  of  a  judgment  by  default  (j>), 
or  in  case  the  judge  or  other  presiding  officer  shall  certify  on  the 
back  of  the  record  that  the  cause  of  action  was  one  which  could 


(A)  In  which  case  they  are  entitled  to  L.  J.,  C.  P.  175. 

costs.     Griffiths  v.  Jones,  2  C,  M.  &  R.  (n)  Garland  v.  Harris,  7  Exch.  591 ;  21 

333.  L.  J.,  Exch.  160. 

(i)  Collins  V.  Harrison^  Worcester  Lent  (o)  Abley  v.  Dale,  11  C.  B.  889  ;  21  L. 

Assizes,  1757,  MS.  J.,  C.  P.  104,  but  see  15  &  16  Vict.  c.  76, 

(At)  Humphrey  v.  Wodehouse,  1  B.  N.  C.  s.  81. 

506.  {p)  Glynne  v.  Roberts,  9  Exch.  253 ; 

(/)  The  words  here  omitted  are  sub-  Reed  v.  Shrubsole,  7  C.  B.  630.    This  is 

Btantia]]y  repealed  by  the  13  &  14  Vict  altered  as  to  actions  on  contracts  by  19  & 

c.  61,  ss.  11  and  12.  20  Vict  c.  108,  s.  30. 

(to)  Prew  V.  Squire,  10  C.  B.  912 ;  20 
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not  have  been  brought  in  a  county  court,  or  that  there  was  a 
sufficient  reason  for  bringing  it  in  the  Superior  court,  or,  by 
the  16  &  16  Vict.  c.  64,  s.  4,  the  plaintiff  make  it  appear,  to 
the  satisfieurtion  of  the  court  or  a  judge  ((^),  that  the  Superior 
courts  had  concurrent  jurisdiction  under  9  &  10  Vict.  c.  95, 
s.  128,  or  that  the  action  had  been  removed  from  a  county 
court  by  certiorari.  These  provisions  do  not  dispense  with  the 
necessity  of  a  certificate  under  3  &  4  Vict.  c.  24,  ante,  if  the 
damages  recovered  be  less  than  forty  shillings,  as  the  above  acts 
only  entitle  a  plaintiff,  in  case  the  iudge  certifies  imder  them,  to 
"  the  same  judgment  to  recover  his  costs,  as  he  would  have  had 
if  the  13  &  14  Vict.  c.  61,  had  not  been  passed," — see  Gray  on 
Costs,  163.  The  latter  certificate,  however,  may  be  obtained  on 
application  to  the  judge  who  tried  the  cause  under  sect.  12  of 
the  13  &  14  Vict.  c.  61 ;  Bennett  v.  Thompson,  25  L.  J.,  Q.  B.  378 ; 
6  E.  &  B.  683;  or  to  the  court  or  a  judge  upon  summons  under 
sect.  4  of  the  15  &  16  Vict.  c.  54;  Beed  v.  Gordon,  22  L.  J., 
Exch.  253 ;  Power  v.  Jones,  6  Exch.  121 ;  Morris  v.  Bosworth, 
2  E.  &  B.  213,  subsequently  to  the  trial,  which  the  former  cannot; 
ante,  p.  39. 

By  the  1st  and  2nd  Pleading  Rules  of  Hilary  Term,  1853,  it  is 
provided,  that  such  several  counts  "  on  the  same  cause  of  action," 
and  such  several  pleas,  &c.  ^'  on  the  same  ground  of  answer  or  de- 
fence," as  appear  to  the  court  or  a  judge  proper  for  determining 
the  real  question  in  controversy  between  the  parties,  may  be  al- 
lowed, subject  to  such  terms  as  to  costs  as  the  court  or  judge  may 
think  fit ;  and  by  rule  3, — "  When  no  such  rule  or  order  has  been 
made  as  to  costs  by  the  court  or  a  judge,  and  on  the  trial  there  is 
more  than  one  count,  plea,  replication  or  subsequent  pleading,  &c. 
founded  on  the  same  cause  of  action  or  ground  of  answer  or  de- 
fence, and  the  iudge  or  presiding  officer  shall  at  the  trial  certify  to 
that  effect  on  the  record,  the  party  so  pleading  shall  be  liable  to 
the  opposite  party  for  all  costs  occasioned  by  such  count,  plea,  or 
other  pleading,  &c.,  including  those  of  the  evidence  as  well  as 
those  of  the  pleading." 

(q)  Sharp  v.  Eveleigh,  20  L.  J.,  Exch.  282. 
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♦     ■ 
I.  Of  the  Action  of  Assumpsit,  and  of  the  Agreement  for  the  Non- 
performance of  which  this  Action  may  be  maintained. 

The  action  of  assumpsit  is  an  action  of  trespass  on  the  case, 
whereby  a  compensation,  in  damages,  may  be  recovered  for  an 
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injury  smstained  by  the  non-performance  of  a  parol  agreement. 
Agreements  are  distinguished  into  agreements  by  specialty,  i.  e. 
by  deed  under  seal,  and  agreements  by  parol.  The  law  of  Eng- 
land does  not  recognize  any  other  distinction.  If  agreements  are 
merely  written,  and  not  specialties,  they  are  parol  agreements  (a). 
The  action  of  assumpsit  is  confined  to  agreements  by  parol,  the 
action  of  covenant  or  debt  being  the  proper  remedy  for  the  non- 
performance of  a^eements  by  specialty  (o),  for  it  is  a  general  rule 
that  assumpsit  will  not  lie  where  there  is  a  remedy  of  a  higher 
nature  (c).  The  essential  parts  of  every  parol  agreement  are,  the 
promise  or  undertaking  or  one  party,  and  the  consideration  on 
which  such  promise  or  undertaking  is  founded,  proceeding  from 
the  other  party.  Sometimes  the  promise  is  expressed  by  the  party ; 
sometimes  it  is  raised  by  implication  of  law.  In  the  former  case  it 
is  termed  an  express,  in  the  latter  an  implied,  promise.  In  parol 
agreements  the  law  will  not  imply  a  consideration  (except  in  the 
case  of  bills  of  exchange  and  promissory  notes>  which  depend  upon 
the  law  merchant) ;  consequently,  in  actions  of  assumpsit,  a  con- 
sideration must  be  stated  and  proved. 

Of  the  Consideration. — Every  promise,  for  the  non-performance 
of  which  an  action  of  assumpsit  may  be  maintained,  must  be 
founded  on  a  sufficient  consideration  (ef),  and  no  action  will  lie 
for  a  mere  nonfeasance,  unless  the  promise  is  founded  on  a  con- 
sideraticm  («).  This  consideration  is  either  of  benefit  to  the  de- 
fendant (/)  or  of  benefit  to  a  stranger  (^),  or  of  damage,  or  of 
loss  {h)  sustained  by  the  plaintiiF,  at  the  request  of  the  defend- 
ant ;  and  herein  the  law  of  England  adopts  and  recognizes  the 
rule  of  the  civil  law,  ex  nudo  pacta  non  oritur  actio  (i).  Any 
act  of  the  plaintiff,  from  which  the  defendant  derives  (or  expects 
to  derive,  Maigh  v.  Brooks^  10  A.  &  E.  309)  a  benefit  or  ad- 
vantage, or  any  labour,  detriment  (A)  or  inconvenience  sustained 
by  the  plaintin,  however  small  (/)  the  benefit  or  inconvenience 
may  be,  is  a  sufficient  consideration,  if  such  act  is  performed, 
or  such  inconvenience  suffered  by  the  plaintiff,  at  tne  request 
or  with  the  consent  (m),  either  express  or  implied,  of  the  de- 
fendant.    The  giving  up  to  the  defendant  a  void  guarantee  for  in- 

(a)  AoM  T.  Hughet,  7  T.  R.  861,  n.  Ouy,  4  East,   194.     See  Bakkhridge    ▼. 

(6)  BewnMi  t.  QuyldUy,  Cro.  Jac.  606,  Firmtton$,  8  A.  &  £.  743. 

(e)  BuUirode  v.  Gilhum,  2  Str.  1027 ;  (t)  17  Edw.  IV.  4  b. :  Plowd.  805,  a, 

SchUnekgr  y.  Moxsy^  8  B.  &  C.  789 ;  Baber  808,  b  ;   and  see  per  Campbell,  C.  J.,  in 

▼.  HarrU,  9  A.  &  £.  682.  Gerhard  ▼.  Batee,  2  E.  &  B.  487. 

(d)  1  Roll  Abr.  9,  line  41 :  Doct  and  (A)  mUiamson  v.    Clemitite,   1  Taunt 

Stud.  Dial.  2,  cb.  24.  528. 

(«)  EUee  T.  Oatward,  5  T.  R.  148.  (0  Sturlyn  v.  Albany,  Cro.  Eliz.  67  ; 

(/)  Per  BulUr,i,,\XiNerots.  Wallace,  March  ▼.  Culpepper,  Cro.  Car.  70.     See 

8  T.  R.  24 ;  and  Cooke  v.  OxUy^  8  T.  R.  Bailey  v.  Crqft,  4  Taunt  611,  poet,  p.  46 ; 

658.  Jonee  ▼.  Waite,  6  B.  N.  C.  841. 

ig)   Per   Oawdy  and   Fenner,    Js.,   in  (m)  Stokee  ▼.  Lewie,  1  T.  R.  21  ;  Child 

QreenUrfy.  Barker,  Cro.  Eliz.  194.  v.  MorUy,  8  T.  R.  610. 

(k)  Per  BiUenbaraagh,  C.  J.,  in  Bunn  v. 
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stance,  and  even  the  paper  on  which  it  is  written;  Haigh  v. 
Brooks  (2) ;  and  so  if  A.  places  a  sum  of  money  in  the  hands  of  B. 
for  the  purpose  of  handing  it  over  to  C. ;  Trheatley  v.  Low,  Cro. 
Jac.  667;  Shilliber  v.  Olynn^  2  M.  &  W.  143;  or  investing  it  se- 
curely ;  Whitehead  v.  Greetham^  2  Bing.  464 ;  this  is  sufficient  to 
raise  an  assumpsit  by  B.  It  is,  however,  clearly  established,  that 
the  consideration  must  be  of  some  value,  in  contemplation  of  law  (m) ; 
for  where  A.  in  consideration  that  B.  would  make  an  estate  at  will 
to  him,  as  his  coimsel  should  advise,  promised,  &c.,  it  was  held  a 
void  promise,  for  want  of  a  sufficient  consideration,  because  B. 
mi^ht  immediately  determine  his  will  (n).  So  where  the  testator 
had  committed  to  the  care  of  the  defendant  his  children,  and  the 
disposition  of  his  goods,  during  their  minority,  for  their  education, 
ana  thereupon  the  defendant  promised  the  testator  to  procure  the 
assurance  of  certain  lands  to  one  of  the  testator's  children,  the  con- 
sideration was  held  insufficient ;  for  the  law  would  not  intend  that 
the  defendant  had  made  any  private  gain  to  himself,  but  that  he 
had  disposed  of  the  goods  for  the  benefit  of  the  children,  according 
to  the  trust  reposed  in  him  (o).  So  where  the  consideration  stated 
was  the  conveyance  of  all  the  interest  of  A.  in  certain  property  to 
third  parties,  but  it  appeared  that  no  interest  had  in  reality  passed 
by  the  conveyance,  altnough  executed  at  defendant's  request,  the 
declaration  was  held  bad  after  verdict,  as  not  disclosing  any  legal 
consideration.  Kaye  v.  Dutton,  2  D.  &  L.  291 ;  13  L.  J.,  C.  F. 
183. 

The  mere  performance  of  an  act,  which  the  party  was  by  law 
or  agreement  (p)  bound  to  perform,  is  not  a  sufficient  considera- 
tion (q).  Hence  a  promise  made  by  the  master,  when  a  ship  was 
in  distress,  to  pay  an  extra  sum  to  a  mariner  as  an  inducement  to 
extraordinary  exertion  on  his  part,  has  been  held  to  be  void ;  be- 
cause a  seaman  is  bound  to  exert  himself  to  the  utmost  in  the  ser- 
vice of  the  ship(r).  So  where,  in  the  course  of  a  voyage,  some 
of  the  seamen  deserted,  and  the  captain,  not  being  able  to  find 
others  to  supply  their  place,  promised  to  divide  the  wages,  which 
would  have  become  due  to  them,  amon^  the  remainder  of  the  crew, 
it  was  held,  that  this  promise  was  void  for  want  of  a  considera- 
tion ;  for  the  desertion  of  a  part  of  the  crew  was  to  be  considered  as 
an  emergency  of  the  voyage  as  much  as  their  death,  and  the  re- 
mainder of  the  crew  were  boimd,  by  the  terms  of  their  original 
contract,  to  exert  themselves  to  the  utmost  to  bring  the  ship  in 
safety  to  her  destined  port  {s).  So  where  a  mercantile  account  was 
agreed  to  between  the  plaintiff  and  defendant,  upon  which  by  usage 

(0  Hart  V.  Miles,  27  L.  J.,  C.  P.  218,  (p)  Jackson  v.  Co6W»,  8  M.  &  W.  790. 

ace.  (q)  Per  Parke,  B.,  Crowhurtt  v.  Lave- 

(m)  Per  Patteson,  J.,  Thomas  v.  Thomas,  rack,  8  Exch.  208. 

2  Q.  B.  851.  (r)  Harris  v.  Watson,  Peake,  N.  P.  C. 

(n)  1  Roll.  Abr.  23,  pi  29.  72,  Lord  Kenyon,  C.  J. 

(o)  Smith  V.  Smith,  3  Leon.  88.  («)  Stilk  v.  Myrick,  2  Gampb.  317. 
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interest  at  £6  per  cent,  was  payable,  an  agreement  by  defendant  to 

Eay  interest  at  that  rate  was  held  insufficient  to  support  a  promise 
y  the  plaintiff,  not  to  require  the  principal  without  six  months  notice. 
Orme  v.  Galloway,  9  Exch.  644;  23  L.  J.,  Exch.  118.  But  where 
the  defendant  offered  a  reward  to  any  person  who  would  give  such 
information  as  would  lead  to  the  conviction  of  a  felon,  the  plain- 
tiff, who  was  a  constable  and  peace  officer  of  the  district  where 
the  felony  was  committed,  was  held  entitled  to  the  reward  on  giving 
the  requisite  information,  this  being  considered  a  good  considera- 
tion for  a  promise  by  the  defendant  to  pay  the  reward  (t).  So, 
where  the  plaintiff  agreed  to  enter  as  captain's  cook  on  board  of  a 
brig  of  war,  upon  an  undertaking  by  the  defendant,  the  commander 
of  the  vessel,  to  pay  him  wages  beyond  the  government  pay,  which 
he  would  be  entitled  to  on  his  rating  as  an  able  seaman ;  it  was 
held,  that  there  was  a  sufficient  consideration  for  the  agreement  to 
entitle  the  plaintiff,  on  the  services  being  performed,  to  maintain 
an  action  against  the  defendant  for  the  extra  wages  (u). 

Natural  affection,  although  sufficient  to  raise  an  use,  is  not  a 
sufficient  consideration  whereon  an  assumpsit  may  be  founded  (:r). 
A  release  of  an  equity  of  redemption  is  a  good  consideration,  and 
the  common  law  will  take  notice,  that  the  mortgagor  has  an  equity 
to  be  relieved  in  Chancery..  Thorpe  v.  Thorpe,  Lord  Raym.  663 ; 
Wells  V.  Wells,  1  Lev.  273 ;  but  see  Preston  v.  Christmas,  2  Wils. 
87  (y) ;  and  so  of  the  assignment  of  a  chose  in  action ;  Mouldsdale 
V.  BvTchall,  2  W.  Bl.  820 ;  per  Buller,  J.,  Master  v.  Miller,  4  T.  R. 
341 ;  per  Lord  EllenboTough,  in  Surtees  v.  Hubbord,  4  Esp.  203. 
Where  A.  is  indebted  to  B.  in  one  sum,  and  B.  is  indebted  to  C.  in 
a  less  sum,  if  B.  promises  A.  to  discharge  himi  of  so  much  of  his 
debt  as  amounts  to  B.'s  debt  to  C,  this  will  be  a  good  considera- 
tion for  a  promise  by  A.  to  pay  C.  the  debt  due  to  him  from 
B.  {z).     A  mere  accord  is  no  consideration  {a). 

The  defendant  being  indebted  to  the  testator  in  a  sum  of  money 
upon  simple  contract,  the  plaintiff,  his  executor,  agreed  to  take  a 
less  sum,  payable  by  instalments,  in  lieu  of  the  original  debt;  in 
consideration  whereof,  the  defendant  promised  the  executor  to  pay 
him  the  lesser  sum.  On  assumpsit  brought,  an  exception  was  taken, 
in  arrest  of  iudgment,  that  the  consideration  was  insufficient, 
because  it  did  not  appear  that  the  plaintiff  had  discharged  the  de- 
fendant of  the  original  debt.  But  the  objection  was  overruled, 
because  the  original  debt  being  due  to  the  plaintiff,  as  executor,  the 
action  to  recover  that  must  have  been  in  the  detinet ;  but  by  the 

(0  England  v.  Dmndson,  11   A.  &  E.  (y)  How  far  a  moral  obligation  is  a 

856 ;  aud  see  Gerhard  v.  Bates,  2  E.  &  B.  sufficient  consideration,  see  a    note    to 

487.  Wennall  v.  Adney,  3  B.  &  P.  249,  cited 

(«)  Clutterbuck  y.  Cqffiny   8  M.  &  G.  in  Eastwood  v.  Kenyon,  11  A.  &  E.  438 ; 

842.  and  see  po«/,  p.  62. 

(x)  Bret  V.  /.  8,,  Cro  Eliz.  755.    See  («)  Gouldsborough,  49;  and  see  F<Ur' 

also    TlumoM  v.  Thomas,  2  Q*  B.  851  ;  lie  v.  Denton,  8  B.  &  C.  395. 

White  y.  Bluett,  2  C.  L.  R.  301.  (a)  Lynn  y.  Bruce,  2  H.  Bl.  817. 
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agreement  on  the  part  of  the  plaintiflf  to  take  a  less  sum,  and  the 
promise  by  the  defendant  to  pay  that  sum,  it  became  the  proper 
debt  of  the  plaintiff,  and  the  action  for  it  maintainable  in'  his  own 
name,  without  being  named  executor.  And  (bv  YelvertaUy  Justice), 
although  the  less  sum  is  not  any  satisftiction  (5f  the  greater,  because 
they  are  both  of  one  nature,  yet  in  respect  that  the  nature  of  the 
action  was  changed,  it  was,  therefore,  a  good  consideration  (i). 

In  order  to  facilitate  the  making  of  an  agreement,  for  which 
there  was  sufficient  consideration  between  the  plaintiff  and  a  third 
person,  the  defendant,  who  received  no  benefit  to  himself  by  the 
agreement,  became  party  thereto ;  it  was  held,  that  as  the  agree- 
ment was  such  as  the  plaintiff  would  not  have  made,  unless  the  de- 
fendant had  acceded,  there  was  a  sufficiait  consideration  for  the 
defendant's  promise  (e). 

Forbearance  of  Suit— in  what  Cases  a  sufficient  Consideration. — 
If  a  creditor,  at  the  request  of  his  debtor,  forbear  to  sue  him  for  a 
certain  time,  that  is  a  sufficient  consideration  for  a  new  promise 
by  the  debtor,  for  the  non*performance  of  which  an  action  of  as- 
sumpsit may  be  maintained.  So  if  a  creditor  at  the  request  of  J.  S. 
forbear  to  sue  his  debtor  for  a  certain  time,  that  is  a  sufficient  con- 
sideration to  support  a  promise  by  J.  S.  to  pay  the  debt(c?).  But 
by  Stat,  of  Frauds,  29  Car.  II.  c.  3,  s.  4,  this  agreement  must  be  in 
writing  {e).  Forbearance  to  sue  an  executor  (having  assets)  for  a 
certain  time  upon  a  simple  contract  debt  of  his  testator,  is  a  good 
consideration  to  found  a  promise  by  the  executor  to  pay  the  debt  (/). 
So  forbearance  for  a  reasonable  time  to  sue  an  executor  for  the 
debt  of  his  testato/,  although  the  executor  have  not  assets  {g) ;  but 
the  agreement  by  the  executor  to  pay  the  debt  must  be  in  writing  (A), 
otherwise  it  will  be  void  by  Stat,  of  Frauds,  29  Car.  II.  c.  3,  s.  4. 
That  a  forbearance  to  sue  may  be  a  good  consideration,  such  forbear- 
ance must  either  be  absolute  (i),  or  for  a  definite  portion  of  time  (A), 
or  a  reasonable  time  (/) ;  forbearance  for  a  little,  or  some  time  (wi), 
is  not  sufficient.  A  forbearance  for  a  given  time  on  the  part  of 
the  assignee  of  a  bond  to  sue  the  obligor,  is  a  good  consideration 
for  a  promise  by  the  obligor  to  pay  the  assignee  at  the  expiration 
of  that  time,  or  to  give  him  a  warrant  of  attorney  for  the  amount  (n). 
In  cases  where  an  action  is  brought  against  a  defendant,  on  a  pro- 
mise made  in  consideration  of  forbearance  of  suit,  an  objection  will 
not  be  allowed,  after  verdict,  that  the  declaration  does  not  state 

{h)  Goring  v.  Goring,  Yelv.  10,  11.  (A)  Grindall  v.  Damet,  1  Freem.  582. 

(c)  Bailey  v.  Croft,  4  Taunt.  611.  (t)  Mapies  v.  Sidney,  Cro.  Jac  688. 

Id)  I   Roll.  Abr.  27,  pi.  49;  Tempton  (k)  FUh  v.  Richardson,  Cro.  Jac  47. 

V.  KnowUs,  7  C.  B.  651  ;  18  L.  J.,  C.  P.  (l)  Johnson  v.  Whitchcottj  supra. 

222.                  .  (m)  1   Roll.  Abr.  23,  pi.  25,  26;  and 

(e)  King  V.  Wilson,  Str.  873.  aee  Deacon  v.  Gridley,  15  C.  B.  295  ;  22 

(/^  Bond  V.  Payne,  fro.  Jac.  278.  L.  J.,  C.  P.  17. 

Ig)  Johnson  v.  Whitckcott,  1  Roll.  Abr.  (»)  Morton  ▼.  Burn,  7  A.  &  E.  19. 
24,  pi.  88. 
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how  the  original  debt  accrued ;  for  this  is  only  inducement  to  the 
action  (o).  But  it  nmst  appear  that  there  is  a  debt  actually  due  (p\ 
or  that  an  action  had  been  actually  commenced ;  Smith  y.  Monteith, 
13  M.  &  W.  427  (for  the  law  will  intend  that  there  is  some  foun- 
dation for  it;  Tempsm  v.  Knowles,  7  C.  B.  661 ;  18  L.  J.,  C.  P. 
222,  unless  the  contrary  be  pleaded ;  Wade  y.  Simeon^  2  C.  B. 
648),  or  that  there  were  cross  claims  unsettled  between  the  parties, 
although  each  party  claimed  the  balance ;  Llewellyn  y.  Llewellyn, 
3  D.  &  L.  318;  16  L.  J.,  Q.  B.  4;  or  that  there  were  disputes  re* 
lating  not  to  the  existenccy  but  to  the  amount  of  the  debt ;  JBridgman 
y.  Dean,  7  Exch.  199,  and  see  Smyth  y.  Holmes,  10  Jur.,  Exch. 
862 ;  and  the  declaration  should  state  to  whom  the  plaintiff  for- 
bore and  gaye  day  of  payment  (q),  although  the  omission  wiU,  it 
seems,  be  cured  by  verdict  I  r). 

The  consideration  of  forbearance  is  not  confined  to  forbearance 
from  suing  by  action  ;  for  forbearance  to  sue,  though  the  party  is 
liable  in  equity  only  (s),  or  desisting  from  a  suit  in  Chancery  {t), 
or  the  giving  up  a  suit  instituted  in  the  Admiralty  Court,  to  try  a 
question  respecting  which  the  law  is  doubtful  («),  has  been  held  to 
be  a  good  consideration.  So  desisting  from  further  complaint  be- 
fore a  justice  of  the  peace  (x) ;  so  forbearing  to  proceed  upon  a 
capias  utlaffatum(y);  so  staying  the  trial  of  a  cause  after  issue 
joined  (z),  is  a  good  consideration  for  a  promise  to  pay  the  costs 
incurred.  Neither  is  it  necessary  to  show  a  consideration  equally 
extensive  with  the  promise ;  for  wrbearance  by  the  plaintiff,  at  the 
defendant's  request,  to  enforce  ^ji.fa.  against  the  goods  of  a  third 
person  for  60/.  is  a  valid  consideration  lor  defendant's  promise  to 

Eay  plaintiff  107/.  in  seven  days  (a).  And  where  an  action  has 
een  commenced  for  an  unliquidated  demand,  payment  by  the  de- 
fendant of  a  liquidated  sum,  is  a  good  consideration  for  a  promise 
by  plaintiff  to  stay  proceedings,  and  pay  his  own  costs.  Wilkinson  v. 
Byers,  1  A.  &  E.  106. 

In  what  Cases  Forbearance  of  Suit  is  not  a  Consideration, — 
Forbearance  of  suit  against  a  defendant,  where  originally  there  was 
not  any  cause  of  action,  is  not  a  consideration  to  support  an 'as- 
sumpsit. A.  and  B.  were  bound  jointly  and  severally  in  a  bond 
to  (5.  who  released  A.;  afterwards  B.,  in  consideration  that  C. 
would  forbear  to  sue  him  for  the  payment  of  the  money  due  on  the 
bond,  promised  to  pay  it.     On  assumpsit  brought,  the  court  were 

(o)  Auiten  v.  Bewley,  Cro.  Jac.  648.  117. 

(p)  Edward*  v.  Bough,  11   M.  &  W.  (x)  Rippon  v.  Norton,  Cto.  E]iz.8Sl. 

641.  ly)  Jeimingt  ▼.  Harley,  Cro.  Eliz.  909, 

{q)  Jones  t.  Athhumham,  4  East,  445.  and  Yelv.  19. 

(r)  Marshall  v.  Birkenshaw,   1   N.  R.  («)   Dell  v.  Fereby,    Cro.  Eliz.  868  ; 

172.  Crowther  v.  Farrer,  15  Q.  B.  677  j  20  L. 

(«)  Scod  V.  Stephenson,  1  L«v.  71.  J.,  Q.  B.  298.           « 

(0  Dowdenay  ▼.  (Hand,  Cro.  Elis.  768.  (a)  Smith  ?.  Jlgir,  1  B.  &  Ad.  608. 

(«)  Longridge  v.  Dorville,  6  B.  k  Aid. 
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clearly  of  opinion^  that  the  debt  having  been  entirely  discharged  by 
the  release  (6)  made  by  the  obligee  to  A.,  there  was  not  any  consi- 
deration whereon  an  assumpsit  might  be  grounded  (c).  So,  where  in 
assumpsit,  it  was  stated,  that  there  were  controversies  between  the 
plaintiff  and  defendant,  concerning  the  profits  of  certain  lands,  which 
the  father  of  the  defendant  had  taken  in  his  Hfetime,  and  that  the 

Elaintiff  had  purchased  a  writ  out  of  Chancery  to  the  intent  to  ex- 
ibit  a  bill  against  the  defendant  for  the  said  profits  ;  the  defendant, 
in  consideration  that  the  plaintiff  would  surcease  his  suit,  promised 
the  plaintiff  that  if  he  could  prove,  that  the  father  of  the  defendant 
had  taken  the  profits,  or  had  the  possession  of  the  lands,  under  the 
title  of  the  father  of  the  plaintiff,  he,  defendant,  would  pay  the  plaintiff 
for  the  said  profits.  After  verdict  for  the  plaintiff  upon  non  assumpsit, 
the  court  were  of  opinion,  that  there  was  not  any  good  considera- 
tion ;  for  it  was  not  alleged  that  the  defendant  was  heir  or  exe- 
cutor ;  and  even  if  it  had  been  so  alleged,  yet  there  was  not  any 
cause  to  charge  him  for  a  personal  tort  (a).  So  where  the  de- 
claration stated  that  disputes  and  controversies  were  pending 
between  the  plaintiff  and  defendant  as  to  whether  or  not  the  de- 
fendant was  indebted  to  the  plaintiff  in  the  sum  of  1 73/.  2s,  3rf., 
for  money  lent,  &c.,  and  thereupon  in  consideration  that  the  plaintiff 
would  then  promise  the  defendant  not  to  sue  him  for  the  said  sum, 
and  would  accept  from  the  defendant  the  sum  of  100/.  in  full  satis- 
faction and  discharge  of  the  same ;  the  defendant  promised  the 
plaintiff  to  pay  him  the  said  sum  of  money  within  a  reasonable  time. 
Breach,  the  non-payment  of  the  said  sum  of  100/.  It  was  held 
that  the  declaration  was  bad,  as  not  showing  a  sufficient  consi- 
deration for  the  promise ;  it  was  not  alleged  that  any  debt  was 
due  to  the  plaintiff  from  the  defendant,  or  that  any  suit  was 
pending,  ( Smith  v.  Montdth,  ante,  p.  47,)  the  termination  of  which 
would  be  any  benefit  to  the  defendant  or  detriment  to  the  plain- 
tiff (e).  So  where  the  declaration  stated,  that  the  father  of  the  de- 
fendant became  bound  to  the  plaintiff  by  bond,  with  a  penalty, 
conditioned  for  the  payment  of  money  at  a  day  past,  ana  which 
was  not  paid,  and  afterwards  the  father  died  ;  and  the  plaintiff  in- 
tending to  sue  the  defendant  as  son  and  heir  on  the  bond,  the 
defendant,  in  consideration  that  the  plaintiff  would  forbear  his 
intended  suit  against  the  defendant,  promised  to  pay  the  debt : 
after  verdict  for  the  plaintiff,  judgment  was  arrested  on  the  ground 
that  there  was  not  any  consideration ;  for  it  did  not  appear,  that 
the  defendant's  ancestor  had  boimd  himself  and  his  heirs,  and  if  the 
heir  was  not  bound  expressly  by  name,  he  was  not  bound  at  all  (/). 
So  where  a  bill  was  brought  by  the  obligee  in  a  bond  against 
the  heir  of  the  obligor,  alleging  that  he  having  assets  by  descent 

(6)  1  Inst  232,  a.  (e)  Edwards  y.  Baugh,  11  M.  &  W.  641. 

(c)  Hammon  v.  Roll,  March,  202;  see  (/)  Barber  y.  Fox,  2  Saund.  136  ;  see 

Wade  V.  Simeon,  2  C.  B.  548.  also  Hunt  v.  Swain,  1  Lev.  166. 
{d)  Tooley  v.  Windham,  Cro.  Eliz.  206. 
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ought  to  satisfy  the  bond ;  the  defendant  demurred,  because  the 
plaintiff  had  not  expressly  alleged,  that  the  heir  was  bound  in  the 
bond  ;  and  the  demurrer  was  allowed  ;  Crosseing  v.  Honor ^  I  Vem. 
1 80.  So  where  testator  was  indebted  to  the  plaintiff  for  money  lent, 
and  for  merchandise  sold  and  delivered,  and  promised  to  pay  the 
plaintiff  on  a  certain  day,  and  died  before  the  day ;  the  plaintiff 
mtending  to  sue  the  defendant,  his  executor,  he,  in  consideration 
of  forbearance  for  a  certain  time,  promised  to  pay  the  debt  The 
defendant  pleaded,  that,  at  the  time  of  the  delivery  of  the  goods, 
the  testator  was  an  infant.  On  demurrer,  it  was  adjudged,  that  an 
action  would  not  lie ;  for  the  contract  of  the  infant  was  void,  and 
there  was  not  originally  any  cause  of  action  against  the  testator  ( g). 
So  where  ^.feme  covert  trading  as  a  feme  sole  in  the  city  of  London, 
purchased  of  the  plaintiff  articles  in  the  way  of  her  trade,  and, 
after  her  death,  her  husband  promised  to  pay  for  them ;  it  was 
held  to  be  a  void  promise,  for  want  of  a  consideration,  the  husband 
not  being  liable  (A).  So  where  a  married  woman  gave  a  pro- 
missory note  as  a  feme  sokj  and  after  her  husband's  death,  in  con- 
sideration of  forbearance,  promised  to  pay  it,  Pratt y  C.  J.,  held, 
that  the  note  was  absolutely  void;  and  forbearance,  where  ori- 
ginally there  was  not  any  cause  of  action,  was  not  a  consideration 
to  support  an  assumpsit.  He  added,  that  it  might  be  otherwise 
where  the  contract  was  only  voidable  (i). 

The  mere  relation  of  landlord  and  tenant  is  a  sufficient  con- 
sideration for  the  tenant's  promise  to  manage  a  farm  in  a  husband- 
like manner  (h) ;  but  not  to  keep  a  messuage  in  good  and  tenant- 
able  repair  (/).  But  where  defendants  had  for  several  years,  as 
assignees  of  a  void  lease,  occupied  and  paid  the  rent  reserved,  it 
was  held,  that  they  were  liaole  to  all  the  stipulations  in  the 
lease  in  the  same  way  as  a  tenant  who  holds  over,  upon  the  ex- 
piration of  a  valid  lease ;  and,  among  others,  to  the  covenant  for 
repair  (m).  Neglect  to  cultivate  the  glebe  land  in  a  husbandlike 
manner  is  not  actionable,  there  not  being  any  implied  contract 
between  the  parson  and  his  successor  (n). 

Consideration  must  move  from   Plaintiff,  —The   consideration ^ ^ 
on  which  the  promise  of  the  defendant  is  founded,  must  move  | 
from  the  plaintiff.     Therefore  where  the  plaintiff '  declared,  that  A. ' 
being  indebted  to  the  plaintiff  and  defendant  in  two  several  sums 
of  money,  and  B.  being  indebted  to  A.  in  another  sum,  the  de- 
fendant, in  consideration  that  A.  would  permit  the  defendant  to 
sue  B.  in  his  (A.'s)  name,  for  the  recovery  of  the  sum  due  from  B. 
to  him,  promised  tfiat  he  the  defendant  would  pay  A.'s  debt  to  the 
plaintiff,  and  alleged  that  A.  permitted  the  defendant  to  sue  ac- 
cordingly, and  that  he  recovered ;  after  verdict  for  the  plaintiff,  it 

{g)  stone  ▼.  fFythipoll,  Cro.  Eliz.  126.  (/)  Hortrfall  v.  Maiher,  Holt's  N.  P.  C. 

(A)  Fahian  v.  Plant,  1  Show.  188.  7 ;  Jackson  v.  Cohhin,  8  M.  &  W.  790. 

(>)  Lloyd  ▼.  Lety  1  Str.  94.  (m)  Beak  v.  Sanden,  8  B.  N.  C.  850. 

\k)  PowUy  y.  Walker,  5  T.  R.  873.  (n)  Bird  v.  Relph,  4  B.  &  Ad.  826, 

VOL.  I.  B 
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wag  moved  in  arrest  of  judgment^  that  the  ptaintiff  could  not 
maintain  this  action ;  and  of  wis  opinion  were  tne  cowrt,  obserring, 
that  the  plaintiff  was  a  mere  stranger  to  the  consideratioBy  having 
done  nothing  of  trouble  to  himself,  or  of  benefit  to  the  defendant  (o). 
So  where  the  plaintiff  declared,  that  in  e<Nasideration  thai  one  J.  S. 
would  make  the  defendant  a  title  to  a  house,  the  drfettdant  pro- 
mised to  pay  to  the  plaintiff  a  certain  debt  owing  fix>m  J.  S.  to  itim 
the  plaintift",  and  then  averred  that  J.  S.  was  always  ready  to 
perform  his  part  of  the  agreement,  but  that  the  defendant  had  not 
paid  the  saia  debt ;  on  demurrer,  judgment  was  given  tow  the  de- 
fendant, because  the  plaintiff  was  a  stranger  to  the  consideration  (p). 
But  if  A.  remits  money  to  B.  to  pay  to  C,  and  B.  promises  A.  to 

Eay  it  to  him,  C.  may  maintain  an  action  against  B.  for  money 
ad  and  received  ;  for  the  consideration  does  move  fi^m  C.  througa 
the  instrumentality  of  A.  ( 9).  And  where  the  declaration  stated,  ^t 
in  consideration  that  the  plaintiff  ax^  A.  JB,  would  sell  to  the  de- 
fendant a  business,  the  defendant  promised  the^laintiff  to  pay  him 
money,  &c.,  it  was  held  not  necessary  that  A.  B.  should  jom  m  the 
suit    Jtmes  v.  Robinson,  I  Exch.  454 ;  17  L.  J,,  Exch.  36. 

The  plaintiff  declared,  that  his  wife's  father  being  seised  of  lands 
then  descended  to  the  defendant,  and  being  about  to  cut  down 
1,000/.  worth  of  timber  to  raise  a  portion  for  his  daughter,  the 
defendant,  being  his  heir,  promised  the  fether,  in  consideration  that 
he  would  forbear  to  fell  the  timber,  to  pay  the  daughter  1,0002. : 
afler  verdict  for  the  plaintiff,  it  was  moved  in  arrest  of  judgment, 
Aat  the  action  ought  not  to  have  been  brought  by  the  daughter, 
but  by  the  fether;  or  if  the  fether  were  dead,  by  his  executors; 
for  the  promise  was  made  to  the  father,  and  the  daughter  was 
neither  privy  nor  interested  in  the  consideration,  nothing  being  due 
to  her;  but  Scroggs,  C.  J.,  said,  that  there  was  such  apparent 
consideration  of  affection  from  the  father  to  his  children,  for  whom 
nature  obliged  him  to  provide,  that  the  consideration  and  prcMmise 
to  the  father  might  well  extend  to  the  children.  Judgment  for 
the  plaintiff;  for  the  son  had  the  benefit  by  having  the  wood,  and 
the  daughter  had  lost  her  portion  by  these  means  (r). 

!Z%e  Comideration  mutt  be  such  as  the  Party  undertaiing  ha$ 
Pwer  by  Law  to  perform.-^Th^  plaint^  declared,  that  he  beivag 
bailiff  to  J.  S>,  the  defendant,  in  consideration  that  th^  plajintiff 
would  dischai^e  the  defendant  of  a  debt  due  to  J.  S.,  promised,  &o. 
After  judgment  for  the  plaintiff  in  the  court  below,  it  was  pevmed 
in  B,  ft.,  because  the  plaintiff  could  not  dischai^e  a  debt  due  to 
his  master  (5).  The  principle  established  by  this  case  was  recog- 
nized by  Kenyon,  C.  J.,  in  Nerot  v.  Wallace,  3  T.  R.  22,  where 

(0)  Bounu  ▼.  Ma$<m,  1  VenCr.  6.  (r)  DtUtm  ▼.  Ptolt,  3  LeT.  aie(Escb. 

(p)  Crau  ¥.  Rogtrt,  S«r.  692 ;  Pric€  ▼.  Ch.) ;  diariym  ▼.  Hind,  Cowp.  448. 

Au^M,  4  B.  &  Ad.  4Sa.  (»)  Harveu  ▼.  Qibbont,  2  Lev*  161. 
(q)  IdU^  ▼.  fioyf,  fi  A.  Jk  B.  648. 
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the  coni»identtioii  wte,  that  the  plaintiffB,  the  assignees  of  J.  S.,  a 
bankrapty  would  forbear  to  have  J.  S.  examined  before  the  com- 
ttiiBsiaiiers^  and  that  the  covmnissioners  would  forbear  accordingly. 
Lord  Kenifon  saidy  ^'  The  ground  on  which  I  found  my  judgment 
is  Aiisy  that  every  person  who,  in  consideration  of  some  adrantaffey 
either  to  himself  or  another,  promises  a  benefit,  nrast  have  me 
power  of  conferring  that  benefit  up  to  the  extent  to  which  he  pro- 
fesses tiiat  benefit  should  go,  and  that  not  only  in  &ct  but  in  law. 
Now  as  to  the  proeorise  made  by  the  asagnees  in  this  case,  which 
was  the  consideration  of  the  defendant's  promise,  it  was  not  in 
iheir  power  to  perform  it,  because  the  commissioners  had  never- 
theless a  right  to  examine  the  bankrupt.  And  no  collusion  of  the 
assignees  could  deprive  the  creditors  of  the  right  of  examination, 
whiw  the  commissioners  would  procure  them.  The  assignees 
stipulated,  not  only  for  their  own  acts,  but  also  that  the  conmiis- 
sioners  should  forbear  to  examine  the  bankrupt ;  but  clearly  they 
had  no  right  to  tie  up  the  hands  of  the  commissioners  by  any  such 
agreement.  And  if  any  proposal  of  that  sort  had  been  made  to 
the  commissioners,  they,  as  roting  in  a  pubhc  duty,  would  have 
been  gaiky  of  a  breach  of  that  duty  in  acceding  to  it."  It  must 
not  however  be  inferred  from  the  above  language,  that  a  party  may 
not  stipulate  for  the  act  or  forbearance  of  a  stranger,  and  that  such 
stipulation  will  not  in  any  case  form  a  sufficient  consideration^  if  the 
act  be  such  as  the  stranger  might  do  or  abstain  from  doii^  l^ally, 
or  without  any  breach  of  duty,  no  objection  can  be  raised  to  such 
a  consideration. 

Ccnndearation  past  or  executed. — A  consideration,  past  or  exe- 
cuted, will  not  support  a  subsequent  promise,  unless  the  act  was 
done  at  the  request,  either  expressed  or  implied,  of  the  party 
promising  {t).  As,  if  the  servant  of  A.  be  arrested  for  a  trespass, 
and  J.  S.  without  the  request  of  A.  bails  the  servant,  (which  is  a 
mere  voluntary  courtesie  (w)),  and  afterwards  A.  promises  J.  S.  to 
indemnify  him,  the  promise  is  void ;  because  tne  bailing,  which 
was  the  consideration,  was  past  and  executed  before  (or).  But 
where  the  act  which  forms  the  consideration  is  done  at  the  re- 
quest of  the  party  promising,  the  circumstance  of  the  promise 
being  subsequent  in  point  of  time  to  the  consideration  will  not 
affect  it  As,  if  A.  requests  B.  to  endeavour  to  procure  a  pardon 
for  A.,  and  after  B.  has  made  such  endeavour.  A.,  in  consideration 
thereof,  promises  to  pay  him  a  certain  sum  of  money,  this  is  a 
good  consideration  (j/).  And  so  if  a  courtesie  be  moved  by  a  suit 
or  request  of  the  party  promising,  it  will  bind ;  for  the  promise, 
though  it  follows,  yet  it  is  not  naked,  but  couples  itself  with  the 

(/)  1  Roll.  Abr.  11,  pL  1 ;  Othorm  y.  {*)  Hunt  v.  BaU,  Dyer,  272;  Thomtan 

Roger$t  1  Wins.  Saund.  264,  n.  (1).  v.  JenyrUt  1  M.  &  0. 18S. 

(if)  See  Lm^Oeigk  t.  BnahweU,  Hob.  (y)  1  Roll.  Abr.  11,  (Q)  pi.  6. 
106. 
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suit  before,  and  the  merits  of  the  party  procured  by  that  suit,  which 
is  the  difference.  '^  Where  the  act  of  the  plaintiff  and  the  promise 
of  the  defendant  take  place  at  the  same  time,  the  law  does  not 
require,  as  in  the  case  of  a  bygone  transaction,  that,  in  order  to 
make  the  promise  binding,  the  plaintiff  should  have  acted  at  the 
request  of  the  defendant.  Per  Tindaly  C.  J.,  Tipper  v.  Bicknett,  3 
B.  N.  C.  715.  The  distinction  established  by  these  cases  shows 
the  necessity  of  stating  in  declarations  on  executed  considerations, 
that  they  were  done  at  the  request  of  the  party  promising ;  for 
although,  after  verdict,  the  court  will  in  some  cases  imply  a  re- 
quest,' yet  after  a  judgment  by  default  the  omission  has  been  held 
fatal  (z). 

In  the  above  cases  of  voluntary  courtesies  the  law  implies  no 
promise ;  any  subsequent  express  promise,  therefore,  must  depend 
upon  its  own  terms.  Where,  however,  the  law  implies  a  pro- 
mise from  an  executed  consideration,  there  no  express  promise 
differing  from  that  which  by  law  would  be  implied  can  be  en- 
forced (a).  Thus  where  an  action  ^was  brought  on  an  account 
stated,  from  which  the  law  implies  a  promise  to  pay  on  request 
only,  it  was  held  that  the  consiaeration  was  not  sufficient  to  sup- 
I)ort  a  promise  to  pay  at  a  future  day  (ft).  So  where  the  declara- 
tion stated  that  the  defendant  agreed  to  let  and  the  plaintiff  to  take 
a  certain  messuage  and  premises,  &c.,  on  certain  terms,  and  that 
(ifterwardSy  in  consideration  of  the  premises  and  that  the  plaintiff 
at  the  request  of  the  defendant  had  promised  the  defendant  to  per- 
form his  part  of  the  agreement,  the  defendant  promised  the  plaintiff 
to  perform  his  part  of  the  agreement,  and  that  he  then  haa  power 
to  let  the  messuage  and  premises  without  restriction  as  to  the  pur- 
pose for  which  the  same  should  be  occupied,  it  was  held  that  no 
such  promise  could  be  implied  from  the  relation  between  the 
parties,  and  that  the  consiaeration  stated  was  insufficient  to  sup- 
port it  (c). 

Moral  Obligation,  whether  a  good  Consideration. — It  was  formerly 
held  (rf),  that  a  moral  obligation  was  generally  a  sufficient  considera- 
tion for  an  express  promise  to  pay.  In  a  subsequent  case,  how- 
ever {e)y  Lord  Tenterden  threw  out  that  the  above  doctrine  was  one 
which  should  be  received  with  some  limitation.  This  opinion  was 
assented  to  by  the  Court  of  Queen's  Bench  in  Monkman  v.  SAqo- 
herdson,  11  A.  &  E.  41 5,  and  finally  in  Eastwood  v.  Kenyon,  ibid, 
438,  after  a  full  consideration  of  all  the  authorities,  the  above  case, 
and  with  it  the  doctrine  that  a  moral  obligation  is  generally  a  suf- 

(*)   Hayet  v.  Warren^  Str.  98S ;  #.  ».  8  Q.  B.  234. 

««•    Wilmot,  J.,  in  PiUoM  v.  Micr&p,  3  (b)  Hopkins  v.  Logan^  6  M.  &  W.  241. 

Burr.  1671 ;  and  see  now  16  &  16  Vict  {e)  Jackson  v.  Cobbin,  8  M.  &  W.  790. 

c  76,  88.  143, 144.  (rf)  Lee  v.  Muggridge,  5  Taunt  36. 

(a)  Per  Tindai,  C.  J.,  in  Kaye  v.  Button,  (e)  LUthfield  v.  Shee.  2  B.  &  Ad.  813. 
2  D.  &  L.  296,  297 ;  RoscorUs  v.  Thomas, 
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ficient  consideration  for  an  express  promise  to  pay,  was  substan- 
tially overruled.  In  the  latter  case  (of  iJastwood  v.  Kent/on)  the 
declaration  stated  that  the  defendant  promised  to  repay  to  the 
plaintiff  money  laid  out  by  him  in  the  maintenance  of  an  infant 
(who  afterwards  became  the  defendant's  wife)  and  in  the  improve- 
ment of  her  land,  and  alleged  that  the  defendant,  in  right  of  his 
wife,  had  received  the  benefit  of  all  the  monies  so  expended,  and 
had  agreed  to  his  accounts,  &c. ;  but  the  court  held  it  Dad  in  arrest 
of  judgment,  for  the  consideration  for  it  was  past  and  executed  long 
before,  and  was  not  laid  to  have  been  at  the  request  of  the  de- 
fendant, nor  even  of  his  wife  while  sole  (though  if^it  had,  the  case 
of  Mitchinson  v.  Hewson  {f)  shows  that  it  would  not  have  been 
sufficient),  and  the  declaration  really  disclosed  nothing  but  a  benefit 
voluntarily  conferred  by  the  plaintiff  and  received  by  the  defendant, 
with  an  express  promise  by  the  defendant  to  pay  money.  So  a 
subsequent  promise  will  not  operate  so  as  to  revive  a  void  se- 
curity (g).  The  case  of  WcOson  v.  Turner^  Bull.  N.  P.  147,  where 
overseers  were  held  bound  by  a  subsequent  promise  to  pay  an 
apothecary's  bill  for  care  taken  of  a  pauper,  and  which  has  some- 
times been  cited  in  support  of  the  above  doctrine,  may  be  sup- 
ported on  strict  legal  principles,  without  resorting  to  the  doctrine 
of  moral  obligation,  of  which  not  a  trace  can  be  found  in  the  older 
cases,  for  the  overseers  are  bound  by  law  to  provide  for  the  poor, 
which,  beinfi^  a  legal  obligation,  distinguishes  the  case.  The  de- 
fendants, being  thus  bound,  derived  a  benefit  from  the  act  of  the 
plaintiff,  who  afforded  that  assistance  to  the  pauper,  which  it  was 
the  duty  of  the  defendants  to  have  provided;  this  was  the  con- 
sideration, and  the  subsequent  promise  by  the  defendants  to  pay 
for  such  assistance  was  evidence  from  which  it  niijght  be  inferrecl 
that  the  consideration  was  performed  by  the  plaintiff,  with  the  con- 
sent of  the  defendants,  and  consequently  sufficient  to  support  an 
OMumpsit  for  work  and  labour  performed  by  the  plaintiff  for  the 
defendants,  at  their  request. 

The  exceptions  to  the  above  rule  are  cases  '^  of  voidable  con- 
tracts subsequently  revived,  of  debts  barred  by  operation  of  law 
subsequently  revived,  and  of  equitable  and  moral  obligations  which, 
but  for  some  rule  of  law,  would  of  themselves  have  been  suf- 
cient  to  raise  an  implied  promise"  (h).  Hence,  where  the  holder 
of  a  bill  of  exchange  had  failed  in  giving  due  notice  of  the  dis- 
honour of  the  bill  to  the  drawer,  it  was  adjudged  that  a  subse- 
quent promise  by  the  drawer  that  he  would  see  the  bill  paid  would 
support  an  assumpsit  (i).     In  like  manner  it  has  been  held  that  a 

(/)  7  T.  R.  MS.  291  ;  18  L.  J.,  C.  P.  18«. 

ig)  Coektkott  V.  Bennett,  2  T.  R.  768.  (•)  Hopet  v.  Jlder,  6  East,  16,  n. ;  Rth- 

(A)  Per  Dennum,  C.  J.,  in  Rotcorla  ▼.  gers  ▼.  Stevens,  2  T.  R.  718 ;  Lundie  v. 

Thomas,  8  Q.  B.  287  :  and  see  cases  re-  Robertson,  7  East,  281 ;  Haddock  y.  Buryi 

viewed  in  a  note  to  Wennatl  t.  jtdney,  8  Middx.  Sittings,  T.  8  Geo.  II.  per  itay- 

B.  &  P.  249 ;  Kaye  v.  Button,  2  D.  &  L.  mond,  C.  J. 
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promifle  to  pay  a  debt  barred  by  tbe  Statute  of  Limitations  (^),  a 
positive  ana  precise  promise  (/)  by  a  bankrupt  after  his  certificate 
to  pay  an  antecedent  debt  (m),  and  a  promise  by  a  person  of  full 
age  to  pay  a  debt  contracted  during  his  infiincy  (if  m  writing  and 
signed,  9  Geo.  IV.  c.  14,  s.  6),  are  binding  (»).  But  if  the  sub- 
sequent promise  be  conditional,  it  is  incumoent  on  the  plaintiff  to 
show  the  condition  performed;  as  if  a  bankrupt,  after  obtaining 
his  certificate,  promise  to  pay  a  prior  debt  when  he  is  able,  the 
plaintiff  must  prove  the  ability  of  the  defendant  to  pay  at  the  time 
of  the  action  brought  on  the  subsequent  promise  (o). 

With  regard  to  insolvents  the  rule  was,  it  seems,  formeriy  the 
same ;  and  in  Best  v.  JBarher  {p),  which  was  decided  under  the 
21  Geo.  III.  c.  63,  a  motion  to  set  aside  an  execution  on  a  pro- 
missory note  g^ven  by  a  debtor,  partly  for  the  old  debt  and  partly 
on  a  new  consideration,  was  discnarged.  Subsequently,  under  the 
7  Geo.  IV.  c.  57,  s.  61,  a  similar  decision  was  come  to  in  PHhpott 
V.  Aslett^  1  C,  M.  &  R.  85,  where  the  defendant  having  omitted  to 
plead  his  discharge  under  the  act,  and  having  suffered  judmient  by 
default  on  a  bill  of  exchange  accepted  for  the  balance  of  the  old 
and  also  for  a  new  debt,  the  court  refused  to  set  it  aside.  In  a 
subsequent  case,  however,  of  Smith  v.  Alexander,  6  Dowl.  13,  the 
court,  under  similar  circumstances,  set  aside  a  warrant  of  attorney 
and  judgment  si^ed  under  it  to  the  extent  of  the  old  debt,  and  this, 
it  is  submitted,  is  the  more  correct  decision  (see  per  Parhe,  B.,  in 
DenTie  V.  Knotty  7  M.  &  W.  143),  in  support  of  which  the  following 
considerations  are  submitted.  The  1  &  2  Vict.  c.  110,  s.  91, 
which  is  a  re-enactment  of  the  7  Geo.  IV.  c.  57,  s.  61,  provides 
^*  that  no  writ  of  fi.  fa.  or  elegit  shall  issue  on  anv  judgment 
obtained  against  such  (insolvent)  prisoner  for  any  debt,  dbc.  with 
respect  to  which  such  person  shall  nave  become  so  entitled,  nor  in 
any  action  upon  any  new  contract  or  security  for  payment  thereof, 
and"  that  if  any  such  action  shall  be  brought,  it  snail  be  lawful  for 
the  defendant  to  plead  his  discharge  under  the  act  {q).  Now  it  is 
clear  that  a  judgment  on  a  cognovit  given  to  a  creditor  subsequent 
to  the  insolvent  s  discharge,  in  pursuance  of  a  previous  aflpreement 
whereby  the  debt  was  omitted  from  the  insolvent's  schedule,  will 
be  set  aside — ^this  was  decided  in  Tabram  v.  FreemasHj  2  C.  &  M. 
451,  where  Bay  ley,  J.,  said,  ''The  intent  of  the  statute  was,  thai 
insolvents  should  lay  before  their  creditors  and  the  court  a  iur  and 
true  statement  of  their  affiiirs,  that  where  they  have  been  guilty  of 

(*)  Hpking  Y.  Bastiagt,  Lord  RaTin.  (»)  Souihertm  y.  WhUUek,  1  Str.  690. 

889.     If  in  writing,  signed,  9  Geo.  IV.  c  per  Raymond,  C.  J. 
14,  s.  1.  (o)  Berford  ▼.  Saundert,  2  H.  Bl.  116. 

(0  Linbujf  V.  WHghtman,  6  Esp.  198.  (p)  B.  R.M.  28Geo.  III.  MS.;  Doiigl. 

The  promise  roust  be  distinct  and  un-  101,  n.;  S.  C.  3  Dougl.  188;  and  see  Bx 

equivocal,  per  Lord  Ellenbercugh,  C.  J.,  parte  BarUm,  1  Atk.  256. 
in  Fleming  v.  Haynee,  1  Sta.  S70.  (q)  Skeerman  y.  JAonqMoii,  11  A.  8;  E. 

(m)  IVtiemaH  v.  FeNten,  Cowp.  644;  see  1027. 
poet,  tit.  <<  Bankrupt.'' 
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no  BWCGfnducl  their  persens  should  be  dischatged  and  ihebt  pro- 
perty divided  amoiig  their  creditors,  and  that  when  discharged 
tbe^  flhovld  be  wiimmn^ered  with  prior  obligations  and  free  to  seek 
their  Urelifaood^  subject  to  the  riehts  of  Uieir  creditors  to  dieir 
Aiture  surphn  property ;  aU  these  ^ects  might  be  defeated  if  agree* 
memU  She  ilte  present  could  be  supported  in  law.**  In  the  above 
case,  it  is  to  be  observed  that  the  person  to  whom  the  co^ovit 
was  given  was  the  insolvent's  attorney,  who  had  the  preparation  of 
the  schedule,  so  that  there  was  a  direct  fraud  upon  the  Court  in  the 
omission  of  the  debt  in  question.  In  Goidd  v.  WilUams,  4  Dowl. 
91,  however,  where  a  bill  of  exchange  was  given  by  the  insolvent 
after  his  discharge  for  a  debt  included  in  his  schedule,  in  pursuance 
of  an  agreement  made  previous  to  his  discharge  for  withdrawing 
an  intended  opposition,  it  was  held,  that  the  defendant  could  not 
be  held  to  ban  upon  it  Ace.  Jackson  v.  Dttmson,  4  B.  &  Aid.  691, 
where  a  judgment  obtained  by  a  creditor  under  sitoilar  circum- 
stances was  set  aside  on  the  ground  that  the  agreement  was  con- 
traih^  to  (he  policy  of  the  insolvent  act,  inasmuch  as  it  enabled  the 
creditor  to  take  to  himself  a  large  portion  of  the  fiiture  effects 
which  the  legislature  intended  to  be  distributed  amongst  all  the 
creditors;  and  so  strong  have  the  words  of  the  act  been  held,  that 
even  where  a  new  consideration  was  added,  a  defendant  msolvent 
has  been  held  not  liable  to  be  sued.  JSvanSY,  WiHiams,  1  G.kM. 
30;  Ashley  v.  Killichy  6  M.  &  W.  609.  In  Collins  v.  Benton,  2 
M.  Sc  6.  861,  B.,  the  insolvent,  gave  to  his  creditor  A.  a  bill  of 
exchange  accepted  by  himself  for  a  debt  owing  from  B.  to  A. ; 
B.  sub^uently  obtained  his  discharge  under  the  Insolvent  Act, 
and  A.  sued  tne  drawer  of  the  bill  and  took  him  in  execution. 
To  obtain  the  drawer's  discharge  B.  gave  A.  a  warrant  of  attorney 
for  62/.,  which  included  the  amount  of  the  bill  for  which  A.  had 
recovered  against  the  drawer,  and  the  execution  as  to  this  item  was 
set  aside.  An  insolvent  cannot  be  arrested  on  a  new  promise  to 
pay  the  old  debt;  Wilson  v.  Kemp,  3  M.  &  S.  696;  but  if  a  new 
debt  be  included  in  the  amount  for  which  he  is  arrested,  he  is  not 
entitled  to  his  discharge.    I>enne  v.  Knott,  7  M.  &  W.  143. 

Although  in  the  instances  given  ante,  p.  63,  a  moral  obligation 
has  been  neld  to  be  a  good  consideration  for  an  express  promise, 
it  has  never  been  carried  Airther,  so  as  to  raise  an  implied  promise 
in  law.  Hence,  where  the  parish  officers  of  A.  laid  out  money  in 
providing  medical  assistance  and  other  necessaries  for  a  pauper, 
who  was  taken  suddenly  ill  in  the  parish,  and  could  not  be  removed 
in  conseauence  of  his  iUness,  it  was  held,  that  the  law  would  not 
raise  an  implied  promise  .in  the  parish  of  B.  in  which  the  pauper 
was  legally  settled,  to  reimburse  tne  money  laid  out  by  the  parish 
of  A.,  although  the  parish  of  B.  had  notice  of  the  pauper's  ill- 
ness (r).     An  accident  happened  to  a  driver  of  a  waggon  belonging 

(r)  Atkhu  v.  B(mw9U,  2  Eairt,  505. 
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to  I.  S.  in  the  parish  of  A. ;  the  man  was  immediately  removed  to 
the  nearest  public-house^  which  was  in  the  parish  of  B.,  where  the 
plaintiff  attended  him  as  a  surgeon;  the  parish  officer  of  B. 
visited  the  place,  and  did  not  dischai^e  the  plaintiff;  it  was  held, 
that  he  was  liable  to, pay  the  plaintiff  for  his  attendance,  the  re- 
moval being  b<m&  Jide{s),  Note, — The  plaintiff  was  in  the  habit 
of  attending  the  parish  poor  of  B. 

A  master  is  not  liable  upon  an  implied  assumpsit  to  pay  for 
medical  attendance  on  a  servant,  who  has  met  with  an  accident  in 
his  service  (0- 

An  action  on  the  case  does  not  lie  for  the  recovery  of  expenses 
arising  from  a  moral  obligation  to  do  a  thing  which  the  law  does 
not  compel ;  as  for  the  expenses  arising  from  the  pregnancy  of  a 
daughter  debauched ;  to  maintain  an  action  for  that  injury  there 
must  be  a  loss  of  service  («).  See  post^  tit.  "  Master  and  Servant" 
But  the  maintenance  of  an  illegitimate  child  by  its  mother  is  a 
sufficient  consideration  for  a  promise  by  the  reputed  father  to  pay 
an  annuity  to  her ;  for  he  might  have  had  the  child  affiliated  on 
him  {x).  The  moral  obligation  which  a  father  is  under  to  provide 
for  his  child,  imposes  on  him  no  liability  to  pay  the  debts  incurred 
by  the  child ;  and  he  is  not  so  liable  unless  he  has  given  the 
child  authority  to  incur  them^  or  has  expressly  contracted  to  pay 
them  (y). 

Tlie  Agreement  must  he  legal. — In  order  to  maintain  an  as- 
sumpsit, the  aCTeement  must  be  legal ;  that  is,  it  must  not  con- 
travene any  rule  of  the  common  law,  the  express  provisions  of 
any  statute  {z)^  or  the  general  policy  of  the  law.  The  two  essen- 
tial parts  in  every  parol  agreement  are  the  consideration  and  the 
promise.  If  either  of  these  be  illegal,  or  if  part  of  the  entire 
consideration  be  illegal  (a),  or  if  the  promise  be  to  do  two  or  more 
acts,  one  of  which  is  illegal  (i),  an  action  cannot  be  maintained  for 
a  breach  of  the  agreement.  Hence,  where  the  consideration  was, 
that  the  plaintiff  would  procure  the  defendant  to  be  presented  and 
instituted  to  a  chapel,  it  was  adjudged  illegal,  on  the  ground  of 
its  being  simony,  and  therefore  incapable  of  supporting  an  as- 
sumpsit (c).  So  where  defendant,  an  imder-sheriff,  having  seized 
the  goods  of  J.  S.  under  an  elegit  sued  out  by  the  plaintiff,  in  con- 
sideration that  the  plaintiff,  at  the  request  of  the  defendant,  would 
sue  out  another  writ  of  elegit^  and  authorize  some  person  to  receive 
the  goods,  promised  to  procure  the  goods  to  be  found  by  an  in- 

(#)  Lamb  v.  Bunce^  4  M.  &  S.  275.   See  {y)  Mortmore  y,  Wright,  6  M.  &  W. 

TomUruon  y,Bentall,  5  B.  &  C.  738;  Wing  482. 

Y.  Mill,  1  B.  &  Aid.  104.  (x)  Featherttone  ▼.  Haickint,  3  Leon. 

(0  Wetnudl  V.  jfdney,  8  B.  &  P.  247.  222  ;  Cro.  Eliz.  199. 

(«)  Satterthwaite  v.  Dewhurtt,  B.  R.  E.  (a)  Cro.  Jac.  103. 

25  Geo.  III.  A.  P.  B.  No.  85  ;  Dampier,  (ft)  T.  Jones,  24. 

MSB.  L.  I.  L.  (e)  Mackaller  v.  Todderick,  Cro.  Car. 

{x)  Jwningi  v.  Brown,  9  M.  &  W.  496.  861. 
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quisition^  and  to  deliver  them  to  the  person  authorized  ;  the  court 
were  of  opinion  that  the  promise  was  ill^al:  1.  Because  the 
seizing  the  goods  under  the  first  elegit  was  ill,  for  want  of  an  in- 
quisition,  and  it  differed  from  a  fi.  fa.,  so  that  the  defendant  was  a 
trespasser  ab  initio,  and  this  promise  was  to  make  good  his  own 
wrong  :  2.  It  was  ihe  duty  of  the  sheriflF  to  return  the  jury,  who 
ought  to  be  impartial ;  but  this  promise  bound  him  contrary  to  the 
duty  of  his  office,  and  although  one  part  of  the  promise  was  legal, 
yet  that  depending  on  the  ille^  part  vitiated  the  whole  (rf).  So 
where  a  person  promised  to  indemnify  a  ^oler,  if  he  would  permit 
a  prisoner  to  escape  out  of  execution,  it  was  adjudged,  that  an 
action  could  not  be  maintained  for  a  breach  of  the  promise,  because 
the  consideration,  namely,  the  suffering  a  prisoner  in  execution  to 
escape,  was  against  law  (e).  So  where,  in  consideration  that  the 
plaintiff  at  the  request  of  the  defendant  had  published  a  libel 
against  a  third  person,  and  had  consented  to  defend  an  action 
brought  a^nst  nim  for  such  publication,  the  defendant  promised 
to  indenmify  the  plaintiff  against  all  costs  and  expenses  incurred 
thereby ;  it  was  held,  that  the  consideration  was  ille^,  and  that  if 
that  objection  could  be  got  rid  of,  and  the  consideration  rejected  as 
surplusage,  the  promise  was  one  by  a  stranger  to  the  action,  and 
therefore  void  for  maintenance  (/). 

If  an  officer  permit  a  prisoner  to  go  at  large,  in  consequence  of 
which  he  (the  officer)  is  obliged  to  pay  the  creditor,  the  officer 
cannot  maintain  an  action  for  money  paid  against  the  debtor,  for 
he  cannot  raise  a  cause  of  action  against  the  debtor  by  a  payment 
of  money  for  him  caused  by  his  own  breach  of  duty  {ff).  But 
where  an  officer  discharged  a  prisoner  arrested  on  mesne  process,  on 
payment  of  the  sum  sworn  to  and  costs,  and  was  afterwards 
obliged  to  pay  the  residue  of  the  debt,  it  was  held  by  Bvller,  J., 
that  as  the  officer  had  not  been  guilty  of  any  improper  conduct, 
and  as  he  was  by  law  compellable  to  pay  the  wJiole  debt,  he  was 
entitled  to  recover  against  the  defendant  for  so  much  money  paid 
to  his  use.     Cordron  v.  Lord  Masserene,  Peake's  N.  P.  C.  143. 

By  24  Geo.  II.  c.  40,  s.  12,  it  is  enacted,  "  that  no  person  shall 
maintain  any  action  for  any  debt  or  demand,  for  any  spirituous 
liquors,  unless  such  debt  has  been  bon&  fide  contracted  at  one 
time,  to  the  amount  of  20^.  or  upwards ;  nor  shall  any  item  in  any 
account  for  distilled  spirituous  liquors  be  allowed,  where  the  liquors 
delivered  at  one  time,  and  mentioned  in  such  item,  shall  not  amount 
to  20«.  at  the  least,  without  fraud  ;  and  where  no  part  of  the  liquors 
sold  or  delivered  shall  have  been  returned  or  agreed  to  be  returned 
directly  or  indirectly,"  &c. 

In  assumpsit  for  goods  sold  and  delivered,  it  appeared  that  the 

id)  Morris  v.  Chapman,  T.  Jones,  24 ;       See  also  SherUy  v.  Packer,  1  Roll.  813. 
Carter,  223,  S.  C,  (/)  Shackell  v.  Ro»Ur,  2  B.  N.  C.  684. 

(«)  Mariyn    v.  Blithman,    Yelv.   197.  (g)  Pitcher  v.  BaiUy,  8  East,  171. 
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defendant  had  rim  up  a  score  for  grog,  beer,  and  ItaringA,  con- 
sumed by  him  at  a  public  hcMise  kept  by  the  plaintifil  It  was 
objected,  that  the  demand  for  the  grog  could  not  be  mtstained, 
being  illegal  within  the  preceding  statute.  ITunnson^  B.,  was  of 
this  opinion,  observing,  however,  that  the  statute  was  confined  to 
spirituous  liquors.  The  plaintiff  recovered  for  the  residue  of  his 
demand  (t).  The  above  statute  extaids  to  biUs  of  exchange,  pari 
of  the  consideration  for  which  are  spirituous  liquors  sold  in  less 

^ufintities  than  20^.  value  (k) ;  although  the  contrary  was  held  by 
lOrd  JEUenborwtgh  in  a  case  at  Nid  Prius  (J). 

It  was  at  one  time  thought,  that  this  statute  did  not  apply  to 
cases  where  the  spirituous  liquors  were  sold  in  less  quuitities  than 
208.  by  a  spirit  merchant  to  the  keeper  of  «i  eating-house  for 
consumption  by  the  customers  of  the  latter  as  they  required  it  (m), 
and  in  Proctor  v.  Niekolsony  7  C.  &  P.  69,  Lord  Abinger  expressed 
im  opinion,  that  this  enactment  did  not  apply  to  cases  where 
spirits  are  supplied  by  an  innkeeper  to  guests  wno  are  lodging  in 
ttie  house.  In  Bwmyeat  v.  Hutchinson  (ft),  however,  k  was  held 
that  charges  for  spirits  under  20^.  suppKed  to  guests,  and  fimning 
part  of  a  tavern-bill,  cannot  be  recovered,  altm^h  tlie  defendant 
was  not  present  at  the  entertainment ;  and  in  Jmighes  r.  Done^  1 
Q.  B.  294,  the  Court  of  Queen's  Bench  held,  that  this  section 
contains  an  unqualified  prohibition  of  the  sale  of  spirituous  Uquors 
to  a  smaller  amount  tmm  20«.  at  a  time ;  and  tnat  the  price  of 
spirits  sold  in  quantities  less  than  the  required  amounS;,  by  a 
spirit-merchant  to  a  publican,  to  be  consumed,  not  by  the  pub* 
hcan  himself^  but  by  his  customers,  cannot  be  recovered  in  an 
action. 

But  where  parties,  having  cross-demands,  balance  and  settle 
their  accounts,  it  is  no  defence  to  an  action  brought  for  the 
balance  that  part  of  the  amount  was  for  spirits  delivered  in 
quantities  under  20^.  in  value  (o).  Where  a  paymeirt  is  made 
generally  on  account,  and  no  specific  direction  as  to  its  application 
18  given^  the  creditor  may  apply  it  to  such  portion  of  his  claim  as 
consists  of  spirits  sapplied  uiMler  the  value  of  20«.  {p). 

It  was  formeriy  held,  that  where  acts  have  been  passed,  cen^ 
taining  r^uktions  as  to  articles  which  are  the  sufagect  of  sale,  and 
the  policy  of  the  act  is  for  the  security  of  the  buyers,  and  to  protect 
them  against  the  firauds  of  tile  seller  (9),  the  seller  could  not 

(0  QUpim  ▼.  lUnik,  DevoMlike  Lent  t.  Uing^  8  B.  «t  C.  1S9. 

Ass.  1809,  MS.  (7)  Skhs,  if  passed  for  the  protectioD 

(A)  Scott  V.  Otllmore,  8  Taunt.  226.  of  the  revenue  only.    Brown  v.  DtMom, 

(0  Speneer  ▼.  Smith,  8  Campb.  9.  10  B.  8i  C.  98*    The  true  rale,  howeTer, 

(m)  Jaekoon  y.  Jttrill,  Peake's  N.  P.  C.  is  not  whether  the  act  was  passed  to  pro- 

180.  tect  the  buyer  or  the  revenue,  but  whether 

(n)  6B,&  Aid.  241.  the  legislature  intended  to  prokihit  the 

(o)  D&mtcn  ▼.  Rtmnantt  6  Esp.  24.  contraet,  if  unaeeompenied  by  certain  fcr- 

if)  PhUpottv.  Joneo,  2  A.  ft E.  41.  A«w,  malities  or  not.     Taylor  v.  Crowkmd  Gat 

if  the  contract  is/orMiMm  by  law;    WHght  CM^aay,  10  Ezch.  298.    Aad  the  ol^ect 
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recover  the  price,  woleas  he  observed  the  repuktioiifl,  or  ofikfls 
(sembk)  they  have  been  expressly  waived  by  the  Imver  (r).  Thus 
where  an  action  was  brought  to  recover  the  price  of  a  quantity  of 
bricks  sold  by  the  plaintifi^  a  brickmaker,  to  the  defendant,  and  it 
appeared  that  the  oricks  had  been  selected  by  the  defendant,  but 
upon  being  measured  they  were  found  to  be  of  less  dimensions 
than  the  17  Geo.  III.  c.  42  required,  it  was  held,  that  the  plaintiff 
could  not  recover;  the  policy  of  the  statute  being  to  protect  the 
purchaser  of  this  article  against  the  fraud  of  the  seller  («).  But 
see  now  note  (q),  infra,  Budpost,  p.  62.  In  these  cases,  although 
a  penalty  be  imposed  in  the  same  clause  of  the  act  which  re- 

amres  the  thing  to  be  done,  yet  the  remedy  of  the  public  is  not 
lereby  limited  to  a  proceeding  for  the  penalty,  but  the  clause 
may  be  used  as  a  defence  to  an  action  (t).  So  a  contract,  e.  y.  a 
bill  of  exchange,  with  an  association  of  which  spiritual  persons 
are  members,  contrary  to  57  Geo.  III.  c.  99,  s.  3,  has  been  hekl 
void  (m). 

Of  Agreements  in  Restraint  of  Trade.  ^*^  The  eeoeral  rule  is,  thai 
aU  restraints  of  trade  (which  the  law  so  much  tavoure),  if  nothing 
more  appears,  are  bed.  This  is  the  rule  which  is  laid  down  in  the 
fiunous  case  of  Mitchel  v.  BeynoldSf  I  P.  Wms.  181  (in  which  all 
the  cases  and  arguments  in  relation  to  this  matter  are  tbofoi]^hly 
wd^^d  and  considered).  But  to  this  general  rule,  there  aw  some 
exceptions,  as  first,  that  if  the  restraint  be  only  particuUw  in  re* 
spect  to  the  time  and  place,  and  there  be  a  good  consideration 
given  to  the  person  restrained,  a  contract  or  agreement  upon  such 
consideration,  so  restraining  a  particular  person,  may  be  good  and 
vaHd  in  law,  notwithstanding  the  general  rule,  and  this  was  the 
very  case  of  Mitchel  v.  Reynolds^^  (jx).  Thus  a  promise  not  to  use 
a  trade  in  a.  particular  place  is  valid  (y).  So  a  contract  entered 
into  by  an  attorney,  that  he  would  relinquish  and  make  over  to  B. 
and  (t.,  two  other  attomies,  his  business  so  ^  as  respected  his 
practice  in  the  profession  within  London,  and  160  miles  from 
thence,  and  all  nis  business  as  agent,  &c.,  and  that  he  would  re- 

of  the  tt&tuts  fat  tbc  prote«ti«B  of  Ae  t.  BugkBt^  foi^  p.  ML 
public  or  the  revenue,  as  the  case  may  be,  («)  Law  ▼.  Hodson,  11  East,  800. 

IS  only  one  amongst  other  means  for  de-  {t)  For$ter  ▼.  Tayhr,  supra. 

Unamng  tkat  intentkm.    See  jmt  Par**,  (u)  Hall  ▼.  Frmiklhty  B  M.  ft  W.  269. 

B.,  in  Amift  ▼.  JfiwAootf,  14M.&W.463k  Such  contracts  are  now  legaliaM^  by  4  &  5 

(r)  Omukll  ▼.  Daiotan.  4  C.  B.  876,  as  Vict.  c.  14,  fMut,  «  BiUs  of  EaBchange/' 
to  cods.    Portter  v.  Toytor,  8  B.  &  Ad.  («)  Per  WilUs,  C.  J.,  in  the  Matimrffe^ 

887 ;  8  N.  ft  M.  244v  as  to  irldns  of  butter  rf  Gwtmaktrs  ▼.  Fttf,  Willes,  888.    See 

not  leffttlly  rnvked^     Tptmt  ▼.  Thomoit  also  Sarthy  ▼.  Ommdngij  8  C.  B.  247 1 

M'Clel.  ft  Y.  119,  as  to  barley  soki  by  poH,  tit.  "Debt."     BxcIiisiTe  rights  of 

the  katteti  [local  measures  are  now  al-  trading  in  towns  were  abolished  by  6  ft  8 


the  katbeti  [local  measures  are  now  al-      trading  in  towns  were  abolished  by  6  ft  8 

lowed  with  certain  Umiutions ;  6  8i  6      Will.  IV.  «.  76,  s.  14. 

Will.  IV.  c.  68,  s.  6].    See  also  LangUm  (y)  Broad  v.  JoU^,  Cro.  Jac.  896. 
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commend  bis  clients  and  permit  B.  and  G.  to  use  his  name  in  the 
business,  has  been  held  good  (z). 

Of  Agreements  contrary  to  public  Policy. — The  defendant  in 
consideration  that  the  plaintiff,  who  was  master-joiner  in  one 
of  the  Royal  dock-yards,  would  procure  himself  to  be  super- 
annuated, undertook,  in  case  he,  defendant,  should  succeed  the 
plaintiff  as  master-joiner,  to  allow  him  the  extra-pay  from  the 

irard-books.  This  agreement  having  been  nlade  without  the  know- 
edge  of  the  navy-board,  to  whom  me  appointment  belonged,  was 
held  void,  on  the  ground  that  it  was  contrary  to  public  policy  (a). 
So  where  A.  through  the  interest  of  B.  was  appointed  to  the  office 
of  customer  of  Carlisle,  having  previously  signed  an  agreement 
that  his  name  was  made  use  of  in  trust  for  B.,  and  that  he  would 
appoint  such  deputies  as  B.  should  nominate,  and  would  empower 
B.  to  receive  the  fees  of  the  office  to  his  own  use,  this  agreement 
wafi  held  void ;  first,  as  being  against  the  principles  of  the  common 
law,  inasmuch  as  the  public  was  abused  and  the  king  deceived ; 
and,  secondly,  because  the  agreement  was  in  violation  of  the  12 
Rich.  II.  c.  2,  and  6  &  6  Edw.  VI.  c.  16,  which  were  made  to 
guard  against  evils  of  this  nature  (i).  On  the  same  ground,  it 
was  held,  that  upon  an  agreement  for  the  sale  (by  the  owner)  of 
the  command  of  a  ship  in  the  service  of  the  East  India  Company, 
made  without  the  knowledge  and  against  the  bye- laws  of  the 
company,  an  action  could  not  be  maintained  (c). 

A  promise  was  made  by  the  defendant,  a  friend  of  a  bankrupt, 
when  he  was  on  his  last  examination,  that  in  consideration  that  tne 
assignees  and  commissioners  would  forbear  to  examine  the  bankrupt 
concerning  certain  sums  of  money  with  which  he  was  charged,  he, 
defendant,  would  pay  those  sums ;  the  consideration  was  held  void, 
being  contrary  to  the  policy  of  the  bankrupt  laws(^).  The  as- 
signees cannot  legally  enter  into  any  contract  with  a  particular  cre- 
ditor, that  on  a  certain  event  he  shall  receive  out  of  the  estate  the 
full  amount  of  any  debt.  It  is  the  duty  of  the  assignees  to  make  an 
equal  distribution  of  the  effects  among  the  creditors,  in  proportion 
to  all  the  debts  of  the  bankrupt  («).  An  agreement  by  the  payee 
of  a  bill  of  exchange  to  discharge  a  person  liable  upon  it,  in  con- 

(s)  Butm  V.  Guy,  4  East,  190.  who  have  the  power  of  appointment,  as 

(a)  PartoHSY,  Thomptonfl  H.  Bl.  822.  commissionsin  the  army,  &c«  Per  Kenytm^ 

(6)  Garforih  y.  Fearon,  1  H.  Bl.  827.  C.  J.,  and  Lawrence,  J.,  8  T.  R.  92,  94. 

And  see  Hopkitu  v.  Prescoit,  4  C.  B.  67S.  (c)  Blael^wrd  v.  Prtttm,  8  T.  R.  89. 

With  respect  to  offices  under  government  See  Stackpole  v.  Earie,  2  Wils.  188.     If 

not  mentioned  in  any  statute,  it  has  been  the  company  consents,  see  Riehardeom  v. 

decided,  that  they  cannot  be  sold.     But  Meliish,  2  Bing.  229. 

there  are  some  offices  which  may  be  the  (d)  Nerot  v.  Wallace,  8  T.  R.  17. 

subject  ofsale,ifthe  sale  takes  place  under  («)  Stainet  v.  Wai$norigta,  6  B.  N.  C. 

the  authority  and  with  the  consent  of  those  1 74. 
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sideration  that  the  latter  would  not  move  the  Court  of  Queen's 
Bench  against  him  (the  payee)  for  a  misdemeanor,  is  illegal  (/). 
But  it  seemsy  that  in  cases  of  misdemeanor,  where  the  party  ag- 
grieved is  also  entitled  to  an  action  for  damages,  e.  g,  in  the  case 
of  a  nuisance  or  assault,  he  may  compromise  or  settle  his  private 
damage  in  any  way  he  may  think  fit(^). 

So  where,  a  petition  having  been  presented  to  the  House  of 
Commons  against  the  return  of  a  member  on  the  ground  of 
bribery,  the  petitioner  entered  into  an  agreement,  in  consideration 
of  a  sum  of  money,  and  upon  other  terms,  to  proceed  no  further 
with  the  petition ;  it  was  held,  that  this  aCTeement  was  ill^al  (A). 
Note, —  In  this  case  it  was  determined  that  the  agreement  was 
admisible  in  evidence,  for  the  purpose  of  insisting  on  the  ill^;ality 
of  the  transaction,  without  being  stamped,  and  that  a  stamp  is 
unnecessary  where  the  instrument  shows  no  contract  in  law,  and 
cannot  be  enforced  between  the  parties  (t). 

A  number  of  bleachers  in  the  county  of  Lancaster,  finding  that 
losses  to  a  considerable  amount  had  been  incurred  by  them  from 
their  not  being  entitled  to  retain  goods,  put  into  their  hands,  for  a 
general  balance,  came  to  an  agreement  that  they  would  not  receive 
Uie  goods  of  any  person,  who  would  not  consent  that  they  should 
be  retained  for  a  general  balance  that  might  happen  to  l>e  due  to 
them.  This  agreement  came  to  the  knowledge  of  J.  S.,  who  after- 
wards sent  a  quantity  of  goods  to  A.,  one  of  these  bleachers,  for 
the  purpose  or  being  bleached.  J.  S.  became  a  bankrupt.  The 
assignees  demanded  the  goods,  but  the  bleacher  insisted  that  he 
had  a  lien  on  the  goods  for  what  remained  due  to  him  for  his 
work  and  labour  upon  other  goods  delivered  to  the  bankrupt  be- 
fore the  bankruptcy.  It  was  contended,  on  the  part  of  the  assig- 
nees, that  the  object  of  the  agreement  was  to  create  a  lien  in  cases 
where  none  existed  before ;  and  though  an  individual  might  impose 
such  terms  on  his  customers,  yet  it  was  not  competent  to  a  class  of 
men  to  do  it ;  and  that  it  was  against  public  policy  to  permit  com- 
binations of  diis  sort  to  avail.  But  the  court  were  of  opinion,  that 
as  the  convenience  of  commerce  and  natural  justice  were  on  the 
side  of  liens,  this  agreement  was  legal,  its  object  being  merely  to 
enforce  that  which  the  law  considered  as  equitable ;  more  espe- 
cially as  it  was  made  by  persons  who  had  an  option  either  to  work 
for  this  or  that  person  as  they  chose  (A). 

A  contract  for  the  sale  of  goods,  to  be  delivered  at  a  future  day, 
is  not  invalidated  by  the  circumstance  that,  at  the  time  of  the 
contract,  the  vendor  neither  has  the  goods  in  his  possession,  nor 
has  entered  into  any  contract  to  buy  tnem,  nor  has  any  reasonable 
expectation  of  becoming  possessed  of  them,  by  the  time  appointed 

(/)  Pool  Y.  Bou^fieldf  1  Campb.  55.  (i )  So  of  an  unstamped  cheque,  Keabie 

ig)  Kebr  v.  Leeman,  9  Q.  B.  371 ;  Ji  ▼.  ▼.  Paynt,  8  A.  &  E.  555 ;  and  aee  Holmu 

Biakemert,  14  ibid.  544.  ▼.  J^smith,  7  Exch.  802. 

(A)  Coppoek  V.  Bowert  4  M.  &  W.  861.  (Ar)  Kirkman  ▼.  Shaufcrou,  6  T.  R.  14. 
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for  delivering  tkntt,  otherwise  than  by  pwrchfliiog  them  after 
makisg  the  contnet;  for  such  a  contract  does  not  amoai^  to  a 
wager,  ioaainuch  aa  both  the  contractiag  parties  are  act  cognisant 
of  the  &ct  that  the  goods  are  not  in  the  rendor's  poasessioa;  and 
eren  if  it  were  a  waser,  it  i&  not  iilegai,  because  it  has  no  neeessarj 
tendency  to  injure  uiird  parties  (/)• 

A  oontrad  in  restraoal  of  marriage  generally  is  ill^^al,  a»  being 
against  the  soand  policy  of  the  krw  (m).  A&er,  if  the  lestrietioa 
te  eonftned  to  a  partienkyr  nalion,  i.p,  a  SeotchmaB  (it),  and  hmi^ 
taitiona  dtmanU  vuhntMe  asa  taUd  (o> 

Of  Aarmnmtr  in  csmtraoentkm  ef  atttwtei.-^*'  It  is  perfectly 
aettted,  vmk  where  the  contract  which  the  niainliff  seeks  to  enfoic^ 
be  it  express  cor  inched,  is  expressly  or  or  implication  forbidden 
by  the  coaimon  ov  statute  low,  no  court  will  lend  its  asMstance  to 

Eve  it  effect.  It  is  equally  clear,  that  a  contract  is  Toid,  if  pvo- 
bited  by  a  statute,  though  the  statute  inflicts  a  penalty  only,  be- 
cause such  a  penalty  imphes  a  prohibition ;  Lord  HoUj  Baa^tlUt  v. 
Vmor  (p).  And  it  may  be  safi^y  laid  down^  that  if  the  amtraei  be 
rendered  illegal,  it  can  make  no  difierence  in  point  of  law,  whether 
the  statute  which  makes  it  so,  has  in  view  the  protection  of  the 
revenue  or  any  other  object.  The  sole  question  is,  whether  the 
etaiute  means  ta  prohibit  tne  cofUracf'  (9).  Hence,  where  an  agree* 
ment  was  made  between  two  parties,  subjects  of  this  country,  and 
one  of  whom  was  resident  in  Guernsey,  for  the  sale  and  delivery 
of  goods  in  Guernsey^  for  the  purpose  of  being  smuggled  into 
England;  it  was  held,  that  the  venaor  could  not  maintain  bxl  ac- 
tion for  the  valne  of  the  goods  (r).  So  where  the  vendor  was 
concerned  in  giving  assistwce  to  the  vendee  in  smi^ling  the 

goods,  by  packing  uiem  in  the  manner  most  suitable  for,  and  with 
le  intent  to  aid„  that  purpose,  although  the  vendor  was  a  foreigner, 
rendent  abroad,,  and  the  sale  and  delivery  of  the  goods  were  com- 
pleted abroad,  it  was  held,  that  the  vendor  coiHd  not  resort  to 
the  laws  of  this  country  to  give  effect  to  his  agreement  («}.  The 
mere  knowledge  of  the  vendor,  however,  that  the  goods  were 
purchased  for  the  purpose  of  being  smuggled,  is  not  sufficient  to 
prevent  his  recovering  m  an  action  for  the  price  of  the  goods,  if  the 
vendor  was  a  foreig;ner  resident  abroad,  and  the  sale  and  delivery 
were  completed  abroad  (Q. 

So  a  printer  cannot  recover  for  work  and  materials  expended  in 
printing,  a  book,^  if  he  has  not  printed  his  name  and  place  of  abode 

(0  mbhUmkliB T. MfMoHne, « M. a  W.  {p)  Caidi.  2«S. 

462 ;  UorHmtr  ▼.  UPCalkm,  6  M.  &  W.  (9)  Per  Parke,  B.,  Cope  v.  Sowlaadi^  2 

76 ;  S.  C.  in  error,  9  M.  &  W.  656.  M.  &  W.  157  ;  and  see  Taylor  v.  Crow- 

(m)  Hmtkff  ▼.  Riee,  10  Baa^  22 ;  poet,  land  Oa$  Cempimy,  10  Bxcb.  29a 

tit  "  Wager."  (r)  Bigge  t.  Lawrence,  8  T.  R.  464  s 

(»)  Perrin  ▼.  Lyon,  9  Eaat,  170 ;  RandaU  Clugae  ▼.  Pemduna,  4  T.  R.  467. 

T.  Payne,  1  Bro.  C.  C.  55.  («)  Waymell  ▼.  Reed,  5  T.  R.  599. 

(0)  Llo^  ▼.  Lloyd,  21  L.  J.,  Ch.  596.  (t)  Holman  v.  Johnson,  Cowp.  641. 
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on  the  &ni  and  last  kaves^  in  %eoordanca  m&  the  39  Qeo.  III. 
c.  79y  8.  27  (tc).  An  opera  singer  cannot  recover  on  a  hill  of  ex^ 
change  accepted  in  diBcharge  of  a  4ebt  due  for  performances,  See*  at 
a  theatre  not  duly  licensed  (jx).  A  person  not  diily  qualified  accord* 
ing  to  the  44  Geo.  III.  c.  98,  s.  14^  cannot  recover  for  work  and 
labonr  in  drawing  conyeyancea  of  real  and  personal  estate,  kc.  (y). 
Nor  (jfemble)  ai^  unlicensed  person  for  surgical  operations,  medicines, 
&c.  {z)  Nor  a  London  broker  for  commission,  &c.,  unless  duly 
licensed  (a).  And  so  far  has  this  principle  been  carried,  that  a  drug* 
gist^  who— after  the  passing  of  the  43  Geo.  III.  c.  38,  which  forb^ 
an^y  person  from  procuring  to  be  mixed  or  compounded  any  liquor 
to  imitate  beer  vom  any  other  ingredient  but  malt  and  hops,  nut 
before  the  61  Geo.  III.  c.  87,  which  prohibited  the  sale  by  drug- 
gists to  brewers  of  the  articles  therein  specified,  but  did  not  induae 
the  drug^  for  which  the  action  was  brought-^brought  an  action 
aramst  the  defendants^  brewerSj^  for  the  price  of  cevtain  drugs 
which  he  had  sold  to  them,  was  held  not  entitled  to  recover  (S). 
Note. — It  was  proved,  that  the  plaintiff  knew  that  the  drugs  were 
intended  to  be  used  in  the  brewery,  and  the  court  apparency  relied 
upon  this,  but  this  fact  would  deem  to  make  no  dinerence,.  if  the 
contract  itself  was  not  prohibited  by  the  act  (c). 

Where  on  the  other  hand  the  indentioob  of  the  statute  ia.  not  to 
prohibit  tiie  contract,  tbe  plaintiif  ia  entitled  to  recovee.  Such 
were  tibe  cases  of—  Wether^u^.  JonM  (d),  wfaese  the  permit  deltvered 
by  the  seUer,  a  distiller,  to  the  buyer,  dkL  not  truly  npecify  the 
strength  of  the  q>irits  sold  in  accorcumce  with  6  Geo.  IV.  c.  80,.  a. 
124 ; — Hodgium  v.  Temple  (e\.  where  the  plaintiff,  a  distiUep,  re* 
covered  the  price  of  spifituous  Utpiors  sold  to  the  dl^endant,.  who 
to  hb  knowledge  carried  on,  the  business  both  of  a  rectifi^  and 
letailer  of  qfHints,  eontrary  to  the  26  Geo»  III.  c.  73,  s.  64 ;— ^om7b 
V.  Duncfm  (/),  where  one  of  the  five  plainti&,  wh«  wece  in  part- 
nership toge^£c  aa  distillers,  carried  on  a  lieteil  smcLb  busmess 
within  two  miles  of  the  distillery,  contrary  to  the  4  Geo.  IV.  c.  94, 
M.  132,  l,33;--£f«i«li  v.  Mawhood  ig\  whese  the  plaintiffs,  dealers 
m  tobaceo^  had  not  painted  their  name*  over  their  premiaeft  in  ac- 
eoidanee  with  the  6  Geo.  IV.  c.  81,  s.  25;  in  all  wnicfa  cases,  tiie 
eourt  held,  that  the  pvoyisions  of  the  difierent  statutea  were  in  the 
nature  of  excise  regulations,  and  tiidir  intention^  the  protection  of 

(»)  BemUfV.Bigmotd,  5  B.  &  AM.  865.  (h)  Langt^  ▼.  Eu^,  1  M.  fr  S.  59ft 

(»)  IM  Begnu  ▼.  jfrmmieadt  la  Bingh.  (e)  Mpdgfm  ▼.  Tntpk^  5  Taunt  ISl ; 

107 ;  Levy  v.  YaUt^  S  A.  fle  E.  129.  Wetherell  ▼.  Jonu,  a  B.  &  Ad.  225. 

(u)  Taylor  ▼.  Crowkmd  0<u  and  Coke  {d)  8  B.  ft  Ad.  225;  aec.  Johnson  t. 

CwfWMiy,  10  Bxch.  2M.  Hudwn,  11  BMt,  180;  but  tee  2  Will  lY. 

(9)  Gmtain  ▼.  Fabm,  2  CampK  144;  e.  16,  b.  12. 

Cepe  y.  Rowlands^  2  M.  &  W.  159.    See  (e)  5  Taunt.  181. 

II01V21  Sr  29  Vkt.  c.  90,  8»  88.  (/)  10B.ftC.9& 

(a)  Cbfw  V.  Bmdmdt,  mpra^g  SmUh  v.  {g)  14  M.  &  W.  452. 
Lindo,  27  L.  J.,  C.  P.  196. 
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the  revenue  by  the  imposition  of  a  penalty,  but  not  the  prohibition 
of  the  contract. 

Where  an  action  was  brought  for  the  price  of  stock  sold  and 
transferred  by  the  plaintiiF  to  the  defendant,  and  the  defendant 
pleaded  that  the  stock  was  transferred  by  virtue  of  an  agreement 
with  the  plaintiff  for  the  transfer  of  the  same,  and  that,  at  the  time 
of  the  agreement  for  the  sale,  the  plaintiff  was  not  actually  pos- 
sessed of  or  entitled  to  the  stock,  and  therefore  that  the  contract 
was  void  by  the  provisions  of  the  7  Geo.  II.  c.  8,  s.  8 ;  it  was  held, 
that  the  plea  was  no  answer  to  the  action,  for  that,  the  executed 
consideration  declared  on  being  legal,  though  the  transaction  in  its 
inception  might  have  been  illegal,  the  plaintiif  was  entitled  to  re- 
cover (A). 

Of  Fraudulent  Agreements.— The  a^eement  must  be  fidr  and 
honest,  and  not  entered  into  for  a  fraudulent  purpose ;  for  fraudu- 
lent contracts  are  considered  in  the  same  light  as  illegal  contracts, 
and  consequently  an  action  cannot  be  maintained  for  the  breach  of 
them.  The  defendants  being  indebted  to  the  plaintiffs  and  other 
creditors,  and  being  insolvent,  assi^ed  all  their  effects  in  trust  to 
pay  lis.  in  the  pound  to  their  creditors,  to  which  all  the  creditors 
consented,  and  signed  the  deed  of  trust,  except  the  plaintiffs,  who 
refused  to  sign  and  to  take  any  composition,  unless  tne  defendants 
would  give  them  a  note  for  the  remaining  9«.  in  the  pound ;  the 
defendants  accordingly  gave  a  note  to  that  amount,  whereupon  the 
plaintiffs  signed  the  deed.  It  appl^ared,  that  if  the  plaintiffs  had 
not  signed,  the  rest  of  the  creditors  would  not  have  signed  the 
deed.  An  action  having  been  brought  on  the  note,  a  verdict  was 
found  for  the  defendants :  on  an  application  made  to  the  court  for 
a  new  trial,  it  was  refused;  Lord  Kenyan,  C.  J.,  observing,  that 
the  foundation  of  his  opinion  was,  **  that  the  temptation  to  give 
this  note  was  a  fraud  on  the  creditors  who  were  parties  to  the  con- 
tract, on  which  their  debts  were  to  be  cancelled  in  consideration 
of  receiving  a  composition.  The  note  preceded  the  execution  of 
the  deed;  all  the  creditors  being  assembled  for  the  purpose  of 
arranging  the  defendant's  affairs,  they  all  undertook  and  mutually 
contracted  with  each  other,  that  the  defendants  should  be  discharged 
from  their  debts  after  the  execution  of  the  deed.  Then  the  plain- 
tiffs, in  fraud  of  that  engagement,  entered  into  a  contract  with  the 
defendants,  which  prevented  their  being  put  into  that  situation 
which  was  the  inducement  to  the  other  creditors  to  sign  the  deed, 
and  to  relinquish  a  part  of  their  demands"  (i).  So  where  a  trust 
deed  was  proposed  to  the  creditors  of  an  insolvent,  whereby  they 
all  engagea  to  accept  payment  of  their  debts  by  six  instalments^ 

(A)  M*Callan  ▼.  MorHmer,  9  M.  &  W.      and  see  MiddUton  v.  Lord  Ontlow,  I  P. 
636,  (Ezch.  Ch.) .  Wmi.  768,  pott,  *'  Money  had  and  re- 

(i)  Coekthoit  V.  Bennett,  2  T.  R.  763 ;      ceived.'' 


ASSUMPSIT.  66 

the  aecQQd,  third  and  fourth  of  ivhich  were  to  be  guaranteed  by 
collateral  security  and  the  fifth  and  sixth  were  to  remain  on  the 
Bingle  securi^  of  the  insolvent ;  several  of  the,  creditors  refused  to 
sign,  unless  the  plaintiffs  did :  in  order  to  induce  the  plaintiffs  to 
sign  the  deed^  the  defendant,  at  the  instance  of  the  insolvent, 
agreed  that  he  (the  defendant)  would  procure  the  plaintiffs  a 
collateral  security  for  the  fifth  and  sixth  instalments  within  a  given 
time,  whereupon  the  plaintiffs  signed  the  trust  deed,  and  the  other 
creditors,  who  had  before  refused,  signed  also,  but  without  any 
knowledge  of  the  agreement  between  me  plaintiffs  and  defendant : 
an  action  having  been  brought  for  the  non-performance  of  this 
agreement,  it  was  held  to  be  a  void  agreement,  on  the  ground  that 
it  was  a  fraud  agfainst  the  other  creators :  and  although,  in  this 
case,  the  stipulation  by  the  plaintiffs  was  for  a  fiu-ther  8ecurity,*and 
not  for  more  money,  there  was  not  any  difference,  in  substance, 
whether  a  creditor  stipulated  for  that,  wmch  he  thought  would  pro- 
duce him  money  more  certainly,  or  for  a  larger  sum  than  he  had 
agreed  to  take  in  common  with  the  other  creditors ;  that  it  was 
equally  a  fraud  upon  the  other  creditors  to  stipulate  for  either  (k). 

So  where  the  plaintiff,  before  signing  a  composition  deed,  by  which 
the  creditors  of  the  defendant  agreea  to  take  a  composition,  pay- 
able partly  by  instalments  and  secured  by  the  defenaant's  promis- 
sory notes,  stipulated,  without  their  knowledge,  for  a  bill  of 
exdiaxige,  to  be  indorsed  to  him  by  the  defendant  for  a  further 
sum,  it  was  held,  that  the  whole  agreement  between  the  plaintiff 
and  the  defendant  was  void,  as  being  a  fraud  upon  the  other 
creditors,  and  that  the  plaintiff  could  not  recover,  even  upon  the 
defendant's  notes,  for  the  amount  of  the  composition-money,  al- 
though he  had  received  nothing  on  the  bill  indorsed  to  him  by 
the  defendant  (/).  So  where  the  plaintiff  refused  to  sign  a  com- 
position deed,  unless  the  defendants  would  pay  him  dividends  at 
a  rate  exceeding  that  which  the  other  creditors  had  accepted,  and 
the  defendants  agreed  to  this,  and,  as  an  inducement  to  him  to 
make  the  contract,  stated  that  no  other  creditor  had  received  a 
similar  preference,  a  statement  which  was  false  within  the  know- 
ledge or  the  defendants,  it  was  held,  that  this  deception  of  the 
plaintiff  by  the  defendants  was  no  answer  to  the  defendants'  plea 
of  release  under  the  composition  deed,  for  '^  as  the  plaintiff  was 
himself,  in  the  transaction  of  the  composition  and  release,  guilty  of 
fraud  in  respect  of  the  other  compounding  creditors,  in  stipulating 
for  a  preference  to  himself,  he  is  not  at  liberty  to  insist  on  the 
fraud  at  the  same  time  practised  on  himself  (m)/ 

The  creditors  of  a  bankrupt  entered  into  a  deed  of  composition 
to  receive  eight  shillings  in  the  pound  in  full  discharge  of  their 

{k)  Leicester  ▼.  JZow,  4  East,  872;  and  Bee  Higgins  ▼.  Pitt,  4  Exch.  823. 

see  Ex  parte  Sadter,  15  Ves.  62 ;  Cuiling-  (m)  MaUalieu  ▼.  Hodgson,  16  Q.  B.  689, 

worth  ▼.  Loyd,  2  Beay.  891.  per  Colmdgs  and  Erie,  JJ.,  Wightman^  J., 

(/)  Howden  T.  Haigh,  11  A.  &  £.  1088.  diss. 

VOL.  I.  F 
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debts,  and  agreed  to  release  every  thing  beyond  that,  and  give  vp 
all  securities  to  the  bankrupt,  and  join  in  a  petition  to  the  chan- 
cellor to  supersede  the  commission ;  one  of  the  creditors,  having 
two  distinct  debts  due  from  the  bankrupt,  for  one  of  which  he  held 
bills  to  the  full  amount,  received  his  dividend  of  eight  shillings  in 
ihe  pound  on  both  debts,  and  then  received  the  fiill  value  of  some 
of  the  bills ;  it  was  held,  that  the  bankrupt  was  entitled  to  sue  for 
the  money  so  obtained  on  the  bills  in  an  action  for  money  had  and 
received  (n).  But  where  the  creditors  of  an  insolvent  agreed,  by 
an  instrument  (not  under  seal),  that  they  would  accept  in  full 
satisfaction  of  their  debts  twelve  shillings  in  the  pound,  payable  by 
instalments,  and  would  release  him  from  all  demands ;  and  one  of 
the  creditors,  who  signed  for  the  whole  amount  of  his  debt,  held 
at  the  time,  as  a  security  for  part,  a  bill  of  exchange  drawn  by  the 
debtor,  and  accepted  by  a  third  person;  the  money  due  on  his  bill 
having  afterwards  been  paid  by  the  acceptor,  and  an  allowance 
made  by  the  creditor  to  the  insolvent  of  the  excess  of  the  com- 
position-money he  had  received,  it  was  held,  that  the  creditor 
might  retain  the  money  he  had  received  for  the  bill,  the  agreement 
of  composition  not  containing  any  express  stipulation  for  giving  up 
securities,  nor  anything  whence  such  a  stipulation  could  be  implied, 
and  the  effect  of  it  not  being  to  extinguish  the  original  debt  \jo). 

Where,  however,  the  debt  is  actually  released  by  the  composition 
deed,  the  creditor  has  not  any  right  to  hold  any  collateral  security 
which  may  have  been  deposited  with  him ;  neither  can  he  make 
the  giving  up  such  a  security  a  consideration  for  a  promise  by  the 
debtor  to  pay  the  residue  of  the  debt,  beyond  the  amount  of  the 
composition  received  under  the  deed  (p).  Where  defendant  en- 
tered into  a  composition  to  pay  his  creditors  6«.  8rf.  in  the  pound, 
upon  condition  of  being  released,  and  nearly  two  years  after- 
wards  gave  one  of  the  creditors,  who  had  agreed  to  sign  the 
composition,  a  bond  for  the  residue  of  her  debt,  she  not  having 
received  the  amount  of  her  composition,  although  divers  creditors 
had  signed  the  deed,  received  their  composition  and  released  the 
defendant ;  it  was  held,  that  the  bond  was  good :  for  that,  as  it 
was  not  given  or  agreed  to  be  given  at  the  time  of  the  composition^ 
it  was  not  a  fraud  on  the  other  creditors  (y). 

Where  A.  gave  B.  a  sum  of  money  for  goods  in  advancement  of 
C,  a  secret  agreement  between  B.  and  C,  that  C.  should  pay  B.  a 
further  sum  for  the  goods,  was  held  void  on  the  CTound  that  it 
was  a  fraud  upon  A.  (r)  So  where  it  was  agreed  between  the 
vendors  and  the  vendee  of  goods,  that  the  vendee  should  pay  10«. 
per  ton  beyond  the  market  price,  which  sum  was  to  be  applied  in 
liquidation  of  an  old  debt  due  to  one  of  the  vendors,  and  the  pay- 
ment of  the  goods  was  guaranteed  by  a  third  person,  to  whom  the 

(n)  Stock  V.  Mawson,  1  B.  «f  P.  286.  (q)  Took  v.  Tuck,  4  Bingh.  224. 

(o)  Thomat  v.  Courtnay,  1  B.  &  Aid.  1.  (r)  Jackton  v.  Duehaire,  3  T.  R.  651. 

ip)  Cowper  V.  Green,  7  M.  &  W.  633. 
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bargain  between  the  parties  was  not  communicated,  it  was  held, 
that  this  was  a  fraud  and  rendered  the  guarantee  void  (s). 

To  assumpsit  for  the  non-performance  of  a  written  agreement  to 
take  a  furnished  house,  the  defendant  pleaded  that  the  plaintiff 
procured  the  defendant  to  enter  into  the  agreement  by  means  of 
traud,  covin  and  misrepresentation;  on  which  issue  was  joined. 
It  appeared  at  the  trial,  that  the  plaintiff  had  employed  ah  agent 
to  let  the  house  in  question,  and  the  defendant,  being  in  treaty  with 
the  agent  for  taking  it,  asked  him,  ''If  there  was  any  objection  to 
the  house  ?"  to  which  he  answered  that  there  was  not :  the  defend- 
ant signed  the  agreement,  but  afterwards  discovered  that  the  ad- 
joining house  was  a  brothel,  and  on  that  ground  declined  to  fulfil 
the  contract.  It  was  held,  that  it  was  not  sufficient  to  support 
the  plea,  that  the  representation  turned  out  to  be  untrue,  but  that 
for  that  purpose  it  ought  to  have  been  proved  to  have  been  fraudu- 
lently made ;  that  as  the  representation  was  not  embodied  in  the 
contract,  the  contract  could  not  be  affected  hy  it  unless  it  were  a 
fraudulent  misrepresentation  (t).  And  this  pnnciple,  viz.,  that  to 
avoid  a  contract  on  the  ground  of  a  misrepresentation  collateral  to 
and  not  part  of  the  contract  itself  (u),  there  must  be  moral  as  well  as 
l^al  fraud  (2:),  i.  6.,  the  representation  must  be  untrue  in  fact,  and 
the  representer  must  know  (or  believe)  it  to  be  untrue,  has  after 
much  discussion  in  the  courts  been  finaUy  settled  (y).  In  Taylor 
Y.  Ashton  (2;),  this  principle  was  carried  somewhat  further,,  and  it 
was  held,  that  it  was  not  necessary  to  show  that  the  party  making 
the  representation  knew  it  to  be  untrue;  but  that  it  was  sufficient 
if  the  representation  was  made  for  a  fraudulent  or  deceitftil  pur- 
pose (a),  and  the  representer  did  not  know  it  to  be  true,  or,  it  seems, 
nad  no  reasonable  and  well-grounded  belief  of  its  truth  (j)). 

{t)  Pidcoek  v.  Bishop,  3  B.  &  C.  605 ;  because,  though  he  knew  the  fact,  he  was 

North  British  Insurance  Compantf  ▼.  Lloyd,  not  cognizant  of  the  misrepresentation 

10  Rxch  523.  being  made  nor  ever  directed  the  agent  to 

(0  Corrfoot  V.  Fowke,  6  M.  &  W.  858,  make  it ;  and  the  agent,  because,  though 

Lord  Whinger,  C.  B.,  diss.  he  made  a  misrepresentation,  yet  he  did 

(«)  Jitter,  if  it  is,  as  in  cases  of  in-  not  know  it  to  be  one  at  the  time  he  made 

surance  and  the  like  ;  Moens  v.  Heyworth,  it,  but  gave  his  answer  bond  fide,**    See 

10  M.  &  W.  157.  on  this  point,  per  Campbell,  C.  J.,   Wilde 

(x)  Knowledge  of   the   untruth    is,  it  v.  Gibson,  I  H.  of  L.  C.  634 ;  2  Smith's 

seems,  conclusive  evidence  of  moral  fraud,  L.  C.  71  b;  Bartlett  v.  Salmon,  6  De  Gex, 

although  there  is  an  absence  of  corrupt  Mac.  3r  G.  33,  39,  40. 

intention ;  PolhiU  v.  Walter,  3  B.  &  Ad.  («)  11  M.  &  W.  401 ;  s.  v.  Freeman  v. 

114.  Baker,  5  B.  &  Ad.  801. 

(y)  Wilson  v.  Puller,   3  Q.  B.  68  and  (a)  t.  e.  {semble)  for  the  purpose  of  in- 

1009  ;  Collins  v.  Evans,  6  Id.  820 ;  Orm-  ducing  a  person  to  do  what  he  otherwise 

rod  ▼.  Huth,  14  M.  &  W.  851  ( all  cases  in  would  not  have  done.    The  purpose  or  ob- 

Cam.  Scacc.)     It  is  to  be  observed,  that  ject  of  the  statement  in  the  case  under 

besides  the  principle   above  mentioned,  coivsideration,  viz.  to  induce  the  public  to 

the  case  of  Cornfoot  v.  Fowke  decided  that  take  shares  in  a  certain  company  was  i&ot 

the  facts  there  disclosed  were  not  suf-  tn  tffe//*  either  fraudulent  or  deceitful, 

fident  to  brin^  the  case  within  it,  for  that  {b)  Shrewsbury  v.  Blount,  2  M.  &  O. 

neither  the  principal  nor  the  agent  com-  475 ;  Hay  ward  ▼.  Creasy  f  2  East,  92. 
Diitted  a  moral  fraud, — **  the  principal, 

f2 
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Of  immoral  Agreements. — If  the  agreement  be  of  such  a  nature, 
that  the  carrying  it  into  effect,  and  enforcing  it,  will  give  a  sanction 
and  encouragement  to  immorality,  an  action  cannot  be  maintained 
for  the  violation  of  it.  This  position  is  founded  on  the  maxim,  ex 
turpi  ccntsd  non  oritur  actio,  or,  in  the  elegant  paraphrase  of  Lord 
Jdansfield,  justice  must  be  drawn  from  pure  fountains. 

In  an  action  for  the  use  and  occupation  of  a  lodging,  where  it 
appeared  that  the  lodging  was  let  to  the  defendant  for  the  purj)oses 
of  prostitution,  and  with  a  knowledge  on  the  part  of  the  plaintiff 
of  that  fact,  it  was  held,  that  the  action  was  not  maintainable  (r). 
So  where  an  action  was  brought  against  the  defendant  for  board 
and  lodging,  and  it  appeared  in  evidence,  that  the  defendant  was 
a  lady  of  easy  virtue,  that  she  had  boarded  and  lodged  with  the 
plaintiff,  who  had  kept  a  house  of  ill  feme,  and  who,  besides  what 
she  received  for  the  board  and  lodging  of  the  unfortunate  women  in 
her  house,  partook  of  the  profits  of  their  prostitution ;  Lord  Kenyon, 
C.  J.,  was  of  opinion,  that  such  a  demand  could  not  be  heard  iiTa 
court  of  justice  (rf ).  On  the  same  principle  it  was  held,  that  an 
assumpsit  would  not  lie  to  recover  the  value  of  prints  of  an  immoral 
(or  libellous)  tendency,  which  had  been  sold  by  the  plaintiff  to  the 
defendant  (e).  But  m  an  action  to  recover  the  amount  of  a  bill 
for  washing  done  by  the  wife  of  the  plaintiff,  where  it  appeared  in 
evidence,  that  the  defendant  was  a  prostitute,  and  that  the  articles 
washed  consisted  principally  of  expensive  dresses,  in  which  the 
defendant  appeared  at  public  places,  and  of  gentlemen's  night- 
caps, which  were  worn  by  the  persons  who  slept  with  the  defend- 
ant ;  with  all  which  circumstances  the  plaintiff  was  acquainted ;  it 
was  held,  that  the  use  to  which  the  aefendant  applied  the  linen 
could  not  affect  the  contract,  and  that  the  plaintiff  was  entitled  to 
recover  (/).  The  same  doctrine  was  laid  down  by  Lord  JEllen- 
borough,  in  Bowry  v.  Bennet,  1  Campb.  348,  where  an  action 
was  brought  against  a  prostitute  to  recover  the  value  of  some 
clothes  which  had  been  furnished  by  the  plaintiff.  The  Chief 
Justice  said,  that  the  mere  circumstance  of  the  defendant  being  a 
prostitute,  within  the  knowledge  of  the  plaintiff,  would  not  render 
the  contract  illegal.  In  order  to  defeat  the  action,  it  must  be 
shown  that  the  plaintiff  expected  to  be  paid  out  of  the  profits  of 
the  defendant's  prostitution,  and  that  he  bad  sold  her  the  clothes 
in  order  to  carry  it  on.  A  similar  distinction  was  taken  by  Lord 
Tenterden,  C.  J.,  in  Appleton  v.  Campbell,  2  C.  &  P.  347. 

Past  or  future  cohabitation  is  insufficient  to  support  a  pro- 
mise {g).  But  an  agreement  by  the  reputed  fether  of  an  illegiti- 
mate child  to  pay  the  mother  an  annuity  if  she  will  undertake  the 

(c)  Critp  V.  Churchill,  C.  B.  E.  84  Geo.  Throgmorton,  R.  &  M.  251. 
III.     Per  Eyre^  C.  J. ;  Ace,  Girarday  v.  (e)  Per  Latorence,  J.,  4  Esp.  97. 

Richardson,  1  Esp.  18.  (/)  Lhyd  v.  Johnson,  1  B.  &  P.  840. 

(rf)  Howard  v.  Hodget,  Middlesex  Sit-  (g)  Binnington  v.  Wallit,  4  B.  &  Aid. 

dogs,  B.  R.  2  Dec.  1796;  Jennings  v.  650. 
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sole  maiatenance  of  the  child,  and  not  affiliate  it  on  the  father,  is 
valid  (A), 


II.   Of  the  Creneral  Indebitatus  Assumpsit, 

The  rules  laid  down  in  the  preceding  pages  govern  the  action 
of  assumpsit  in  both  its  forms ;  that  is,  wnether  the  plaintiff  sets 
forth  the  agreement,  for  the  breach  of  which  he  complains, 
specially ;  or  whether,  the  nature  of  his  case  permitting  it,  he 
adopts  the  more  general  form  of  what  are  called  the  indebitatus 
counts. 

The  distinction  between  the  actions  of  assumpsit  and  debt  so 
far  as  the  ifuidntaius  counts  are  concerned, — for  debt  lies  in  many 
cases  where  assumpsit  does  not, — was,  previously  to  the  15  &  16 
Vict,  c  76,  one  of  form  only,  for  it  was  held,  that  the  former  would 
not  lie  in  any  case  but  where  the  latter  did.  HarcTs  case,  Salk.  23. 
The  declaration  in  both  cases  recited,  that  the  defendant  was  in- 
debted to  the  plaintiff  for  goods  bargained  and  sold,  or  sold  and 
delivered,  &c.  (as  the  case  might  be),  and  in  assumpsit  proceeded 
to  allege  that  the  defendant,  "  in  consideration  of  the  premises, 
promised  to  pay,''  a  promise  which  the  law  implied  from  the  sale  or 
delivery,  &c.  of  the  goods,  and  which  it  was  not  necessary  to  prove ; 
whereas  in  debt  it  proceeded  to  state,  that  by  the  non-payment  of 
the  sum  claimed,  an  action  had  accrued  to  the  plaintiff  to  demand 
it  from  the  defendant,  omitting  the  statement  or  the  promise.  The 
above  act,  however  (s.  49),  directs  that  "  the  statement  (in  plead- 
ings) of  promises,  which  need  not  be  proved  as  promises  in  indebi- 
tatus counts,  &c.  shall  be  omitted,"  and  in  schedule  (B.),  forms  1  to 
14,  gives  some  specimens  of  such  counts  in  a  form  somewhat  dif- 
ferent from  that  previously  used,  the  appropriate  plea  to  which,  bv  the 
provisions  of  the  same  schedule,  is  "  never  indebted.^' — By  s.  91,  it 
IS  enacted,  that  the  forms  in  the  schedule  (B.)  may  be  used,  and 
they  certainly  should  be  (see  Place  v.  Potts,  8  Exch.  706),  so  that 
all  actions  on  the  indebitatus  counts  are  now  both  in  form  and  sub- 
stance actions  of  debt. 

Of  the  Indebitatus  Counts. — Forms  of  such  counts  will  be  found 
in  the  schedule  (B.)  to  the  16  &  16  Vict.  c.  76,  forms  1  to  14,  and 
'  it  is  enacted  by  s.  91,  that,  "  the  forms  contained  in  the  schedule 
shall  be  sufficient,  and  those  and  the  like  forms  may  be  used  with 
such  modifications  as  may  be  necessary  to  meet  the  facts  of  the 
case,  but  nothii^  herein  contained  shall  render  it  erroneous  or 
irr^ular  to  depart  from  the  letter  of  such  forms,  so  long  as  the 
substance  is  expressed  without  prolixity."  Those  of  the  inde- 
bitatus counts  in  most  frequent  use,  viz.  for  work  done  and  materials 
provided,  goods  bargained  and   sold,  goods  sold  and  delivered, 

(A)  Crmphurst  y.  Laverock,  8  Exch.  208. 
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money  lent,  money  paid,  money  received,  and,  on  an  account 
statea,  are  called  the  common  counts.  Although  the  form  of  the 
indebitatus  counts,  as  will  be  seen  from  the  examples  above  given, 
is  very  concise,  it  is  necessary  that  it  should  appear  ^br  what  the 
defendant  is  indebted.  A  declaration  merely  stating  that  the 
defendant  was  indebted,  &c.,  not  stating  for  what,  is  bad  in  arrest 
of  judgment  (A),  or  judgment  upon  it  would  be  reversed  in  error  (/). 
It  should  appear,  too,  that  the  action  is  brought  for  a  debt  payable 
in  prcBsenti;  a  declaration  stating  that  the  defendants  were  in- 
debted to  the  plaintiffs  for  freight,  omitting  the  words  "  for  money 
payable,'*  was  held  bad  on  general  demurrer.  Place  v.  Potts^  8 
Exch.  25.  It  is  sufficient,  however,  if  the  cause  of  action  be  stated 
quite  generally,  e.  g.  for  the  agistment  of  cattle  on  the  plaintiff's 
ground  (m) ;  for  a  premium  upon  a  policy  of  insurance  upon  such  a 
ship  (n) ;  on  a  foreign  judgment,  without  stating  the  cause  of 
action  on  which  the  judgment  proceeded  (o).  And  it  is  not  neces- 
sary to  specify  the  particular  items  constituting  the  debt  or  de- 
mand (/?).  Their  generality  is  limited  by  the  particulars  of  demand 
which  the  plaintiff  by  rule  19  of  Reg.  Gen.  (Hil.  T.  1863)  is  to 
deliver  with  the  declaration  in  every  case,  (except  where  the  writ 
has  been  specially  indorsed  under  the  provisions  of  the  25th 
section  of  the  Com.  Law  Proc.  Act,  1852>,  a  copy  of  which  par- 
ticulars must  be  annexed  by  plaintiff's  attorney  to  the  record  at 
the  time  when  it  is  entered  with  the  Proper  oiBScer.  This  annexa- 
tion supersedes  the  necessity  of  proof  ot  delivery  at  the  trial  (  y), 
and  if  the  plaintiff  gives  credit  in  the  particulars  for  any  sum  of 
money  paid  to  him,  it  is  not  necessary  for  the  defendant  to  plead 
payment  of  such  sum  (r) ;  see  post,  tit.  "  Debt." 

In  consequence  of  their  conciseness,  and  the  latitude  of  proof 
which  they  admit  of  at  the  trial,  the  indebitatus  counts  are  generally 
used  where  applicable.  They  will  not  lie  on  a  special  agreement 
till  the  terms  of  it  have  been  performed  (s),  but  "  whenever  the 
terms  of  a  special  agreement  have  been  performed,  so  as  to  leave 
a  mere  simple  debt  or  duty  between  the  parties"  [where  the  duty  con- 
sists* in  a  money  payment],  "the  plaintiff  may  give  the  circumstances 
in  evidence,  and  recover  under  the  indebitatus  counts"  {t), 

A  corporation  aggregate  may  sue  and  be  sued  in  the  indebitatus 
counts  on  an  executed  parol  contract  (u),  e,  g,  for  goods  sold  and 

(*)  Fotfer  V.  Sndth,  Cro.  Car.  81.     See  (r)  13  PI.  R.,  HU.  T.  1858  ;  Morrit  ▼. 

now  15  &  16  Vict.  c.  76,  8.  143.  Jone*,  1  Q.  B.  897.    Pott,  "  Pleadings," 

(/)  Woodford  V.  Decu^,  Cro.  Jac.  206.  "  Payment" 

(m)  Gardiner  v.  BelUngham,  Hob.  5.  («)  Gordon  ▼.  Martin,  Fitzgibbon,  808 ; 

(fi)  Fowk  ▼.  Pinsaeke,  2  Lev.  153.  ScoU  v.  Parker^  1  Q.  B.  809. 

(o)  Plaiitow  V.  Van  Uxem,  Doug.  5,  n.  (0  Per  Parke,  B.,  in  Stone  y.  Rogers,  2 

An  Iriab  judgment  since  the  Union,  Har-  M.  &  W.  448;  and  see  Linnegar  y.  Hodd, 

rU  V.  Saunders,  4  fi.  &  C.  41 1.     See  Guin^  5  C.  fi.  487. 

ness  V.  Carroll,  1  B.  &  Ad.  459;    pott,  (u)  Beverley  v.   The  Lincoln   Gat  and 

p.  72.  Coke  Company,  6  A.  &  E.  829;  and  see 

ip)  Holmet  V.  SavUl,  Cro.  Car.  116  ;  Finlay  v.  Bristol  and  Exeter  Railway  Com- 

Hibbert  v.  Courthorpe,  Carth.  276.  pany,  7  Exch.  409. 

{q)  Macarthy  v.  Smith,  8  Bingh.  145. 
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delivered ;  for  they  may  contract  without  affixing  the  common  seal, 
in  cases  where  convenience,  amounting  almost  to  necessity,  requires 
that  they  should  do  so ;  as  in  hiring  inferior  servants,  or  doing  acts 
frequendy  recurring,  or  too  insignificant  to  be  worth  the  trouble  of 
affixing  the  common  seal  {x),  or  in  matters  connected  with,  and 
necessary  for,  the  business  or  trade  for  which  they  are  incor- 
porated (y).  The  appointment  of  an  attorney  to  conduct  import- 
ant suits  aiFecting  the  rights  and  property  of  the  corporation  can- 
not be  considered  a  trifling  matter ;  nor  is  it  of  such  frequent  oc- 
currence, or  of  such  immediate  urgency,  as  to  render  it  incon- 
venient to  postpone  it  until  the  seal  of  the  corporation  can  be 
affixed  to  the  retainer  (z).  It  makes  no  difference  as  to  the  right 
of  a  corporation  to  sue  on  a  contract  entered  into  by  them  without 
seal,  whether  the  contract  be  executed  or  executory,  or  whether 
the  promises  be  express  or  implied  («);  although  it  may,  if  they  be 
the  parties  sued  (6).  In  the  case  of  The  Fishmongers'  Company  v, 
Robertson,  5  M.  &  G.  131,  6  Scott's  N.  R.  56,  where  the  contract 
was  one  which  did  not  fall  within  any  of  the  exceptions  to  the 
general  rule  requiring  corporate  contracts  to  be  under  the  common 
seal,  Tlndaly  C.  J.,  delivering  the  judgment  of  the  court,  said, 
"  whatever  may  be  the  consequences,  where  the  agreement  is  en- 
tirely executory  on  the  part  of^  the  corporation,  yet,  if  the  contract, 
instead  of  being  executory,  is  executed  on  their  part, — if  the  per- 
sons who  are  parties  to  the  contract  with  the  corporation  have  re- 
ceived  the  benefit  of  the  consideration  moving  from  the  corporation, 
— in  that  case  the  other  parties  are  bound  by  the  contract,  and 
liable  to  be  sued  thereon  by  the  corporation.  Even  if  the  contract 
put  in  suit  by  the  corporation  had  been,  on  their  part,  executory 
only,  not  executed,  we  feel  little  doubt  but  that  their  suing  upon 
the  contract  would  amount  to  an  admission  on  record  by  them 
that  such  contract  was  duly  entered  into  on  their  part  so  as  to 
bind  themselves;  and  that  such  admission  on  the  record  would 
estop  them  from  setting  up  as  an  objection,  in  a  cross  action,  that 
it  was  not  sealed  with  their  common  seal"  (c). 

In  addition  to  the  causes  of  action  already  enumerated,  it  has 
been  held,  that  the  indebitatus  counts  will  lie  for  a  fee  due  from  any 
person  who  accepts  the  honour  of  knighthood,  to  the  gentlemen 
ushers  and  daily  waiters  to  the  king  (d) ;  for  fees  due  to  an  usher 
of  the  black  rod  {e) ;  for  a  reasonable  and  customary  fine  due  to 
the  heir  of  the  lord  from  the  copyholder,  upon  the  death  of  the 

(*)  Mayor  qf  Ludlow  v.  Charlton,  6  M.  G.  896 ;  5  Scotfs  N.  R.  777. 

&  W.  822.  (a)  Church  v.   The  Imperial  Gas  Light 

(y)  Henderson  ▼.  Australian  Steam  Navi-  and  Coke  Company ^  6  A.  &  E.  846. 

gaUon  Company,  24  L.  J.,  Q.  B.  822 ;  Smith  (6)  Doe  y.  Taniere,  12  Q.  B.  1018. 

▼.  Hull  Glass  Company,    11   C.  B.  897;  \c)  Ace,   Mayor   of   Sandwich    y.    The 

Australian  Steam  NamgatUm  Company  v.  Qvteen,  16  L.  J.,  Q.  B.  482. 

Marzelti,  11  Exch.  228.  {d)  Duppa  v.  Gerrard,  Carth.  05. 

(s)  Arnold  v.  Mayor  qf  Poole,  4  M.  &  {e)  Saunderson  y.  Brignall,  Str.  747. 
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lord  (e) ;  for  a  fine  upon  an  admittance  to  a  copyhold  (/) ;  or 
customary  tenement  (^);  for  freight  (A);  for  goods  and  chattels, 
e.  g,y  fish  due  by  custom  in  respect  of  the  plaintifF's  Uability  to 
keep  up  a  capstan  and  rope  for  the  purpose  of  hauling  the  boats 
on  shore  (i);  for  money  due  by  the  custom  of  London  for  scav- 
age(A);  for  tolls  (0;  for  tolls  of  wheat  (m);  for  stallage,  by  the 
owner  of  a  market,  and  that  without  showing  any  contract  in 
fact  between  him  and  the  occupier  of  the  stall  (n) ;  for  petit 
customs  due  to  a  municipal  corporation  (o),  e.  ^.,  weighage  (/>) ; 
for  burial  fees  (j),  if  actually  paid  to  a  receiver,  and  the  question 
is  one  of  money  had  and  received  as  between  the  rector  and 
receiver ;  otherwise  an  action  does  not  he,  the  remedy  being  in 
the  spiritual  court  (r) ;  for  a  penalty  due  by  the  ordinances  of  a 
company  for  not  serving  the  office  of  steward,  according  to  a  bye- 
law  (s);  and,  lastly,  on  a  foreign  or  colonial  judgment  (^),  for 
costs  (tt). 

In  an  action  brought  in  England  to  recover  the  value  of  a  given 
sum,  Jamaica  currency,  upon  a  judgment  obtained  in  that  island  ; 
the  value  is  that  sum  in  sterling  money  which  would  have  pro- 
duced the  sum  recovered  in  Jamaica  currency  according  to  the 
rate  of  exchange  between  Jamaica  and  Englana  at  the  date  of  the 
judgment  (»). 

A  foreign  or  colonial  judgment  is  prima  fcude  evidence  under 
these  counts,  and,  it  is  now  settled,  conclusive  upon  the  merits  (ti?), 
(a  fortiori,  therefore,  it  would  seem,  upon  the  regularity  of  its  own 

(e)  Shuttleworih  y.  Garrett,  Carth.  90,  public  in  considerotton  of  ibe  toll ;  and 

Holt,  C.  J.,  diss.  Buch  original  grant  is  a  good  considen- 

(/)  Shuttleworth  y.  Crarretty  tupra,  tion  for  the  toll,  although  the  soil  and 

(g)  Whitfield  ▼.  Hunt,  Dougl.  727>  n.  toll  should  have  been  severed   and  got 

[tl55.]  into    different    hands.     Lord  Pelham   v.   - 

(A)  1  Ventr.  100.  Piekertgill,  1  T.  R.  6dO;  Hill  v.  Smith, 

(i)  Earl  of  Falmouth  v.  Penrose,  6  B.  4  Taunt  520.  A  grant  of  a  fair  or  market, 

&  C.  385.  with  an  express  grant  of  toll,  passes  rea- 

(*)  City  of  London  v.  Oorry,  2  Lev.  174 ;  sonable  toll,  though  no  amount  of  toll  be 

1  Vent.  298.  specified.     The  CorporatUm  qf  Stafford  t. 

(/)  Seward  V.  Baker,  1  T.  tL  618  ;   as  Pawlett,  1  C.  &  J.  57. 

for  passing  along  a  way.     Such   toll  is  (m)  Mayor  rf  Reading  v.  Clmrk,  4  B.  & 

either  toll  thorough  or  toll  traverse ;  which  Aid.  268. 

last  is  the  payment  of  a  sum  of  money  for  (n)  Mayor  of  Newport  v.  Sounder*,  3  B. 

passing  over  the  soil  of  another  in  a  way  &  Ad.  411. 

not  an  highway ;  2  Roll.  Abr.  522 ;  A'cAr-  (o)  Mayor  rf  Exeter  v.  Trimlet,  2  WUs. 

ards  V.  Bennett,  1   B.  &  C.  223.    Toll  95. 

thorough  is  a  payment  for  passing  along  {p)  Com.  rf London  v.  Hunt,  3  Lev.  37. 

a  highway,  to  support  which  some  con-  {q)  Spry  v.  Emperor,  6  M.  &  W.  639. 

sideration  must  be  proved,  as  repairing  (r)  S^  v.  Gallop,  16  M.  &  W.  716. 

a  road  or  bridge.     The  repair  of  some  («)  Barber  Surgeone  v.  Pelton,  2  Lev. 

streets  in  a  town  is  not  a  sufficient  con-  252. 

sideration  to  support  the  claim  of  toll  (/}  Walker  v.  Witter,  Dougl.  1,  and  in 

thorough  in  all  parts  of  the  town.     Brett  notit, 

▼.  Bealet,  10  B.  &  C.  508.     But  if  the  (u)  Ruesell  v.  Smyth,  9  M.  &  W.  810. 

taking  of  the  toll,  whether  thorough  or  (o)  Scott  v.  Bevan,  2  B.  &  Ad.  78.  See 

traverse,  as  well  as  the  right  of  passage,  Story's  Conflict  of  Laws,  s.  308,  et  sea, 

be  immemorial,  it  may  be  presumed  that  {w)  Bank  rf  Australia  v.  Nias,  16  Q.  B. 

the  soil  was    originally  granted  to  the  717. 
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proceedings  (x) ),  except  where  upon  the  face  of  the  proceedings  it 
IS  grounded  upon  a  clesu*  misconception  of  English  (y)  or  interna- 
tional law  (a).  It  may,  however,  be  questioned  on  the  ground 
that  the  foreign  court  Imd  not  jurisdiction  of  the  subject  matter  of 
the  suit  (a),  e.  g.,  that  the  defendant  was  never  within  the  jurisdic- 
tion of  the  court  (b) ;  or  on  the  ground  of  fraud,  for  fraud  vitiates 
the  most  solemn  proceedings  even  of  our  own  courts  (e) ;  or  on  the 
ground  that  it  is  repugnant  to  natural  principles  of  justice,  e.  g.^ 
ttiat  defendant  had  no  opportunity  given  him  of  making  a  de- 
fence (rf).    And  such  facts  may  be  shown  by  extrinsic  evidence  (e). 

They  will  also  He  on  a  decree  of  the  Court  of  Chancery,  or  a 
colonial  court  of  equity,  where  the  suit  terminates  in  the  simple 
resuh  of  ascertaining  a  clear  balance  and  an  unconditional  decree 
that  an  individual  must  pay  it  ( f).     See  post^  tit.  "  Debt." 

The  indebitatus  counts  will  not  lie  upon  a  bill  of  exchange  by 
the  payee  against  the  acceptor  {g),  because  the  acceptance  is  only 
a  collateral  engagement  to  pay  the  debt  of  another,  namely,  the 
drawer ;  nor  wiU  they  lie  for  a  wager  (A) ;  nor  for  goods  bar- 
gained, unless  there  has  been  a  sale  (?) ;  e,  g.y  for  goods  made 
to  order,  before  a  delivery  of  them  by  the  maker,  or  an  appropria- 
tion of  them  by  the  person  for  whom  they  were  made  (A) ;  for  the 
property  must  be  changed  to  make  the  action  maintainable.  Thus, 
where  the  plaintiffs  agreed  to  sell  to  the  defendants  a  quantity  of 
butter  which  they  expected  from  Sligo,  the  quantity,  quality  and 
price  being  specified  in  the  contract,  and  the  butter  to  be  paid  for 
oy  bin  at  two  months  from  the  date  of  landing;  and  the  defendants 
accepted  the  invoice  and  bill  of  lading,  but  the  butter  was  lost  by 
shipwreck   on    the   passage  from   Shgo,   it  was   held,  that  the 

i)laintifrs  might  recover  the  price  of  Ae  butter  from  the  de- 
endants  in  an  action  for  goods  bargained  and  sold;  and  per 
Tindaly  C.  J. :  "I  agree  that  the  plaintiffs  must  show  that  the 
roperty  in  the  goods  passed  to  the  defendants  by  the  contract, 
'or  unless  it  did,  the  goods  were  not  bargained  and  sold  to  them ; 
but  if  the  goods  were  ascertained  and  accepted  before  the  action 
was  brought,  it  is  no  objection  that  they  were  not  in  the  possession 
of  the  plamtifTs  at  the  time  of  the  contract.  In  Rhode  v.  Thwaites, 
the  vendor  having  in  his  warehouse  a  quantity  of  sugar  in  bulk, 
agreed  to  sell  twenty  hogsheads ;  four  hogsheads  were  delivered  ; 

(x)  See  Molony  ▼.   Gibbons,  2  Camp.  rest,  4  Bingh.  686. 

502,  except  where  the  irregularity  is  con-  (c)  Bowles  v.  Orr,  1  Y.  &  C.  464;  per 

traryto  the  universal  principles  of  justice,  cur,  16  Q.  B.  785. 

as  in  Reynolds  ▼.  PeiUon,  irfrct,  (d)  Reynolds  y.  Fenion,  8  C.  B.  187. 

(.v)  Nooelli  V.  EosH,  2  B.  &  Ad.  757.  (e)  Havelock  v.  Rockwood,  8  T.  R.  268. 

Whether  this  fact  could  he  shown  by  ex-  (/)  Henderson  T.  Henderson,  6  Q.  B. 

trinsic  evidence,  qiuere.  288. 

(«)  Pollard  V.  Bell,  8  T.  R.  444.  (g)  Hard's  case,  Salk.  28. 

(a)  Ferguson  ▼.  Mahon,   11    A.   ft  £.  (h)  Bovey  v.  Castleman,   Lord    Rayni. 

179.  69. 

(6)  Buchanan  r.  Rueker,  9  East,  191,  (i)  JtkinsonY.  Bellas  B.  ft  C.  277. 

but  Uiis  fact  would  not  conclusively  show  (k)  Beaumont  ▼.  Brengeriy  5  C.  B.  801. 
a  want  of  Jurisdiction.    Douglas  v.  For- 
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the  vendor  filled  up  and  appropriated  to  the  vendee  sixteen  other 
hogsheads ;  informed  him  that  they  were  ready,  and  desired  him 
to  take  them  away ;  the  vendee  said  he  would  take  them  as  soon 
as  he  could ;  and  it  was  held,  that  the  appropriation  having  been 
made  by  the  vendor  and  assented  to  by  the  vendee,  the  sixteen 
hogsheads  thereby  pctssed  to  the  latter  (i),  and  that  their  value  might 
be  recovered  by  the  vendor  under  a  count  for  goods  bargained  and 
sold.  Here  it  is  impossible  to  say  that  the  goods  were  not  ascer- 
tained and  accepted  oefore  the  action  was  brought,  for  the  quantity, 
quality  and  price  were  all  specified  in  the  invoice,  and  the  bill  of 
lading  was  regularly  indorsed  to  and  accepted  by  the  defendants"  (ft). 

If  a  plaintiff,  having  declared  on  a  special  agreement,  and  also  on 
the  indebitatus  counts,  fitil  in  proving  the  special  agreement,  he  may 
resort  to  the  general  count  (Z).  "  If  A.  declare  upon  a  special 
agreement,  and  likewise  upon  a  quantum  meruit^  and  at  the 
trial  prove  a  special  agreement,  but  different  from  that  which 
is  laid  in  the  declaration,  he  cannot  recover  on  either  count: 
not  on  the  first,  because  of  the  variance,  (i.  e.  if  not  amendable) ; 
nor  on  the  second,  because  there  was  a  special  agreement; 
but  if  he  prove  a  special  agreement  and  the  work  done, 
but  not  pursuant  to  such  agreement,  he  shall  recover  upon  the 
quantum  meruit ;  for  otherwise  he  would  not  be  able  to  recover 
at  aU."  BuU.  N.  P.  139;  Str.  648.  "  I  apnrehend  the  rule  to 
be  this:  where  a  party  declares  on  a  special  contract,  seeking 
to  re(;over  thereon,  but  fails  in  his  right  so  to  do  altogether,  he 
may  recover  on  a  general  count,  if  me  case  be  such,  that,  sup- 
posing there  had  been  no  special  contract,  he  might  still  have 
recovered  for  money  paid  or  for  work  and  labour  done.  As  in  a 
case  of  a  plaintiff  suing  a  defendant  as  having  built  a  house  for  him 
according  to  agreement :  there,  if  he  fail  to  prove  that  he  has  built 
it  according  to  agreement,  he  may  still  recover  for  his  work  and 
labour  done"  (m).  "  If  a  man  agrees  to  build  for  another  a  house, 
to  be  paid  for  it,  and  afterwards  builds  the  house,  in  this  case  he 
has  two  ways  of  declaring,  either  upon  the  original  executory 
agreement,  as  to  be  performed  in  futurOj  or  upon  the  indebitatus 
counts  on  a  quantum  meruit^  when  the  house  is  actually  built,  and  the 
agreement  executed'*  (n). 

If  there  be  a  count  on  a  special  contract,  and  a  common 
count  for  work,  labour  and  materials,  and  the  plaintiff  fails  to 
recover  on  the  special  contract,  the  plaintiff  can  recover,  on  the 
common  count,  only  so  much  as  the  work  and  materials  are 
worth;  ChappeU  v.  Hickes,  2  C.  &  M.  214;  subject  to  a  re- 
duction of  damages  in  respect  of  any  breach  of  contract  on  his 

(I)  See  Aldridgt  ▼.  Joknm,  7  E.  &  B.  27  L.  J.,  Ezch.  872. 

885,  ace,  (0  Leeds  v.  Bmrrom,  12  East,  4.     See 

(k)  Alexander  v.  Gardhter,  1  B.  N.  G.  PI.  R.,  HU.  T.  1858,  R.  1  ft  8. 

676 ;  and  see  Watt  v.  Baker,  2  Ezch.  1 ;  (m)  Cooke  ▼.  Mtmetmie,  1  N.  R.  854. 

Godtt  ▼.  Rose,  17  C.  B.  229:   Tansley  v.  (n)  Per  Denison,  J.,  Jlcom  v.  West^ 

Turner,  2  B.  N.  C.  151  j  Broum  v.  Hare,  brook,  1  Will.  117. 
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part  (o).  In  Thornton  v.  Place,  however,  Park,  J.,  said, — 
**  When  a  party  engages  to  do  certain  work  on  certain  specified 
terms,  and  in  a  certain  specified  manner,  but  in  fact  does  not  per- 
form the  work  so  as  to  correspond  with  the  specification,  he  is  not 
of  course  entitled  to  recover  the  price  agreed  upon  in  the  specifi- 
cation, nor  can  tie  recover  according  to  the  acttiatvahie  of  the  work, 
as  if  there  had  been  no  special  contract.  What  the  plaintiff  is  entitled 
to  recover  is  the  price  agreed  upon  in  the  specification,  subject  to 
a  deduction,  and  the  measure  of  that  deduction  is  the  sum  which 
it  would  take  to  alter  the  work,  so  as  to  make  it  correspond  with 
the  specification"  (p).  And  this  principle  would  seem  the  more 
correct  one  where  it  is  applicable,  otherwise  the  plaintiff  might,  in 
spite  of  his  breach  of  contract,  recover  more  under  a  quantum 
meruit,  than  he  was  entitled  to  under  the  special  contract. 

Where  the  defendant  answers  the  plaintiff's  claim  for  breach  of  the 
special  contract,  and  the  plaintiff  resorts  to  a  quantum  meruit  for  ser- 
vice performed,  the  jury  may  inquire  what  that  service  is  reasonably 
worth.  BaiUie  v.  Kell,  4  B.  N .  C.  638.  See  Read  v.  Rann,  10 
B.  &  C.  438.  Where  a  person  agrees  to  do  certain  specified  work 
for  a  certain  specified  sum,  under  a  finudulent  representation  by 
the  other  party,  of  the  amount  of  work  to  be  performed,  he  cannot 
recover  on  a  quantum  meruit  for  the  real  value  of  the  work,  but,  on 
ascertaining  die  fiuud,  should  repudiate  the  contract,  and  sue  for 
the  deceit  (q). 

Action  cannot  be  brought  before  Expiration  of  Credit, -^In  an  ac- 
tion for  goods  sold  and  delivered,  it  appeared  that  the  goods  in 
question  had  been  valued  at  a  certain  sum,  for  which  payment  was 
to  be  made  by  the  defendant  in  three  months  by  a  bill  of  two  months. 
The  action  was  commenced  before  the  expiration  ot  five  months 
fi'om  the  day  on  which  the  contract  was  made.  The  Court  of 
Queen's  Bench  were  of  opinion  that  the  action  was  prematurely 
brought  before  the  expiration  of  the  credit,  and  that  the  defendant 
ought  to  have  been  sued  for  the  not  giving  at  the  end  of  three 
months  a  bill  of  two  months,  in  which  action  the  plaintiff  would 
have  been  entitled  to  recover  damages  against  the  defendant  for 
his  not  having  given  the  bill,  such  as  the  loss  of  interest,  &c.  (r). 
So  where  the  bill  was  in  fact  drawn  but  refused  acceptance  \s). 
So  where  goods  are  sold,  to  be  paid  for  partly  by  casn,  but  not 
specifying  any  goods  in  particular  as  the  object  oi  the  cash  pay- 
ment, and  the  residue  by  bills  at  certain  intervals,  this  is  an  entire 
contract,  and  no  action  will  lie  for  goods  sold  and  delivered,  even 

(o)  Mondell  ▼.  SUel,  8  M.  &  W.  858.  {q)  Selway  y.  Fogg,  5  a  B.  88. 

See  Tmner  t.  Diaper,  2  M.  &  G.  241.  (r)  Muuen  ▼.  Price,  4  Eait,  147. 

{p)  1  M.  &Rob.  218.    Ace.  Ao6tfon  y.  («)  D^Um  y.   StOomonwn,  8   B.  &   P. 

Go4frey,  Holt,  286;  Eilii  y.  Hamlyn,  8  582. 
Tauot.  52. 
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for  the  cash  payment,  till  the  expiration  of  the  credit  (0'  But 
where  goods  were  sold  at  three  months'  credit,  and  the  vendor 
agreed  to  take  the  vendee's  bills  for  three  months  more,  if  si  die 
expiration  of  the  first  three  months  the  vendee  wished  for  fiirther 
time,  this  is  a  condition,  and  if  the  vendee  does  not  avail  himself  of 
it  by  giving  the  bills,  the  action  m^  be  commenced  at  the  expira- 
tion of  the  first  three  months  («).  So  where  goods  were  sold  on  an 
agreement  for  payment  by  bills  at  four  months  or  cash,  and  the 
defendant  paid  part  of  the  price  in  cash,  it  was  held  diat  he  had 
exercised  his  option,  and  that  the  plaintiff  might  sue  before  the 
expiration  of  the  four  months  (v). 

Where  the  goods  are  fiuudulently  bought,  the  seller  cannot  sue 
for  goods  sold  and  delivered  before  the  credit,  if  any,  has  expired, 
though  he  may  in  the  interim  disaffirm  the  contract,  and  maintain 
trover  against  the  original  purchaser  {z).  Where,  however,  goods 
are  sold,  and  a  bill  or  cheque  is  taken  in  payment  payable  at  a 
future  day,  but  witfumt  any  express  agreement  for  time  for  the  pay- 
ment of  the  goods ;  in  this  case,  if  the  cheque  is  dishonoured,  or 
the  bill  refused  acceptance,  the  drawer  may  be  sued  immediately 
upon  the  original  cause  of  action,  without  any  regard  being  had  to 
the  time  which  the  bill  or  cheque  has  to  run ;  for  there  being  no 
agreement  as  to  time,  the  party  takes  them  as  payment,  and,  there- 
fore, if  they  turn  out  to  be  good  for  nothing,  the  creditor  has  not 
received  that  which  the  other  undertook  to  give  him,  and  may 
therefore  pursue  his  remedy  immediately.  Stedman  v.  Goach, 
1  Esp.  6 ;  Owenson  v.  Morse,  7  T.  R.  64 ;  Brown  v.  Kewley,  2 
B.  &  P.  618.  A  debtor  is  not  discharged  by  giving  a  cheque 
which  produces  nothing,  although  payment  in  cash  may  have  been 
previously  tendered;  and  the  circumstance  of  the  cheque  being 
given  by  the  agent  of  a  debtor,  who  is  at  the  time  indebted  to  his 

!)rincipal  in  a  larger  amount,  makes  no  difference.  Everett  v.  Col- 
ins,  2  Campb.  615. 

Goods  were  sold  at  six  months'  credit,  payment  to  be  then  made 
by  a  bill  at  two  or  three  months,  at  the  purchaser's  option ;  it  was 
held  {Park,  J.,  dubitante,)  that  this  was  in  effect  a  credit  for 
eight  or  nine  months ;  that  the  statute  of  limitations  would  begin 
to  run  firom  the  expiration  of  that  time,  and  that  before  that  time 
no  action  for  goods  sold  and  delivered  could  be  maintained,  although 
the  plaintiff  might  have  declared  specially  on  the  omission  to  give 
a  bill  at  the  end  of  six  months  (y).     Where  goods  were  sold  "  to 

{t)  Paul  V.  Doddt  2  C.  B.  800 ;  Day  ▼.  bought  the  goods  from  the  original  pur- 

Picton,  10  B.  &  C.  120.  chaser  without  notice  of  the  fraud,  qumre. 

(»)  Niek$on  ▼.  Jepton,  2  Sta.  227.  fFhite  v.  Garden,  10  C.  B.  919 ;  Merry 

(o)  Schneider  v.  Foeier,  2  H.  &  N.  4.  ▼.  Kingtford,  1  H.  &  N.  612. 

(z)  Strutt  v.  Smith,  1  C.  M.  die  R.  312.  (y)  Helps  T.  Winterbottom,  2  B.  &  Ad. 

Whether  also  against  a  person  who  has  431. 
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be  paid  for  in  two  months,"  it  was  held,  that  the  day  of  the  con- 
tract was  excluded  {z). 

Whether  Action  lies  when  Contract  is  entire, — A.  agreed  to  deliver 
to  B.  100  bags  of  hops,  at  a  certain  price  per  cwt.,  by  a  certain 
time.  A.  having  delivered  twelve  bags  before  the  stipulated  time, 
and  demanded  payment,  which  was  refused,  immediately  com- 
menced an  action  for  the  price  of  the  bags  delivered.  It  was  held, 
that  as  the  contract  was  entire,  die  plaintiff  was  not  entitled  to 
bring  an  action,  until  the  whole  Quantity  was  delivered,  or  until 
the  time  for  deUvering  the  whole  had  arrived  (a).  So  where  A. 
undertook,  for  a  specific  sum  of  money,  to  repair  and  make  perfect 
a  given  article,  then  in  a  damaged  state,  ana  did  repair  it  in  part, 
but  did  not  make  it  perfect,  it  was  held  that  he  could  not  recover 
for  the  value  of  the  work  done  and  materials  found.  In  this  case 
the  contract  was  to  do  a  specific  work  for  a  specific  sum  (i).  So 
where  A.  agreed  to  assign  to  B.  a  lease  of  certain  premises  and  to 
sell  him  a  ^eenhouse  erected  thereon  (which  A.  had  the  power  to 
remove  at  me  end  of  the  term)  with  some  furniture,  &c.  for  49Z.,  and 
B.  was  let  into  possession,  but  no  assignment  of  the  lease  was  made 
to  him,  it  was  held  that  the  contract  was  entire,  and  that  as  the 
lease  had  not  been  assigned  A.  could  not  recover  for  the  price  of 
the  greenhouse  which  had  not  been  removed,  although  he  might 
for  me  chattels  which  had  been  (c).  So  where  a  seaman  agreed 
to  serve  for  a  certain  voyage,  taking  for  wages  a  certain  proportion 
of  the  net  proceeds  of  the  cargo ;  and,  further,  "  that  no  one  of  the 
said  officers  and  crew  shall  demand  or  be  entitled  to  his  share  of 
the  net  proceeds  of  the  said  cargo  until  the  arrival  of  the  said  ship 
or  vessel  at  London,  ^c,"  and  the  ship  was  disabled  on  the  voyage 
and  condemned  in  a  foreign  port,  and  never  did  reach  London, 
but  the  cargo  was  transhipped  into  another  vessel,  and  delivered 
in  London,  and  the  freight  upon  it  paid,  and  the  seaman  died 
during  the  voyage  in  the  second  ship,  it  was  held  that  his  ad- 
ministrator was  not  entitled  to  anytning  under  the  agreement, 
but  only  for  his  service  on  board  the  second  vessel  on  a  quantum 
meruit  (d). 

But  where  a  ship,  being  damaged  at  sea,  put  into  a  harbour  to 
receive  some  repairs  which  had  become  necessary,  and  a  shipwright 
was  engaged  and  undertook  to  put  her  into  thorough  repair :  before 
this  was  completed,  he  required  payment  for  the  work  already 
done,  without  which  he  refused  to  proceed,  and  the  vessel  remained 
in  an  unfit  state  for  sailing :  it  was  held,  that  the  shinwright  might 
maintain  an  action  for  me  work  already  done;    for  mere  was 

(«)   mbb  V.  Pairmaner,   8  M.   &  W.  71. 

473.  (rf)  Jesse  v.  «oy,  1  C.  M.  &  R.  S17 ; 

(a)  Waddingtony,  Oliver,  2  if,  R.  61.  and  see  Mitchett  v.  Darthez,  2  B.  N.  C. 

{h)  Sinehdr  v.  Bowies,  9  B.  &  C.  92.  655 ;  as.  to  clerks'  salaries,   Lambum  v. 

(c)  SUddw  ▼.  Cruickshank,  16  M.  &  W.  Cruden,  2  M.  &  G.  263. 
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nothing  in  the  present  case  amounting  to  a  contract  to  do  the  whole 
repairs,  and  make  no  demand  till  they  were  completed  (c).  So 
where,  though  the  contract  be  entire,  as  for  the  sale  and  delivery 
of  goods  at  a  particular  time,  some  of  the  goods  are  delivered, 
although  the  purchaser  is  not  bound  to  pay  for  that  part  before  the 
expiration  of  the  time  fixed  for  the  delivery,  of  the  whole ;  yet  if, 
upon  the  seller's  failure  to  complete  the  contract,  the  purchaser 
does  not  return  the  part  delivered,  but  elects  to  keep  that  part, 
then  the  seller  may  bring  an  action  for  the  value— not  the  stipu- 
lated price— of  that  part,  although  he  (the  seller)  is  liable  to  a 
cross-action  or  reduction  of  damages,  or  both  (rf),  for  the  breach  of 
his  contract  {e). 

Where  A.  purchased  ^oods  of  B.  and  paid  a  sum  in  deposit,  and 
received  part  of  the  goods,  but  A.  required  B.  to  take  them  back, 
as  not  bem^  equal  to  the  sample,  and  to  repay  the  deposit,  B.  re- 
sold the  residue,  and  A.  sued  B.  for  the  deposit;  it  was  held,  that 

A.  could  not  recover  the  deposit  as  money  had  and  received,  unless 
there  was  iraud  in  the  contract,  or  there  had  been  an  agreement 
between  the  parties  to  rescind  the  contract  (  f).  Note.— The  plain- 
tiff in  this  case  had  examined  the  bulk.  Where  an  entire  contract 
exists  to  build  a  house,  erect  an  engine,  &c.,  the  different  articles 
necessary  for  the  performance  of  the  contract  cannot  be  sued  for 
by  the  contractor  as  goods  sold  and  delivered  (g). 

A  collateral  undertaking  must  be  declared  on  specially ;  as  where 

B.  undertook  in  writing  to  A.  to  answer  for  the  payment  of  certain 
goods  to  be  sent  by  him  to  C,  it  was  held  that  A.  could  not  main- 
tain an  action  against  B.  for  the  price  of  the  goods  sent  to  C,  but 
that  he  ought  to  have  declared  specially  on  the  guaranty  (A). 

Of  Money  paid. — Where  a  person  has  laid  out  his  own  money 
for  me  use  of  another,  either  with  the  express  or  implied  consent 
of  such  other  person,  the  law  implies  a  promise  of  repayment,  for  a 
breach  of  which  an  action  for  money  paid  may  be  maintained  (£). 
As  where  one  person  is  surety  for  another,  and  the  surety  is  called 
upon  to  pay,  it  is  money  paid  to  the  use  of  the  principal  debtor, 
and  may  be  recovered  against  him  in  an  action  for  money  paid, 
even  though  the  surety  did  not  pay  the  debt  by  the  desire  of  the 
principal  (A).     Decker  v.  Pope^  London  Sittings,  9th  July,  1767, 

(e)  Roberts  v.  Havelock,  6  B.  &  Ad.  Oxendale  y.    WetherelU  9  B.  fr  C.  886. 

404.  See  also  Jamet  ▼.  Cation^  7  Bingh.  266 ; 

(d)  i.  e.,  to  a  reduction  of  damages  in  Riehardsonv.  Dutm,  2Q.  B.  218. 
respect  of   the  decreased  value  of   the  (/)  Fitt  v.  Catsanet,  4  M.  &  G.  898. 
article  itself,  and  to  a  cross -action  for  the           {g)  Clark  ▼.  Bulmer,  U  M.  &  W.  243 ; 
consequential  damages  incurred   by  such  and  see  Tripp  v.  Armitage,  4  ib.  687. 
breach,    which  last-mentioned    damages          (h)  Mines  v.  ScuUhorp€f  2  CaiOT^.  215. 
cannot  be  given  in  evidence  in  reduction          (t)  See  Jefferys  v.  Ourr,  2  B.  &  Ad. 
of  the  value  pf  the  article  in  the  first  848. 

action.     Mondell  v.  Steel,  8  M.  &  W.  858.  {k)  Per  Kenyon,  C.  J.,  8  T.  R.  810. 

(e)  Shipton  v.  Casson,  6  B.  &  C.  878 ; 
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MS. — This  was  an  action  brought  by  an  administrator  de  bonis  non 
of  a  surety,  who,  at  defendant  s  reouest,  had  joined  with  another 
friend  of  defendant's  in  giving  a  bond  for  the  payment  of  the  price 
of  some  goods  that  were  sold  to  defendant :  and  the  surety  having 
been  obliged  to  pay  the  money,  the  administrator  declared  against 
the  defendant  for  so  much  money  paid  to  his  use :  Lord  Mansfield 
directed  the  jury  to  find  for  the  plaintiff;  observing,  that  where  a 
debtor  desires  another  person  to  be  bound  with  him  or  for  him, 
and  the  surety  is  afterwards  obUged  to  pay  the  debt,  this  is  a  suffi- 
cient consideration  to  raise  a  promise  in  law,  and  to  charge  the 
Srincipal  in  an  action  for  money  paid  to  his  use.  He  added,  that  • 
e  had  conferred  with  most  of  the  judges  upon  it,  and  they  agreed 
in  that  opinion. 

A  man  who  is  compelled^  e,  g.  by  a  distress  or  threat  of  dis- 
tress (/),  to  pay  money,  which  another  is  bound  by  law  to  pay,  is 
entitled  to  be  reimbursed  by  the  latter;  and  money  paid  under 
such  circumstances  may  be  considered  as  money  paid  to  the  use 
of  the  person  who  is  so  bound  to  pay  it  (m).  Hence  where  the 
indorser  of  a  bill,  being  sued  by  the  holder,  paid  him  part  of  the 
sum  mentioned  in  the  bill;  it  was  held,  that  he  might  recover  the 
same  firom  the  acceptor  in  an  action  for  money  paid  to  his  use. 
Pownal  V.  Ferrandy  6  B.  &  C.  439.  So  where  several  persons 
jointly  contract  for  a  chattel  to  be  made  or  procured  for  the  com- 
mon benefit  of  all,  the  building  of  a  ship  for  instance  or  the  fur- 
nishing of  a  house,  and  as  to  which  the  executors  of  any  party 
dying  before  the  work  is  completed,  are  by  agreement  to  stand  in 
the  place  of  the  party  dying;  in  such  a  case,  though  the  legal 
remedy  of  the  party  employed  would  be  solely  against  the  sur- 
vivors, yet  the  law  would  certainly  imply  a  contract  on  the  part  of 
the  deceased  contractor  that  his  executors  should  pay  their  pro- 
portion of  the  price  of  the  article  to  be  furnished.  Per  Cur.,  Prior 
V.  Hembrow,  8  M.  &  W.  873.  So  where  two  persons  are  sureties 
for  a  third  (whether  by  one  or  more  instruments  (n) ),  and  the 
obligee  compels  one  of  the  sureties  to  pay  the  whole  debt,  such 
surety  may  maintain  an  action  against  his  co-surety,  and  thereby 
compel  him  to  contribute  his  proportion  (o)  towards  the  payment 
of  the  debt;  and  it  is  not  necessary  that  the  insolvency  of  the 
principal  debtor  should  be  proved  {p).  But  where  it  appeared 
that  one  of  two  sureties  had  been  prevailed  on  to  become  a  surety 
at  the  instance  of  the  other,  and  tlie  other  had  been  compelled  to 
pay  the  debt,  Lord  Kenyon  would  not  permit  him  to  call  on  his 

(/)  Per  Parke,  B.,  Pope  v.  Biggs^  9  B.  (n)  Deering  ▼.  Earl  ff  Wincheleea,  2  B. 

ft  C.  266 :  and  see  Pitt  v.  Purtsord,  8  M.  &  P.  268. 

ft  W.  538 ;  per  Lord  Kenyon,  C.  J.,  in  (o)  which  at  law  is  determined  by  the 

Ckiid  ▼.  Mertey,  8  T.  R.  6]0 ;  Qrijginhorfe  number  of  sureties  originally  liable.    JBa- 

T.  Ikmbux,  25  L.  J.,  Q.  B.  237.  tard  v.  Hawet,  2  £.  &  B.  287. 

(«)  ExaU  ▼.  Partridge,  8  T.  R.  308.  (p)  Cowell  v.  Edwards,  2  ]^  &  P.  268. 
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co-surety  for  contribution,  more  especially  as  he  had  taken  a  bill 
of  sale  ^om  the  principal  debtor  in  order  to  protect  himself  (9). 

A.  being  in  want  of  goods  went  to  B.,  accompanied  by  C,  and 
ordered  some,  C.  saying,  in  A.'s  presence,  that  if  A.  did  not  pay 
he  would ;  the  goods  having  been  supplied,  and  C.  having  paid  the 
money,  it  was  held,  that  he  might  recover  it  back  from  A. ;  inas- 
much as  the  promise  being  made  in  the  presence  of  A.,  there  was 
an  implied  contract,  that  if  C.  paid  the  money,  A.  would  repay 
it(r). 

An  action  for  money  paid  cannot  be  maintained  unless  there  be 
a  request  to  pay  it,  either  express  or  implied.  Hence,  where  the 
defendant  contracted  to  transfer  stock  on  a  certain  day  to  the 
plaintiff,  but  failed  to  perform  his  contract;  upon  which  the 
plaintiff  bought  the  stock,  and  to  recover  the  consequent  loss 
sustained  by  him,  brought  an  action  against  the  defendant  for 
money  paid  :  it  was  held,  that  such  action  was  not  maintainable, 
and  tnat  the  plaintiff  should  have  declared  specially  on  the  con- 
tract (5).  So,  where  A.  sold  railway  shares,  of  which  B.  without 
any  privity  with  A.  became  the  purchaser,  and  A.  transferred  them 
by  deed  to  B. ;  B.  omitted  to  register  the  deed  of  transfer,  and  A., 
thus  remaining  the  registered  owner,  was  compelled  [by  8  &  9 
Vict.  c.  16,  s.  15]  to  pay  a  call  made  upon  them :  it  was  held,  that 
A.  could  not  recover  the  amount  paid  from  B.,  for  there  was  no 
request,  either  express  or  implied,  and  B.  was  in  no  way  liable  for 
the  call  {t).  But  where  a  broker  is  employed  by  a  principal  to  sell 
shares.  Sec.  for  him  on  the  Stock  Exchange,  the  principal  impliedly 

fives  him  authority  to  act  in  accordance  with  tne  rules  there  esta- 
lished,  and,  therefore,  if  the  principal  does  not  perform  his 
contract,  and  the  party  with  whom  the  broker  agreed  for  the  sale 
of  the  shares,  &c.  buys  other  shares  in  the  market,  charging  the 
broker  with  the  difference,  which  the  broker  is  compelled  by  the 
rules  of  the  Stock  Exchange  to  pay,  he  may  recover  the  sum  paid 
from  his  principal  as  money  paid  to  his  use  (m). 

A  tenant,  by  a  written  agreement  under  which  he  took  a  house, 
agreed  to  pay  taxes,  which  oy  statute  were  due  from  the  landlord. 
Tlie  tenant,  having  made  default,  and  the  landlord  having  been 
obliged  to  pay,  sued  the  tenant  for  the  amount  as  money  paid.  It 
was  held  (x),  that  the  form  of  action  was  misconceived,  and  that 
the  tenant  ought  to  have  been  sued  on  the  agreement.  The  ground 
of  the  decision  was,  ''that  the  plaintiff's  payment  relieved  the 
defendant  from  no  liability  but   what  arose  from  the  contract 

iq)  Turner  v.  Dmna,  2  Esp.  478.  («)  Sittton  ▼.  Tatham,  10  A.  &  £.27; 

(r)  Alexander  Y.  Vane,  1  M.  &  W.611 ;  Pollock  ▼.  Stable*,  12  Q.  B.  765;   Taylor 

and  see   Simpton  v.  Ptniony  2  C.  &  M.  v.  Stray,  26   L.  J.,  C.  P.  185 ;   but  see 

480.  Weetrop  v.  Solomon,  8  C.  B.  845;  Bonlby 

(«)  Lightfoot  y.  Creed,  8  Taunt.  268.  v.  Bell,  3  C.  B.  284. 

(0  SayU9  V.  Blane,  L4  Q.  B.  205.  («)  Spencer  ▼.  Parry,  3  A.  &  £.  831. 
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between  them"  (y).  The  real  ground  of  that  decision,  however, 
was,  that  no  request  could  be  implied  from  the  tenant  upon  the 
facts  of  that  case,  per  Cur,^  in  Srittain  v.  Lloyd  (z)^  which  was  the 
case  of  an  auctioneer,  who,  having  been  obliged  to  pay  the  auction 
duty  to  the  Crown,  was  held  entitled  to  recover  it  back  from  his 
employer  as  money  paid,  and  the  rule  was  laid  down,  that  ''a 
person  by  requesting  another  to  assume  that  character  which 
ultimately  obliges  him  to  pay,  impliedly  requests  him  to  pay,  and 
is  as  much  liable  to  repay  as  he  would  be  on  a  direct  request  to 
pay  money  for  him,  with  a  promise  to  repay  it."  So,  where  a 
person  has  incurred  and  paid  costs  in  bringing  actions  at  the 
request  of  another,  he  may  recover  such  costs  from  the  person  at 
whose  instance  he  sued,  in  an  action  for  money  paid  (a).  But  if 
an  auctioneer  is  employed  to  sell  an  estate  by  auction,  and  he 
undertakes  to  conduct  the  auction  so  as  to  avoid  incurring  the 
duty  if  the  estate  is  not  sold,  but  through  mistake  transacts  the 
business  so  that  the  duty  attaches,  which  he  is  obliged  to  pay,  the 
law  will  not  raise  an  implied  promise  on  the  part  of  the  employer 
to  reimburse  the  auctioneer  the  money  paid  for  the  duty,  which 
has  been  thus  incurred  through  his  own  blunder  (J).  So,  an  oflScer 
guilty  of  a  breach  of  duty,  as  by  letting  a  debtor  out  of  prison  on 
his  promise  to  pay  the  creditor,  cannot  recover  money  which  he 
has  paid  in  consequence  of  it,  though  for  the  benefit  of  the 
defendant  (c). 

This  action  may  be  maintained  by  the  bail  against  their  prin- 
cipal, for  the  recovery  of  such  sums  of  money  as  they,  from 
their  situation  as  bail,  and  in  order  to  secure  themselves,  have 
expended.  The  bail  may  surrender  their  principal  in  their  own 
dischai^e ;  if,  therefore,  the  principal  absconds,  and  the  bail  incur 
expenses  in  sending  after  him,  and  securing  him,  in  order  that  he 
may  be  surrendered,  such  expenses  may  be  recovered  in  this  action 
against  the  principal  (d).  So,  where  A.,  B.  and  C.  were  lessees  of 
certain  premises,  under  covenant  to  pay  the  rent,  and  B.  and  C. 
assignea  their  interest  to  A.,  subsequent  to  which  assignment,  and 
with  full  knowledge  whereof,  the  plaintiff  put  his  goods  on  the 
premises,  where  they  were  taken  as  a  distress  for  rent ;  and  the 
plaintiff,  in  order  to  redeem  his  goods,  was  obliged  to  pay  the  rent 
due :  it  was  held,  that  the  plaintiff  might  maintain  an  action  for 
money  paid  against  A.,  B.  and  C,  on  the  ground  that  they  were 
all  liable  to  the  landlord  for  the  rent  in  the  first  instance ;  and  all 
three  released  therefrom  by  the  payment  of  the  rent  by  the  plaintiff, 
which  payment  was  not  voluntary  but  compulsory  (e).    In  this  case, 

(y)  Per  Alder son^  B.,  in  Kemp  v.  jPtn-  {h)  Capp  v.  Tophamt  6  East,  892. 

den,    12  M.  &  W.  428;   per   Parke,  B.  (c)  Pitcher  y,  Bailey,  S  Enst,  171, 

in  Hutchkuon  v.  Sydney,  10  Exch.  439.  (d)  FUher  ▼.  Fellows,  5  Esp.  171. 

(s)  14  M.  &  W.  762;  and  see  fViUon  (e)  Exall  v.  Partridge,  8  T.  R.  808; 

T.  Carey,  Uib  368.  see  ante,  p.  79,  n.  (/). 

(a)  Bailey  ▼.  Maeauley,  13  a  B.  815. 
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the  money  paid  was  the  plaintiff 's  money:  this  is  requisite  for  the 
maintenance  of  the  action  ;  for  where  A.  let  a  house  to  B.,  which 

B.  underlet  to  C,  and  A.  distrained  the  goods  of  C.  for  rent  due 
from  B.y  which  goods  were  afterwards  sold,  and  the  money  arising 
from  the  sale  paid  over  by  the  auctioneer  to  A. ;  it  was  held,  that 

C.  could  not  maintain  an  action  against  B.  for  money  paid  to  his 
use,  because  the  money  in  question  never  was  the  money  of  C. ; 
for  the  moment  the  goods  were  converted  into  money,  that  money 
vested  in  and  became  the  property  of  the  landlord ;  and  C,  the 
tenant,  was  only  interested  in  the  surplus,  if  any  (/).    ' 

It  is  observable,  that  the  mere  circumstance  of  one  person 
having  received  an  advantage,  from  the  payment  of  money  oy  an- 
other, is  not  a  sufficient  ground  for  an  action  against  the  former ; 
the  consent  of  the  party,  either  express  or  implied,  is  essentially 
necessary  to  the  support  of  the  action.  In  an  action  for  money 
paid  by  the  plaintiffs,  to  the  use  of  the  defendants,  it  ap- 
peared that,  bv  22  &  23  Car.  II.  c.  11,  the  parishes  of  St. 
Vedast's  and  St.  Michael  le  Quern  were  united ;  and  that  since 
that  time,  one  set  of  officers  had  served  for  the  two  parishes, 
the  election  of  whom  had  always  been  made  at  a  joint  vestry ; 
that  all  the  vacancies  in  the  office  of  sexton  which  had  hap- 
pened since,  had  been  filled  up  agreeably  to  this  custom;  that 
m  the  year  1759,  the  sexton's  salary  was  fixed  at  20/.  per  annum, 
which  was  agreed  to  be  paid  ecjually  by  both  parishes ;  that  the 
overseers  of  St.  Vedast's  had  paid  the  sexton  who  was  last  chosen 
the  whole  sum,  to  recover  a  moiety  of  which  this  action  was 
brought.  The  defence  was,  that  the  last  election  of  a  sexton  was 
not  a  joint  one,  and  that  the  parish  of  St.  Michael  claimed  a  right 
of  choosing  a  separate  sexton  for  themselves,  of  which  they  had 
given  notice  to  tne  other  parish.  Lord  Mansfield,  C.  J. — "  This 
action  must  be  grounded  either  on  an  express  or  implied  consent; 
but  here  is  neither  "  {g).  The  consent,  however,  may  be  implied  from 
custom :  thus  where  the  plaintiffs  employed  their  own  attorney  to 
prepare  a  lease  which  they  had  agreed  to  grant  to  the  defendant, 
and  paid  his  charges,  and  it  was  proved  to  be  the  custom  for  the 
lessor's  attorney  to  prepare  such  an  instrument  at  the  expense  of 
the  lessee,  it  was  held  that  the  lessors  were  entitled  to  recover  the 
sum  they  had  paid  for  the  preparation  of  the  lease  from  the 
lessee  (A). 

If  A.  recover  in  an  action  founded  on  tort  s^ainst  B.  &  C.  and 
levy  the  whole  damages  on  B.,  B.  cannot  maintain  an  action 
against  C.  upon  an  implied  agreement  for  the  reimbursement  of  a 
moiety ;  for  a  contribution  cannot  be  claimed  as  between  joint 
wrong-doers  (t).     "  From  the  inclination  of  the  court,  in  Phillips 

(/)  Moort  V,  P^k€,  11  East,  52;  and  (A)  Gnttell  v.  Robinson,  8  B.  N.  C.  10. 

■ee  Ooepel  v.  Swinden,  1  D.  &  L.  888 ;  (t)  Merryweather    v.  Nixan,  8  T.  R. 

StandiMh  t.  Rotty  S  Exch.  527.  186. 

{g)  SUfkes  V.  Lewit,  1  T.  R.  20. 
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V.  JBiggSy  Hard.  164,  and  from  the  concluding  part  of  Lord  Ken- 
yan's mdgment  in  Merryweather  v.  Nixan^''  (in  which  he  says  that 
that  decision  would  not  affect  cases  of  indemnity,  where  one  man 
employed  another  to  do  acts,  not  unlawful  in  themselves,  for  the  pur- 
pose of  asserting  a  right,)  "  and  from  reason,  justice,  and  sound 
policy,  the  rule  that  wrong-doers  cannot  have  contribution  against 
each  other  is  confined  to  cases  where  the  person  seeking  redress 
must  bepreaumed  to  have  known  that  he  was  doing  an  unlawful 
act."  Per  Cur,,  in  Adamson  v.  Jarvis,  4  Bingh.  72 ;  where  it  was 
held  that  an  auctioneer  employed  by  the  defendant  to  sell  goods, 
which  were  not  the  defendants,  and  against  whom  the  real  owner 
of  the  goods  had  recovered  in  an  action  of  trover,  might  sue  the 
defendant  on  an  implied  contract  of  indemnity  (j ). 

A  different  rule  holds  in  the  case  of  a  joint  judgment  against 
several  defendants  in  an  action  of  assumpsit.  Per  Lord  itenyon, 
C.  J.,  in  Merryweather  v.  Nixan,  So  an  action  lies  by  a  ship- 
owner, to  recover,  from  the  owner  of  the  cargo,  his  proportion  of^a 
general  average  loss,  incurred  by  sacrificing  the  tackle  belonging 
to  a  ship  on  an  extraordinary  emergency  for  the  benefit  of  the 
whole  concern.  JBirkley  v.  Presgrave,  1  East,  220.  See  Job  v. 
Langtony  6  £.  &  B.  779.  So  an  action  may  be  maintained  to  recover 
a  contribution,  in  the  nature  of  a  general  average,  by  one  shipper 
of  goods  against  another.  Dobson  v.  Tft&on,  3  Campb.  480.  The 
owners  of  a  ship's  cargo  are  liable  to  contribution,  at  the  suit  of 
the  ship-owners,  for  ship's  stores  thrown  overboard  to  save  the 
lives  of  the  crew,  (the  cargo  not  being  able  to  be  got  at,)  after  a 
vessel  was  captured,  and  while  she  was  in  the  hands  of  the  enemy. 
Price  V.  Noble y  4  Taunt.  123.  The  proprietor  of  goods  laden  on 
the  deck  of  a  ship,  according  to  the  custom  of  a  particular  trade, 
is  entitled  to  contribution  from  the  ship-owner  for  a  loss  by  jetti- 
son; Gould  y.  OliveTy  4  B.  N.  C.  134;  and  the  ship-owner  may 
in  such  a  case  recover  over  from  the  insurer,  without  {semble) 
proving  express  notice  that  the  goods  would  be  so  stowed.  Mil- 
ward  V.  Hibberty  3  Q.  B.  120. 

One  of  several  partners,  who  pays  money  on  account  of  his 
partners,  cannot  maintain  an  action  against  them  for  contribution, 
on  the  ground  that  he  made  such  payment,  not  voluntarily,  but  by 
compulsion  of  law  (k), 

A.  having  recovered  a  judgment  against  a  trader,  and  taken  out 
execution,  a  levy  was  made  on  the  goods  of  the  trader,  but  afler 
he  had  committed  an  act  of  bankruptcy ;  the  money  levied  was 
paid  over  to  A.  An  action  of  trover  was  afterwards  brought  by 
the  assignees  against  A.,  the  sheriff,  and  the  bailiff,  in  which 
damages  were  recovered:  and  these  damages,  together  with  the 

0')  And  lee  BetU  ▼.  Gibhtm,  2  A.  &  E.  (Jc)  Sadler  v.  Nixon,  5  B.  &  Ad.  986 ; 

67.  see  Boulter  v.  Peplow,  9  C.  B.  498. 
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costs,  were  paid  by  the  bailiff;  it  was  held,  that  there  was  no  im- 
plied promise  on  the  part  of  A.  to  indemnify  the  bailiff,  or  to  con- 
tribute to  the  damages  and  costs  in  the  action  of  trover,  they  both 
being  wrong-doers ;  but  that  the  bailiff  might,  in  an  action  for 
money  had  and  received,  recover  the  levy-money,  being  money 
paid  under  a  mistake  to  A.,  and  the  bailiff  being  answerable  for  it 
to  the  assignees  (£). 

In  a  case  where  there  were  three  assignees  of  a  bankrupt's 
estate  who  had  acted  in  the  commission,  and  two  of  them  paid 
the  solicitor's  bill,  each  paying  half,  it  was  held,  that  the  two  could 
not  maintain  a  joint  action  against  the  third  for  contribution,  but 
that  each  ought  to  bring  a  separate  action  (k).  So  where  three 
entered  into  a  joint  and  several  bond  of  indemnity  to  a  sheriff, 
for  the  protection  of  their  separate  interests,  and  the  sheriff  com- 
pelled two  of  them  to  pay  the  whole  sum,  it  was  held  that  they 
could  not  maintain  a  joint  action  against  the  third  for  contribu- 
tion (/). 

Of  Money  had  and  received. — The  action  for  money  had  and  re- 
ceived was  (^led  by  Lord  Mansfield  "  a  kind  of  equitable  action"  (m) ; 
"  where  money  is  due  ex  amu)  et  bonOy  it  may  be  recovered  in 
this  action"  (n).  From  the  following  positions  it  may  be  collected 
in  what  cases  this  action  may  be  maintained : — 

1.  If  I  pay  money  to  a  person  who  claims  an  authority  to  re- 
ceive it,  but  really  has  not  any  such  authority,  and  afterwards  I 
am  compelled  to  pay  it  again  to  the  person  lawfully  entitled  to  re- 
ceive it,  an  action  for  money  had  and  received  will  he  against  the 
person  unjustly  receiving  the  money  (o).  If  A.  be  indebted  to  B., 
and  pay  such  debt  to  the  attorney  of  a  person  suing  A.  in  B.'s 
name,  but  without  B.'s  authority,  d,  may,  notwithstanding,  recover 
the  debt  in  an  action  against  A.,  whose  remedy  is  against  the 
attorney,  although  the  attorney  was  deceived  by  a  forged  power  of 
attorney.     Rohson  v.  Eaton,  1  T.  R.  62. 

2.  Where  a  person  has  usurped  an  office  belonging  to  another, 
and  taken  the  Known  and  accustomed  fees  of  office,  an  action  for 
money  had  and  received  will  lie  at  the  suit  of  the  party  really 
entitled  to  the  office,  against  the  intruder,  for  the  recovery  of  such 
fees  ip).  Hence  this  action  is  frequently  brought  to  try  the  right 
to  offices  to  which  fees  are  annexed.  The  action,  however,  will 
not  lie  to  recover  gratuitous  donations  given  to  the  intruder,  e.  g, 

(•)  rft/Mn  ▼.  Jfi/iB^,  2  Campb.  452.  6  Jur.  283. 

(Ar)  Brand  v.  Boulcott,  8  B.  &  P.  235.  (o)  Bonnell  v.  Fouke,  2  Sid.  4,  Crippg 

(l)  Kelhy  ▼.  Vernon,  5  Esp.  194.  v.  Reade,  post,  91. 

(m)  lfore«  ▼.  3f(u/arfa}w,  2  Burr.  1005-  (p)  Arru    v.   Stukely,    2   Mod.   260; 

1012.  Howard  v.  Wood,  2  Lev.  245 ;  Pollard  v. 

(«)  Per  Tindal,  C.  J.,  in  SmUh  v.  Jonet,  Gerard,  1  Ld.  Raym,  708. 


ASSUMPSIT.  85 

money  given  by  strangers  for  showing  a  church  (q).  The  action 
does  not  lie  by  the  nominee  of  a  perpetual  curacy  for  the  profits 
thereof,  until  he  has  obtained  the  bishop's  licence ;  for,  in  curacies, 
the  party  is  not  in  possession,  until  Ucence  (r).  But,  in  the  case  of 
a  donative,  the  party  is  in  full  possession  immediately  on  the 
nomination ;  and^  consequently,  if  any  other  person  takes  the  rents 
and  profits,  he  may  maintain  the  action  immediately  («). 

3.  Where  money,  to  which  there  was  not  any  ground  of  claim 
in  conscience,  has  been  paid  under  a  mistake  (of  feet)  the  party 
may  recover  it  back  again  in  an  action  for  money  received.  As 
where  A.,  who  was  indebted  to  the  estate  of  B.,  a  bankrupt,  paid 
the  debt  to  his  assignees  without  setting  off,  as  he  was  entitled  to 
do,  a  sum  of  money  due  to  himself  from  the  bankrupt,  it  was 
held,  that  A.  might  recover  the  money,  which  he  had  neglected 
to  set  off,  in  an  action  for  money  had  and  received  against  the 
assignees  (t).  But  where  money  has  been  paid  under  the  compul- 
sion of  legal  process  in  an  action,  which  the  party  might  have  de- 
fended successfully  if  he  had  been  prepared  with  his  evidence,  it 
cannot  be  recovered  in  this  action;  although  such  evidence  be 
produced  at  the  trial  of  the  second  action,  as  shows  that  the  other 
party  was  not  entitled  to  recover  it  in  the  first  (u). 

The  defendant  had  brought  an  action  against  the  present  plain- 
tiff for  goods  sold,  for  which  the  plaintiff  had  previously  paid  and 
obtained  the  defendant's  receipt,  but  not  being  able  to  find  the 
receipt  at  that  time,  and  having  no  other  proof  of  the  payment,  he 
was  obliged  to  submit  and  pay  the  money  again.  The  plaintiff 
afterwards  found  the  receipt,  and  brought  an  action  for  money 
had  and  received  in  order  to  recover  the  amount  he  had  so  paid 
twice  over.  It  was  held  that  the  action  would  not  lie ;  Lord  Kent/on, 
C.  J.,  said,  that  after  recovery  by  process  of  law  there  must  be  an 
end  of  litigation,  otherwise  there  would  not  be  any  security  for  any 
person.  And  Grosey  J.,  said,  that  it  would  tend  to  encourage  the 
greatest  negligence,  if  the  court  were  to  open  a  door  to  parties  to 
try  their  causes  again,  because  they  were  not  properly  prepared 
the  first  time  with  their  evidence  (a:).  So,  "  if  the  money  nas  been 
paid  after  proceedings  have  actually  commenced"  {e,  g,  m  the  case 
of  an  action  compromised  (y)  ),  "  there  being  no  fraud  in  the  party 
suing,  it  cannot  be  recovered  back"  {z).     Thus  where  it  was  agreed 

{q)  Boyter  v.  Dodswartht  6  T.  R.  681.  {«)  HamUi    v.    Richardion,   9   Bingh. 

An  infonnation  in  the  nature  of  a  quo  647. 

warranto  is  the  only  convenient  method  (j:^  Marriott  v.  Hampton,  7  T.  R.  269; 

of  trying  the  right,  where  there  are  no  and  see  Reynold*  v.  Webb,  4  B.  N.  C. 

fees.    A  ▼.  Bingham,  2  East,  311.  700  ;  Belcher  v.  Mills,  2  C.  M.  &  R.  150. 

(r)  Bowell  V.  Milbank,  1  T.  R.  399,  n. ;  (y)  Hamlet  ▼.  Riehardeon,  supra,  over- 

2  Bl.  R.  831,  S.  a  ruling,  on  this  point,  Cobden  ▼.  Kendriek, 

(#)  Per   Jshhurst,  J.,   in  The  King  v.  4  T.  R.  482,  n. 

Bishop  of  Chester,  1  T.  R.  403.  (»)  Per  Holroyd,  J.,  in  MUnes  v.  Dnn- 

(0  Bixe  V.  Dickason,  1  T.  R.  283.    See  can,  6  B.  &  C.  679. 
a  note  to  4  M.  &G.  17. 
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between  A.  and  B.,  that  A.  for  a  certain  commission  should  ship  a 
cargo  of  wheat  of  a  specific  quality  at  a  foreign  port,  for  B.  in 
England.  The  wheat,  upon  its  arrival,  having  been  foimd  to  be 
of  an  inferior  quality,  B.  brought  an  action  against  A.  for  a  breach 
of  the  agreement,  and  recovered  damages.  A.  afterwards  brought 
an  action  against  B.  for  the  commission ;  but  it  was  held,  that  A. 
could  not  recover ;  Lord  Ellenboroughy  C.  J.,  observing,  that  the 
facts  which  he  relied  on  in  this  action  might  have  been  given  in 
evidence  to  reduce  the  damages  when  he  was  defendant ;  and  that 
he  considered  the  account  as  closed  between  the  parties  by  the 
former  verdict.  Kisty,  Atkinson^  2  Campb.  63;  Mondelly.  Steely 
8  M.  &  W.  871,  ace. 

Plaintiff  being  about  to  compound  with  his  creditors,  defendant, 
a  creditor,  refused  to  subscribe  the  deed  unless  he  were  paid  in 
fuU.  Plaintiff,  to  obtain  his  signature,  gave  a  bill  for  the  difference 
between  twenty  shillings  in  the  pound  and  eight  shillings,  the  pro- 
portion compounded  for.  Defendant  then  signed  the  deed.  Plain- 
tiff did  not  honour  the  bill  when  due;  but  on  a  subsequent  applica- 
tion he  paid  it  to  the  defendant's  agent,  and  the  defendant  received 
the  money.  The  other  creditors  were  paid  according  to  the  deeid. 
It  was  held,  that  the  plaintiff  could  not  recover  back  the  amount 
paid  to  the  defendant  above  eight  shillings  in  the  pound ;  for  that 
the  transaction  had  been  closed  by  a  voluntary  payment  with  full 
knowledge  of  the  facts,  and  ought  not  to  be  re-opened ;  and  that 
it  did  not  make  any  difference,  that  the  sum  in  question  had  not 
been  recovered  by  action,  for  the  plaintiff  would  have  had  a  good 
defence  to  such  action  if  he  had  chosen  to  avail  himself  of  it  (a). 
Where,  however,  in  such  a  case  the  defendant  has  indorsed  over 
the  bill  or  note  to  a  person  for  value,  thereby  precluding  the  plain- 
tiff from  availing  himself  of  such  a  defence,  and  the  holder  of  the 
bill,  Sec,  has  enforced  payment  from  the  plaintiff,  the  amount  of 
such  payment  may  be  recovered  as  money  paid,  or  had  and  re- 
ceived (6).  And  so  it  is  where  the  money  has  been  obtained  by 
fraud  and  extortion,  practised  by  an  abuse  of  ex  parte  legal  pro- 
cess (c),  or  the  money  has  been  paid  to  obtain  liberty  of  per- 
son (rf),  or  to  obtain  possession  of  goods  illegally  detained  (e). 

The  trustees,  under  a  marriage  settlement  of  stock,  the  divi- 
dends of  which  they  covenanted  to  permit  the  bankrupt  to  receive 
for  his  life,  executed,  after  his  bankruptcy,  a  power  of  attorney  to 
A.  to  receive  the  same.  A.  received  the  dividends,  and  paid  them 
over  to  the  wife  of  the  bankrupt,  save  one  sum,  which  he  paid  to 

(a)  miton  V.  Ray,  10  A.  &  E.  82.  Clark  v.  Woods,  2  Exch.  895.     See  Finer 

{b)  Smith  V.  Cuff,  6  M.  &  S.  160 ;  Hor-  v.  Hawkins,  9  Exch.  266. 

ton  V.  miey,  11  M.  &  W.  492.     See  Gibson  (e)  Siiaw  v.  Woodcock,  7  B.  &  C.  73  ; 

y.  Bruce,  5  M.  &  G.  399.  Waktfield  v.  Newbm,  6  Q.  B.  276 ;  OaUs 

(c)  Duke  de  Cadaval  v.  ColHnsy  4  A.  &  v.  Hudson,  6  Exch.  346.  See  Gulliver  ▼. 
E.  868.  Cozens,  1  C.  B.  788. 

(d)  Payne  v.  Chapman,  4  A.  &  E.  364 ; 
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one  of  the  trustees.  Held,  that  the  assignees  mieht  recover  the 
total  amount  of  such  dividends  from  the  trustees,  m  an  action  for 
money  had  and  received,  inasmuch  as  the  whole  of  the  money  had 
been  virtually  received  by  the  trustees  after  full  notice  of  the  bank- 
ruptcy (/). 

A.  having  received  a  sum  of  money  becjueathed  by  will  to  his 
wife,  gave  it  to  her  to  take  care  of.  The  wifie,  without  his  know- 
ledge, deposited  it  in  a  bank,  in  the  name  of  her  son  by  a  former 
marriajge,  who  was  then  an  infant.  It  was  held,  that  the  bankers 
were  liable  to  A.  for  the  amount  in  an  action  for  money  had  and 
received  (ff). 

Where  a  party  pays  money  to  another  voluntarily,  with  full 
knowledge  of  all  the  facts  of  the  case,  the  party  so  paying  cannot 
recover  it  on  account  of  his  ignorance  of  the  law.  Where  an 
underwriter  of  a  policy  of  insurance  upon  a  ship,  having  paid  the 
amount  of  the  insurance,  as  for  a  loss  by  capture,  sought  to  recover 
it,  on  the  ground  that  the  assured  had  not,  at  the  time  of  effecting 
the  insurance,  disclosed  to  the  underwriter  a  material  letter  respect- 
ing the  time  at  which  the  ship  sailed ;  but,  it  being  proved,  that, 
before  the  loss  on  the  policy  was  adjusted,  all  the  papers,  including 
the  letter  in  question,  had  been  laid  before  the  underwriter  (A),  it 
was  held,  that  he  could  not  recover;  for  every  man  must  be  taken 
to  be  cognizant  of  the  law  (t).  The  same  doctrine  was  laid  down 
in  Brisbane  v.  DacreSy  6  Taunt.  143,  with  this  limitation  only, 
that  the  retaining  the  money  be  not  against  the  conscience  of  the 
party  to  whom  it  is  paid.  And  the  rule  holds  equally  where  money 
nas  oeen  allowed  in  account,  as  where  it  has  been  actually  paid  (A). 
The  same  principle  was  recognized  in  the  following  case.  The 
drawer  of  a  bill  of  exchange,  with  full  knowledge  of  time  having 
been  given  to  the  acceptor,  upon  a  supposition  that  he  (the  drawer) 
remained  liable,  promised  the  holder  that  he  would  pay  the  bill, 
if  the  acceptor  did  not ;  it  was  held,  that  the  drawer  was  bound  by 
this  promise,  and  could  not  avail  himself  of  his  ignorance  of  the 
law  at  the  time  when  he  made  the  promise  (Z).  So  where  a  person 
pays  an  attorney's  bill,  and  the  bill  is  subsequently  taxed,  and 
some  items  struck  off,  the  amount  of  the  sum  taxed  off  cannot 
be  recovered  in  this  action  (wi). 

But  if  a  person  pay  money  under  a  mistake  of  the  real  facts  (n), 

(/)  Allen  V.  Imjxtt,  8  Taunt.  263.  (I)  BilMe  v.  Ltmley,  2  East,  469.     See 

ig)  CaUand  v.  Lloyd,  6  M.  ft  W.  26.  Oomery  v.  Bond,  3  M.  &  S.  378. 

\h)  This  fact  would  be  strong  evidence  (k)  Skyring  y.  Oreenunod,  4  B.  ft  C. 

to  the  jury  of  actual  knowledge  of  the  281. 

facts,  or  of  an  intention  to  waive  all  in-  (0  Stevena  v.  Lynch,  12  East,  88  ;  and 

quiry  into  them  {Kelly  v.  Solari,  9  M.  ft  see  BramtUm  v.  Robins,  4  Bingh.  15. 

W.  59,  per  Parke,  B.),  as  a  position  of  (m)  Oower  v.  Popkin,  2  Sta.  8o. 

law,  that  possessing  the  means  of  know-  (n)  MUU  v.  AUerhury  Union,  8  Ezch. 

ledge  is  equivalent  to  actual  knowledge,  590 ;  i.  e.,  of  a  fact  which,  if  true,  would 

it  is  overruled  by  BeU  v.  Gardiner,  4  M.  ft  make  the  person  paying  liable  to  pay  the 

G.  1 L  money — not  where, if  true,  it  would  merely 
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and  no  laches  are  imputable  to  him,  e.  g.,  laying  by  for  five  years, 
and  not  informing  the  person  to  whom  the  money  has  been  paid  of 
the  mistake  (o),  he  may  recover  back  such  money  (p).  "Where 
a  payment  has  been  made,  not  with  fiill  knowledge  of  the  &cts, 
but  only  under  a  blind  suspicion  of  the  case,  and  it  is  found  to  have 
been  paid  unjustly,  the  party  paying  may  recover  it  back  again.*' 
Per  Ashhurst,  J.,  in  Chatjield  v.  Paxton,  2  East,  471,  n.  So 
where  a  payment  is  made  under  a  forgetfulness  of  facts  which  the 

Erty  making  it  once  knew,  and  in  the  hurry  of  business,  it  may 
recovered  back  in  this  action  {q).  And  it  is  not  sufficient  to 
prevent  a  party  from  recovering  money  paid  by  him  under  a 
mistake  of  fact,  that  he  had  the  means  of  knowledge  of  the  fact ; 
unless  he  paid  it  intentionally,  not  choosing  to  mvestigate  the 
fact  (r). 

What  is  a  payment  made  voluntarily  is  sometimes  a  question. 
The  defendant  being  tenant  to  the  plaintiff  of  certain  rooms  at 
the  rent  of  twenty  guineas,  the  plamtiff  insisted  on  being  paid 
twenty-five  guineas,  and  threatened  to  distrain  if  it  was  not  paid. 
The  defendant,  in  consequence  of  the  threat,  paid  the  larger  sum, 
and  an  action  having  been  brought  by  the  plamtiff  against  the  de- 
fendant for  another  demand,  the  defendant  insisted  on  setting  off 
the  five  guineas  which  he  had  paid  under  the  threat  of  distress,  as 
having  been  paid  by  compulsion,  and  in  his  own  wrong.  But  Lord 
Kenyan,  C.  J.,  was  of  opinion,  that  this  could  not  be  deemed  a 
payment  by  compulsion,  as  the  defendant  might,  by  a  replevin, 
have  defended  himself  against  the  distress.  Knihbs  v.  HaU,  1 
Esp.  84.  The  reason,  however,  given  by  Lord  Kenyan  is  not  cor- 
rect, a  distress  not  being  void,  and  replevin  consequently  not  a 
sufficient  remedy,  if  some  rent  be  due(5).  In  Graham  v.  Tate^t), 
where  a  landlord  had  distrained  for  rent,  including  property  tax, 
and  also  a  sum  of  20/.,  which  the  tenant  had  laid  out  m  repairs,  and 
which  the  landlord  had  agreed  to  allow  as  a  deduction  from  the 
rent,  it  was  held  that  the  tenant  could  not  recover  the  sum  for 
repairs,  but  might  recover  the  amount  distrained  for  income  tax 
from  his  landlord ;  and  in  cases  of  money  paid,  it  seems  clear  that 
a  payment  under  a  distress,  or  threat  of  distress,  is  considered  a 
compulsory  payment.  Per  Park,  J.,  in  Pope  v.  Biggs,  9  B.  &  C. 
256.  Ace,  Carter  v.  Carter,  5  Bingh.  406 ;  Snowdon  v.  Davis,  1 
Taunt.  369.  The  case  of  Knihbs  v.  Hall,  however,  was  recognized 
in  Skeate  v.  £eale{u),  and  Gulliver  v.  Cozens,  1  C.  B.  788,  and  it 
has  been  held  that  an  agreement  by  the  tenant  to  pay  more  than  is 

make  it  detirable  that  he  should  pay  the  297. 

money.    Per  Bramwell,  B.,  Mken  v.  Short,  (r)  Kelly  v.  Solari,  9  M.  &  W.  64. 

1  H.  &  N.  216.  (,)  Forty  v.  Imber,  6  East,  484 ;  Har- 

(o)  Skyring   v.   Greenwood,  ante.     See  rell  v.  Wink,  8  Taunt  369 ;  Oovemore  rf 

Denby  ▼.  Moore,  1  B.  &  Aid.  123.  Brutol  Poor  v.  Wait,  1  A.  &  £.  269. 

( p)  Milnes  V.  Duncan,  6  B.  &  C.  671.  (0  1  M.  &  S.  609. 

(q)  Lucae  v.  Worewick,  1  M.  &  Rob.  (u)  11  A.  &  E.  983. 
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due,  in  consideration  of  a  forbearance  or  withdrawal  of  a  distress, 
is  valid  {x) :  in  such  a  case,  therefore,  it  would  seem  at  all  events 
that  the  action  would  not  lie,  although  in  one  case  it  was  held 
otherwise  (y).  A  payment  of  rent  by  a  tenant  to  his  landlord, 
after  notice  from  tne  mortgagee,  requiring  payment  of  the  rent  to 
him,  is  a  voluntary  payment  {z). 

Where  a  party,  sued  on  a  claim  which  he  knows  to  be  un- 
founded, pays  it;  although  at  the  time  of  payment  he  protests 
against  it,  and  declares  his  intention  to  bring  an  action  to  recover 
back  the  money  so  paid,  yet  no  action  will  lie ;  for  the  payment 
is  voluntary,  and  he  ought  to  have  defended  the  action  brought 
against  him.  Brown  v.  M*  Kinnalfy,  1  Esp.  279.  But  where  the 
steward  of  a  manor  charged  an  extravagant  sum  for  producing 
some  court  rolls,  &c.,  at  a  trial,  which  were  absolutely  necessary 
to  the  party  requiring  them,  who  paid  the  sum  claimed  accord- 
ingly, it  was  held,  that  he  might  recover  the  amount  overpaid  (a). 
So  where  money  was  paid  to  induce  the  defendants  to  perform  a 
duty  which  they  otherwise  would  not  have  performed,  the  non-per- 
formance of  which  would  have  caused  great  loss  and  inconvenience 
to  the  plaintiffs  (J).  So  where  a  sheriff  was  in  possession  of  goods 
under  aj/i./a.,  which  he  threatened  to  sell,  and  the  parties  claiming 
the  goods  paid  the  amount  for  which  the  writ  of  ^.  fa.  was  indorsee!, 
to  avoid  the  evil  and  inconvenience  of  a  sale  (c). 

Money  due  in  point  of  honour  or  conscience,  e.  g.  a  debt  barred 
by  the  statute  of  limitations,  though  a  person  is  not  compellable  to 
P*^y  it,  yet,  if  paid,  shall  not  be  recovered  (d). 

4.  Where  money  has  been  paid  without  consideration,  or  on  a 
consideration  which  wholly  fails,  an  action  for  money  had  and 
received  will  lie  for  recovery  of  it.  The  plaintiff  had  insured 
several  numbers  in  a  lottery,  at  the  oflSce  of  the  defendant,  for 
which  he  had  paid  in  premiums  a  considerable  sum  of  money. 
The  defendant  having  refused  to  pay  the  sums  insured  upon  some 
of  the  chances  which  had  terminated  in  favour  of  the  plaintiff,  he 
brought  an  action  for  money  had  and  received  against  the  defend- 
ant, m  order  to  recover  the  premiums ;  it  was  held,  that  the  action 
would  well  lie,  although  it  was  objected,  that  the  contract  was 
illegal  by  14  Geo.  III.  c.  76,  and  the  plaintiff  ^arficep*  criminis; 
Blackstone^  J.,  observing,  that  on  the  part  of  the  insured,  the  con- 
tract on  which  he  had  paid  his  money  was  not  criminal,  but  merely 
void,  and  therefore  having  advanced  his  money  without  any  consi- 

(x)  SkeaU  ▼.  Beale,  but  lee  the  remarks  Kenyan,  C.  J.,  2  Esp.  72S. 
of  Lord  Denman,  C.  J^  upon  this  case  in  (6)  Parker  v.  Bristol  and  Exeter  Rail- 

Waktfield  V.  Newhon,  6  a  B.  280.  way,  6  Exch.  702. 

(y)  Hills  y.  Street,  5  ^'mg\i,Z7.  (e)  Vaipy    v.   Manley,    1  C.   B.    694; 

(«)  Higgs  V.  Scott,  7  C.  B.  63.  Close  v.  Phipps,  7  M.  &  G.  586. 

(a)  V.  Pigott,   cited    by  Lord  (d)  Farmer  v.  Arundel,  2  Bl.  R.  824. 
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deration,  he  was  entitled  to  recover  it  back(tf).  See  Jaques  v. 
Withy,  1  H.  B1.66;  Clarke  y.  Shee,  Cowp.  197,  Bnd  past,  under 
the  sixth  rule,  p.  93. 

Plaintiff,  a  stockbroker,  sold  for  defendant  four  Guatemala  bonds 
and  paid  him  the  amount ;  the  bonds,  after  they  had  been  in  the 
hands  of  the  purchaser  two  days,  were  discovered  to  be  not  market- 
able; whereupon  plaintiff  took  them  back  and  reimbursed  the 
gurchaser.  It  was  neld,  that  the  plaintiff  was  entitled  to  recover 
*om  the  defendant,  in  an  action  for  money  had  and  received,  the 
amount  he  had  paid  to  the  defendant  (/).  So  where  the  plaintiff, 
a  sharebroker,  sold  forged  railway  scrip  for  the  defendant,  and  paid 
him  over  the  proceeds,  and  the  forgery  was  subsequently  dis- 
covered {g).  So  where  the  plaintiff  paid  conduct  money  to  a  wit- 
ness on  a  subpoena,  but,  the  action  being  settled,  the  witness  in- 
curred no  expense  (A).  So,  where  tlie  deeds  for  securing  an  annuity 
were  set  asiae  for  an  informality  in  r^sterine  the  memorial ;  it 
was  held,  that  money  paid  to  the  grantor,  as  the  consideration  of 
the  annuity,  might  be  recovered  in  an  action  for  money  had  and 
received  {%).  So  where  a  deed,  a  bond,  and  warrant  ot  attorney 
(upon  which  judgment  had  been  entered)  had  been  given  for 
securing  an  annuity,  and  on  the  application  of  the  grantor  to  the 
Court  of  Queen's  Bench,  the  judgment  was  set  aside,  and  the  war- 
rant of  attorney  directed  to  be  delivered  up  to  be  cancelled,  because 
the  latter  instrument  was  improperly  described  in  the  memorial, 
but  no  order  was  made  as  to  the  deed  or  bond,  which  remained 
uncancelled ;  it  was  held,  that  the  grantee  might  recover  the  con- 
sideration in  an  action  for  money  had  and  received,  on  the  ground 
that  he  had  contracted  for  one  entire  assurance,  consisting  of 
several  securities,  and  that  he  had  a  right  to  have  the  assurance 
entire,  or  to  have  back  his  money ;  and  the  defendant  having  taken 
away  one  of  the  securities,  the  consideration  for  the  money  had 
failed  (A). 

In  cases  of  this  kind,  the  action  for  money  had  and  received 
will  not  lie  a^inst  a  mere  surety,  who  has  not  actually  received 
any  part  of  me  consideration,  although  he  has  joined  with  the 
grantor  in  signing  a  receipt  for  it  (2) ;  for  a  receipt,  even  if  indorsed 
on  a  bill  (m)  or  deed  (n),  is  only  b,  primd  facie  acknowledgment  that 
money  has  been  paid,  and  may  be  explained  or  contradicted  (o). 

(e)  Jaquet  v.  Ooligfitly,  2  Bl.  R.  1078 ;  kmc$  of  the  consideimtion  money  only 

and  see  the  remarks  of  Lord  Ellenborough  would  seem  to  be  recoverable.     Cowper  t. 

in  Thistlewood  v.  Cracroft,  1  M.  &  S.  502.  Godmond,  9  Bingh.  748 ;  Churchill  t.  Ber- 

(/)  Young  V.  Cole,  3  B.  N.  C.  724.  trand,  8  Q.   B.  568 ;    and  see  DaoU  ▼. 

(g)   fVestrop  V.  Solomon,  8  C.  B.  845.  Bryan,  6  B.  &  C.  651. 

(A)  MarUn  v.  Andrews,  7  E.  &  B.  1.  (/)  Straton  v.  Rattall,  2T.  R.  ZM. 

(i)  Shove  V.  Webb,  1  T.  R.  782.  (m)  Scholey  v.  WaUby,  Peake's  N.  P. 

(k)  Scurfield  v.  Gowland,  6  East,  241.  C.  24. 

It  does  not  appear  that  any  sum  had  been  (n)  Lampon  v.  Corke,  5  B.  &  Aid.  606. 

received  by  the  plaintiff  on  account  of  the  (o)  Skaijfe  v.  Jackton,  8  B.  &  C.  421. 
annuity  in  this  case.     If  it  had,  the  ba- 
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It  is  an  admission  only  (p),  and  the  general  rule  is  that  an  admis- 
sion, though  evidence  against  the  person  who  made  it^  and  those 
claiming  under  him,  is  not  conclusive  evidence,  except  as  to  the 
person  who  may  have  been  induced  by  it  to  alter  his  condition. 

A  lease  was  sold  to  the  plaintiff  by  defendant  as  administrator^ 
without  any  r^ular  assignment  or  other  conveyance.     The  de- 
fendant's letters  of  administration  were  subsequently  repealed,  and 
the  plaintiff  turned  out  of  possession  by  an  ejectment  at  the  suit  of 
the  new  administrator  :  whereupon  the  plaintiff  brought  an  action 
for  money  had  and  received  against  the  defendant,  to  recover  the 
consideration  paid  for  the  lease :  and  it  was  held,  that  it  would 
well  lie  ;  Lord  Kenyon^  C.  J.,  observing,  "  that  he  did  not  wish  to 
disturb  the  rule  of  caveat  emptor ^  adopted  in  Bree  v.  Holbeach  (9), 
and  in  other  cases,  where  a  regular  conveyance  was  made,  to  which 
other  covenants  (for  title)  were  not  to  be  added  f*  (imposing  thereby 
on  the  buyer  a  duty  to  inquire  into  the  title;)  "  but  nere  uie  whole 
passed  by  parol,  and  it  proceeded  on  a  misapprehension  by  both 
parties,  that  the  defendant  was  the  legal  administrator  of  the  lessee, 
though  it  turned  out  afterwards  that  he  yvas  not.     As,  therefore, 
the  money  was  paid  under  a  mistake,  he  thought  that  an  action  for 
money  had  and  received  would  lie  to  recover  it  back"  (r).     So, 
where  the  defendant,  who  was  in  possession  of  premises,  of  which 
he  had  been  tenant  under  a  lease  from  a  tenant  for  life,  then  dead, 
sold  to  the  plaintiff  the  lease,  pretending  that  it  was  a  good  lease 
for  seven  years,  and  shortly  afterwards  Uie  plaintiff  was  ejected,  it 
was  held,  on  Ae  authority  of  Cripps  v.  Jtecuie,  that  the  plaintiff 
might  recover  the  consideration  paid  for  the  lease  in  an  action  for 
money  had  and  received.      Matthews  v.  Boilings,  MS.,  cited  in 
Woodfall's  Landlord  and  Tenant,  7th  edit,,  628,  n.     So  where  two 
parcels  of  land  were  sold  at  a  distinct  price  for  each,  and  the 
purchaser  was  evicted  from  one  parcel  for  a  defect  in  the  title  to  it, 
it  was  held  that  he  might  recover  the  price,  Lord  Alvanley,  C.  J., 
saying,  "We  by  no  means  wish  to  be  understood  to  intimate, 
that  where,  under  a  contract  of  sale,  a  vendor  does  legally  convey 
all  the  title  which  is  in  him,  and  that  title  turns  out  to  be  defec- 
tive, the  purchaser  can  sue  the  vendor  in  an  action  for  money  had 
and  received.     Every  purchaser  may  protect  his  purchase  by  pro- 
per covenants ;  where  the  vendor's  title  is  actually  conveyed  to  the 
purchaser,  the  rule  of  caveat  emptor  applies.     In  the  present  case 
the  plaintiff  never  has  had  any  title  conveyed  to  him,  &c."  («). 

Where  money  is  paid,  and  the  thing  contracted  for  is  not 
delivered,  it  is  money  had  and  received  to  the  use  of  the  party 
who  has  paid  it.  Anon,  per  King,  C.  J.,  Str.  407.  So,  where  A. 
paid  B.  a  sum  of  money  for  a  bill  of  exchange  on  a  banker,  who 
oroke  before  it  could  be  tendered ;  it  was  neld,  that  A.  might 

(p)  Grave*  ▼.  Key,  3  B.  &  Ad.  318,  n. ;  (r)  Crippi  v.  Reade^  6  T.  R.  606. 

Farrar  v.  Hutchinson,  9  A.  fir  £.  641.  («)  Johnttm  v.  Johnsim^  3  B.  &  P.  162. 

{q)  Doug.  654. 


92  ASSUMPSIT. 

recover  back  the  money  in  an  action  for  money  had  and  received. 
Bull.  N.  P.  131. 

But  where  the  consideration  has  not  wholly  failed,  but  the 
plaintiflF  has  received  (or  might  presumably  have  received  {t) )  some 
oenefit  from  the  performance  of  part  of  the  consideration,  so  that 
the  parties  cannot  be  replaced  in  statu  quo  on  the  rescission  of  the 
contract,  the  action  does  not  lie  (m).  As,  where  the  plaintiff  paid 
an  annual  sum  for  the  use  of  a  patent  which  turned  out  to  be  void, 
it  was  held,  that  the  plaintiff  could  not  recover  the  amount  of  the 
sums  he  had  so  paid  (v).  So,  where  the  plaintiff  was  let  into  posses- 
sion of  premises  under  the  provisions  of  a  contract  for  sale,  which 
also  provided  for  the  delivery  by  the  defendant,  within  a  certain  time, 
of  a  full  and  sufiScient  abstract  of  title ;  it  was  held,  that  even  if  the 
required  abstract  had  not  been  delivered,  inasmuch  as  the  plaintiff 
had  had  the  possession  of  the  property  (for  two  years)  and  the  parties 
could  not  be  placed  in  statu  quo^  the  action  for  money  had  and  received 
could  not  be  maintained  {w).  But  where  the  plaintiff  had  entered 
into  an  agreement  for  the  lease  of  a  farm  to  him,  for  which  he  was 
to  pay  a  premium  of  500/.  on  possession  being  delivered,  and  he 
entered  into  possession  immediately,  and  paid  part  of  the  premium, 
and  occupied  the  farm  for  two  years ;  but,  on  the  non-execution  of 
the  lease  by  the  defendant,  brought  an  action  to  recover  the  sum  he 
had  paid  as  premium ;  it  was  held,  that  the  action  would  lie :  for 
although  he  nad  undoubtedly  received  benefit,  and  that  under  the 
agreement,  yet  the  consideration  for  the  payment  of  the  premium 
was  the  granting  of  the  lease,  and  that  only,  and,  that  having  wholly 
failed,  the  plaintiff  was  entitled  to  recover  (x). 

5.  If  an  undue  advantage  be  taken  of  a  person's  situation,  and 
money -obtained  from  him  by  compulsion,  such  money  may  be 
recovered  in  an  action  for  money  haa  and  received  (y).  As  where 
a  common  carrier  refuses  to  deliver  up  goods  except  upon  payment 
of  an  unreasonable  sum  (z). 

The  plaintiff  having  in  the  month  of  August  pawned  some  goods 
with  the  defendant  for  20/.,  without  making  any  agreement  for 
interest,  went  in  the  October  following  to  redeem  them,  when  the 
defendant  insisted  on  having  10/.  as  interest  for  the  20/. ;  the 
plaintiff  tendered  him  the  20/.,  and  4/.  for  interest,  but,  the  de- 
fendant still  insisting  on  having  10/.  as  interest,  the  plaintiff,  finding 
that  he  could  not  otherwise  get  his  goods  back,  paid  the  defendant 
the  sum  which  he  demanded,  and  brought  an  action  for  the  surplus 

(0  Beed  V.  Blanford,  2  Y.  &  J.  278.  («)  Wright  v.  ColU,  8  C.  B.  150. 

(u)  although   the  plaintiff  was  origi.  {y)  This  position  was  cited  and  adopted 

nally  induced  to  enter  into  the  contract  by  Coleridge,  J.,  in  Duke  de  Cadaval  ▼. 

by  the  fraudulent  representation  of  the  CollitUj  4  A.  &  £.  867. 

defendant     Clarice  v.  Dicksim,  27  L.  J.,  («)  Ashmole   v.    Wainwnght,   2   Q.   B. 

Q.  B.  228.  837.     See  Finnie  v.  Glasgow  and  S.   W, 

(»)  Taylw  V.  Hare,  1  N.  R.  260.  Railway,  2  McQueen's  H.  of  L.  Ca.  177. 

(w)  Blackburn  ▼.  Smith,  2  Exch.  783. 
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beyond  the.lesal  interest,  as  money  had  and  received  to  his  use. 
The  court  held,  that  the  action  would  well  lie,  for  it  was  a  payment 
hy  compulsion^  and  the  plaintiff  might  have  had  such  an  immediate 
want  of  his  goods  that  an  action  of  trover  would  not  have  answered 
his  purpose,  and  the  rule  volenti  non  fit  injuria  holds  only  where 
the  party  has  a  freedom  of  exercising  his  will  (a).  No  tender  is 
necessary  in  these  cases  (&).  The  principle,  that  money  extorted 
by  duress  of  the  plaintifTs  goods,  and  paid  by  the  plaintiff  under 
protest,  may  be  recovered  in  an  action  for  money  had  and  received, 
18  well  established  and  generally  recognized  (c).  It  has  been  held, 
that  an  agreement  is  not  void  on  the  ground  of  having  been  made 
under  duress  of  goods ;  and  that  there  is  not  any  distinction  in 
this  respect  between  a  deed  and  an  agreement  not  imder  seal  (rf). 

6.  Where  contracts  or  transactions  are  prohibited  by  positive 
enactments,  for  the  sake  of  protecting  one  set  of  men  from  another, 
if  money  is  paid  upon  such  contracts  by  the  one,  who  from  their 
situation  and  condition  are  liable  to  be  oppressed  and  imposed 
upon  by  the  other,  the  party  paying  is  not  considered  as  standing 
in  pari  delicto ;  and  in  furtherance  of  these  statutes,  the  person 
injured,  after  the  transaction  is  finished  and  completed,  may  bring 
his  action  and  defeat  the  contract.  A  creditor  refused  to  sign  the 
certificate  of  a  bankrupt,  unless  a  sum  of  money  was  given  him 
by  a  friend  of  the  bankrupt.  The  friend  gave  the  money,  and  the 
creditor  in  consequence  signed  the  certificate.  It  was  held,  that 
this  money  might  be  recovered  in  an  action  for  money  had  and 
received  ;  for  the  party,  who  insisted  on  payment,  was  acting  with 
extortion,  and  oppressively,  and  in  the  teeth  of  that  which  he  had 
agreed  to  accept  (e).  See  per  Bay  ley  y  J.,  in  Smith  v.  Cuff,  6  M.  & 
S.  166.  So,  formerly,  in  cases  of  usurious  contracts  (/) ;  where  it 
was  held,  that  the  debtor  might  recover  from  the  creditor  all 
beyond  legal  interest,  in  this  form  of  action,  because  the  parties 
did  not  stand  in  pari  delicto  {g).  So  in  cases  of  lottery  insur- 
ances (A). 

The  same  principle  was  recognized  in  the  following  case.  An 
action  for  money  had  and  received  was  brought  to  recover  a  sum 
of  money,  as  having  been  unduly  obtained  by  the  defendant  from 
the  plaintiff  under  an  agreement  to  compromise  a  qui  tarn  action 
for  penalties  which  had  been  brought  by  the  defendant  against  the 
plaintiff,  on  the  ground  of  certain  usurious  transactions,  which  had 
taken  place  between  the  plaintiff  Williams,  and  one  Eagleton.     It 

(a)  Jttley  v.  Retfnolds,  Str.  915.  See  an  applicadon  of  the  principle  of  this 

(b)  Parker  ▼.  Bristol  and  Exeter  RaU-  case,  by  BuUer,  J.,  in  Nerot  v.  Wallace,  3 
wov  Company,  6  Exch.  702.  T.  R.  25. 

(c)  Per  Lord  Denman,  C.  J.,  in  Wake-  (/)  B^  the  17  &  18  Vict.  c.  90,  all 
/kid  T,  Netabon,  18  L.  J.,  Q.  B.  260;  6  laws  against  usury  are  repealed. 

Q.  B.  276.  (g)  Lowry  ?.  Bourdieu,  Dougl.  471. 

{d}  Skeate  ▼.  BtdU,  11  A.  &  E.  983,  (A)  Jaquee    v.   Golightly,    2   Wm.    BI. 

ante,  pp.  88, 89.  1073  ;  per  Ellenborough,  C.  J.,  in  Thutle- 

{e)  Smith  v.   Bromley,    Doug.  696,  n.  wood  v.  Cracrqft,  6  M.  &  S.  502. 
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was  held,  that  the  action  was  maintainable ;  for  the  prohibition  and 
penalties  of  the  18  Eliz.  c.  5,  attach  only  on  the  "  informer,  or 
plaintiiF  or  other  person  suing  out  process  in  the  penal  action 
making  composition,  &c.,"  contrary  to  the  statute,  and  not  upon 
the  party  paying  the  composition,  and,  therefore,  the  latter  does 
not  stand  m  this  respect  in  pari  delicto  nor  in  particeps  criminis 
with  such  informer  or  plaintiff,  and,  advantage  having  unduly  been 
taken  of  his  situation  to  coerce  him,  the  money  paid  was  recover- 
able (t).  So,  where  A.  had  commenced  an  action  of  ejectment 
against  B.,  and  subsequently  received  notice  that  B.  intended  to 
proceed  against  him  for  certain  penalties  under  the  General  Turn- 
pike Act,  whereon  it  was  arranged  between  them  that  the  action 
of  ejectment  should  be  discontinued,  and  B.  receive  from  A.  60/. 
towards  the  costs  of  his  defence  to  the  action  of  ejectment;  and 
B.  received  the  50/.  accordingly;  it  was  held,  that  A.  might 
recover  the  60/.  from  B.,  if  it  was  obtained  from  him  by  the 
coercion  of  the  threatened  penal  action  (A). 

The  cases  of  Shove  v.  Webb,  1  T.  R.  732,  and  ScurfieldY, 
Oowland,  6  East,  241,  on  the  Annuity  Act  (ante,  p.  90),  frimish 
a  further  illustration  of  the  same  principle.  See  also  Clarhe  v. 
8hee,  Cowp.  197,  where  a  clerk  of  the  plaintiff  had  received 
money,  and  negotiable  notes,  from  the  plaintiff's  customers,  and 
paid  them  over  to  the  defendant  as  premiums  for  illegal  insur- 
ances in  a  lottery,  it  was  held  that  the  plaintiff,  upon  identify- 
ing the  property,  might  recover  it  in  an  action  for  money  had  and 
received;  for  the  plaintiff  was  not  particeps  criminis,  and  the 
money  had  come  to  the  defendant's  hands  iniquitously  and  ille- 
gally in  breach  of  the  statute  (/). 

One  who  has  voluntarily  offered  to  pay  a  sum  of  money  for  the 
use  of  the  poor  of  the  parish,  in  order  to  avoid  a  prosecution  by 
a  magistrate  upon  a  charge  of  having  instigated  tne  escape  of  a 
prisoner  in  custody  for  a  misdemeanour,  which  offer  was  consented 
to  by  the  magistrate,  and  the  money  accordingly  paid  by  the  party 
to  the  master  of  the  workhouse,  for  the  use  of  the  poor,  may 
countermand  the  application  of  the  money  before  it  is  so  ap- 
plied, and  may  recover  it  back  in  an  action  for  money  had  and 
received  (m). 

Where  the  defendant,  being  a  creditor  of  the  plaintiff,  entered 
into  a  composition  deed  with  the  other  creditors  to  receive  10^. 
in  the  pound,  under  an  agreement  with  the  plaintiff,  that  he, 
the  plaintiff,  would  give  the  defendant  his  promissory  notes  for 
the  remainder  of  the  debt,  which  notes  were  accordingly  given, 
and  the  composition  of  10^.  was  paid  to  the  defendant,  and  he 
negotiated  the  notes,  the  holder  of  one  of  which  enforced  payment 

(0  mUiamt  V.  Medley,  8  East,  378.  WUhy,  1  H.  Bl.  65. 

(k)  Unwin  V.  Leaper,  1  M.  &  G.  747.  («)  Taylor  ▼.  Lendey,  9  East,  49. 

(I)  See  ante,  pp.  89,  90,  and  Jaquei  ▼. 
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from  the  plaintiff  by  action ;  it  was  held,  that  the  plaintiff  might 
recover  back  the  amount  from  the  defendant  in  an  action  for 
money  had  and  received ;  for  this  was  not  a  case  of  par  delictum, 
but  of  oppression  on  one  side  and  submission  on  the  other ;  and 
this  might  be  considered  as  money  paid  to  the  order  of  the  de- 
fendant, or,  in  other  words,  money  had  and  received  by  him 
through  the  medium  of  the  person  to  whom,  by  his  order,  it  was 
paid  (  n). 

7.  Where  money  has  been  paid  by  one  of  two  parties  to  an 
m^al  contract  to  a  third  person,  for  the  use  of  the  other  party, 
an  action  for  mone^  had  and  received  will  lie  a^nst  such  third 
person  to  recover  it.  As,  where  money  was  paid  by  an  under- 
writer to  a  broker  for  the  use  of  the  assured  on  an  illegal  con- 
tract of  insurance,  it  was  held,  that  the  assured  might  recover  the 
money  fi-om  the  broker,  on  the  ground  that  the  broker  could  not 
insist  on  the  illegality  of  the  contract  as  a  defence,  the  obligation 
on  him  arising  out  of  the  fact  of  the  money  having  been  received 
by  him  to  the  use  of  the  plaintiff,  which  created  a  promise  in  law 
to  pay.  Tenant  v.  JElIiott,  1  B.  &  P.  3.  Ace.  Bmsfield  v.  Wilson, 
16  M.  k  W.  185,  and  Farmer  v.  Russell,  1  B.  &  P.  296  (o),  in 
which  ca^e  BuUer,  J.,  said  that  the  action  was  not  founded  on  the 
illegal  contract,  but  on  a  ground  totally  distinct  from  it;  Heath, 
J.,  said,  the  distinction  was,  that,  whether  the  consideration  was 
good  or  bad,  a  man  might  recover  his  own  money,  though  not 
ttiat  of  another  person.  And  this  seems  the  true  ground  upon 
which  the  above  cases  rest;  the  defendants  in  the  two  former 
cases  had  made  the  illegal  contract — and  in  all  three  cases  had 
received « the  money —a*  agents  (p) ;  and  it  was  held  contrary 
to  aU  principles  of  justice,  that  a  participator  in  an  illegal 
transaction  snould  set  up  the  illegality  of  it  to  prevent  uie 
plaintiff  recovering  his  own  money,  and  against  the  wishes  of 
the  party  paying  it.  The  test  is  whether  the  plaintiff  requires 
any  aid  from  the  illegal  transaction  to  establish  his  case  (q).  ^^  It 
seems  to  me,"  said  SuUer,  J.,  in  Farmer  v.  Russdl,  "  that  all  the 
confusion  in  this  case  has  arisen  from  the  plaintiff  having  proved 
too  much  at  the  trial.  He  should  have  shown  that  the  defendant 
received  so  much  money  to  his  use,  and  it  was  immaterial  whether 
the  money  were  paid  on  a  legal  or  illegal  contract"  (r). 

(•)  Smth  T.  Cvf,  6  M.  ft  S.  160;  Uor-  ( j»)  A  mere  stakeholder  is  not  such  an 

torn  ▼.  jRUry,  1 1  M.  &  W.  402 ;  AUager  v.  agent  for  ih*  winner  of  an  iUegal  wager  or 

Spaldh^,  4  B.  N.  C.  410 ;  t,  v.  per  Parke,  iUegal  lottery.    AUport  v.  N^i,  1  C.  B. 

B.,  in  Higghu  ▼.  Pitt,  4  Exch.  825  ;  and  974. 

if  in  such  a  case  the  defendant  does  not  (q)  Simpion  y.  Bhtt,  7  Taunt.  24d. 

negotiate  the  note  or  bill,  and  the  plaintiff  (r)  Illegality  of   consideration,    how- 

pays  him,  the  payment  is  voluntary,  and  ever,  must  be  pleaded  ;  8  PI.  R.  Hil.  T. 

the  plaintiff  cannot  recover  the  money  so  1858;    and,  if  pleaded,  evidence  of  it 


tnepi 
paid. 


IfilMnv.Jlay,  lOA.  ft  £.  82.  would  of  course   be  given  by  the  de* 

(o)  «.  9.  WQregor  v.  Lome,  R.  ft  M.  57»      fendant 
and  poet^  p.  95. 
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In  the  same  case,  the  same  learned  judge  observed  that  the 
knowledge  and  participation  of  the  defendant  in  the  illegal  con- 
tract could  not  make  any  difference  in  an  action  for  money  had 
and  received,  and  in  Faikney  v.  Reynous,  4  Burr.  2069,  it  was  held, 
that  the  plaintiff  was  entitled  to  recover  upon  a  bond  given  by 
the  defenaants  to  secure  the  repayment  of  a  sum  of  money  paid 
by  the  plaintiff  to  a  third  person  on  account  of  the  defendants,  on 
a  settlement  of  stock-jobbing  differences.  The  authority  of  this 
decision,  however,  was  doubted  in  Aubert  v.  Maze^  2  B.  &  P. 
371 ;  and  in  Cannan  v.  Bryce^  3  B.  &  Aid.  179,  it  was  held,  that 
money  lent  for  the  purpose  of  settling  losses  on  illegal  stock-job- 
bing transactions,  and  so  applied  by  the  borrower,  could  not  be 
recovered  back,  although  the  lender  was  no  party  to  the  stock- 
jobbing. Cannan  v.  Bryce  was  recognized  in  M^Kinnell  v.  Robin- 
son, 3  M.  &  W.  441 ;  and  in  The  Gas  Light  and  Cohe  Company  v. 
Turner,  5  B.  N.  C.  677 ;  6  B.  N.  C.  324  (in  error).  "  In  the  case  of 
M^Kinnell  v.  Robinson,  it  was  held,  and  I  think  properly  held,  that 
money  lent  to  play  at  an  illegal  game  could  not  be  recovered.  This 
was  decided  on  the  principle  that  money  lent  for  the  purpose  of  ena- 
bling the  party  to  do  an  illegal  act,  and  this  with  the  knowledge 
of  the  lender,  could  not  be  made  the  foundation  of  an  action." 
Per  Lord  Lyndhurst,  C,  in  Quarrier  v.  Colston,  1  Phill.  151. 

Where  the  money  does  not  appear  to  have  been  actually  paid 
into  the  hands  of  the  defendant,  but  only  an  account  stated  be- 
tween him  and  the  other  party  to  the  illegal  contract,  in  which  the 
defendant  has  given  credit  to  such  party  for  the  money,  the  court 
will  not  sustain  the  plaintiff's  demand ;  for  by  so  doing  they  would 
compel  the  execution  of  an  illegal  contract,  as  if  it  were  a  legal 
one,  Edgar  v.  Fowler,  3  East,  222,  Lord  Ellenborough,  C.  J., 
observing  that  ^'  in  cases  of  illegal  transactions,  the  money  may 
always  be  stopped  while  it  is  in  transitu  to  the  person  who 
is  entitled  to  receive  it.  If  indeed  this  had  been  a  legal  trans- 
action, the  money  might  perhaps  have  been  considered  as  paid ; 
but  we  will  not  assist  an  illegal  transaction  in  any  respect." 

8.  Where  money  has  been  paid  by  one  of  two  parties  to  an 
illegal  contract,  in  a  case  where  both  parties  may  be  considered  as 
participes  criminis,  an  action  cannot  be  maintained,  afler  the  con- 
tract is  executed,  to  recover  the  money ;  for  in  pari  delicto  potior 
est  conditio  defendentis.  This  rule  is  confined  to  the  case  of  money 
paid  by  one  of  the  parties  to  the  other,  as  will  appear  from  the  7th 
rule,  and  from  the  decision  of  Cotton  v.  Thurland,  6  T.  R.  405. 
That  was  an  action  for  money  had  and  received,  to  recover  a  sum 
of  money  which  had  been  deposited  by  the  plaintiff,  as  his  share 
of  a  stake,  in  the  defendant's  nands,  upon  the  event  of  a  boxing- 
match  between  the  plaintiff  and  another  person.  The  court  were, 
of  opinion  that  the  action  would  well  lie;   Lord  Kenyon,  C.  J., 
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observing,  "  that  the  action  was  brought  not  against  one  of  the 
parties  laying  the  wager ^  but  a  stake-holder"  (0;  and  see  cases 
antey  p.  95,  establishing  the  same  doctrine,  that  money  received  by 
a  thiid  person,  not  a  party  to  the  illegal  contract,  may  be  recovered 
before  it  is  paid  over,  for  to  permit  this  is  merely  to  allow  a  hcus 
pcenitenticBy  and  to  prevent  the  illegal  contract  from  being  executed 
at  all. 

In  the  above-mentioned  case  of  Cotton  v.  Thurland,  Lord  Ken- 
yon,  C.  J.,  said  that  "if  the  defendant  had  paid  his"  (the  plain- 
tiff's) "  money  over  to  the  winner,  perhaps  he  would  not  have  been 
answerable  in  this  action,  but  here  the  money  is  still  in  the  de- 
fendant's hands,  and  therefore  I  think  the  plaintiff  may  recover  it 
from  him."  It  is  now,  however,  settled  that  when  a  wager  has 
been  laid  on  the  event  of  an  illegal  game,  e,  g,  a  boxing-match, 
either  party  may  recover  his  own  stake  (m)  from  the  holder,  even 
where  the  money  has  been  paid  over  before  action  brought,  if  it 
has  been  paid  over  in  opposition  to  the  parties'  express  desire. 
Hastelow  v.  Jackson^  8  B.  &  C.  221 ;  recognized  by  JBagleg,  B.,  in 
Hodson  V.  Tenia,  1  C.  &  M.  804 ;  Howson  v.  Hancock,  8  T.  R. 
575.  See  Goldsmith  v.  Martin,  4  M.  &  G.  5 ;  Brown  v.  Overbury, 
11  Exch.  716;  and  8  &  9  Vict.  c.  109,  s.  18. 

It  must  be  admitted,  that  the  case  of  Lacaussade  v.  White,  7 
T.  B.  535,  militates  against  this  position.  There,  money-  paid  on 
an  ill^al  wager  was  recovered,  after  the  event  upon  which  the 
wa^er  proceeded  had  terminated  against  the  plaintiff,  and  the 
plaintiff  had  paid  over  the  money  to  3ie  defendant,  the  court  hold- 
ing it  more  consonant  with  sound  policy  to  permit  money  paid  on  an 
illegal  consideration  to  be  recovered  by  the  party  paying  it,  than 
by  denying  the  remedy  to  give  effect  to  the  illegal  contract.  But 
Lawrence,  J.,  in  Williams  y.  Hedley,  8  East,  382,  n,  and  Bayley, 
J.,  in  Hastelow  v.  Jackson,  appear  to  have  considered  Lacaussade 
v.  White  as  overruled.  And  Lord  Mansfield,  C.  J.,  delivering  the 
opinion  of  the  court  in  Aubert  v.  Walsh,  3  Taunt.  284,  speaks  to  the 
same  effect. 

There  is  a  sound  distinction  between  contracts  executed  and  ex- 
ecutory ;  and  if  an  action  is  brought  to  rescind  a  contract,  you  must 
do  it  while  the  contract  remains  executory.  Per  Buller,  J.,  in 
Lowry  v.  Bourdieu,  Doug.  468.  Heath,  J.,  in  Tappenden  v.  Ran- 
dall, 2  B.  &  P.  471,  speaking  of  the  preceding  observation  of 
BuUer,  J.,  said,  that  it  seemed  to  him  that  the  distinction  between 
contracts  executory  and  executed,  if  taken  with  those  modifications 
which  Mr.  J.  Buller  would  necessarily  have  applied  to  it,  was  a 
sound  distinction ;  that  undoubtedly  there  might  be  cases  where 

(t)  Aee,  Smith  v.  Biekmore^  4i  Taunt.  cannot    recover   even    his    own    stake* 

474.  Mearing  v.  HelKngt,  14  M.  &  W.  712. 
(»)  If  be  claims  the  whole,  Memble,  he 
VOL.  I.  H 
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the  contract  might  be  of  a  nature  too  grossly  immoral  for  the  court 
to  enter  into  any  discussion  of  it,  as  where  one  man  has  paid 
money  by  way  of  hire  to  another  to  murder  a  third  person ;  but 
where  nothing  of  that  kind  occurred,  he  thought  there  ought  to  be 
a  locus  pcenitentuB,  and  that  a  party  should  not  be  compelled  against 
his  will  to  adhere  to  the  contract.  Rooke,  J.,  said,  that  he  wished 
it  to  be  understood,  that  he  fully  acceded  to  the  doctrine  laid  down 
by  Mr.  J.  Buller  respecting  contracts  executory  and  executed. 
"  In  Tappenden  v.  Randall^  the  court  considered  the  distinction 
between  contracts  executed  and  executory  as  established;  the 
judges  all  make  that  distinction ;  it  is  not  called  in  aid ;  it  is  the 
ground  of  their  judgment ;"  per  Sir  J,  Mansfield^  C.  J.,  in  Aubert 
V.  Walsh,  3  Taunt.  281.  Agreeably  to  this  distinction  was  the  case 
of  Walker  v.  Chapman  (stated  by  Buller,  J.,  in  Lovmj  v.  Bourdieu, 
Doug.  471).  A  sum  of  money  had  been  paid  in  order  to  procure 
a  place  in  the  customs ;  the  place  had  not  been  procured,  and  the 
party  who  had  paid  the  money  having  brought  an  action  to  recover 
it  back,  it  was  held  that  he  should  recover ;  because  the  contract 
remained  executory.  And  see  Pickard  v.  Bonner,  Peake's  N.  P.  C. 
221 ;  Aubert  v.  Walsh,  3  Taunt.  277.  As  to  what  shall  be  notice 
of  rescinding  the  contract,  see  Busk  v.  Walsh,  4  Taunt.  290.  In 
one  case,  however,  the  circumstances  were  similar  to  those  in 
Walker  v.  Chapman,  and  yet  the  decision  was  different  The  case 
is  that  oi  Norman  y.  Cole,  3  Esp.  253.  There  I.  S.  being  under 
sentence  of  death  in  Newgate,  the  plaintiff  was  prevdled  upon  to 
lodge  a  sum  of  money  in  the  hands  of  the  defendant,  to  be  applied 
to  the  purpose  of  procuring  him  a  pardon.  The  pardon  not  having 
been  procured,  an  action  was  brought  to  recover  the  money ;  but 
Lord  Eldon,  C.  J.,  was  of  opinion,  that  the  action  was  not  main- 
tainable; that  where  a  person  interposed  his  interest  and  good 
offices  to  procure  a  pardon,  it  ought  to  be  done  gratuitously,  and 
not  for  money ;  the  doing  an  act  of  that  description  should  proceed 
from  pure,  and  not  from  pecuniary  motives  (x). 

The  plaintiff  and  defendant  laid  a  wager  on  the  event  of  a  horse- 
race, prohibited  by  13  Geo.  II.  c.  19  (y),  and  deposited  the  money 
in  the  hands  of  the  defendant ;  the  money  was  paid  over  to  him, 
with  the  consent  of  the  plaintiff,  who  afterwards  brought  an  action 
to  recover  it ;  but  it  was  held,  that  it  would  not  lie ;  for  although 
the  law  would  not  have  enforced  the  payment  of  it,  yet  having 
been  paid,  it  was  not  against  conscience  for  the  defendant  to  retain 
it{z).  So  if  A.  agree  to  give-B.  money  for  doing  an  illegal  act,  B. 
cannot  (although  he  do  the  act)  recover  the  money  by  an  action  : 
yet  if  the  money  be  paid,  A .  cannot  recover  it.     IVebb  v.  Bishop, 

{x)  But  see  the  remarks  of  Lord  Den-  {y)  So  much  of  this  act  as  relates  to 

man,  C.  J.,  in  Small  v.  Nainu,   IS  Q.  B.  horse-racing  is  repealed  by  8  &  4  Vict. 

844,  on  the  inaccuracy  of  Espinasse's  re-  c.  5. 

ports.  (a)  How90H  v.  Htmcoek,  8  T.  R.  575. 
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Bull.  N.  P.  16,  132:  If  the  plaintiiF,  who  by  the  defendant's  au- 
thority has  laid  ill^al  bets  in  the  defendant's  name,  upon  losing, 
pays  them  toitkout  an  express  direction  to  do  so,  he  cannot  recoyer 
the  amount  from  the  defendant  afterwards.  CUyton  v.  DtUy,  4 
Taunt  165. 

The  plaintiiF  and  defendant,  who  were  lottery-office  keepers,  en- 
tered into  an  agreement  mutually  to  insure  the  number  of  a  ticket 
with  each  other,  upon  condition  that  he  whose  number  should  be 
drawn  on  the  day  next  following  the  agreement,  should  receive  from 
the  other  an  undrawn  ticket,  or  the  value  of  it ;  the  defendant's 
number  being  drawn,  he  chose  the  value  of  it,  and  received  the 
same  from  the  plaintiff;  the  agreement  having  been  continued,  the 
plaintiflTs  number  was  drawn,  but  the  defendant  refused  to  give 
the  plaintiff  either  an  undrawn  ticket  or  the  value,  whereupon  the 
plaintiff  brought  an  action  for  money  had  and  received  to  recover  the 
sum  which  he  paid  to  the  defendant  on  his  number  being  drawn  ; 
it  was  held,  that  the  action  would  not  lie,  because  the  plaintiff  was 
not  only  in  pari  delicto,  but  also  stood  in  the  light  of  that  species 
of  insurer,  from  whom  the  statute  meant  to  protect  the  unwary  (a). 

The  plaintiff  executed  an  indenture  of  apprenticeship,  by  which 
she  bound  her  son  apprentice  to  the  defendant,  and  she  paid  the 
defendant  a  premium.  The  indenture  did  not  contain  any  state- 
ment respecting  the  premium,  and  was  not  stamped ;  by  reason  of 
which  omissions  the  indenture  was  void.  The  plaintiff  sought  to 
recover  the  premium,  on  the  ground  that  the  indenture  being  void, 
the  money  was  paid  without  consideration.  But  it  was  held,  that 
she  could  not  recover,  inasmuch  as  she  had  lent  assistance  to  the 
defendant  in  giving  effect  to  unlawful  purposes  for  defrauding  the 
revenue  (6). 

In  like  manner,  where  an  assurance  was  made  on  a  ship  belong- 
ing to  a  British  subject,  without  interest,  (which  is  illegal  by  19 
Geo.  II.  c.  37,)  it  was  held,  that  the  assured  could  not  recover  the 
premium,  after  the  ship  had  arrived  safe :  for  the  court  will  not 
interfere  to  assist  either  party,  where  they  are  in  pari  delicto  (c). 
On  the  same  principle  it  was  adjudged,  that  a  premium  paid  by 
the  plaintiff  on  a  re-assurance  of  a  ship,  (void  by  19  Geo.  II.  c.  37,) 
could  not  be  recovered  in  an  action  for  money  had  and  received 
after  the  ship  had  been  captured  (rf).  In  like  manner  it  has  been 
held,  that  the  premium  paid  on  an  illegal  assurance  to  cover  a 
trading  vrith  the  enemy,  cannot,  after  the  risk  has  been  run,  be 
recovered  back  again,  although  the  underwriters  could  not  have 
been  compelled  to  make  good  the  loss  {e).  So  where  the  plaintiff 
had  insured  colonial  produce,  on  a  voyage  from  the  West  Indies 

(a)  Browning  v.  Morrit,  Cowp.  792.  (d)  Jndree  T.  FUieher,  3  T.  R.  266. 

W  Stoku  V.  Twitcken,  8  Taunt.  492.  (e)  Vandyck  ▼.  HeuHtt,  1  Eait,  97. 

(0  Lowry  y,  Bcurdieu,  Dougl.  467. 
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for  Gibraltar,  and  the  ship,  on  board  which  the  goods  were  laden, 
was  lost  by  the  perils  of  the  seas,  it  was  held,  that  the  premium 
could  not  be  recovered ;  because  colonial  produce  could  not  legally 
be  shipped  from  the  British  West  Indies  for  Gibraltar  (/),  and 
consequently  the  insurance  was  illegal  (^).  And,  as  every  person 
must  be  taken  to  be  cognizant  of  the  law,  the  ignorance  of  the 
assured,  at  the  time  when  the  assurance  was  made,  that  the  in- 
surance was  illegal,  will  not  avail  him.  And  this  rule  holds  even 
in  cases  where  the  premium  is  paid  by  a  foreigner,  although  the 
policy  is  illegal  by  the  law  of  this  country  only,  and  not  by  tbe  law 
of  the  country  to  which  the  foreigner  belongs ;  because  the  rigour 
of  our  political  regulations  ought  not  to  be  relaxed  in  favour  of 
foreigners  offending  against  them,  and  there  is  very  little  reason  to 
presume  ignorance  of  laws  peculiarly  applicable  to  the  subjects  of 
a  foreign  state  (A). 

But  where  an  insurance  had  been  made  on  goods,  at  and  from  a 
port  in  Russia  to  London,  by  an  agent  residing  here  for  a  Russian 
subject  abroad,  which  insurance  was  in  fact  made  after  the  com- 
mencement of  hostilities  by  Russia  against  this  country,  but  before 
the  knowledge  of  it  here,  and  after  the  ship  had  sailed,  and  been 
seized  and  confiscated,  it  was  held,  that  although  the  policy  was 
in  fact  ille^l  and  void,  yet  the  agent  of  the  assured  was  entitled  to 
a  return  of  the  premium  paid  under  ignorance  of  the  fact  of  such 
hostilities  (i).  So  where  a  licence  was  obtained  and  insurance 
effected  from  Riga  to  Hull,  on  goods  the  produce  of  Russia,  on 
board  a  Swedish  ship,  but  the  ship  sailed  three  days  before  the 
letter  directing  the  licence  to  be  obtained  reached  the  agent,  the 
letter  having  been  delayed  by  contrary  winds  beyond  the  usual 
time,  and  the  licence  was  obtained  two  days  afterwards,  and  the 
insurance  effected  subsequently  to  that:  it  was  held,  on  the  same 
principle  as  in  the  foregoing  case,  that  though  the  voyage  was  in 
its  inception  illegal,  being  contrary  to  12  Car.  II.  c.  18  (A),  never- 
theless the  assured  might  recover  back  the  premium  (Z). 

9.  Where  the  contract  is  not  malum  in  se,  nor  prohibited  by  any 
positive  law,  but  is  of  such  a  nature  that  it  cannot  be  put  in  force, 
merely  because  it  would  be  inconvenient  that  the  merits  of  the 
question  should  be  publicly  discussed,  in  such  case,  while  the  con- 
tract remains  executory,  money  paid  upon  it  by  one  of  the  parties 
to  the  other  may  be  recovered.  A.,  in  consideration  of  a  sum  of 
money  paid  to  him  by  B.,  gave  a  bond  conditioned  for  the  payment 
of  an  annuity  to  B.  until  A.  should  make  it  appear  to  the  satis- 
faction of  B.  that  the  hop  duties  should  amount  to  such  a  sum  in 

(/)  By  12  Car.  II.   c.   18,  s.   1;  re-  (A)  Mprck  v,  Abel^SB,  &  F.  Z$. 

pealed  by  6  Geo.  IV.  c.  105.   The  present  (t)  Oom  v.  Brucet  12  East,  225, 

Navigation  Act  ii  the  17  &  18  Vict.  c.  (k)  See  note  (/),  tupra, 

120.  (/)  Hentig  v.  Staniforih,  5  M.  &  S.  122. 

(g)  Lubbock  y.  Potts,  7  East,  449. 
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any  one  year.  Before  the  day  on  which  the  first  payment  of  the 
annuity  was  to  have  taken  place,  and  before  any  payment  had  been 
made,  B.  applied  to  A.,  stating  that  he  considered  the  bond  to  be 
illegal,  and  demanded  a  return  of  the  consideration,  which  having 
been  refused,  B.  brought  an  action  against  A.  for  money  had  and 
received :  it  was  held,  that  it  would  well  lie;  MookCyJ,,  observing, 
that  "  there  was  nothing  criminal  in  this  contract,  nor  had  it  been 
executed,  nor  was  this  a  case  where  money,  which  has  been  paid 
over  by  a  stake-holder,  was  sought  to  be  recovered"  (m).  Wagers 
on  the  amount  of  the  hop  duties,  it  is  to  be  observed,  are  neither 
illegal  nor  immoral,  but  the  courts  refuse  to  enforce  them,  on  ac- 
count of  public  inconvenience.  See  Shirley  v.  Sankey,  2  B.  &  Pid. 
130. 

A  party  who  had  contributed  to  a  proposed  tontine  scheme  was, 
on  the  abandonment  of  the  project,  allowed  to  recover  his  contri- 
bution from  the  director ;  the  scheme  not  being  within  the  Bubble 
Act  (n).  So  where  A.  had  sold  shares  to  B.  m  a  projected  joint 
stock  company,  wherein  nothing  was  to  be  done  until  the  sanction 
of  the  legislature  was  obtained ;  it  was  held,  that,  under  those  cir- 
cumstances, the  proposed  company  was  not  illegal  within  the  above 
statute,  and  that,  the  undertaking  having  been  abandoned  before 
any  thing  was  done  pursuant  to  the  project,  B.  might  recover  from 
A.  the  money  paid  for  the  shares  (o). 

10.  The  proprietor  of  cattle  wrongfully  distrained  damage  fea- 
sant, who,  although  insisting  on  a  right  of  common,  has  paid  money 
for  the  purpose  of  having  his  cattle  re-delivered  to  him,  cannot 
recover  that  money  in  an  action  for  money  had  and  received: 
1.  because  such  a  mode  of  proceeding  would  impose  great  diffi- 
culties on  the  defendant,  by  not  apprising  him  of  what  he  was  to 
defend:  2.  because  the  law  has  provided  two  specific  remedies 
for  trying  questions  of  this  kind,  namely,  actions  of  replevin  and 
trespass  (p).  And  even  if  the  distress  is  not  wrongful,  out  an  ex- 
cessive sum  is  demanded  for  damage,  he  cannot,  without  tendering 
amends,  pay  the  sum  demanded,  and  recover  the  overcharge  in  this 
form  of  action,  because  in  such  ca^es  the  onus  of  ascertaining  the 
amount  of  damage  lies  properly  on  the  distrainee.  GuUiver  v. 
Cosens,  1  C.  B.  7§8,  where  it  was  held  that  if  a  sufficient  tender 
be  made  before  distress,  the  remedy  is  replevin  or  trespass;  if 
after  the  distress,  and  before  the  impounding,  detinue.  In  Anscomb 
V.  Shore,  1  Camp.  285,  it  was  held  by  Sir  J.  Mansfield,  whose 
opinion  was  aflerwards  recognized  by  the  court,  that  an  action  on 
the  case  would  not  lie  for  detaining  cattle  distrained  damage  fea- 

(«)  Tappenden  v.  Randall,  2  B.  &  P.  repealed  by  6  Geo.  IV.  c.  91. 
467.     See  McGregor  v,  Lowe,  R.  &  M.  57.  (o)  Kempton  v.  Saunders^  4  Bingh.  5; 

(»)  Noekeh  ▼.  Crosby,  S  B.  &  C.  814.  see  Walkint  v.  Huntley,  2  C.  &  P.  410. 
The  6  Geo.  I.  c.  18  (the  Bubble  Act)  is  (  p)  Lindon  v.  Hooper,  Cowp.  414. 
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sant,  after  tender  of  amends,  Buch  tender  not  having  been  made 
until  after  the  impounding;  for  the  goods  are  then  in  custodid 
UyU{q). 

In  the  case  of  Lindon  v.  Hooper ^  the  right  of  common  was  in 
dispute  at  the  time  when  the  action  for  money  had  and  received 
was  brought  to  recover  the  money  paid  for  the  release  of  the 
cattle;  the  defendant,  who  had  distrained  the  plaintiff's  cattle, 
agreed  to  return  the  money  if  the  plaintiff  should  make  out  his 
right,  and  the  action  was  brought  to  try  the  right.  But  where  it 
appeared  that  the  plaintiff  had,  from  time  to  time,  paid  rent  to  the 
defendants  for  premises  which  he  held  of  them ;  and  it  afterwards 
turned  out  that  the  defendants  had  no  title,  and  the  plaintiff  was 
ejected  and  compelled  to  pay  the  mesne  profits  for  the  time  during 
which  he  had  held  of  the  defendants;  it  was  adjudged  that  an 
action  for  money  had  and  received  would  lie  to  recover  the  rent 
which  the  plaintiff  had  so  paid  to  the  defendants ;  but  in  this  case 
it  did  not  appear  that  the  defendants,  either  at  the  time  when  this 
action  was  brought,  or  at  the  trial,  claimed  to  have  any  title  to  the 
land  (r). 

Where  an  action  for  money  had   and   received  was   brought 

X'nst  an  overseer  of  the  poor,  to  recover  money  in  his  hands, 
:h  had  been  levied  by  a  sale  of  the  plaintiff's  goods  on  a  con- 
viction which  was  afterwards  quashed,  the  court  held,  that  the 
action  was  maintainable  for  the  clear  money  produced  by  the  sale 
of  the  goods :  for  the  plaintiff  might  waive  the  tort,  and  sue  for 
the  money  really  due  («).  So  if  a  revenue  officer  seize  goods  as 
forfeited,  which  are  not  liable  to  seizure,  and  take  money  of  the 
owner  to  release  them,  the  owner  may  recover  back  the  money  in 
an  action  for  money  had  and  received  (0>  unless  he  has  paid  it 


{q)  Six  Carpentert'  ease,  8  Rep.  147. 

(r)  NewMome  y.  (rra/tam,  10  B.  &  C. 
234. 

(#)  Feltham  v.  Terry,  Bull.  N.  P.  181, 
cited  in  Cowp.  419 ;  and  see  Priestley  v. 
Wateon,  2  C.  &  M.  691. 

(/)  Irving  V.  WiUon,  4  T.  R.  485.  A 
question  arose  in  this  case,  whether  the 
officer  was  entitled  to  a  month's  notice, 
before  the  action  was  brought,  under  28 
Geo.  III.  c.  70,  s.  80,  in  order  to  give 
him  an  opportunity  of  tendering  amends. 
The  court  decided  that  he  was  not ; 
Orose,  J.,  observing,  that  the  act  was  con- 
fined to  actions  of  trespass  or  tort,  and 
did  not  extend  to  an  action  of  assumpsit, 
and  that  "  if  an  officer  seize  ffoods  as 
forfeited,  he  does  it  colore  ^^ii,  but  if  he 
take  money  for  delivering  up  the  goods 
there  is  no  pretence  to  say  that  that  is 
done  colore  fjfidU"    Jec  per  Lord  EUon- 


borough,  C.  J.,  in  Wallace  y.  Smithy  6  East, 
122,  and  Umphelby  v.  M*Leam,  1  B.  & 
Aid.  42,  where  the  action  was  brought  to 
recover  the  amount  of  an  excessive  charge 
made  by  the  defendants  as  collectors  on 
a  distress  for  arrears  of  taxes.  In  Oreem- 
way  V.  Hurd,  4  T.  R.  668,  however,  where 
an  excise  officer  levied  duties  under  an 
act  which  was  repealed  at  the  time  when 
the  duties  were  levied,  Lord  Kenyom, 
C.  J.,  expressed  an  opinion,  that  the  offi- 
cer was  entitled  to  notice,  although  the 
plaintiff  sued  in  assumpsit  "  ft  has 
been  frequently  observed  by  the  eourts, 
that  the  notice  which  is  directed  to  be 
given  to  justices  and  other  officers,  before 
actions  are  brought  against  them,  is  of 
no  use  to  them  when  they  have  acted 
within  the  strict  line  of  their  duty,  and 
was  only  required  for  the  purpose  of  pro- 
tecting tbem  in  those  cases  where  they 
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over  to  the  proper  authorities^  under  the  provisions  of  an  act  of 
parliament  (u). 

A  sheriff's  officer  had  wrongfiilly  seized,  under  a,^.  fa,  against 
A.,  a  horse  belonging  to  B.  The  horse  was  sold  by  uie  sheriff^ 
and  the  money  paid  over  to  the  officer;  B.  brought  an  action 
against  the  officer  for  money  had  and  received.  It  appeared  that 
the  horse  had  belonged  to  B.*s  husband,  but  that,  after  his  death, 
she  had  provided  for  its  keep.  No  letters  of  administration  were 
produced.  It  was  held,  that  this  was  sufficient  evidence  against 
a  wrong-doer  to  entitle  her  to  recover  in  an  action  for  money  had 
and  received  (ir). 

11.  In  cases  where  the  contract  is  l^al,  the  plaintiff  cannot 
recover  on  the  general  counts,  while  the  contract  remains  open  and 
not  rescinded  by  the  defendant ;  the  only  remedy  is  on  the  special 
agreement  As  where  the  defendant  sold  a  horse  to  the  plaintiff 
with  a  warranty  of  soundness,  and  the  horse  proved  unsound ;  the 
plaintiff  tendered  a  return  of  the  horse,  but  the  defendant  refused 
to  take  him  back ;  an  action  for  money  had  and  received  having 
been  brought,  it  was  held  that  it  would  not  lie  (y).  So  where  the 
defendant,  in  consideration  of  seventy  guineas,  sold  the  plaintiff  a 
pair  of  coach  horses,  which  he  undertook  to  take  back  if  the 
plaintiff  should  disapprove  of  them  and  return  them  within  a 
month;  the  plaintiff  did  return  them  within  a  month,  but  took 
another  pair  from  the  defendant,  without  making  any  new  agree- 
ment ;  these  the  plaintiff  also  returned  within  a  month,  and  re- 
ceived a  third  pair  on  the  23rd  of  December,  without  making 
any  new  agreement;  the  plaintiff  disapproved  of  the  third  pair, 
because  they  were  restive  and  would  not  draw,  and  offered  to 
return  them  on  the  6th  of  January  following,  but  the  defendant 
refused  to  take  them  back,  and,  uiereupon,  the  plaintiff  brought 
an  action  against  the  defendant  for  money  had  and  received.  It 
was  held  that  it  would  not  lie,  for  the  original  special  contract 
having  been  continued  through  all  the  subsequent  dealings,  the 

iiittfnded  to  act  within  it,  but  by  mistake  protection  or  not.  Read  v.  Cokert  IS  C.  B. 

exceeded  it"     In  Tkei>bald  y.  Crichmore,  8^0.     "  Reasonably"  means  acting  <*  with 

1  B.  &  Aid.  227,  Lord  Elienboraugh,  C.J,,  reason,"    as  opposed   to  acting  **  by  ca- 

said,  "  The  object  was  clearly  to  protect  price;*'  and  the  terms  "  bond  JUIe"  and 

persons  acting  illegally,  but  in  supposed  "  reasonably"  are,  in  this  respect,  synony- 

partuaoce  and  with  a  Itond  JSde  intention  mous.    Booth  v.  Oive,  10  C.  B.  827.     By 

of  discharging  their  duty  under  the  act  of  5  &  6  Vict  c.  97,  s.  4,  the  time  for  giving 

parliament"     Ace.  Waterhoute  v.  Keen,  4  notice  of  action  in  all  cases  is  one  calen- 

B.  &  C.  200.    And  the  law  with  regard  to  dar  month,  poet,  tit  "  Imprisonment." 

notices  of  action  is  now  settled,  that  *<  all  («)  Atlee  ▼.  Backhouse,  S  M.  &  W.  638 ; 

who  bond  JUe  and  reatonably  think  they  and  see  Greenway  v.  Hurd,  <&.  553  ;  Oatee 

fill  the  character  mentioned  in  the  several  v.  Hudson,  6  Exch.  346. 

statutes,  and  act  in  pursuance  of  them,  (x)  Oughton  v.  Seppinge,  1   B.  &  Ad. 

are  protected*  p«r  Bo\fe,  B.,  Ham  v.  Thorn-  241 . 

borough,  8  Exch.  860,  and  this  whether  (t^)  Power    v.    WelU,    Doug.  24,    n.; 

they  are  aware  of  the  statute  giving  them  Cowp.  818,  5.  C 


1 


104  ASSUMPSIT. 

defendant  ought  to  have  had  notice  by  the  declaration,  that  he 
was  sued  upon  that  contract  {z).  So  where  a  seaman  had  con- 
tracted with  the  defendant  to  go  a  voyage  from  A.  to  B.  and  back 
again,  with  a  stipulation,  that  he  should  not  be  entitled  to  his 
wages  until  the  end  of  the  voyage ;  it  was  held,  that  he  could  not 
mamtain  the  indebitatus  counts  to  recover  his  wages  pro  rata  as 
far  as  B.,  though  he  had  been  wrongfiiUy  dismissed  at  B.  by  the 
defendant  (a). 

Where,  however,  the  contract  is  rescinded  by  the  original  terms 
of  it,  no  act  remaining  to  be  done  by  the  defendant,  the  plaintiff 
is  entitled  to  recover  back  his  money  (b).  As  where  the  plaintiff 
had  paid  to  the  defendant  ten  guineas  for  a  chaise,  on  condition 
to  be  returned  in  case  the  plaintifTs  wife  did  not  approve  of  it, 
paying  3s.  6d.  per  diem  for  the  time ;  the  plaintiff's  wife  not  ap- 
proving of  the  chaise,  it  was  sent  back  at  the  expiration  of  three 
days,  and  left  on  defendant's  premises  without  any  consent  on  his 
part  to  receive  it ;  the  hire  of  3s.  6d,  per  diem  was  tendered  at 
the  same  time,  which  defendant  refused,  as  well  as  to  return  the 
money.  An  action  for  money  had  and  received  being  brought  for 
the  ten  guineas,  it  was  held,  that  it  would  well  lie  (c).  So  where 
A.  agreed  to  sell  an  estate  to  B.,  upon  a  deposit  of  a  sum  of 
money,  but  was  afterwards  disabled  from  performing  the  agree- 
ment ;  it  was  held,  that  B.  might  recover  the  deposit,  although 
the  agreement  for  the  sale  was  by  deed  (d).  So  wnere  a  contract 
is  not  carried  into  execution  by  reason  of  some  negligence  or  de- 
fault of  one  party,  the  other  party,  not  having  done  any  thing  which 
can  be  considered  as  an  execution  of  the  contract  in  part,  may 
abandon  the  contract  and  recover  the  money  which  he  has  paid  on 
such  contract  (e).  But  this  rule  holds  only  where  the  contract  can 
be  rescinded  in  toto,  so  as  to  place  both  parties  in  the  same  situa- 
tion they  were  in  betore  (/).  See  Cooke  v.  Munstone,  1  N.  R. 
351,  and  ante, 

12.  In  an  action  for  money  had  and  received  to  the  plaintiff's 
use,  the  plaintiff  cannot  recover  the  money,  unless  it  be  against 
conscience  that  the  defendant  should  retam  it.  Aikin  v.  Short, 
1  H.  &  N.  210.  Hence,  where  a  forged  bill  of  exchange  was 
drawn  upon  the  plaintiff,  which  he  accepted  and  paid  to  an  inno- 
cent indorsee  for  value,  and  the  plaintiff,  on  discovering  the  forgery, 
brought  an  action  against  the  indorsee  to  recover  back  the  money 
as  money  paid  by  mistake,  it  was  held,  that  the  action  would  not 

(z)   Wetton  V.  Downes,  Doug.  23,  re-  Hurst  v.  Orbellf  8  A.  &  £.  107. 

co^ized  in  Street  ¥.  Blay^  2  B.  &  Ad.  {d)  QrevUk  v.  Da  Coeta,  Peake't  Add. 

462.  Ca.  113. 

(a)  Hulle  V.  Heightman^  2  East,  145.  (e)  Giles  t.  Edwards,  7  T.  R.  181. 

(i)  Bnstowe  v.  Needham,  9  M.  &  W.  (/)  Hunt  v.  Silk,  6  East,  449;  Beed  ▼. 

729.  Blan4ford,  2  Y.  &  J.  278. 

(c)  Towers  v.  Barrett,  1 T.  R.  183.   See 
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lie :  for  it  was  not  unconscientious  in  the  defendant  to  retain  the 
money  when  he  had  once  received  it,  upon  a  bill  for  which  he  had 
given  a  fair  and  valuable  consideration,  without  the  least  privity 
or  suspicion  of  any  forgery ;  and  the  plaintiff  ought  to  have  satis- 
fied himself,  whetner  me  bill  was  really  drawn  upon  him  by  the 
person  whose  name  was  subscribed  to  it(^).  This  decision  ap- 
pears to  have  been  grounded  on  the  general  principle,  that  an 
acceptor  is  bound  to  know  the  handwriting  oi  the  drawer,  and 
that  it  is  by  his  fault  or  negligence  if  he  pays  on  a  forged  signa- 
ture ;  or  rather,  on  the  ground  that  the  acceptor  is  estopped  from 
disputing  the  authority  of  the  drawer,  for,  if  this  were  not  so,  the 
negotiability  of  bills,  especially  foreign  ones  where  the  drawer  is 
generally  a  stranger,  would  be  seriously  endangered  {h). 

But  where  the  plaintiff  had  discounted  for  the  defendant  a  navy 
bill,  which  turned  out  to  be  forged,  he  was  held  liable  to  refund 
the  money ;  although  both  parties  were,  at  the  time,  equally  igno- 
rant of  the  foigery  (i).  So  in  Bruce  v.  Bruce,  6  Taunt.  496,  n.,  a 
similar  decision  was  made  on  a  victualling  bill,  which  the  victual- 
ling office  on  which  it  was  drawn  had  paid  before  the  forgery  was 
discovered.  So  where  a  bill,  purporting  to  be  a  foreign  bill,  but 
which  turned  out  to  have  been  drawn  in  this  country,  and  there- 
fore being  unstamped  to  be  worthless,  was  sold,  it  was  held  the 
purchaser  might  recover  the  sum  paid  from  the  seller  (k).  So 
where  bills  of  exchange,  purporting  among  others  to  have  the  in- 
dorsement of  H.  &  Co.  bankers  of  Manchester,  were  presented  for 
payment  in  London,  where  the  acceptance  directed  them  to  be  paid; 
payment  being  refused,  the  notary  who  presented  them  took  them  to 
the  plaintiff,  the  London  correspondent  of  H.  k  Co.,  who  took  up 
the  bills  for  their  honour,  and  struck  out  the  indorsements  subseouent 
to  that  of  H.  &  Co.,  and  the  money  was  paid  over  to  the  defend- 
ants, the  holders  of  the  bills.  The  same  morning  it  was  disco- 
vered that  the  bills  were  not  genuine,  and  that  the  names  of  the 
drawer,  acceptor,  and  H.  &  Co.  were  forgeries ;  plaintiff  imme- 
diately sent  notice  to  the  defendants,  and  demanded  repayment. 
This  notice  was  given  in  time  for  the  post,  so  that  notice  of  the 
dishonour  could  have  been  sent  the  same  day  to  the  indorsers. 
It  was  held,  that  the  plaintiff,  having  paid  the  money  through  a 
mistake,  was  entitled  to  recover  it  back,  the  mistake  having  been 
discovered  before  the  defendant  had  lost  his  remedy  against  the 
prior  indorsers  (Z),  and  that  the  rights  of  the  parties  were  not  altered 

(g)  Price   ▼.  Neafe,  3   Burr.   1354;  1  (i)  /ww*  v. /Jyrf*,  5  Taunt.  488. 

Wm.  Bl.  890,  S,  C     See  Smith  v.  Mercer,  (k)  Gompertz  v.   Bartlett,  2  E.  &   B. 

6  Taunt.  76,  and  poet,  tit.  *'  Bills  of  Ex-  849. 

change."     See  also  Barber  v.  Gingell,  3  (/;  Ace,  Cockt  v.  Matterman,  9  B.  &  C. 

Esp.  60.  902 ;  Smith  v.   Mercer,  supra,  per  Gibbs, 

(A)  SandertoH  v.  CoUman,  4  M.  &  G.  C.  J. 
209. 
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by  the  erasure  of  the  indorsements,  that  havii^  been  done  by 
mistake,  and  being  capable  of  explanation  by  evidence  (»i). 

13.  The  plaintiff,  as  assignee  of  a  bankrupt,  brought  an  action 
to  recover  tne  proceeds  of  goods  of  the  bankrupt,  sold  by  the  de- 
fendants as  sheriff,  under  a  writ  of  fi.  fa.y  the  commission  having 
been  issued  upon  an  act  of  bankruptcy  prior  to  the  fi.  fa.  The 
defendants  had  not  any  notice  of  the  bankruptcy  until  after  the 
levy,  and  they  had  paid  over  the  proceeds  to  an  execution  credi- 
tor under  an  indemnity.  It  was  first  objected,  that  the  plaintiff, 
by  suing  in  form  ex  contractu,  thereby  treated  the  sheriff  as  his 
agent  and  affirmed  all  his  previous  acts ;  to  which  it  was  answered 
and  resolved,  that  the  plaintiff  did  not  do  so ;  he  merely  waived 
his  claim  to  damages  for  a  wrong,  and  sought  to  recover  only  the 
proceeds  of  the  sale.  Secondly,  it  was  objected,  that  the  action 
was  too  late,  after  the  sheriff  had  paid  the  money  over  in  obedience 
to  the  writ.  But  it  was  resolved,  that  money  paid  over  on  an  in- 
demnity might  be  considered  as  not  having  been  paid  over  at  all. 
It  was  also  objected,  that  the  property  had  been  changed  by  the 
sale,  to  which  it  was  answered,  per  AtdersoUf  J.,  that  althougn  the 
property  was  changed  as  between  a  purchaser  and  the  parties 
against  whom  the  execution  had  issued,  yet  it  was  not  changed 
against  a  party  whose  goods  had  been  wrongfiiUy  taken  (n). 

14.  In  order  to  sustain  this  action,  there  must  be  a  privity  be- 
tween the  plaintiff  and  defendant  (o). 

If  I  give  a  sum  of  money  to  my  servant  to  pay  a  tradesman, 
the  tradesman  cannot  maintain  an  action  for  money  had  and  re- 
ceived against  the  servant  (p).  So  if  a  country  client,  a  defendant 
in  a  cause,  employs  a  country  attorney,  who  in  his  turn  employs  his 
town  agent  to  conduct  the  cause,  and  tiie  town  agent  in  the  course  of 
his  business  receives  money  the  proceeds  of  the  cause,  the  country 
client  cannot  recover  such  sum  in  an  action  for  money  had  and 
received  against  the  town  agent,  for  there  is  no  privity  (y).  So 
where  the  solicitor  to  the  assignees  of  a  bankrupt  had  received  from 
them  money  to  be  applied  in  payment  of  the  costs  of  the  petition- 
ing creditor,  up  to  the  time  of  the  choice  of  assignees,  aud  there- 
upon the  solicitor  offered  to  pay  the  money,  on  condition  that  the 
bill  shall  be  stibject  to  further  taxation,  which  was  refiised.  The 
petitioning  creditor  sued  the  solicitor  for  money  had  and  received. 
There  was  not  any  proof  that  the  commissioners  had  ascertained 
the  amount  of  the  costs  according  to  the  statute ;  this  the  judge 
thought  necessary,  and  nonsuited  the  plaintiff;  and  the  court  after- 
Cm)  Wilkinson  v.  Johnson,  3  B.  &  C.  (o)  Jones  v.  Carter,  8  Q.  B.  1S4.  See 
428.  See  Robaris  v.  Tucker,  16  Q.  B.  CaUand  ▼.  Lloffd,  6  M.  &  W.  26. 
660.                                                                         (  p)  Per  Parke,  J.,  4  B.  &  Ad.  612. 

(n)  Young  y.    Marshall,  8   Bing.  48;  (q)  Cobb  y.  Beeke,  6  Q.  B.  991, 

Notley  ▼.  Buck,  8  B.  &  C.  160. 
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wards,  upon  consideration^  confirmed  the  nonsuit ;  inasmuch  as  the 
defendant  had  received  the  money  as  the  agent  of  the  assignees, 
and  not  of  the  plaintiff;  he  held  it  subject  to  their  control  and 
directions,  and  would  continue  to  be  accountable  to  them,  until 
he  entered  into  some  binding  engagement  with  the  plaintiff  to  hold 
it  for  his  use  (r).  Where  money,  or  something  productive  of 
money,  c.  g.  a  bill  of  exchange  or  a  cargo  of  goods,  is  remitted  by 
A.  to  B.,  with  directions  to  pay  it  to  C,  C.  cannot  maintain  an 
action  agatnst  B.  for  money  had  and  received,  without  something 
having  been  done  by  B.,  which  amounts  to  a  privity  or  assent  («), 
independent  of  the  m^e  receipt  of  the  money,  realisation  of  Uie 
goods,  &c.  (t);  but  where  such  assent  has  been  given,  it  becomes 
an  appropriation  irrevocable  (u)  except  by  the  consent  of  all  the 
parlies  (x). 

16.  The  consideration  of  this  action  must  be  money.  Hence 
stock  cannot  be  recovered  in  an  action  for  money  had  and  re- 
ceived, stock  being  a  new  species  of  property,  and  not  money  (y). 
But  where,  upon  a  wager  of  ten  guineas  to  one,  the  stake-holder 
received  countnr  bank-notes,  and  paid  them  over  wrongfully  to  the 
party  who  had  lost  the  wager ;  it  was  held,  that  an  action  for 
money  had  and  received  would  lie  at  the  suit  of  the  winner ;  Lord 
JEUenhortniffh,  C.  J.,  observing,  that  provincial  notes  were  certainly 
not  money  :  yet,  if  the  defendant  received  them  as  money,  and  mL 
parties  a^^eed  to  treat  them  as  such,  at  the  time,  he  should  not  be 
permitted  to  say,  that  they  were  only  paper,  and  not  money.  As 
against  him,  it  was  so  much  money  received  by  him  (z).  So  where 
an  insurance  broker  having  received  credit  in  account  with  an 
underwriter  for  a  loss,  upon  a  policy,  whereupon  the  name  of  the 
underwriter  was  erased  from  the  policy ;  it  was  held,  that  the 
insured  might  maintain  an  action  for  money  had  and  received 
against  the  broker,  although  he  had  not  actually  received  any 
money  from  the  underwriter ;  for  the  broker  having  deprived  the 
plaintiff  of  his  remedy  against  the  underwriter,  and  having  received 
credit  in  account  for  the  money,  he  was  estopped  from  saying  that 
he  had  not  the  sum  in  his  hands  for  the  plaintiff's  use  (a).  But  no 
security  or  equivalent  for  money  can  form  the  subject-matter  of 

(r)  Baron  ▼.  Husband,  4  B.  &  Ad.  611 ;  Yates  v.  Hoppe,  9  C.  B.  441 ;  Hutchinson 

see  Howell  v.  Batt,  5  B.  &  Ad.  504.  t.  Heywortfh  9  A.  &  E.  404 ;  Hamilton  v. 

(f )  Facts  insufficient  to  constitute  such  Spottiswoode,    4  Exch.    200.       Seeus,  it 

aaent    Malcolm  v.  Seottt  5  Exch.  601;  seems,  of  a  mere  mandate  to  pay;  which  is 

Blackledge  ▼.  Harman,  1   M.  &  R.  S46.  revocable.     Dickinson  v.  Marrow,  14  M. 

Facts  sufficient.     Bedford  v.  Perkins,  S  &  W.  718  ;  sedquare,  see  cases  supra, 

a  &  P.  90 ;   liUif  V.  Hays,  5  A.  &  E.  («)  Walker  ▼.  Bostron,  9  M.  &  W.  411. 

549;    De  Bemales  y.  FuUer,    14  East,  (y)  Nightingale   ▼.  Deidsme,    5    Burr. 

591,  n. ;  Fnthling  t.   Skroeder,  2   Scott,  2589.  See  also  Jones  v.  Brinley,  1  East,  1. 

135;  Moore  Y,  BusheU,  27  h.  J.,  Exch,  3,  (c)  Pickard  v.   Bankes,   18  East,  20; 

(0  WUUams  v.  Everett,  14  East,  582 ;  Spratt  v.  Hobhoute,  4  Bingh.    179 ;    per 

Brind  T.  Hampshire,  1  M.  &  W.  365.  Best,  C.  J. 

(«)  Hodgson  V.  Anderson,  3  B.  &  C.  842 :  (a)  Andrew  v.  IZoWm^b,  3  Camp.  199. 
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this  action,  unless  the  parties  have  treated  it  as  money,  or  facts 
exist  sufficient  to  raise  an  inference,  that  it  has  been  conyerted  into 
money  (6).  Hence  this  action  will  not  lie  to  recover  the  value  of 
foreign  securities  paid  to  the  defendant,  where  it  appears,  that  he 
had  not  any  opportunity  of  converting  such  securities  into  British 
money  (c). 

Payment  to  Agent, — It  is  a  general  rule,  that  in  cases  of  pay- 
ment to  a  known  agent,  the  action  for  money  had  and  received 
ought  to  be  brought  against  the  principal  (d) ;  and  this  whether  the 
agent  has  in  fact  paid  over  the  money  or  not,  and  whether  the 
agency  was  known  at  the  time  of  the  payment  of  the  money,  or  was 
subsequently  ascertained  and  assented  to  by  the  plaintiff  («).  A., 
as  receiver  of  W.,  received  money  for  quit  rents  due  to  W.,  and 
gave  a  receipt  for  them  as  such.  An  action  for  money  had  and 
received  having  been  brought  against  A.  to  try  W.'s  right  to  the 
quit  rents,  it  was  held,  that  the  action  would  not  lie,  and  that  it 
ought  to  have  been  brought  against  W. ;  the  court  observing,  that 
in  cases  of  payment  to  a  known  agent,  the  action  ought  to  be 
brought  against  the  principal,  unless  in  special  cases,  as  under 
notice,  or  mala  fide  (/).  In  like  manner  it  has  been  held,  that  the 
action  for  money  had  and  received  does  not  lie  against  an  excise 
officer  to  recover  duties  received  by  him  after  the  act  imposing 
them  is  repealed,  if  the  officer  has  paid  them  over  to  his  supenor  (^). 
So  where  a  sum  of  money  had  been  paid  to  a  churchwarden  for 
burial  dues,  which  he  afterwards  witliout  notice  paid  over  to  the 
treasurer  of  the  trustee  of  the  chapel,  to  which  the  burial  ground 
belonged  ;  it  was  held,  that  money  had  and  received  would  not  lie 
against  the  churchwarden  (A). 

So  where  money  had  been  deposited  by  a  bankrupt  after  he  had 
committed  an  act  of  bankruptcy,  but  before  the  fiat,  m  the  hands  of 
an  arbitrator,  who  was  to  decide  to  whom  it  belonged,  and  pay  it 
over,  and  he  had  so  decided  and  paid  it  over  without  notice  of'^the 
act  of  bankruptcy,  it  was  held,  that  no  action  for  money  had  and 
received,  would  lie  against  the  arbitrator  (i).  In  Campbell  v.  Holly 
Cowp.  204,  where  an  action  for  money  had  and  received  was  brought 
against  a  custom-house  officer  to  recover  back  some  duties  which 
had  been  paid  to  him,  on  the  ground  that  the  duties  had  not  been 
imposed  by  a  lawful  or  sufficient  authority,  it  was  stated  in  the 
special  verdict  that  the  money  still  remained  in  the  hands  of  the  de- 

(6)  Powell  V.  Rees,  1  k,  Si  E.  426.  (/)  Sadler  v.   Evam,   4   Burr.    1984  s 

(c)  M'Lachlan  v.  Evans,  1  Y.  &  J.  880.  Bull.  N.  P.  18S,  S,  C. 

(d)  Stephens  v.  Badcock,  3  B.  &  Ad.  (g)  Greenway  v.  Hard,  4  T.  R.  563; 
354;  Duke  of  Norfolk  \,  Worthy,  1  Campb.  Jttleev.  Backhouse,  3  M.  &  W.  648. 

3;J9  ;  Baniford  v.  Sliuttleworth,  11  A.  &  E.  (A)  Horrfall  v.  Handley,  8  Taunt  136. 

926.  (i)  Tope  v.  Hockin,  7  B.  8t  C.  101. 

(f )  Hurley  v.  Baker,  16  M.  &  W.  26. 
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fendanti  not  paid  over  by  him  to  the  use  of  the  king,  with  the  consent 
of  his  Majesty's  attorney-general,  for  the  express  purpose  of  trying 
the  question  as  to  the  validity  of  these  duties.  If  money  be  paid  by 
mistake  to  an  agent,  and  placed  by  him  to  the  account  of  his  prin- 
cipal, but  not  paid  over,  money  had  and  received  will  lie  a^inst  the 
a^ent ;  and  the  mere  passing  such  money  in  account,  or  msiking  rest, 
without  any  new  creait  given,  fresh  bills  accepted  or  further  sums 
advanced  for  the  principal,  in  consequence  of  it,  so  as  to  alter  the 
agent's  condition  (k),  is  not  equivalent  to  a  payment  of  it  over  (/). 

To  the  general  rule,  that,  in  case  of  payment  to  a  known  agent, 
the  action  for  money  had  and  received  ought  to  be  brought  against 
the  principal,  there  is  this  exception.  Where  a  person  gets  money 
into  his  hands  illegally,  he  cannot  discharge  himself  by  paying  it  over 
to  another.  Thus,  where  an  action  was  brought  to  recover  back 
money  paid  to  parish  officers  by  the  plaintiff,  who  had  been  taken 
into  custody  as  the  putative  father  of  a  bastard  child.  The  money 
had  been  paid  for  the  purpose  of  indemnifying  the  plaintiff  against 
all  future  charges  which  might  accrue  in  respect  of  the  child.  The 
child  died  before  all  the  money  was  expended,  and  the  defendants, 
the  overseers,  had  paid  over  the  surplus  to  their  successors.  It  was 
held,  that  the  contract  was  illegal,  and  therefore  that  the  plaintiff 
could  recover  the  money  from  the  defendants  (wi).  The  plaintiff, 
being  a  prisoner  in  the  Coldbath-fields  Prison,  of  which  the  defend- 
ant was  governor,  contracted  with  the  defendant  for  the  pur- 
chase of  an  annuity,  and  paid  him  750/.  as  a  consideration  for  it. 
This  annuity  was  afterwards  set  aside,  and  the  plaintiff  called  on 
defendant  to  refund.  The  defendeuit  paid  back  715/.  15s.,  but 
insisted  that  he  was  entitled  to  the  remainder  as  due  to  him  for  the 
rent  of  a  room,  at  one  guinea  per  week,  which  plaintiff  had  been 
permitted  to  occupy  dunng  his  residence  in  the  prison.  It  was 
objected  that,  by  the  regulations  of  the  prison,  the  gaoler  had  no 
authority  to  let  any  room  upon  such  terms.  As  an  answer  to  this, 
the  prison  books  were  produced,  by  which  it  appeared  that  the 
governor  charged  himsew  with  the  gjiinea  per  week,  and  accounted 
for  it  to  the  court ;  and  one  of  the  visiting  magistrates  of  the  prison 
was  caUed,  who  said,  he  was  aware  that  there  were  such  rooms, 
and  that  no  objection  had  ever  been  made,  and  that  the  gaoler's 
book  had  been  regularly  passed  at  the  quarter  sessions.  Kenyan, 
C.  J. — '^  I  think  this  action  may  be  maintained.  1  am  aware  it  has 
been  holden,  in  the  case  of  Sadler  v.  Evans,  4  Burr.  1984,  that  an 
action  cannot  be  brought  against  an  agent  for  money  had  and 
received  for  the  use  of  his  principal,  but  in  that  case  there  was 
nothing  corrupt  in  the  foundation.     This  agreement  is  one  of  those 

{k)  Me  Carthy  ▼.  CoMn,  9  A.  &  E.  607.  (m)  Townsan  v.  Wilton,  1  Campb.  396 ; 

(/)  Butler  V.  Harriton,  Cowp.  566,  re-  ace,  fVatkins  v.  Hewlett,  1  B.  &  B.  1  ; 
cognized  in  Cot  v.  Prentice,  3  M.  &  S.  S4i.       Clarke  v.  Johnson,  3  Bingh.  42i. 
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which  the  law  will  not  allow.  Besides,  the  county  is  not  a  corpo- 
rate body,  and,  therefore,  cannot  be  sued,  except  in  those  cases 
where  acts  of  parliament  have  made  it  expressly  liable.  I  am  of 
opinion,  therefore,  that  the  plaintiff,  notwithstanding  this  money 
has  been  paid  over  to  the  county,  is  entitled  to  recover."  Miller  v. 
Aris,  B.  R.  Middx.  Sitt.  after  M.  T.  41  Geo.  III.  MS.  So,  if  a 
revenue  officer  seize  goods  as  forfeited  which  are  not  liable  to 
seizure,  and  take  money  of  the  owner  to  release  them,  the  latter 
may  recover  back  the  money  in  an  action  against  the  revenue 
officer  («).  So  a  payment  to  A.,  expressly  as  the  agent  of  B.,  for 
the  purpose  of  redeeming  goods  wrongfully  detained  by  B.,  and  a 
receipt  by  A.  expressly  Tor  B.,  would  still  give  a  right  of  action 
against  A.  for  money  had  and  received  (o) ;  even  although  A.  had 
paid  over  the  money  (p).  So  where  the  plaintiff  paid  a  sum  of 
money  to  a  bailiff,  who  had  exceeded  his  authority,  under  the  terror 
of  process,  for  the  purpose  of  redeeming  bis  goods,  and  not  with 
an  intent  that  the  money  should  be  delivered  over  to  any  one  in 
particular ;  it  was  held,  that  the  plaintiff  mi^ht  maintain  an  action 
for  money  had  and  received  agamst  the  bailiff,  although  the  bailiff 
had  in  fact  paid  the  money  over  to  the  sheriff,  and  the  sheriff  to  the 
exchequer  (q).  So  where  the  receipt  of  the  money  was  wrongful, 
as  by  an  agent  of  the  executor  receiving  the  money  of  a  testatrix, 
and  paying  it  over  to  the  executor,  neither  being  entitled  to  it,  such 
payment  over  will  be  no  defence  to  an  action  for  money  had  and 
received  by  the  rightful  owner  (r).  So  where  the  payment  over  of 
the  money  was  wrongful,  as  by  an  auctioneer  of  a  deposit  on  a  sale 
of  land  before  the  sale  was  completed  (s). 

These  cases  must,  however,  be  distin^ished  from  those  where 
the  money  has  been  paid  over  to  the  defendant  apparently  as  an 
agent  but  in  reality  as  a  stakeholder.  A  dispute  having  arisen 
between  the  plaintiff  and  a  railway  company,  whether  he  was  enti- 
tled to  be  registered  as  a  shareholder  for  200  shares  in  the  company, 
a  deposit  of  400/.  on  account  of  such  shares  was  by  agreement 
deposited  in  the  hands  of  the  defendant,  the  secretary  of  the  com- 

Eany,  which  was  to  be  returned  if  the  plaintiff  failed  to  make  out 
is  claim  to  be  registered.  The  memorandum  of  deposit,  embodying 
the  above  arrangement,  was  signed — "  J.  R.  C,  secretary."  The 
plaintiff  paid  the  400Z.  to  the  defendant,  and  the  defendant  paid  it 
into  a  baiik  to  his  own  private  account,  and  subsequently  left  the 

(n)  Irving  v.  Wilson,  4  T.  R.  485 ;   per  ace.  Robint  Y.  Heath,  11  Q.  B.  248.    That 
Parke,  B.,  in  Jttlee  v.  Backhouse,  8  M.  &  in  such  a  case  the  action  would  not  lie 
W.  648.  against  the  agent  if  the  receipt  was  right- 
Co)  Per  Cur,  in  Smth  y.  Sleap,  12  M.  &  ful ;  see  Barlow  v.  Browne,  16  M.  &  W. 
W.  588.  126. 

(p)  Oates  y.  Hudson,  6  Exch.  346.  («)  Oray  v.  Gutteridge,  1  M.  fl^  R.  614 ; 

Iq)  Snowdon  y,  Davis,  1  Taunt.  359.  Edwards  y.  Hodding,  5  Taunt.  815. 
(r)  Tugman  y.  Hopkins,  4  M.  &  G.  389  ; 
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employment  of  the  company.  The  plaintiff  never  was  registered 
as  a  shareholder.  On  an  action  being  brought  to  recover  this  money 
from  the  defendant,  Tindal,  C.  J.,  was  of  opinon  that  the  money 
had  been  deposited  with  the  defendant  in  his  individual  character 
as  a  stakeholder,  and  the  court  confirmed  this  decision  {t). 

J.y  an  attorney,  who  was  accustomed  to  receive  dues  for  the  plain- 
tiff hb  dient,  went  from  home,  leaving  B.,  his  clerk,  at  the  office ; 
who,  in  his  master's  absence,  received  money  on  account  of  the 
above  dues,  (which  he  was  authorized  to  do,)  and  gave  a  receipt 
signed  "  B.  for  Mr.  J."  B.  afterwards  refused  to  pay  the  money 
over  to  the  plaintiff,  who  thereupon  brought  an  action  for  money 
had  received  against  B. ;  but  it  was  held,  that  it  would  not  lie  ; 
B.  received  the  money  as  the  agent  or  the  servant  of  J.,  and  must 
have  paid  it  over  to  him  if  he  had  returned  :  there  was  no  privity  of 
contract  between  B.  and  the  plaintiff,  the  privity  of  contract  was 
between  B.  and  J.,  and  between  J.  and  the  plaintiff  (u).  And  the 
court  distinguished  it  from  the  case  of  Stecid  v.  Thornton  (x),  where 
a  party  had  received  money  belonging  to  a  bankrupt's  estate  in  the 
character  of  agent  to  the  late  assignee,  and  the  <j^uestion  was,  whe- 
ther the  present  assignee  could  recover  it  in  this  action.  It  was 
held,  that  as  the  late  assignee  was  a  lunatic  when  he  received  the 
money,  and  could  not  have  an  agent,  the  money  was  received  by 
the  defendant  without  authority,  and  the  defendant  held  it  as  a  mere 
stranger.  Ace.  JRobbins\,  Fennell,  11  Q.  B.  248,  where  it  was  held 
that  if  the  town  agent  of  a  country  attorney  receive  money,  the  pro- 
ceeds of  an  action,  without  authority y  either  from  the  country  attor- 
ney or  from  the  client  of  the  country  attorney,  such  client  may 
recover  it  in  an  action  for  money  had  and  received  against  the  town 
agent;  although  generally  there  is  not  such  a  privity  between  a 
Guent  who  employs  a  country  attorney,  who  in  his  turn  employs 
the  London  attorney,  as  to  enable  the  client  to  bring  such  an  action 
against  the  London  agent  (y). 

An  agent  must  account  to  his  principal,  and  cannot  set  up  the 
jug  tertU  in  an  action  by  his  principal  against  him  (z).  An  agent 
to  receive  for  the  use  of  anotner  cannot,  by  a  notice  from  a  mird 
person,  be  converted  into  an  implied  trustee  ;  his  possession  is  the 
possession  of  the  principal.  Defendant,  an  auctioneer,  was  em- 
ployed by  C,  a  person  in  embarrassed  circumstances,  to  sell  his 
property ;  defaiaant  sold,  and  paid  the  proceeds  to  C.'s  order.  C. 
having  shortly  afterwards  been  declared  insolvent,  it  was  held,  that 

(0  Baird  v.  Robertson,  1  M.  &  G.  981 ;  («)  Myler  v.  Fitzpatrick,  6  Madd.  860; 

and  8«e  Ba^ford  ▼.  ShuttUtuorth,  11  A.  &  Haivet  v.  Watson,  2  B.  &  C.  640  ;  Dizon 

E.926.  V.  Hamond,  2  B.  &  Aid.  310;  Roberts  v. 

(k)  Stephens  ▼.  Badeoek,  3   B.  &  Ad.  Ogilby,  9   Price,  269 ;  Gosling  v  Bimie, 

354;  lee  Bairfordy,  Shmttleworth,  7  Bing.  339.     See  Lee  ▼.  Bayes,  18  C.  B. 

(jr)  8  B.  J^  Ad.  357,  n.  599  ;  Seott  v.  Crawford,  4  M.  &  G.  1031  ; 

(y)  CbM  T.  Beeke,  6  Q.  B.  931.  Chessman  v.  Ejtall,  6  Exch.  341. 
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although  the  defendant  was  aware  of  C.'s  embarrassment  when  he 
sold  the  property,  yet  he  was  not  liable  to  C/s  assignee  {z). 

But  where  the  plaintifTs  possession  of  the  goods  arises  out  of  a 
fraud  concerted  between  him  and  the  insolvent,  the  argument  as  to 
the  Jus  tertii  does  not  arise.  The  defendant  was  employed  by  the 
plamtiiF  to  sell,  as  auctioneer,  certain  goods  then  in  the  plaintiffs 
possession.  Before  the  sale,  notice  was  given  to  the  defendant  by 
the  assignees  of  the  insolvent,  that  the  goods  were  their  property  as 
such  assignees,  and  that  they  had  been  iraudulently  removed  by 
collusion  between  the  plaintiff  and  the  insolvent,  ihe  defendant, 
after  that  notice,  sold  tne  property,  and  rendered  an  account  of  the 
sale  of  it  to  the  plaintiff.  But  in  the  result,  on  an  indemnity  given 
to  him  by  the  assignees,  he  refused  to  pay  over  to  the  plaintiff  the 
money  arising  from  the  sale ;  and  on  an  .action  for  money  had  and 
received  being  brought  against  him  by  the  plaintiff,  the  defendant 
set  up  the  right  of  the  assignees ;  the  jury  found  the  fraud,  and  a 
verdict  for  the  defendant ;  which  the  court  refused  to  set  aside,  on 
the  ground  that  if  the  insolvent  had  put  the  goods  into  the  defend- 
ant's hands,  for  sale,  the  assignees  might  have  interposed  and 
claimed  the  produce  from  the  defendant ;  and  that  the  insolvent 
could  not  have  maintained  this  action  after  such  claim.  And 
that  the  plaintiff,  who  took  the  goods  by  a  fraud  between  him  and 
the  insolvent,  could  not  be  in  a  better  situation  than  the  insolvent 
himself(a). 

On  an  Account  stated. — The  production  by  plaintiff  of  an 
"I.  O.  U."  signed  by  the  defendant,  but  without  any  address,  is 
prima  facie  evidence  that  it  was  given  to  the  plaintiff  by  the  de- 
fendant, and  of  an  account  stated  with  him  (J) ;  and  if  the  defend- 
ant wishes  to  rebut  the  inference  arising  from  its  production  by  the 
plaintiff,  he  should  show  that  it  had  been  in  the  hands  of  some  other 
party  (c). 

In  an  action  upon  an  account  stated,  it  is  not  necessary  to  prove 
the  items  of  the  account,  but  only  that  an  account  was  stated,  for 
that  is  the  cause  of  action.  Bartlett  v.  Emery ^  1  T.  R.  42,  n.  The 
accounting,  being  the  ground  of  the  promise,  is  traversable.  Dcdby 
V.  CookCy  Cro.  Jac.  234.  A  plea,  therefore,  that  the  defendant 
did  not  account  would  (semble)  be  good;  see  schedule  (B.)  to  15 
&  16  Vict.  c.  76.  As,  however,  the  issue  is  not  simply  whether 
tliere  was  an  account  stated,  but  whether  the  defendant  was  in- 
debted on  an  account  stated  or  not,  the  defendant  may  show,  under 
the  general  issue,  that  the  accounts,  the  correctness  of  which  he 
has  admitted,  were  in  fact  incorrect  {Thomas  v.  Hawkes,  8  M.  & 

{z)  White  y.  Bartlett,  9  Bingh.  378.  (b)  Not  of  money  lent,  goods  sold,  &c. 

(a)  Hardman  v.  Wilcock,  9  Bing.  382,  n.       Fesenmayer  v.  Adcock,  16  M.  &  W.  «-9. 
See  Story  on  Agency,  s.  217.  (c)  CurHt  v.  Rickardi,  1  M.  &  G.  46. 
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W.  140),  the  plea  of  "never  indebted"  is  obviously  the  best  form  to 
adopt.  On  an  account  stated,  the  plaintiff  is  not  obliged  to  prove 
the  exact  sum  laid  in  the  declaration.  Thompson  v.  Spencer ^  Bull. 
N.  P.  129.  An  acknowledgment  by  the  defendant  of  a  debt  (unless 
secured  by  deed  {d) ),  due  upon  any  account,  is  sufficient  to  enable 
the  plaintiff  to  recover  upon  a  count  for  an  account  stated.  Knowles 
v.  Michel^  13  East,  249.  "  I  think  Knowles  v.  Michel  is  an  autho- 
rity to  shoiv,  that  though  in  form  a  count  upon  an  account  stated  is 
*  of  and  concerning  divers  sums  of  money,'  yet  proof  of  one  item  is 
good  to  maintain  such  a  count;  divers  may  be  supported  by  evi- 
dence of  one."  Per  Lord  Ellenboroughy  C.  J.,  in  Highmore  v. 
Primrose^  6  M.  &  S.  67.  "  It  has  been  held,  that  upon  a  count 
for  goods  sold  and  delivered,  the  plaintiff  may  prove  the  sale  of  one 
article,  and  that  will  be  well  enough.  The  same  rule  applies  to 
this  count,  which  is  *  of  and  concerning  divers  sums,'  as  to  the 
count  for  goods  sold."     Per  Holroydy  J.,  S.  C, 

The  acknowledgment  must  be  of  a  subsisting  debt.  Where  a 
party  examined  before  commissioners  of  bankrupts  merely  admitted 
that  he  had  received  a  sum  of  money  on  account  of  the  bank- 
rupt after  an  act  of  bankruptcy ;  it  was  held,  that  this  was  not 
evidence  sufficient  to  support  a  count  on  an  account  stated  with 
the  assignees,  as  there  was  no  admission  of  a  subsisting  debt. 
Tucker  v.  Barrow^  7  B.  &  C.  623.  Secus,  if  a  bankrupt  under 
examination  admit  that  a  certain  sum  is  due  to  A.,  Eiche  v.  Nohes^ 
1  M.  &  R.  369,  subject  of  course  to  be  rebutted  {e).  So  where 
the  defendant,  who  had  indorsed  a  bill  of  exchange  to  the  plaintiff, 
told  him,  before  the  bill  became  due,  that  he  need  not  give  him 
notice  of  dishonour ;  that  he  knew  the  bill  would  not  be  paid ;  and 
that  he  would  send  the  plaintiff  the  money  in  part  payment  of  the 
bill  on  a  future  day,  it  was  held  that  this  was  not  an  admission  of 
a  subsisting  debt,  but  only  a  strong  expression  of  opinion  that  the 
bill  would  be  dishonoured,  and  a  promise,  if  that  event  occurred, 
to  pay  the  plaintiff.     Burgh  v.  Legge^  5  M.  &  W.  418. 

The  admission  must  be  of  a  debt  in  feet  due ;  a  mere  promise  to 
pay  a  supposed  debt  will  not  support  the  count.  Thus,  where  exe- 
cutors applied  200/.  in  part  payment  of  a  legacy,  and  promised 
payment  of  the  remainder,  but  the  legacy  was  in  fact  invalid  under 
the  Wills  Act,  1  Vict.  c.  26,  it  was  neld,  that  an  account  stated 
would  not  lie  against  the  executors  for  payment  of  the  remainder. 
Oough  V.  Findon^  7  Exch.  48, 

The  admission  must  be  absolute  and  unqualified.  Where  the  plain- 
tiff had  done  certain  repairs  to  a  house  which  he  held  of  the  defendant, 
and  the  defendant,  when  applied  to  for  payment,  said, ''  I  cannot  pay 
you  now,  but  I  will  out  of  the  next  rent,"  this  was  held  an  unqualified 
admission  (/).   But  where  the  plaintiff  demanded  40Z.  on  an  agree- 

(d)  Middleditch  v.  Ellit,  2  Exch.  625 ;      v.  Tnbe,  3  M.  &  W.  607. 
A  a,  17  L.  J.,  Exch.  365.  (/)  Seago  ▼.  D§aM,  4  Bingh.  459. 

(«)  See  per  AHnger,  C.  B.,  in  Lubbock 
VOL.  I.  I 
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ment  by  the  defendant,  an  incoming  tenant,  to  pay  for  the  growing 
crops,  &c.  on  the  farm,  and  the  defendant  offered  to  pay  17/.,  H  was 
held  to  be  no  evidence  of  an  account  stated,  bat  only  an  offer  to 
purchase  peace,  and  escape  an  action.  Wayman  y.  Hilliard,  7 
Bingh.  101.  So  a  promise  to  give  a  cheque  or  pay  a  sum  of 
money,  on  receiving  an  indemnity,  is  not  sufficient.  Lubbock  v. 
Tribe,  3  M.  &  W.  607.  So  where  the  defendant  said,  "  He  would 
have  paid  the  plaintiff  i/*  he  had  not  removed  the  grates."  Evans 
V.  Verity,  R.  &  M.  239.  So  where  the  accq^tor  of  a  trill  of  ex- 
change, on  being  applied  to  for  payment,  objected,  that  his  accept- 
ance had  been  altered  by  the  substitution  of  a  different  place  for 
payment,  and  that  he  should  in  consequence  take  such  steps  as  the 
law  would  authorize.  *^  He  had  been  prepared  for  payment,  and 
the  party  might  have  his  money  by  calling  at  Bulbrook,"  it  was 
held,  that  this  wa4  not  an  absolute  admission,  but  one  conditioned 
on  the  other  party  doing  something ;  viz.,  coming  to  Bulbrook. 
Calvert  v.  Baker^  4  M.  &  W.  419.  So  where  the  admission  was 
made  by  the  defendant  in  her  own  right,  but  it  turned  out  that  the 
debt  was  due  from  her  as  the  executrix  of  her  deceased  husband. 
Petch  V.  Lyon,  9  Q.  B.  147. 

The  admission  must  be  made  to  the  plaintiff  or  his  agent  (/); 
an  admission  made  to  a  third  party  will  not  suffice  iff).  It  must 
be  stated  with  reference  to  former  transactions  between  the  parties ; 
per  Lyndhurst,  C.  B.,  in  Clarke  v.  Webb,  1  C,  M.  &  R.  29(A); 
where  it  was  held,  that  an  agreement  by  the  assignees  of  an  insol- 
vent tenant  (who— t.  e.  the  assignees— had  not  occupied  the  land) 
to  pay  the  last  quarter's  i*ent,  in  consideration  of  bemg  allowed  to 
remove  the  fixtures,  was  not  evidence  of  an  account  stated.  And  it 
must  be  of  a  certain  sum.  Where  the  defendant  wrote  to  the  plain- 
tiff as  follows :  '^  Please  debit  me  with  the  amount  of  the  calla  due ; 
I  think  it  win  be  500/.,  &c.,"  it  was  held  to  be  no  admission  of  a 
certain  sum  bding  due.     Hughes  v.  Thorpe,  6  M.  &  W.  667. 

Where  an  account,  consisting  of  various  items,  was  shown  to  die 
defendant,  and  he  objected  to  some  of  them,  but  made  no  remark 
with  respect  to  the  rest,  this  was  held  to  be  evidence  to  go  to  the 
jury  of  an  account  stated,  with  regard  to  those  items  to  which  no 
objection  was  made.  Chisman  v.  Count,  2  M.  &  6.  307.  Where 
on  the  trial  of  an  indictment  before  the  court  of  Quarter  Sessions, 
the  prosecutor  said  he  should  press  for  judgment  (the  defendant 
not  having  pleaded  in  proper  time),  unless  the  defendant  agreed  to 
pay  the  costs  of  the  day,  and  ultimately  an  agreement  was  come 
to,  and  the  following  memorandum  was  signed  by  the  respective 
counsel :  ^'  Travers^  to  the  next  sessions  by  consent,  the  defend- 
ant paying  the  costs  of  the  day,  including  counsel's  fees,  &c."  And 

(/)  Per  Parke,  B.,  ia  Hughet  v.  Thorpe,  (h)  t.  v.  Liddard  ▼.  Holmee,  2  C,  M.  & 

6M.&W.667.  R.586. 

(g)  BreckoH  v.  3mUh,  1  A.  &  E.  488. 
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the  profiecntor  got  hiB  costs  taxed,  and  applied  to  the  defendant  for 
payment,  and  the  defendant  objected  to  two  items,  which  were 
abandoned ;  and  on  a  subsequent  application  by  the  prosecutor's 
attorney,  requested  the  latter  to  apply  to  B.,  who  received  his  (the 
defendant's)  rents,  "  who  would  arrange  or  pay^'  it  was  held,  that 
this  was  evidence  to  go  to  the  jury  of  an  account  stated.  Porter 
V.  Cooper,  1  C,  M.  &  R.  387.  And  see  King  v.  Taylor,  2  ift.  236 ; 
Barker  V.  Birt,  10  M.  &  W.  61. 

Although  no  action  might  lie  on  the  original  debt  or  contract, 
from  the  deficiency  of  legal  evidence  to  support  itj  e.  g,  for  want 
of  its  being  in  writing  under  the  Statute  of  Frauds^  yet  it  may  on 
the  admission  upon  an  account  stated,  if  the  defendant  has  received 
the  benefit  of  the  contract,  and  has  subsequently  admitted  his 
liability.  Cocking  v.  Ward,  1  C.  B.  868 ;  Lord  Falmouth  v.  Tho- 
maSy  1  C.  &  M.  89.  Secus,  "  where  the  original  debt  is  abso- 
lutely void  from  any  illegal  or  immoral  consideration,  or  where  it 
is  made  void  by  any  statute,  as  by  those  against  usury  (i)  or 
gaming."  Per  bwr,  in  Cocking  y.  Ward,  In  hickev,  Nohes,  1  M. 
&  Rob.  369,  it  was  held,  that  an  attorney's  bill  cannot  be  recovered 
on  an  account  stated,  though  the  amount  has  been  admitted,  with- 
out proof  of  a  due  delivery  of  the  bill,  in  accordance  with  the  2 
Geo.  II.  c.  23  (A).  And  see  Barker  v.  £irt,  supra.  But  it  would 
seem,  from  later  cases,  that  the  decision  in  ^icke  v.  Nokes  cannot 
be  supported,  as  the  defence  cannot  be  set  up  under  the  general 
issue.     Bobinson  v,  Roland,  6  Dowl.  27  L 

Whether  the  making  of  a  ndte,  as  between  the  maker  and  the 
payee ; — the  accepting  of  a  bill,  as  between  the  acceptor  and  the 
payee,  if  he  be  also  the  drawer ; — the  indorsement  of  a  bill  or  note, 
as  between  the  indorser  and  his  immediate  indorsee,— is  evidence  of 
an  account  stdted,  quaere*  Setnble,  that  it  is.  Highmore  y. Primrose, 
6  M.  &  S.  67  5  Priddey  r.  Henbrey,  1  B.  &  C.  674 ;  Early  v.  Bow- 
man, 1  B.  &  Ad.  889 :  and  see  JElatch  v.  TVayes,  11  A.  &  E.  702. 
If  the  maker,  acceptor,  or  indorser,  in  such  a  case,  on  being  shown 
the  bill  or  note,  admit  his  liabiKty  to  pay,  only  alleging  his  in- 
ability, there  is  evidence  of  an  account  stated.  Highmore  v.  Prim- 
rose. The  acceptance  of  a  bill  is  not  such  evidence  as  between  the 
payee  and  the  acceptor^  if  it  be  drawn  by  a  third  person.  JBarl^  v. 
Bowman, 


III.  Of  the  Declaration, 

Venue. — ^The  action  of  assumpsit,  being  founded  on  contract,  is 
transitory ;  Bebitum  et  contractus  sunt  nullius  loci,  2  Inst.  230 ;  and 
consequently  the  venue  may  be  laid  in  any  couiity  at  the  election 
of  the  plaintiff. 


!: 


0  Repealed,  17  &  18  Vict  c.  90. 

k)  Repealed  by  6  &  7  Vict  c  73.    See  s.  87. 

i2 
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By  1  PL  R.  Hil.  T.  1853,  it  is  ordered,  that  several  counts  on 
the  same  cause  of  action  shall  not  be  allowed  (/) ;  nor  shall 
several  pleas,  replications,  or  subsequent  pleadings,  or  several 
avowries  or  cognizances  founded  on  the  same  ground  of  answer  or 
defence. 

Application  may  be  made  to  the  court  or  a  iudge  to  strike  out 
such  counts,  pleas,  &c.,  upon  terms  as  to  costs,  but  if  no  such  order 
about  costs  has  been  maae,  and  '^  on  the  trial  there  is  more  than 
one  count,  plea,  &c.  on  the  record,  founded  on  the  same  cause  of 
action  or  ground  of  answer  or  defence,  and  the  judge  or  presiding 
officer  before  whom  the  cause  is  tried  shall  at  the  trial  certify  to 
that  effect  on  the  record,  the  party  so  pleading  shall  be  liable  to  the 
opposite  party  for  all  costs  occasioned  by  such  count,  plea,  or  other 
pleading  in  respect  of  which  he  has  failed  to  establish  a  distinct 
cause  of  action  or  distinct  ground  of  answer  or  defence,  including 
those  of  the  evidence,  as  well  as.  those  of  the  pleading."     R.  3. 

Where  an  action  is  brought  in  an  inferior  court,  it  must  be  stated 
in  the  declaration,  that  the  cause  of  action  accrued  within  the  juris- 
diction. Hence  in  assumpsit  in  an  inferior  court,  not  the  promise 
only,  but  the  consideration  also,  on  which  such  promise  is 
founded,  must  be  laid  within  the  jurisdiction  (wi);  for  the  inferior 
court  cannot  hold  plea  unless  the  whole  matter  is  within  their 
jurisdiction  (n) ;  consequently,  if  a  declaration  for  goods  sold  and 
delivered  (o),  or  money  had  and  received  ( J9),  or  money  paid  (y), 
do  not  state  the  sale  and  delivery  of  the  goods,  or  the  receipt  or 
payment  of  the  money,  to  have  been  within  the  jurisdiction,  it 
will  be  error,  even  after  verdict ;  for  in  this  case  nothing  shall  be 
intended  to  be  within  the  jurisdiction,  that  is  not  expressly  averred 
to  be  so  (r).  When,  however,  a  suit  commenced  by  justicies  in 
the  Sheriff*'s  Court,  is  removed  to  the  superior  court  by  pone^  the 
declaration  in  the  superior  court  need  not  state  the  cause  of  action 
to  have  arisen  within  the  inferior  jurisdiction  (s). 

Time  and  Place. — Time  is  not  material  in  an  action  of  assump- 
sit (0>  unless  it  be  of  the  essence  of  the  contract,  and  need  not 
therefore  be  stated  in  the  declaration  (u),  except  in  actions  on 
bills  of  exchange  or  promissory  notes  (x).  Nor  is  place  mate- 
rial (y),  unless  it  be  of  the  essence  of  the  contract.  By  the 
Pleading  Rules  of  Hil.  Term,  1863  (R.  4),  it  is  provided,  "  That 
the  name  of  a  county  shall  in  all  cases  be  stated  in  the  margin 

(/)  See  Bleadon  v.  RufMllo,  8  M.  &  G.  Mod.  197. 
116  ;  Deere  v.  Ivey,  4  Q.  B.  379.  («)  Powell  v.  Ansell,  3  M.  &  G.  171. 

(m)  Ranuay  v.   Atkinton,   1    Lev.   50 ;  (/)  Cole  v.  Hawkine,  Sir.  22. 

Whitehead  v.  Broira,  1  Lev.  96.  («}  15  &  16  Vict  c.  76,  8.  49. 

(n)  Drake  V,  Beare,  1  Lev.  104,  105.  (x)  Stafford  v.  Forcer,    10  Mod.  311, 

lo)  Waldoek  v.  Cooper y  2  Wila.  16.  cited  Str.  22  ;  and  tee  Arnold  v.  Arnold, 

(p)  Trevor  v.  WaU,  1  T.  R.  151.  8  B.  N.  C.  84. 

(g)  Heaven  v.  Davenport,  11  Mod.  365.  (y)  Bowdell  v.  Partons,  10  East,  359; 

(r)   Wi^ford    v.    Powell,   Lord   Raym.  15  &  16  Vict  c.  76,  8.  51. 
1310.     Per  Atkins  and   Scroggt,   Jb.,   2 


ASSUMPSIT.  117 

of  a  declaration,  and  shall  be  taken  to  be  the  venue  intended  by  the 
plaintiff,  and  no  venue  shall  be  stated  in  the  body  of  the  declara- 
tion, &c. ;  provided  that  in  cases  where  local  description  is  now 
required  such  local  description  shall  be  given." 

Manner  of  stating  the  Contract, — The  declaration  must  state  the 
contract  on  which  the  action  is  founded  correctly ;  that  is,  either 
in  the  terms  in  which  it  was  made,  or  according  to  the  legal  effect 
of  those  terms ;  for  a  material  variance  between  the  contract  alleged 
and  the  contract  proved  will  be  fatal  {z) ;  unless  an  amendment, 
"  for  the  purpose  of  determining  in  the  existing  suit  the  real  con- 
troversy between  the  parties,"  be  duly  applied  for  and  made  (a). 
As  where  the  contract  alleged  was,  to  deliver  good  "  merchandize 
able  wheat"  and  the  proof  was  to  deliver  good  '* second  sort*'  of 
wheat,  the  pla'mtiff  was  nonsuited  for  the  variance  (Jb).  So  where 
the  plaintiff  declared  upon  a  contract  for  wages  upon  a  certain 
voyage  from  London  to  Africa,  and  thence  to  the  West  Indies ; 
but  the  proof  was  of  a  contract  for  a  voyage  from  London  to 
Africa,  and  thence  to  the  West  Indies  or  America,  and  afterwards 
to  London^  &c.;  the  variance  was  held  to  be  fatal,  though  the 
captain  in  fact  put  an  end  to  the  voyage  in  the  West  Indies,  and 
discharged  the  crew  there ;  the  contract  proved  being  for  a  dif- 
ferent voyage  than  that  declared  on  (c).  So  where  the  declaration 
stated  a  specific  contract  for  the  sale  of  a  dwelling-house  and  fix- 
tures, for  the  residue  of  a  term  of  years,  to  commence  from  a 
certain  day,  in  proof  of  which,  the  following  paper,  signed  by  the 
defendant,  was  given  in  evidence : — "  I  agree  to  sell  the  house  and 
fixtures,  No.  16o,  Piccadilly,  to  commence  from  the  2nd  January 
next,  for  60/."  This  was  held  to  be  a  fatal  variance,  as  showing 
a  sale  of  a  fee  simple,  or  at  least  leaving  it  uncertain,  what  was 
the  interest  intended  to  be  conveyed  (rf).  But  where  a  bill  of  ex- 
change was  drawn  in  this  form :  "  Pay  to  our  order,"  &c.,  and  was 
signed  in  the  name  of  two  persons  and  Co.,  and  accepted  by  the 
defendant;  it  was  held,  that  in  an  action  against  the  defendant  as 
acceptor,  it  might  be  declared  upon  by  the  indorsees  as  a  bill 
drawn  by  an  aggregate  firm ;  and  although  it  was  proved  that  the 
firm  consisted  of  one  person  only,  it  was  held  not  to  be  a  vari- 
ance, for  the  acceptor  of  a  bill  is  estopped  from  denying  the  hand- 
writing, &c.  of  the  drawer.     Bass  v.  Clive,  4  M.  &  S.  13. 

The  Consideration. — Every  part  of  the  entire  consideration  for 
any  promise  contained  in  the  agreement  must  be  stated  in  the 
declaration  (e).     But  in  framing  a  declaration  on  an  agreement, 

(«)  Cooke  V.  Munttone,  1  N.  R.  351.  (c)  WhiU  v.  WiUon,  2  B.  &  P.    116. 

(a)  15  &  16  Vict.  c.  76,  8.  222  ;  17  &       See  also  Penny  v.  Porter,  2  East,  2. 

18  Vict.  c.  125,  8.  96.  {d)  Hughes  v.  Parker,  8  M.  &  W.  244. 

(b)  Anon.,  Lord  Raym.  7S5  ;  aec.  Anon,,  (e)  Fremlin  v.  HamilUm,  8  Exch.  808. 
Bull  N.  P.  145. 
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which  consists  of  several  distinct  parts  and  collateral  provisions,  it 
is  not  necessary  to  state  in  the  declaration  every  part  of  such 
agreement ; — "  It  is  sufficient  to  state  so  much  of  the  agreement  as 
contains  the  entire  consideration  for  the  act,  and  the  entire  act 
which  is  to  be  done,  in  virtue  of  such  consideration.  The  rest  of 
the  contract,  which  respects  the  liauidation  of  damages  only,  after 
a  right  to  them  has  accrued  by  a  oreach  of  the  contract,  is  matter 
poper  to  be  given  in  evidence  to  the  jury,  but  not  necessary  to 
DC  shown  to  the  court  in  the  first  instance,  on  the  fece  of  the  re- 
cord" (/).  In  like  manner,  where  the  plaintiff  states  the  whole 
consideration  truly,  and  then  states  those  parts  of  the  d,efendant's 
proipiise,  the  breaph  of  which  he  complains  of,  truly  and  correctly ; 
that  is  sufficient,  without  stating  other  parts  of  the  promise  irrele- 
vant to  the  breach  cpmplained  of  (^).  "  It  is  enough  to  state  that 
part  of  the  a^eement  truly  which  applies  to  the  breach  complained 
o^  if  that  which  is  omitted  do  not  q.ualify  that  which  is  stated"  (A). 

Idle  and  insufficient  considerations  do  not  form  any  essential 
part  of  the  contract ;  consequently  it  is  neither  necessary  to  state 
them  in  the  declaration,  nor,  if  stated,  to  prove  them  (t).  By  the 
term  ''idle  and  insufficient  consideratLons '  must  be  understood 
such  considerations  as,  if  thev  stood  alone,  would  not  support  the 
promise  of  the  defendant.  They  are  distinguishable  from  illegal 
considerations ;  for  if  one  of  the  considerations,  where  there  are 
two.  or  more,  is  illegal,  it  will  vitiate  the  whole  contract,  and  the 
action  cannot  be  supported ;  but  an  idle  or  insufficient  considera- 
tion may  be  rejected ;  in  truth,  it  is  a  nullity  (A). 

Executory  considerations  are  traversable  (Z),  and  where  the  pro- 
mise of  the  defendant  is  founded  on  two  or  more  executory  con- 
siderations, the  performance  of  all  must  be  expressly  averred  (m). 
Where  the  consideration  is  executed,  as  in  the  indebitatus  counts, 
(in  which  case  it  is  not  traversable  (n),)  and  the  promise  to  pay  a 
sum  certain,  or  to  do  or  forbear  from  doing  some  specific  act,  the 
declaration  proceeds  at  once  fi'om  the  statement  of  the  contract  to 
the  breach,  without  any  intermediate  averment. 

Breach — The  breach  may  be  co-extensive  with  the  promise,  but 

(/).  Per  Cur,,  Clarke  v.  Gray,  6  East,  (•)  CrUp  v.  Qamel,  Cro.  J«c  127. 
669,  670.     *«  There  are  a  great  variety  of  (k)  Jones  v.  HTatte,  5  B.  N,  C.  841. 
agrreements  not    under   seal,   containing  (I)  Sexton  v.  Miles^  Salk.  22. 
detailed  provisions  regulating  prices  of  (m)  Lenerei  v.  Rivett^  Cro.  Jac.  503. 
labour,  rates  of  hire,  timea  and  manner  of  (n)  1   Roll.  Rep.   4d,  401;    t.  <.,  not 
performance,  adjusjtments  of  differences,  traversable  by  itself.  Hob.  106  ;  the  per- 
se, which  are  every  day  declared  upon  formance  of  the  consideration  is,  of  course, 
in  the  general  form  of  a  count  for  work  denied   by  the  general  issue,   Raikee  ▼. 
and  labour.'*     Per  Cur.,  S,  C.  Todd,  8  A.  &  E.  864 ;  and  a  traverse  of  an 

ig)  MiUt  V.  Skeward,  8  East,  7.  executed  consideration  in  terms,  e.  g.,  in 

h)  Temngst  v.  Rawling,  13  East,  18.  an  action  for  work  and  labour  "that  the 

See  also  Cotterill  v.  Ct^f,  4  Taunt.  286.  plaintiff  did  not  perform  the  work,  &&," 

Per  Parke,  B.,  in  Smart  v.  Hyde,  8  M.  &  would  not,  it  seems,  since  the  Common 

W.  728.  Law  Procedure  Acts,  be  objectionable. 
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mi»t  not  be  enlarged  beyond  it  (o).  If  the  promise  is  in  the  dis- 
junctiTe  tlie  lH*eack  should  be  so  also.  Thus,  where  the  promise 
was  that  if  the  defendant  did  not  return  some  horses  to  the  plain- 
tiiF  by  a  day  named  in  as  good  plight  as  they  were  at  the  time  of 
lending,  the  defendant  would  pay  him  so  much  per  horse.  The 
breach  assigned  was,  that  one  of  the  horses  was  detained  so  many 
days  beyoftd  the  time  named,  and  that  the  other  had  not  been  re- 
turned at  all.  After  verdict  for  the  plaintiff,  judgment  was  arrested, 
beeause  the  breach  was  not  laid  according  to  the  promise  (p).  It 
wili  be  sufficient,  however,  if  the  breach  pursue  the  words  of  the 
promiae  iq). 

Notice. — Averment  thereof. — ^Where  the  action  does  not  lie 
without  iMytice  given  to  the  defendant,  an  averment  of  such  notice 
ouglrt  to  be  inserted  in  the  declaration  (r).  The  defendant  bought 
of  the  plaintiff  a  quantity  of  barley,  and  promised  to  pay  him  for 
it  aa  much  as  he  could  get  from  any  other  person.  The  plaintiff 
averred  in  hia  declaration,  that  be  afterwards  sold  the  same  quantity 
to  J.  S.  for  suck  a  sum,  but  did  not  aver  that  the  defendant  haa 
notice  of  the  sum  given  by  J.  S. :  for  this  omission  the  judgment 
was  arrested ;  and  this  distinction  was  taken,  that  if  the  agreement 
had  been  that  the  defendant  should  pay  as  much  as  J.  S.  paid,  in 
thai  case,  quia  constat  de  person&y  and  he  is  indifferently  named 
between  deuy  the  defendant  at  his  peril  should  inquire  of  him,  and 
the  plaintiff  was  not  bound  to  give  notice ;  but  where  the  person 
was  altogether  uncertain,  there  the  plaintiff,  to  entitle  himself  to 
the  action,  ought  to  give  notice  («).  Ace.  Hohnes  v.  Twist  (in 
error),  Hob.  51,  where  an  averment  of  notice  was  held  necessary, 
on  the  gJM>und  that  the  matter  rested  in  the  privity  and  knowledge 
of  the  plaintiff  alone.  But  where  the  conusance  of  the  act  to  be 
done  lies  as  well  in  the  knowledge  of  the  defendant  as  of  the 
plaintiff,  an  ai^rment  of  notice  is  not  necessary ;  as  where  the  act 
IS  to  be  done  by  a  stnmgerCOy  i*  e.,  a  stranger  named  and  agreed 
upon  between  the  parties,  agreeably  to  the  distinction  above  men- 
tioned. So,  where  an  act  is  to  be  done  by  the  plaintiff  to  a 
stranger,  a»  wher^  the  declaration  stated,  that,  in  consideration 
diat  the  plaintiff  had  agreed  to  deliver  up  a  bond,  by  which  one 
H.  M.  was  bound  to  him  in  a  certain  sum  of  money,  to  the  said 
H.  M.,  the  defendant  promised  to  pay,  &c.,  and  averred  that  he 
delivered  up  the  bond,  yet,  &c.  An  exception  was  taken,  because 
it  was  not  averred,  that  the  plaintiff  gave  the  defendant  notice  of 

(0)  Aoypirorie  V.  Loeookf  Cro.  Jao.  115.  («)  HaU  v.  Hemming;  Cro.  Jac  432  ; 

ip)  bright  V.  Jokntan,  I  Sid.  44.0.  3  Bulst.  85,  6,  7,  S.  C. ;  per  Holt,  C.  J., 

{q\  Pilchard  v.  Kingiton,  Cro.  Car.  202;.  Smith  v.  Gqffv,  Lord  Raym.  1127  ;  and  8e« 

(r)  It  might,  however,  if  omitted,  be  Brice  v.  Carrey  1  Lev.  47. 

fugveated  by  leave  of   the  Court  after  (0  Powle  v.  Hanger ,  Cro.  Jae,  492; 

ver^ct ;  16  &  Id  Vict,  c  76,  a.  143.    See  Jiwon  ▼.  ThomhUl,  Cnx  Car.  132. 

Pither  v.  Bridgee,  22  L.  J.,  Q.  B.  274. 
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his  having  delivered  up  the  bond ;  but  it  was  overruled,  because 
the  defendant  at  his  peril  ought  to  take  notice  of  the  obligation,  as 
in  a  bond  to  stand  to  an  award  (u) ;  for  in  such  a  case  he  may  in- 
quire of  the  arbitrators.  Per  Powell^  J.,  in  Smith  v.  Goffe.  See 
also  8  Rep.  92,  b. 

Request. — ^When  assumpsit  is  brought  for  a  debt  or  mere  duty, 
it  is  not  necessary  to  make  an  actual  request  before  action  brought, 
and  consequently  an  averment  of  such  request  in  the  declaration 
is  unnecessary;  for  the  bringing  the  action  is  a  sufficient  request (:r). 
As  where  in  assumpsit  upon  a  promissory  note,  payable  four  months 
after  date,  it  was  objected  in  error,  that  the  request  to  pay  the 
money  on  the  note  was  laid  upon  the  same  day  and  year  that  the 
note  was  dated,  which  was  four  months  before  it  became  due ;  to 
this  it  was  answered  and  adjudged  by  the  court,  that  there  was  not 
any  occasion  to  lay  any  request :  that  the  bringing  the  action  was 
a  request  in  law,  and  it  appeared  that  the  action  was  not  brought 
until  above  a  year  after  the  note  was  due  (y).  Where,  however, 
the  defendant  is  chargeable  upon  a  collateral  promise  to  pay 
money,  do,  or  omit  some  act,  upon  requesty  and  not  for  a  mere 
debt  or  duty,  an  actual  request  ought  to  be  made  before  action 
brought,  and  consequently,  it  ought  to  be  averred  in  the  declara- 
tion ;  for  in  such  case  the  request  is  parcel  of  the  cause  of  action  (z). 
The  averment,  "  althouah  requested,"  is  equivalent  to  an  express 
averment,  "  the  plaintifij,  in  fact,  says,"  or  other  similar  words  (a). 

Of  Conditums  precedent. — If  A.  promise  to  do,  or  to  abstain 
from  doing,  a  certain  act,  in  consideration  of  the  antecedent  per- 
formance of  some  act  or  promise  on  the  part  of  B.,  the  promise  of 
A.  is  called  a  dependent  promise ;  because  B.'s  right  of  action  for 
a  breach  of  such  promise  depends  on  the  prior  performance  (or 
that  which  is  equivalent  to  performance)  of  tne  act  or  promise  on 
the  part  of  B. ;  and  the  act  or  promise  to  be  performed  by  B., 
being  in  the  nature  of  a  condition  precedent,  is  usually  distinguished 
by  this  appellation,  because  the  performance  (or  that  which  is  equi- 
valent to  performance)  of  such  act  or  promise,  precedes  B.'s  right 
of  action  to  recover  damages  against  A.  for  the  non-performance 
of  his  promise,  and  should  be  specially  averred  in  the  declaration  (6). 

The  plaintiff  declared  that  the  defendant  was  possessed  of  17  tod 
of  wool,  and  that  there  was  a  conversation  between  them  for  15 
tod  of  the  17  to  be  chosen  by  the  plaintiff;  that  the  defendant,  in 

(u)  Smith  ▼.  Gf^ey  Lord  Raym.  1126.  Company  y.  AercuMn^  2  Exch.  569;  Back 

(x)  BartUtt   v.    Bartlettf    Winch.    2 ;  ▼.  Owen,  5  T.  R.  409  ;  ante,  p.  119,  n.  (r)  ; 

rwian  V.  Shipping,  Cro.  Car.  385 ;   WalUi  Rede  v.  Farr^  6  M.  &  S.  121. 

V.  Scott,  I  Str.  88.  (a)  Kirley  v.  Lee,  8  Leon.  67 ;  Bowdell 

(y)  Framptan  v.  CouUon,  1  Wile.  83.  v.  Pareons,  10  East,  859. 

(«)  Birkt  V.  Trippet,  1  Wma.   Saund.  (6)  See  ante,  p.  119,  note  (r). 
32,  ilrid,  in  notu ;  Royal  Mail  Steam  Packet 
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consideration  of  a  sum  of  money  to  be  paid  on  such  a  day^  pro- 
mised to  deliver  to  the  plaintiff  the  aforesaid  16  tod  of  wool,  and 
averred  that  he  was  ready  at  the  day  to  pay  the  defendant  the 
money,  vet  the  defendant  had  not  delivered  the  wool.  After  a 
verdict  K>r  the  plaintiff,  an  exception  was  taken  in  arrest  of  judg- 
ment (c),  because  the  plaintiff  had  not  shown  that  he  had  chosen 
15  tod  of  the  17,  which  is  qttasi  a  condition  precedent,  and  an  act  to 
be  first  performed  by  the  plaintiff  before  the  defendant  is  bound  to 
do  any  thing ;  which  was  assented  to  by  the  whole  court  (d).  It 
is  sufficient,  however,  to  aver  such  performance  generally  (e),  e.  g., 
'^  that  the  plaintiff  hath  done  all  things,  and  aU  thii^  have  hap- 
pened, and  all  time  has  elapsed  (/),  necessary  to  entitle  him  to  a 
performance  by  the  defendant  of  the  said  agreement"  (g),  leaving 
the  opposite  party  to  specify  the  conditions  precedent,  the  perform- 
ance of  which  he  intends  to  contest 

The  case  of  Thorpe  v.  Thorpe,  Lord  Raym.  662,  is  a  leading 
case  on  this  subject.  The  declaration  stated,  that  the  defendant 
held  of  the  plamtiff  certain  lands  by  way  of  mortgage,  that  the 
plaintiff  agreed  to  make  a  good  and  sufficient  release  of  his  equity 
of  redemption,  in  consideration  whereof  the  defendant  promised  to 
pay  to  the  plaintiff  7/.,  yet,  &c.  It  was  resolved  by  the  court,  that, 
if  there  had  been  a  positive  agreement  that  the  plaintiff  should 
release  the  equity  of  redemption,  and  that  the  defendant  should 
pay  the. money,  the  plaintiff  might  have  maintained  an  action 
oefore  he  had  made  such  release :  but  here  the  promise  was  ''  in 
consideration  whereof,"  which  made  the  release  on  the  part  of  the 
plaintiff  to  be  a  condition  precedent.  Holt^  C.  J.,  then  entered 
mto  the  distinction  between  positive  agreements  and  conditions 
precedent,  and  observed,  that  in  the  case  of  conditions  precedent, 
an  action  could  not  be  maintained  before  performance  ;  but  in  the 
case  of  positive  agreements  it  was  otherwise :  he  then  laid  down 
the  following  rules  (A) : — 

1.  "  If  a  day  be  appointed  for  payment  of  the  money,  and  the 
act  for  which  the  money  is  to  be  paid,  camiot"  (or  may  not  (i) )  "  be 
done  before  the  day  appointed,  then,  though  tfie  agreement  be  to 
pay  the  money  for  the  doing  of  the  thing,  yet  the  action  may  be 
Drought  for  the  money  before  the  thing  is  done :  because  the  agree- 
ment is  positive,  that  the  money  shall  be  paid  at  the  day  ap- 
pointed :     and  the  promise  of  the  plaintiff  is  a  sufficient  considera- 

c)  See  now  15  &  16  Vict.  c.  76,  8.  143.  Phelps  v.   Prothero,   16   C.   B.  395»  per 

4)  Raynay  v.  Alexander,  Yelv.  76.  Jervu,  C.  J. ;  24  L.  J.,  C.  P.  225,  S.  C. 

e)  15  &  16  Vict.  c.  76,  8.  57  :  Kemble  {h)  See  1  Wms.  Saund.  319  I.   Post,  tit. 

V.  MiUst  1  M.  &  G.  757  ;  VarUy  ▼.  Man-  "Covenant,"  and  cases  there.  There  is  no 

ton,  9  Bingh.  363.  distinction  between  assumpsit  and  cove- 

(/)  Stavart  v.  Eastwood,  11  M.  &  W.  nant  in  this  respect;  see  per  Holt,  C.  J., 

197  :    15  &    16  Vict.  c.    76,  Sched.   B.  in  Thorpe  v.  Thorpe,  supra  ;  per  Parke,  B., 

Form  22.  in  miks  v.  Smith,  10  M.  &  W.  355. 

(g)  See  Bentley  v.  Dawes,  8  Exch.  666 ;  (i)  Campbell  ▼.  Jones,  6  T.  R.  570. 
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tioB  fof  that  of  the  deieodant  (t).— ThuSy  where  the  Dlaintiff  agreed 
to  sell  ia^d  to  the  defendant,  and  to  deliver  an  abatnict  of  title 
within  one  mondi  fsom  tfie  date  of  the  eoi^vact^  or  from  beinf 
reqinir^d  so  to  do^  and  the  defendant  agreed  to  pav  the  purehaee- 
moMy  partly  oxk  the  aigping  of  the  eontract,  and  the  remaiad^  at 
a  fixed  daite  subaaquentlv ;  it  was  hetd,  that,  ae  the  day  for  die 

Cymeai  o£  the  remainder  of  the  purchase*-vioney  migit  oecur 
fbre  the  dav  for  the  delivery  of  the  abstract  («.  jr.  if  the  veadee 
sever  required  it),  sueh  delivery  waa  not  a  eondition  preGedoiii  to 
an  actton  for  the^  price  (J}.  And  so  it  ia  if  a  certain,  day  be  fiixed 
for  the  payment  of  the  money,  or  any  part  of  it,  and  no  time  is 
fixed  for  the  performaace  of  the  consideration ;  aS|.  where  the 
pleiatiir  agreed  to  sell  land  to  the  defendant,  whidi  was  to  he  paid 
for  witUn  four  years,  with  interest  at  five  per  cent,  till  paid,  but  no 
time  was  fixed  for  the  convejrance  of  the  land ;  it  was  held,  thai  aa 
action  would  Ue  within  the  four  years  for  the  arrears  of  interest,  and 
that  readiness  and  willingness  to  convey  on  the  part  of  the  plaintiff 
was  not  a  condition  precedent  to  his  right  to  bring  such  action(£)« 

2.  ^'Thoij^h  a  day  certain  be  appointed  for  payment  of  the 
moai^y,  yet  if  the  day  is  to  occur  after  the  time  kk  which  the  con- 
sideratioB  ought  to  be  performed,  n>r  which  the  money  should  be 
paid,  the  performance  or  the  consideration  ought  to  be  averred  in  an 
action  brought  for  the  money." — Thus,  where  an  action  was  brought 
on  an  agreement  by  the  plaintiflb  to  sell  to  the  defendants  ca^le 
bars,  '^  to  be  delivered  forthwith  to  the  defendants  at  the  works, 
the  price  to  be  paid  by  the  defendants  in  cash  in  fourteen  days 
from  die  making  of  the  contract;"  it  was  held,  that  the  intenlaon 
of  tibe  agreement  was  that  the  cable  bars  should  be  delivered  by 
the  pbuntiffs  within  the  fourteen  days,  and,,  therefore,  that  a  readi* 
ness  on  the  plaintiffis'  part  to  deliver  the  goods  was  a  condilaoa 
precedent  to  an  action  for  the  recovery  of  the  price  (Z)* 

With  respect  to  the  reasonableness  of  the  above  rules,  the  chief 
justice  observed, — "  That  the  bargain  of  every  man  ought  to  be 
performed  a^  he  understood  it ;  and  if  a  person  will  make  such  an 
agreement  as  to,  pay  his  money  before  he  has  the  things  for  which 
ha  Qu^ht.  to  pav,.  and  will  rely  upcm,  the  remedy  he  has  to  recover 
the  said  thing,  he  ought  to  perform  his  agreement.  But,  on  the 
other  handy  if  his  agreement  was  otheowise^  these  is  no  reason  thai 
he  should-  be  compelled  to  give  credit  where  he  did  not  intend  it"-— 
And  this  is  now  well  established,  that  the  intention  of  the  parties 
is  the  governing  principle  in  determining  whether  a  paiticuiar 
stipulation  is  a  condition  precedent  or  not(9n}..    Thus,  where  an 

(i)  WUk9  Y.  SmUk,  10  M.  &  W.  SS6 ;  v.  Woodlumtt,  iupra, 

and  see  SmUh  v,  fVcodkomte,  2  N.  R.  238.  (/)  StomnUm  r.  W^od,  16  Q.  B.  668. 

U)  Dkktrv.  J«aJbflo%  6  G.  B,  10&  (m)  See  fkfti,  p.  128}  «nd  TSbemfM  ▼. 

{k)  WWct  y.  SmUh,  wuprth  ud  see  Smtk  Jenym,  1  M.  &  G.  166. 
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action  was  brought  on  an  agreement  ''  to  give  yearly  free  to  the 
plaintiff  during  three  years  twenty  tons  of  coaU^  to  he  put  free  an 
board  ship  at  Caxdifi;  for  the  use  of  the  plaintiff;"  it  was  held, 
that  the  naming  of  a  ship  to  receive  the  coals  was  a  condition 
precedent  to  the  plajuitiff'a  ri^ht  to  sue  for  their  non-deHvery. 
Coleridge  J  J.,  said^  ''Where  circumstances  left  uncertain  by  th^ 
contract  are  of  such  a,  o^ture  that  one  party  cannot  perform  hia 
part  of  the  QOi^tract  until  they  are  fi^^ed,  the  other  party  insistinjg 
on  the  contract  ou^ht  to  fix  those  particulars"  (n)..  And  tbi* 
intention  is  to  be  collected  partly  from  the  terms  of  the  coninract 
itselfy  and  partly  from  the  cijccumstances  undei;  which  it  was  madei 
a^  the  object  of  the  parties  in  making  it,  which  may  be  sfoown  by 
pleadmg  (a)  or  in.  evidence  (p), 

Wh^e  an  agoeement  goes  only  to.  past  of  tbe  consideration  o» 
both  aidieSy  and  may  be  compensated  in  damages,  it  is  an  iadepen-v 
dent  contract^  and  not  a  condition  precedent.  Where  the  de« 
fondant  covenanted  to  pay  600Z.  at  certain  specified  times,  in 
consideration  of  the  plaintiff  teaching  him  a  peculiar  melJiod' 
of  bleaching  linen,  ana  permitting  him  to  use  his  (the  plaintiff's) 
patent;  it  was  held,  that  the  instruction  of  the  defendant  by  the 
plaintiff  in  the  method  aforesaid  was  not  a  condition  precedent  to 
nia  recovering  the  nanaid  portion  of  the  500t,  for  tile  defi^idan^ 
had  received  part  of  the  consideration,  viz,,  the  permission  to  use 
the  patent  (^).  '^  The  reason  of  the  decision"  (in^  thetfe  cases),  said- 
ParhBj  B.,  m  Graves  v.  Legg^  '*  besides  the  inequality  of  damages,, 
seems  to  be,  that  wherfr  a  person  has  received  paii;  of  the  consi- 
deration for  which  he  entered  into  the  agreemoit,  it  would  bet 
unjust,  that,  because  he  had  not  the  whole,  he  should  therefore  be 
permitted  to  enjoy  that  part  without  either  payment  or  dding  any 
tiling  for  it;"— ^and  after  stating  that  such  receipt  might  appear 
either  from  the  agreem^it  itself  whereby  a  valuable  right  is  con- 
veyed, as  in  the  above  case,  or  by  an  averment  in  pleading,  the 
same  learned  jud^e  said  :—***  When  that  appears  it  is  no  longer 
competent  to  the  defendant  to  insist  upon  tne  non-performance  of 
that  which  was  originally  a  conditioi^i  precedent,  and  this  is  more 
correctly  expressed  than  to  say,  it  was  not  a  condition  precedent 
ataU"(r). 

In  cases  of  conditions  precedent,  as  has  been  observed  (onto,  120), 
performance  must  be  averred  in  the  declaration  and  proved,  as, 
in  the  case  cited  by  Lord  Kenyon  in  Morton  v.  Lamb  (s),  where  ai 
part^  was  to  pull  down  a  wall,  and  then  to  be  paid  for  it;  the 
pulling  down  was  a  condition  precedent  to  the  right  to  enforce 

(«)  Jrmitage  v.  InsoU,  14  Q.  B.  728.  t,  ».,  GlazebrooJc  v.  Woodrow,  8  T.  R.  866. 

(o)  Grmset  v.  Legg^  9  Exch.  709.  (r)  GraveM  v.  Legg,  9  Exch.  709, 

{p)  Simpson  ▼.  Henderson^    M.  &   M«  («)  7  T.  R.  125 ;    and  see  Raynay  v. 

800 ;  MecheUn  v.  Wallace,  7  A.  &  E.  54.  Alexander,  ante,  p.  121 ;  Armtage  v.  ImoU. 

{q)  CampbeU  ▼.   Jones,  6   T.  R.  570;  supra. 
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payment ;  and  in  such  cases  mere  readiness  and  willingness  is  not 
sufficient.  As,  where  the  defendant  covenanted  to  expend  100/.  in 
improvements  and  additions  to  a  dwelling-house,  under  the 
direction  of  a  surveyor  to  be  appointed  by  the  plaintiff;  it  was 
held,  that  the  appointment  of  a  surveyor  was  a  condition  precedent, 
and  that  a  mere  readiness  and  willingness  to  appoint  was  not 
sufficient  (t).  Indeed,  in  cases  of  conditions  strictly  precedent,  *.  «., 
where  something  must  be  done  by  the  plaintiff  before  he  can 
maintain  the  action  (and  these  cases  must  be  carefully  distin- 
guished from  those  of  concurrent  acts),  mere  readiness  and  will- 
ingness can  never  be  sufficient ;  for,  either  the  act  to  be  done  is 
wholly  in  the  power  of  the  plaintiff,  and  then,  as  will  be  seen  from 
the  cases  above  cited  (and  see  Smith  v.  Wilsony  8  East,  437),  he 
must  perform  it  in  order  to  maintain  the  action ;  or,  if  it  be  in  the 
power  of  the  defendant  to  prevent  him  from  performing  it  (as  in  the 
case  of  Raynay  v.  Alexander^  supra)^  still  he  must  do  all  he  can 
to  perform  it,  and,  if  prevented,  must  show  that  as  an  excuse  for 
non-performance  (m).     See  post^  p.  1 26. 

Concurrent  Acts. — Where  it  is  agreed  that  two  concurrent  acts 
shall  be  performed,  the  one  by  A.  and  the  other  by  B.  at  the  same 
time,  as  m  the  ordinary  case  of  sales  of  real  or  personal  property, 
one  party  cannot  maintain  an  action  against  the  other  without 
averring  and  proving  performance,  or  that  which  is  equivalent  to 
performance,  of  his  part  of  the  as:reement.  ^^  If  two  men  agree, 
one  that  the  other  should  have  his  norse,  and  the  other  that  he  will 
pay  ten  pounds  for  it,  an  action  does  not  lie  for  the  money,  until 
the  horse  be  delivered."  Per  HoU,  C.  J.,  in  Thorpe  v.  Thorpe^ 
Lord  Raym.  662.  And  it  is  the  same  whether  the  two  cotempo- 
raneous  acts  are  to  be  done  at  an  indefinite  time,  or  on  a  specified 
day.     Per  Parke,  B.,  in  Laird y.  Pirn,  7  M.  &  W.  486. 

(t)  Coombe  v.  Green,  11  M.  &  W.  480;  not  sue  A.  for  non- delivery  of  the  goodi 

and  see  Hunt  v.  Bishop,  8  Exch.  678  ;  without  showing  that  he  was  ready  to  pay 

ace.  Thomas  v.  Cadwallader,  Willes,  496.  for  them,  nor  can  A.  sue  B.  for  non -pay- 

(tt)  Considerable  confusion  and  diffi-  roent  without  proving  that  he  was  ready 
culty  arises  in  the  books  iirom  the  appli-  to  deliver  them.  In  cases,  however,  of 
cation  of  the  same  term  of  "  condition  conditions  precedent  properly  so  called, 
precedent"  both  to  cases  of  conditions  although  one  party  cannot  bring  the 
precedent  properly  so  called,  t.  e.,  cases  action  without  proving  an  actual  perform- 
where  performance  (or  in  certain  cases  an  ance  (or  an  excuse  for  non-performance), 
excuse  for  non-performance)  must  be  the  other  party  may  sue  him  without 
proved,  and  cases  of  concurrent  acts  ^and  showing  anything  ;  as  in  the  above  case 
dependent  acts  are  the  same  in  this  cited  from  Morton  v.  Lamb,  an  action 
respect,  Goodison  v.  Nunn,  4  T.  R.  761),  would  lie  for  not  pulling  down  the  wall, 
where  a  readiness  to  perform  only  is  suffi-  without  proving  a  readiness  to  pay  the 
cient;  as,  where  A.  agrees  to  sell  goods  money;  or,  as  in  Coombe  v.  Green,  for  not 
to  B.  for  a  certain  sum  of  money.  In  appointing  a  surveyor,  without  averring  a 
the  latter  case  it  is  obvious  neither  party  readiness  to  repair :  and  this  would  seem 
can  maintain  an  action  against  the  other  the  proper  test  whether  any  condition  is 
without  showing  a  readiness  to  perform  a  precedent  one  strictly  so  called  or  not. 
his  own  part  of  the  agreement     B.  can- 
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It  is  in  general  sufficient  in  such  cases  to  show  readiness  and 
willingness  on  the  part  of  the  plaintiff  to  perform  his  part  of  the 
agreement  (x) ;  though  in  some  cases  sometning  more,  e.  g,j  a  tender 
is  requisite  ( y).  In  an  action  for  the  non-delivery  of  goods  on 
request,  it  is  sufficient  if  the  plaintiff  was  ready  and  willing  to  accept 
them  in  accordance  with  the  contract,  and  pay  for  them  at  the 
stipulated  price  {z) ;  and  no  tender  or  offer  of  the  money  is  neces- 
sary (a).  A  readiness  to  receive  only  is  not  sufficient  {b).  So  in  an 
action  for  the  non-acceptance  of  stock,  it  is  sufficient  if  the  plaintiff 
be  ready  and  willing  to  deliver  it,  and  a  tender  is  not  necessary  (c). 
In  sales  of  real  estate,  it  is  sufficient,  in  an  action  for  the  price,  if 
the  vendor  is  ready  and  willing  to  execute  a  conveyance  {d) ;  for  in 
the  absence  of  any  express  stipulation,  it  is  the  duty  of  the  pur- 
chaser to  prepare  it;  and  therefore  in  an  action  by  him  for  the 
non-completion  of  the  contract,  a  tender  of  a  conveyance  (or  a  dis- 
charge from  such  tender  {e) ),  must  be  shown.  In  cases  between 
lessor  and  lessee,  it  seems  it  is  the  lessor's  duty  to  prepare  the 
lease  {f) ;  but  at  all  events,  if  there  be  an  express  stipulation  that 
the  lease  should  be  prepared  "  at  the  sole  expense  or  the  lessor," 
it  must,  in  the  absence  of  any  thing  in  the  agreement  to  the  con- 
trary, be  intended  to  be  his  duty  to  prepare  it ;  and,  therefore,  in 
an  action  by  the  lessee  on  such  an  agreement,  no  tender  need  be 
made  (g).  The  rule  that  prevails  between  vendors  and  vendees  of 
land,  viz.  that  the  purchaser  should  prepare  the  conveyance,  ap- 
plies to  sales  of  railway  shares;  the  purchaser  therefore  in  an 
action  for  non-delivery,  must  prove  a  tender  of  a  transfer  deed ; 
secus^  the  vendor  in  an  action  for  the  non-payment  of  the  price  (A). 
So  in  the  case  of  a  sale  of  leasehold  property,  in  which  case  a 
readiness  and  willin^ess  on  the  part  of  the  vendor  to  assign,  is 
sufficient  in  an  action  for  the  non-payment  of  the  price,  and  no 
tender  of  an  assignment  need  be  made  \i). 

Readiness  and  willingness  is  proved  by  the  demand  made  on 
the  defendant  to  fulfil  hi^  part  of  the  agreement  (h).  The  demand 
must  be  made  at  the  proper  time.  Thus,  in  an  action  for  not  accept- 

Sl  stock,  where  the  contract  was  to  be  performed  on  the  5th  of 
ay,  but  there  was  no  proof  of  any  application  to  the  defendant 
to  accept  the  stock  till  several  days  afterwards,  nor  that  the  de- 

(x)  Levy  Y,  Lord  Herbert,  TVtMiii.^\^\  (c)  Hamuic  ▼.  Goldner,  11  M.  &  W. 

fer  Parke,  B.,  in  Picltford  v.  Gretnd  June-  849. 

tion  Raitway  Company,  8  M.  &  W.  378;  (d)  Martin    y.    Smith,    6   East,    554; 

Fhelp$  K.  Protkero,  \6  C.  B.  870  ;  KembU  Poole  v.  Hill,  6  M.  &  W.  885. 

▼.  Mills,  1  M.  &  G.  757.  (e)  See  poet,  p.  126. 

(y)  Poole  ▼.  Hill,  infra;  and  see  Fell  (/)  Piatt  on  Leases  II.  589 ;  Robineon 

T.  Knight,  8  M.  &  W.  276  ;  poet,  p.  137.  ▼.  Harmon,  1  Exch.  850. 

(s)  Raweon   v.  Johneon,   1  East,  203 ;  {g)  PHce  y.  WiUiame,  1  M.  &  W.  6. 

Waierhouee  ▼.  Skinner,  2  B.  &  P.  447.  (A)  Stephens  v.  De  Medina,  4  Q.  B.  422. 

(a)  Jaekton  v.  Allaway,  6  M.  &  G.942.  (i)  Ferry  v.  William*,  8  Taunt.  62. 

(5)  MorUm  v.  Lamb,  7  T.  R.  125.  (Ar)  WUke  v.  Atkinson,  1  Marsh.  412. 
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fendant  waited  till  the  closing  of  the  transfer  books  at  the  Bank 
on  that  day,  the  refdict  givoi  for  the  plaintiff  was  set  aside  (/). 
Where  in  an  action  for  not  paying  2502.,  the  amount  of  a  lien  on 
2,000  hats,  which  the  defendant  had  agreed  to  pay  to  the  plaintiff, 
it  was  proved,  in  support  of  the  plaintiff's  allegation  of  a  tender  of 
the  hats,  that  the  defendants  were  shown  two  closed  casks,  which 
they  were  told  contained  the  hats,  but  the  persons  who  had  charge 
of  tiiem  refused  to  allow  the  defendants  to  inspect  thdr  contents, 
it  was  held,  that  the  allegation  of  a  tender  was  not  proved  (m). 
Similar  evidence  would  therefore  be  insufficient  to  show  readiness 
and  willingness.  An  averment  of  readiness  and  willingness  to 
grant  a  lease,  is  equivalent  to  an  averment  of  having  titie  to  grant 
one ;  and  a  traverse  of  this  averment  puts  in  issue  the  plaintiff's 
ability  to  perform  the  contract,  for  the  words  "  ready  ana  willing" 
imply  not  only  the  disposition  but  the  capacity  to  do  the  act  (a). 

Where  it  is  agreed  that  some  act  shall  be  performed  by  each  of 
two  parties  at  the  same  time,  he  who  was  ready  and  cmered  to 
perform  his  part,  but  was  discharged  (or  prevented  (o) )  by  the  other, 
may  maintam  an  actioti  against  the  other  for  not  performing  his 
part  of  the  agreement  (p).  "  The  party  must  show  he  Was  ready, 
out  if  the  other  stops  him  on  the  ground  of  an  intention  not  to 
perform  his  part,  it  is  not  necessary  for  the  first  to  go  further  and 
do  a  nugatory  act"  (y). 

The  above  rule  is  subject  to  this  limitation,  that  the  person  who  is 
ready  and  willing,  and  tenders  to  perform  his  part  of  the  agreement, 
must  have  the  immediate  power  of  performing  it,  and  if  the  act 
which  the  plaintiff  is  discharged  or  prevented  from  doing  would, 
if  done,  amount  to  an  endeavour  only  to  perform  his  part  of  the 
agreement,  such  discharge  is  insufficient  to  give  a  right  of  action. 
This  was  decided  by  Smith  v.  Wilson  (r).  In  that  case,  which  was 
an  action  of  covenant  on  a  charter-party,  it  was  held  that  the  per- 
formance of  the  voyage  (from  Great  Britain  to  Monte  Video  and 
back)  was  a  condition  precedent  to  the  recovery  of  the  freight. 
The  vessel,  before  her  arrival  at  M.  V.,  was,  witnout  any  de&ult 
on  the  part  of  her  owner,  the  plaintiff,  seized  and  brought  back  to 
London,  but  ultimately  she  was  restored  to  the  plaintiff,  who  then 
tendered  the  ship  to  the  defendant  for  the  performance  of  the 
stipulated  voyage,  requesting  instructions  from  the  defendant, 
offering  to  observe  the  same,  &c.,  but  the  defendant  refiised  to 

(/)  BordeMmf$  t.  Oreg^rif,  6  East,  100.  (o)  Per  DalUu,  C.  J.,  in  Fgny  t.  mi- 

See  Merrit  ▼.  Lane,  Str.  45S.  Uamt,  8  Taunt.  70 ;  per  Lord  Jbinger,  G. 

(«)  iihmoood  V.   Whiimwty  11   M.  &  J.,  in  FeU  ▼.  Kni^ht,  8  M.  &  W.  276. 

W.  347 :  and  see  on  the  tubject  of  readU  (p)  LaWd  v.  Pirn,  7  M.  Se  W.  474. 

nesa  and  WilUng^eas,  tender,  &c.,  Stmrtup  (q)  Per  Lord  Mansfield,  C.  J.,  in  lomet 

▼.  MeDanald,  6  M.  &  6.  698.  ▼.  Barkley,  Doug.  684 ;  and  aee  Jmekeon  T. 

(»)  De  Medina  ▼.  Neman,  0  M.  ft  W.  Jacob,  8  B.  N.  C.  869. 

820.  (r)  8  East,  437. 
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give  such  inatnietionsy  and  discharged  theplaintiff  from  prose- 
cuting or  completing  die  voyage.  Lord  Euenbartmghj  C»  J.^  in 
delivering  the  judgment  of  the  court,  said,*-^''  Where  a  man  by 
doing  a  previous  act  would  acquire  a  right  to  a  debt  or  duty ;  by 
a  tmder  to  do  the  previous  act  (« ),  if  the  other  party  refuse  to 
permit  him  to  do  it,  he  acquires  the  right  as  completely  as  if  it 
nad  actually  been  done,  but  the  question  still  occurs,  whether  by 
actually  domg  the  previous  act  tendered  to  be  done  in  this  case, 
the  plaintiff  wovld  have  acquired  a  right  to  the  freight  and  other 
payments  demanded.  Here,  if  he  had  done  all  that  he  offered  to 
do,  and  which  the  defendant  discharged  him  from  performing,  still 
it  would  have  amounted,  at  most,  only  to  an  endecvoour  on  his  part 
to  prosecute  and  complete  the  voyage,  which  might  still  be  n^us- 
trated  by  the  act  of  God,  dangers  of  the  seas,  &c. ;" — and  after 
referring  to  the  case  of  Jones  v.  Barhley  (0,  the  Lord  Chief  Justice 
said, — "  The  difference  between  the  two  cases  is  this :  in  the  one" 
{Jones  V.  Barkleif\  "  by  doing  an  act  in  the  power  of  the  party  to 
have  done,  he  would  have  acquired  a  full  ana  instant  right  to  the 
duty  demanded ;  in  the  other,  by  doing  the  act  tendered  to  the  full 
extent,  to  which  the  party  tendering  was  able  to  perform  it,  he 
would  still  have  only  taken  certain  steps  of  remote  and  uncertain 
effect  towards  the  attainment  of  the  object  and  completion  of  the 
event  necessary  to  be  attained  and  completed  in  order  to  vest  a 
right  to  the  duty  demanded  in  the  party  demanding  it." 

Independent  Promises. — ^Where  the  mere  promise,  and  not 
the  performance  thereof,  is  the  consideration  of  the  agreement, 
there  an  action  may  be  maintained  by  either  party,  without  aver- 
ring performance  of  the  agreement  on  his  part  (u).  As  where  the 
plamtiff  agreed  to  sell  land  to  the  defendant,  which  the  defendant 
agreed  to  pay  for  within  four  years,  with  interest  on  the  purchase- 
money  in  the  interval,  but  no  time  was  fixed  for  the  completion  of 
the  purchase,  it  was  held,  that  the  jdaintiff  mi^ht  maintain  an 
action  within  the  four  years  for  arrears  of  the  mterest,  without 
showing  a  performance  of  the  agreement  on  his  part,  by  a  con- 
veyance or  a  readiness  to  convey  the  land.  Parke,  JB.,  said,  **  The 
consideration  for  the  defendant  s  paying  the  interest  is  the  plain- 
tiff's vndertaking  to  sell  the  lana,  not  the  actual  sale  of  it"  (x). 
'^  Whether  one  promise  be  the  consideration  of  another,  or  whether 
the  performance,  and  not  the  mere  promise,  be  the  consideration, 
must  be  gathered  from,  and  depends  entirely  upon,  the  words  and 
nature  of  the  agreement;'*  per  Lawrence,  J.,  in  OlazebroOk  v. 
Woodrow,  8  T.  R.  373. 

(«)  Readiness  and  willingness  to  per-  to  perform, 

form  is  sufficient  in  most  oiaes,  as  has  (/)  Dougl.  684^ 

been  observed  above,  but  that  is  obviottsly  («)  Hob.  106. 

best  erideoced  by  an  actual  offer  er  tender  («)  IVUkt  v.  SkUk,  10  M.  &  W.  8S6. 
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Having  thus  illustrated  the  nature  of  conditions  precedent,  con- 
current acts  and  independent  promises,  it  remains  only  to  add,  that 
there  are  not  any  tecnnical  words  by  which  any  of  these  conside- 
rations are  constituted.  The  principal  difficulty  in  the  construction 
of  agreements  consists  in  discoYcring  whether  the  consideraticHi 
be  a  condition  precedent,  a  concurrent  act,  or  an  independent 
promise.  This,  however,  must  be  collected  from  the  apparent 
mtention  of  the  parties  to  the  agreement.  The  intention  of  the 
parties  is,  or  is  assumed  to  be,  the  governing  principle  of  all  the 
decisions  (y).  When  the  nature  of  the  consideration  is  ascertained, 
the  rules  before  laid  down  invariably  hold.  See  fiiither  on  this 
subject,  1  Wms.  Saund.  320,  n.  4;  ii.  362,  n.  3;  Wilies,  157,  in 
notis,  and  post,  tit.  "  Covenant." 


IV.  Of  the  Plea. 

1.  In  Abatement^  p.  128. 

2.  Oftlte  General  Issue,  and  the  Pleading  Rules,  p.  129. 

3.  Accord  and  Satisfaction,  p.  133. 

4.  Injancy,  p.  138. 

5.  Payment,  p,  145. 

6.  Payment  into  Courts  p.  150. 

7.  Release,  p.  1 52. 

8.  Statutes  of  Limitations^  p.  153. 

9.  Set-off,  p.  166. 
10.  Tender,^.  171. 

1 .  In  Abatement, 

1.  In  Abatement.— By  3  &  4  Will.  IV.  c.  42,  s.  8,  "no  plea  in 
abatement  for  the  nonjoinder  of  any  person  as  a  co-defendant  shall 
be  allowed  in  any  court  of  common  law,  unless  it  shall  be  stated 
in  such  plea,  that  such  person  is  resident  within  the  jurisdiction  of 
the  court,  and  unless  the  place  of  residence  {z)  of  such  person  shall 
be  stated  with  convenient  certainty  in  an  affidavit  verifying  such 
plea."  This  plea  cannot  be  pleaded,  if  one  of  the  defendants  not 
sued  be  out  of  the  jurisdiction,  though  others  be  within  it  (a). 

A  plea  in  abatement  of  the  coverture  of  the  defendant  is  not  a 
plea  of  nonjoinder  within  the  meaning  of  the  foregoing  section, 
which  applies  only  to  the  case  of  co-contractors  (ft),  but  it  is  a 

(y)  Per  Sir  /.  Man^ld,  in  Smith  y.  (c)  MayburU  v.  Mudie,  6  C.  B.  28S. 

Woodhouse,  2  N.  R.  240 ;  per  Tindal,  C.  (a)  JoU  v.  Lord  Curton,  4  C.  B.  249. 

J.,  in  Staifert  t.  Curling,  8  B.  N.  C.  355.  (6)  Jones  v.  Smitk,  8  M.  &  W.  526. 
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dilatory  plea,  requiring  an  afBdarit  of  verification  under  the  4  Anne, 
c.  16,  s.  11  (c).  It  is  an  issuable  plea  (rf),  and  must  be  pleaded  in 
person  (<?).  The  9th,  10th  and  1 1th  sections  of  the  3  &  4  Will.  IV. 
c.  42,  lay  further  restrictions  on  pleas  in  abatement ;  but  subject  to 
thege,  parties  are  still  entitled  to  the  benefit  of  such  pleas  (/). 

Before  the  Common  Laiiv  Procedure  Act,  1852,  when  a  defendant 
pleaded  in  abatement  the  nonjoinder  of  a  co-defendant,  the  plain- 
tiff, if  he  could  not  answer  the  plea,  was  obliged  to  commence  a 
fresh  action,  unless  the  court  set  aside  the  plea,  or  allowed  the 
writ  to  be  amended  for  the  purpose  of  saving  the  Statute  of  Limi- 
tations. The  Court  of  Queen's  Bench  did  not  consider  this  a 
sufficient  ground  for  so  doing  (^) ;  the  Court  of  Excheauer  did  (A) ; 
and  the  Court  of  Common  Pleas,  differing  from  botn,  held  that 
the  question  ought  to  be  decided  without  reference  to  the 
Statute  of  Limitations  at  all  (i).  The  16  &  16  Vict.  c.  76,  s.  38, 
however,  enacts,  that — "  In  any  action  of  contract  where  the  non- 
joinder of  any  person  or  persons  as  a  co-defendant  or  co-defend- 
ants has  been  pleaded  in  abatement,  the  plaintiff  shall  be  at  liberty, 
without  any  order y  to  amend  the  writ  of  summons  and  the  declaration 
by  adding  the  name  or  names  of  the  person  or  persons  named  in 
such  plea  in  abatement  as  joint  contractors,  and  to  serve  the 
amended  writ  upon  the  person  or  persons  so  named  in  such  plea 
in  abatement,  and  to  proceed  against  the  original  defendant  or  de- 
fendants, and  the  person  or  persons  so  named  in  such  plea  in 
abatement.  Provided  that  the  date  of  such  amendment  snail,  as 
between  the  person  or  persons  so  named  in  such  plea  in  abatement  and 
the  plaintiff y  be  considered  for  all  purposes  as  the  commencement 
of  the  action." — The  effect  of  this  section  ia  to  render  the  Statute 
of  Limitations  available  to  the  added  defendant,  but  not  to  the 
defendant  originally  sued,  who  cannot  therefore  now  obtain  any 
advantage  in  this  respect  by  such  a  plea;  and  to  relieve  the 
plaintiff  from  the  necessity  of  any  application  to  the  court,  as  in 
the  cases  above  cited. 


2.   Of  the  General  Issue^  and  the  Pleading  Rules. 

2.  Oeneral  Issue. —  The  general  issue  in  this  action  is  non 
assumpsit,  except  to  the  indebitatus  counts,  when  it  is  '^  never 
indebted.*'  "  That  the  defendant  did  not  warrant,"  "  did  not 
agree,"  or  any  other  appropriate  denial,  would  be  unobjection- 
able. 16  &  16  Vict.  c.  76,  sched.  B.  If  by  mistake  not  guilty  be 
E leaded,  instead  of  non  assumpsit,  such  plea  will  not,  it  seems,  be 
ad  (A). 

(c)  Lwell  V.  Walker,  9  M.  &  W.  299.  {g)  Roberta  v.  Bate,  6  A.  &  E.  778. 

{d)  Burch  v.  Leake,  8  Sc.  N.  R.  W.  {h)  Goodchild  v.  Leadhanty  1  Exch.  706. 

(e)  2  Wms.  Saund.  209,  a.  (t)  Phiiliptyr.  Lewis,  1  L.  M.  &  P.  156. 

(/)  See  EidaiU  v.  Tnutweil,  2  Exch.  (k)  Martham  v.  Oibbe,  2  Str.  1022. 
S12. 
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By  the  6th  PL  R.  Hil.  T.  1863  (i) :— "  In  till  action*  on  simple 
contract,  except  on  bills  of  exchange  and  promissory  notes,  the 
plea  of  non  assumpsit,  or  a  plea  traversing  the  contract  or  agree- 
ment alleged  in  the  declaration,  shall  operate  only  as  a  denial 
in  fact  of  the  express  contract,  promise,  or  agreement  alleged,  or 
of  the  matters  of  fact  from  whicn  the  contract,  promise,  or  agree- 
ment alleged  may  be  implied  by  law.  E.  g.  In  an  action  on  a 
warranty,  such  pleas  will  operate  as  a  denial  of  the  fact  of  the  sale 
and  warranty  having  been  ^ven,  but  not  of  the  breach ;  and,  in 
an  action  on  a  policy  of  insurance,  of  the  subscription  to  the 
allied  policy  by  the  defendant,  but  not  of  the  interest,  of  the 
cammencement  of  the  risk,  of  the  loss,  or  of  the  alleged  compliance 
with  warranties.  In  actions  against  carriers  and  other  bailees,  for 
not  delivering  or  not  keeping  goods  safe,  or  not  returning  them  on 
request,  and  in  actions  against  agents  for  not  accounting,  such 
pleas  will  operate  as  a  denial  of  any  express  or  implied  contract  to 
the  effect  alleged  in  the  declaration,  but  not  of  the  breach.  To 
causes  of  action  to  which  the  plea  of  *  never  was  indebted '  is 
applicable  as  provided  in  schedule  B.  (36)  of  the  Common  Law 
Procedure  Act,  1862,  and  to  those  of  a  like  nature,*'— i.  €.  the 
general  indebitatus  counts, — ''  the  plea  of  non  assumpsit  shall  be  in- 
admissible, and  the  plea  of  '  never  was  indebted '  will  operate  as  a 
denial  of  those  matters  of  fact  from  which  the  liability  of  the  de- 
fendant arises ;  e,  g,  in  actions  for  goods  barrained  and  sold,  or 
y  sold  and  delivered,  the  plea  will  operate  as  a  denial  of  the  bargain 

'  and  sale,  or  sale  and  delivery  in  point  of  fact ;  in  the  like  action 

for  money  had  and  received,  it  will  operate  as  a  denial  both  of  the 
receipt  of  money,  and  the  existence  of  those  iacts  which  make 
such  receipt  by  the  defendant  a  receipt  to  the  use  of  the  plaintiff." 

*'  In  all  actions  upon  bills  of  exchange  and  promissory  notes,  the 

(lea  of  non  assumpsit  and  '  never  indebted'  shall  be  inadmissible, 
n  such  actions,  therefore,  a  plea  in  denial  must  traverse  some 
matter  of  fact ;  e.  g.  the  drawing,  or  making,  or  indorsing,  or  ac- 
cepting, or  presenting,  or  notice  of  dishonour  of  the  bill  or  note." 
R.  7.  This  rule  is  confined  to  cases  where  the  action  is  only  on 
the  note,  and  on  the  promise  to  pay  contained  in  or  implied  by 
law  from  it.  Thus,  where  an  action  is  brought  by  an  executor  on 
a  bill  or  note  payable  to  his  testator,  with  an  express  promise  to 
him,  non  assumpsit  may  be  pleaded.  iHmmis  V.  Piatt,  2  M.  &W. 
721.  The  rule  is  to  be  reaa  us  if  it  were  worded  thus :— "  In  all 
actions  oh  bills  of  exchange  and  promissory  notes  simpliciter,  with- 
out any  other  matter,  &c."  Per  Parke,B.,  S.  C.  S^epost,  tit. 
"Bills  of  Exchange,"  "  Pleading." 

"  In  every  species  of  actions  on  contract,  all  matters  in  confession 
and  avoidance,  including  not  only  those  by  way  of  discharge,  but 

(0  These  rules,  with  regard  to  actions      same  as  the  Pleading  RuIm  of  Hil.  T. 
on  simple  contract,  are  substantially  the      4  Will.  IV. 
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those  which  show  the  transacticm  to  be  either  void  or  voidable  in 
point  of  law,  on  the  ground  of  fraud  or  otherwise,  shall  be  specially 
pleaded ;  e,  g,  infancy,  coverture,  release,  payment,  performance, 
illegality  of  consideration,  either  by  statute  or  common  law,  draw- 
ing, indorsing,  accepting,  &c.  bills  or  notes  by  way  of  accommoda- 
tion, set-off,  mutual  credit,  unseaworthiness,  misrepresentation, 
concealment,  deviation,  and  various  other  defences,  must  be 
pleaded."     R.  8. 

A  broad  distinction  is  made  in  the  first  of  these  rules  betwewi 
actions  on  express  and  actions  on  implied  contracts :  non  assumpsit 
in  the  former  case  putting  in  issue  tne  fact  only  of  the  contract ; 
but  in  the  latter  the  matters  of  fact  from  which  the  contract  may 
be  implied  (A).  The  plea  of  non  assumpsit  puts  in  issue  the 
making  of  the  contract  vnth  the  plaintiff.  An  action  on  a  policy  is 
mentioned  in  the  rules  only  as  an  example  illustrating  the  general 
rule,  and  in  such  an  action  the  plea  of  non  assumpsit  denies  that  the 
defendant  ever  ccmtracted  by  such  a  policy  with  the  plaintiff,  and 
consequently  puts  in  issue  the  fact  that  tne  plaintiff  caused  the  policy 
to  be  made  (/).  So  a  contract  inconsistent  with  the  one  declared 
on  (m),  or  facts  which  qualify  the  contract  stated  in  the  declaration, 
and  introduce  a  new  stipulation  into  it  (n),  may  be  shown  under 
non  assumpsit ;  for  in  effect,  as  to  the  contract  declared  on,  the 
defendant  denies  the  making  of  such  a  promise  (o).    But  if  a  subse- 

auent  agreement  be  substituted  for  that  declared  on  (^),  or  an  in- 
ependent  parol  agreement  be  merged  in  a  contract  by  deed  (9), 
such  substitution  or  mei^er  must  be  pleaded  specially ;  though  it 
is  otherwise  if  the  previous  parol  a^eement  be  inchoate  merely, 
e.g.  the  negotiations  previous  to  a  deed  (r). 

In  Hemming  v.  Trenery  (5),  which  was  an  action  on  a  guarantee, 
to  which  jthe  only  plea  was  non  assumpsit,  it  appeared  at  the  trial 
that  the  instrument  had  been  interlined  so  as  materially  to  alter  its 
effect,  and  the  jury  found  that  the  interlineation  was  made  after 
the  instrument  was  executed ;  it  was  held,  that  the  effect  of  the 
alteration  being  only  to  discharge  or  modify  the  original  contract, 
it  was  a  defence  which  required  to  be  shown  by  confession  and 
avoidance,  and  could  not  fce  given  in  evidence  under  the  general 
issue.  So  an  alteration  in  a  bill  of  exchange  after  acceptance 
cannot  be  given  in  evidence  under  a  plea  of  non  accepit  (t). 

(*)  Per  TUdahC.i.,\TiMartiny, Smith,  (p)  Taylor  v.  Hilary,  1  C,  M.  ft  R. 

4  B.  N.  C.  486;  and  Tavemer  v.  LUiU,  5  743. 

ibid,  686.  (q)  Filmer  ▼.  Bumhy,  2  M.  &  G.  629. 

(/)  Suthtrlamd  ▼.  Prati,  11   M.  &  W.  (r)  Filmer  y,  Bumby,  and  see  Edwards 

S14.  V.  Bates,  7  M,  &  G.  690. 

(■•)  Morgan  ▼.  Pebrer,  3  B.  N.  C.  457.  (*)  9  A.  &  E.  926.      See  Davidson  v. 

(ii)  Nash  V.  Breexe,  11  M.  &  W.  352.  Cooper,  11  M.  &  W.  787. 

(•)  Per  Tindal,  C.  J.,  in  FUmsr  v.  (#)  Parry  v.  NiiAolson,  13  M.  ft  W.  778. 
Bumby,  2  M.  ft  G.  545. 
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Evidence  of  circumstances  independent  of  the  contract,  the  ob- 
ject of  which  is  to  show  that  the  consideration  for  the  agreement 
was  in  fact  a  nullity,  is  inadmissible  under  the  general  issue.  In 
Passenaer  v,  Brookes  (v)  the  evidence  tendered  was  for  the  pur- 

Sose  of  showing  that  there  was  no  consideration  for  the  agreement 
eclared  on  by  setting  up  a  prior  agreement  between  the  plaintiff 
and  a  third  party ;  this  is  collateral,  and  not  a  denial  of  the  con- 
sideration, but  a  sort  of  confession  and  avoidance  (or).  In  an  ac- 
tion for  goods  sold  and  delivered,  the  defendant  under  the  general 
issue  may  show  that  they  were  sold  on  a  credit  not  expired ;  for  if 
the  credit  was  not  expired  when  the  action  was  commenced  the 
plaintiff  proves  a  different  contract  from  that  which  he  has  stated 
m  the  declaration,  viz.  to  pay  on  request  (y) ;  or  that  they  were 
worthless  (z) ;  and,  in  an  action  for  work  and  labour,  that  it  was 
done  for  a  certain  purpose,  e.  g.  to  prevent  a  chimney  smoking,  and 
that  it  was  agreed  that  it  should  not  be  paid  for,  unless  the  purpose 
was  effected,  which  it  had  not  been  (a).  Where  a  person  is  employed 
to  do  certain  work  for  a  certain  sum,  and  part  of  the  work  is  after- 
wards done  by  the  employer,  the  amount  of  the  latter  work  is  mat- 
ter not  of  set-off  but  deduction,  and  may  be  given  in  evidence 
under  the  general  issue,  for  it  is  in  fact  evidence  pro  tanto  of  a 
breach  of  contract  on  the  part  of  the  person  employed  to  do  the 
work,  and  of  how  much  less  than  the  agreed  sum  he  is  entitled  to 
recover  under  a  quantum  meruit  (i). 

Illegality  of  consideration,  whether  at  common  law  or  by 
statute,  must  be  specially  pleaded  (c) ;  and,  not  only  where  the  ex- 
press contract  on  which  the  plaintiff  sues  is  illegal,  but  also  where, 
illegal  services  having  been  performed,  no  contract  to  pay  for  them 
can  be  implied  {d),  A  defendant  camiot  take  advantage  of  an 
illegality  to  avoid  a  contract  without  a  special  plea,  although  the 
illegality  becomes  apparent  in  the  course  of  the  plaintiff's  case,  and 
without  any  evidence  offered  by  the  defendant  {e) ;  although,  if  the 
illegality  appear  on  the  face  of  the  declaration,  judgment  tliereon 
will  be  arrested  (/).  In  cases  of  contracts  within  the  Statute  of 
Frauds,  the  defendant  may  show  under  the  general  issue,  that  there 
was  no  contract  in  writing  {g).  But  in  an  action  for  the  price  of  a 
copyright  bargained  and  sold,  it  was  held,  that  a  defence  on  the 
ground  that  the  copyright  was  not  assigned  in  writing  must  be 

(«)  1  Scott,  560  (wrongly  reported  in  (a)  Hayselden  v.  Stqff^  5  A.  &  £.  153. 

1  B.  N.  C.  587 ;  see  per  Parks,  B.,  11  M.  \h)  Turner  v.  Diaper,  2  M.  &  G.  241 ; 

&  W.  355).  Newton  v.  Fortter,  12  M.  &  W.  241. 

(<)  Per  Parke,  B.,  in  Bennim  v.  Dtxvi-  (c)  Martin  v.  Smith,  4  B.  N.  C.  436. 

ten,  3  M.  &  W.  183.      See  Bingham  v.  {d)  PotttY. Sparrow,  1  B.N.  C.  594. 

SianUy,  2  Q.  B.  117.  {e)  Fenwiek  v.  Laycock,  1  Q.  B.  414. 

(y)  Broomfield  v.   Smith,   1    M.  &  W.  (/)  Daintree  v.  Hutchinson,  10  M.  &  W. 

542.  85. 

(m)  Couttnt  y.  Paddon,  2  C,  M.  &  R.  (^)  Letrfyr,  Tuton,  10  M.  &  W.39S. 

547. 
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specially  pleaded  (t).  An  apothecary  (k)  must  prove  his  qualifica- 
tion under  the  55  Geo.  III.  c.  194,  as  a  condition  precedent  to  his 
right  of  action,  although  the  general  issue  only  be  pleaded  (/);  for 
the  necessity  of  proof  by  the  plaintiff  in  such  a  casie  is  imposed  on 
the  plaintiff  by  way  of  penalty,  and  therefore  no  omission  on  the 
part  of  the  defendant  to  plead  the  statute  will  relieve  the  plaintiff 
from  the  necessity  of  giving  that  proof  (»i).  But  the  non-delivery 
of  a  signed  bill  in  an  action  on  an  attorney's  bill  is  not  available 
under  the  general  issue  (n).  Where  an  act  provides  that  the  plain- 
tiff shall  not  recover  without  giving  notice  of  action,  a  want  ot  such 
notice  must  be  specially  pleaded  (o). 

d.  Accord  and  Satisfaction. 

3.  Accord  and  Satisfaction. — Accord  with  satisfaction  is  a  good 
plea  in  bar  to  this  action  (p),  because  damages  only  are  reco- 
verable ;  and  accord  with  satisfaction  to  one  defendant  is  a  bar  to 
all  iq).  This  defence  must  be  pleaded  specially  (r).  An  accord,  to 
make  a  good  plea,  must  be  perfect,  complete,  and  executed  (s) ;  for 
an  accord  executory  is  only  substituting  one  cause  of  action  for 
another,  which  might  go  on  to  any  extent.  Hence  a  plea  of  accord 
to  do  several  things,  with  an  averment  of  performance  of  some  only, 
and  of  an  offer  to  perform  the  rest,  is  bad  (t).  "  It  appears  by  a 
lon^  train  of  authorities,  commencing  with  that  in  Dyer,  356,  that 
a  plea  of  accord,  to  be  a  good  plea,  must  show  an  accord  which  is 
not  executory  at  a  future  day,  but  which  ought  to  be  executed,  and 
has  been  executed,  before  action  brought "  (u).     On  the  other  hand 

(t)  Barnett  v.  Glottopt  1  B.  N.  C.  633 ;  duly  registered ;  the  omission  of  the  name 

bat  see  Johnson  v.  Dodgson,  2  M.  &  W.  is  primd  facie  evidence  to  the  contrary, 

653.     In  Hemming  ▼.  Trenery,  9  A.  &  E.  which,  however,  may  be  rectified  by  the 

935,  Lord   Denmanj  C.   J.,  in  delivering  production  of  a  certified  copy, 

the  judgment  of   the   court,    observed,  (m)  Per  Patteeon^  J.,  in  Robinton    ▼. 

**That  upon  defences  which  arise  as  to  Roland,  6  Dowl.  271. 

matters  of  law,  a  difference  of  opinion  (n)  Robinson  v.  Roland,  6  Dowl  271 ; 

seems     to    be    entertained  by  different  but  see  Eicke  v.  Nokes,  1  M.  &  Rob.  359. 

judges,  whether  such  defences  may  be  set  (o)  Davey  v.  Wame,  14  M.  &  W.  199. 

up  under  the  general  issue,  or  must  be  (p)  Andrew  v.  Boughey,  Dyer,  75,  b. 

specially  pleaded."    If  there  is  any  doubt  See  as  to  accord  and  satisfaction  by  a 

both  pleas  will  be  allowed.  Smith  v.  Dixon,  stranger,  if  adopted  by   the  party  liable, 

4  DowL  571.  per  Cur,,  Jones  v.  Broadhurst,  9  C.  B.  173. 

(k)  As  to  surgeons  and  assistant  sur-  In  Lynn  v.  Bruce,  2  H.  BL  317,  it  was 

geons  in  the  army  and  navy,  see  Steaven-  held  that  an  agreement  to  accept  a  com- 

son  V.  Oliver,  8  M.  &  W.  234;  Mllbankev.  position  in  satisfaction  of  a  debt  was  not 

Grant,  3  Q.  B.  690.  a   sufficient  consideration  to  support  a 

(/)  Skearwood  v.  Hay,  5  A.  &  £.  383 ;  promise  by  the  debtor  to  pay  the  com- 

recognized  with  reluctance  in  Wagstaffe  position  ;  a  mere  accord  not  being  a  suffl- 

v.  Sharpe,  3  M.  &  W.  521.    The  provision  cient  consideration, 

in  ''The  Medical  Act,"  21  &  22  Vict.  c.  {q)  Peytoe*s  case,  9  Rep.  79,  b. 

90.  8.  32,  is  substantially  the  same.     By  (r)  Paramorev.  Johnson,  Ld.  Raym.  566. 

the  27th  Section  a  copy  of  the  "  Medical  («)  Pey toe's  case,  supra. 

Register,"  printed  and  published  under  (t)  Shephard  v.  Lewis,  T.  Jones,  6. 

the  direction  of  the  Medical  Council,  is  (u)  Per  Tindal,  C.  J.,  delivering  judg- 

made  evidence  in  all  courts  that  the  oer-  ment  in  Bayley  v.  Homan,  3  B.  N.  C.  920. 

son  whose   name  is  therein  inserted  is  See  Bradley  v.  Gregory,  2  Camp.  383. 
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it  18  laid  down  in  Com.  Dig.,  that — "  An  accord,  with  matual  pro- 
mises to  perform,  is  good,  though  the  thing  be  not  performed  at  the 
time  of  action,  for  the  party  has  a  remedy  to  compel  the  perform- 
ance,"— and  this  was  recognized  by  the  Court  of  Queen's  Bench, 
in  Cartwright  v.  CooA^,  3  B.  &  Ad.  703.  "  This  was  a  good 
accord  as  between  the  parties  to  the  instrument,  and  binds  the 
plaintiff.  The  promise  of  one  was  a  consideration  for  that  of  the 
other.  Each  had  an  immediate  remedy  upon  it  against  the  other,  and 
in  this  respect  it  falls  within  the  rule  in  Com.  Dig.  Accord,  B.  4,  &c." 
The  rational  distinction  on  this  subject  is,  it  would  seem,  stated  by 
Mr.  Smith  in  the  notes  to  Cumber  v.  Wane  (1  Lead.  Ca.  150),  that 
"  if  the  promise  be  received  in  satisfaction,  it  is  a  good  satisfaction ; 
but  if  the  performance  is  intended  to  operate  in  satisfaction,  there 
shall  be  no  satisfaction  without  performance."  In  such  a  case  it  is 
"  for  the  jury  to  decide  whether  the  plaintiff  agreed  to  accept  the 
agreement  itself,  not  the  performance  of  it,  as  a  satisfaction  tor  his 
debt,  so  that  if  it  was  not  performed,  his  only  remedy  would  be  hy 
An  action  for  the  breach  of  it,  and  not  a  right  to  recur  to  the  origi- 
nal debt."     Per  Parke,  B.,  Evans  v.  Powisy  1  Exch.  607. 

Where  to  an  action  on  a  promissory  note,  the  defendant  pleaded 
an  agreement  between  himself  and  the  plaintiff,  with  other  creditors, 
that  they  would  accept  a  composition  in  satisfaction  of  their  respec- 
tive debts,  to  be  paid  in  a  reasonable  time,  and  then  averred  a  ten- 
der,  and  refusal  on  the  part  of  the  plaintiff,  of  the  composition, 
the  plea  was  held  bad  (x).  But  where  a  debtor  being  unable  to 
meet  the  demands  of  his  creditors,  they  signed  an  a^eement  (which 
was  assented  to  by  the  debtor)  to  accept  payment  oy  his  covenant- 
ing to  pay  a  third  of  his  annual  income  to  a  trustee  of  their  nomi- 
nation, and  give  a  warrant  of  attorney  as  a  collateral  security,  and 
the  debtor  was  willing  to  perform  his  part,  but  the  creditors  did 
not  appoint  a  trustee :  it  was  held,  that  the  agreement,  though  not 

Eroperly  an  accord  and  satisfaction,  was  a  good  defence  to  an  action 
y  one  of  the  creditors  for  his  demand :  inasmuch  as  it  was  "  a 
consent  by  the  parties  signing  the  agreement  to  forbear  enforcing 
their  demands,  in  consideration  of  their  own  mutual  engagement 
of  forbearance ;  and  that  each  creditor  was  bound,  in  consequence 
of  the  agreement  of  the  rest  (y). 

Acceptance  of  a  negotiable  security  for  a  lesser  sum  may  be 
pleaded  in  satisfaction  of  a  debt  of  a  greater  amount  (z).  And  the 
negotiability  or  otherwise  of  the  security  would  seem  to  make  no 
difference,  for  the  grounds  of  the  decision  in  the  above  case  were 
twofold :  firstly,  that  the  satisfaction  was  "  by  giving  a  different 
thing  having  different  properties,  and  not  part  of  the  sum  itself;" 

(x)  Heaiheote  v.  Crook$hank$,  2  T.  R.  24.  («)  Sibret  v.   Tripp,  15  M.  &  W.  23, 

(y)  Oood  V.  Cheesman,  2  B.  &  Ad.  328.       overruling  {semble)  Cumber  v.  Wane,  Str. 
See  Blackittme  v.  Wiiton,  26  L.  J.,  Exch.      426. 
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on  which  ground  the  acceptance  of  a  chattel,  however  small  its 
value,  has  always  been  held  a  good  accord  and  satisfaction  (a) ; 
andy  2ndlyy  that  the  court  cannot  inquire  into  the  reasonableness  of 
the  satisfaction.  It  is  sufficient  if  the  parties  have  so  agreed,  and 
the  bill  or  note  accepted  may  be  of  equal  value  to  the  debt  for 
which  it  is  accepted.  The  first  ground  obviously  applies  alike  to 
negotiable  and  non-^negotiable  securities ;  and,  that  even  a  non-ne- 
gotiable security  (though  for  a  smaller  sum  than  the  debt  for  which 
it  is  accepted)  may  be  more  advantageous  to  the  person  accepting  it 
than  the  debt  itself,  seems  clear  from  two  considerations,  first,  that 
in  an  action  on  the  bill  or  note,  the  burthen  of  proof  is  thrown  on 
the  defendant  to  disprove  consideration ;  whereas,  in  an  action  for 
the  debt,  it  would  lie  on  the  plaintiff;  and,  secondly,  that  since  the 
18  &  19  Vict.  c.  67,  the  remedy  upon  bills  or  notes  is  rendered  in 
certain  cases  speedier  and  more  certain  than  upon  a  simple  con- 
tract debt.  The  acceptance  of  a  smaller  sum  before  the  larger  sum 
is  due,  is  good  in  accord  and  satisfaction  (6);  and  so  of  a  smaller 
sum  in  settlement  of  a  doubtful  claim  of  a  larger  amount,  an  action 
being  depending  (c),  or  if  the  amount  claimed  be  uncertain,  as  in 
an  action  on  a  quantum  meruit  {d). 

Payment  of  a  smaller  sum  cannot,  it  seems,  be  pleaded  in  satis-  ^g.  ^l^^^-^ 
&ction  of  a  lajger  (e) ;  at  all  events  if  the  latter  sum  be  fixed  and'^^^^^^j, 
ascertained  (/).  In  Cumber  v.  Wane^  Prattj  C.  J.,  said,  "  It  must 
appear  to  the  court  to  be  a  reasonable  satisfaction,  or  at  least  the 
contrary  must  not  appear  J"  In  Ittch  v.  Sutton,  5  East,  230,  the 
defendant  produced  a  receipt  si^ed  by  the  plaintiff  for  a  composi- 
tion of  7s.  m  the  pound  for  nis  aebt,  which  he  acknowledged  to  be 
in  full  of  all  demands  f  and  it  was  contended  that  this  receipt  was  a 
discharge  of  the  debt ;  but  Lord  Ellenborouyh,  C.  J.,  said,  that  it 
could  not  be  pretended  that  a  receipt  of  part  only,  though  expressed 
to  be  in  full  of  all  demands,  must  have  the  same  operation  as  a 
release ;  it  was  impossible  to  contend  that  an  acceptance  of 
17/.  lOs.  was  an  extinguishment  of  a  debt  of  50/.  He  added,  that 
there  must  be  some  consideration  for  the  relinquishment  of  the  resi- 
due,— something  collateral,  to  show  a  possibility  of  benefit  to  the  party 
relinquishing  his  further  claim,  otherwise  the  agreement  was  nudum 
pactum.  In  Thomas  v.  Heathom,  2  B.  &  C.  481,  BayUy,  J.,  says, 
"  It  is  perfectly  clear,  that  in  point  of  law,  payment  of  a  smaller 
sum  cannot  be  pleaded  as  a  satisfaction  for  a  larger."  In  Down  v. 
Batcher,  which  was  an  action  for  the  use  and  occupation  of  a  &rm, 
agistment  of  cattle  and  money  due  on  an  account  stated,  such  a 
pfea  was  held  bad  after  verdict.  In  Sibree  v.  Tripp,  15M.  &  W.  23, 


(a)  Litt.  I.  344.  puted,  Edwards  v.  Baugh,  11  M.  &  W. 

(b)  PineVt  case,  6  Rep.  117.  641,  and  no  action  is  depending,  Smith  v. 
(e)  Longndge  v.  DorviUe,  6  B.  &  Aid.  Monteith,  18  M.  &  W.  427. 

117.  (e)  Down  v.  Hatcher,  10  A.  &  E.  121. 

[d)  Wminson  y.Byers,  1  A.  &  E.  106;  (/)  Ptr  Parke,  B.,  Cooper  ▼.  Parker, 

teeus,  if  the  liability  to  any  debt  is  dis-  15  C.  B.  822.  . 
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Parke,  B.,  said,  "  It  is  clear  that,  if  the  claim  be  a  liquidated  and 
ascertained  sum,  payment  of  part  cannot  be  satisfaction  of  the  whole, 
although  it  may  under  certam  circumstances  be  evidence  of  a  gift  of 
the  remainder.  The  doctrine,  however,  upon  which  all  the  above 
cases  rest,  viz.,  that  it  is  the  province  of  the  court  to  inquire  into 
the  adeqima/  of  the  satisfaction,  has  been  much  questioned  in  later 
cases ;  see  notes  to  Cumber  v.  Wane,  Smith's  L.  C.  (4th  ed.) ;  and 
in  Cooper  v.  Parker,  15  C.  B.  822  (Exch.  Cham.),  the  case  of 
Down  V.  Hatcher  was  strongly  commented  on.  To  the  argument 
of  counsel,  that  a  good  cause  of  action  for  a  pecuniary  demand  can- 
not be  satisfied  by  any  money  payment  short  of  the  full  amount, 
Parke,  B.,  said,  "  That  doctrine  applies  only  to  a  certain  ascer- 
tained debt.  In  Down  v.  Hatcher,  the  distinction  between  an 
ascertained  and  liquidated  demand,  and  one  which  is  unliquidated, 
did  not  attract  attention.  It  has  always  seemed  to  me  that  the 
case  was  questionable  on  that  account;"  and  the  same  learned 
judge,  in  delivering  judgment,  said,  "Whenever  the  question  may 
arise  whether  Down  v.  Hatcher  is  good  law,  I  should  have  a  great 
deal  to  say  against  it."  It  has  been  held,  that  a  bond  cannot  be 
pleaded  in  satisfaction  of  another  bond  {g), 

B.  and  C.  being  jointly  indebted  to  A.,  A.  sued  B.  alone,  who 
compromised  the  action  by  a  payment  of  a  portion  of  the  claim,  and 
A.  gave  a  receipt  for  debt  and  costs  in  the  action.  A.  then  com- 
menced an  action  against  C.  for  the  balance.  It  was  contended, 
that  the  debt  was  already  discharged ;  but  the  court  were  of  a 
different  opinion,  observing,  that  the  payment  was  not  made  in  dis- 
charge of  A.'s  right  against  C. ;  and  the  result  of  the  whole  was, 
that  it  did  not  operate  as  a  release  or  matter  which  could  have  been 
pleaded  as  an  accord  and  satisfaction,  but  amounted  merely  to  an 
engagement  not  to  sue  B.,  which  could  only  be  pleaded  by  himself  (A). 
If  an  action  be  brought  on  a  quantum  meruit,  and  the  defendant 
agree  to  pay  a  less  sum  than  the  demand  in  full,  that  is  a  good  con- 
sideration for  a  promise  by  the  plaintiff  to  pay  his  own  costs  and 
proceed  no  further  (i). 

The  defendant  may  plead  that  he  was  the  payee  of  a  promissory 
note,  and  that  he  indorsed  it  to  the  plaintiff  "  lor  and  on  account  of  ' 
the  debt  sued  for  (A) ;  for  this  is  a  sort  of  qualified  or  conditional 
payment  (J),  and  operates  as  an  absolute  payment  during  the  cur- 
rency of  the  bill  or  note  (to).  If  this  were  not  so,  the  defendant 
might  be  forced  to  pay  the  debt  first,  and  the  bill  afterwards,  and 
BO  pay  the  debt  twice  over.  On  the  dishonour,  &c.,  of  the  bill  or 
note,  the  plaintifi^s  original  demand  revives  (n) ;  which  distinguishes 

ig)  Manhood  v.  Crick,  Cro.  Eliz.  716.  (I)  Per    Pollock,    C.     B.,    GHJitlu    ▼. 

See  per  Parke,  J.,  5  B.  &  Ad.  760.  Owen,  13  M.  &  W.  58. 

(A)  fVatters  v.  Smith,  2  B.  &  Ad.  889  ;  (m)  BeUhaw  v.  Bush,  11  C.  B.  191. 

ace.  Field  v.  Robins,  8  A.  &  E.  90.  (n)  Siedman  v.  Qooch,   1    Esp.  3,   jMr 

(f)   Wilkinson  v.  Byers,  1  A.  &  E.  106.  Ld.  Kenyon,  C.  J. 

(Ar)  Kearslake  v.  Morgan,  5  T.  R.  513. 
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the  case  of  a  bill,  ScCy  taken  *'  on  account  of"  a  debt  from  one 
taken  in  satisiaction  and  discharge,  for  in  the  latter  case  the  remedy 
is  extinmiished  (o),  in  the  former  it  is  only  suspended  (p).  In  Kears' 
lake  V.  Morgarty  the  security  was  given  for  the  whole  debt ;  and 
this  seems  necessary  to  entitle  the  party  to  plead  it  in  bar ;  for 
where  a  debtor  had  compounded  with  his  creditors,  giving  them 
the  security  of  a  third  person  for  payment  of  part  of  the  stipulated 
dividend,  it  was  held,  that  he  was  not  discharged  upon  payment  of 
that  only,  the  residue  continuing  unpaid  {q). 

Although  if  a  creditor  simply  agrees  to  accept  less  from  his 
debtor  than  his  Just  demand,  that  will  not  bind  him  (r);  yet  if, 
upon  the  faith  of  such  an  agreement,  a  third  person  be  induced  to 
become  surety  for  any  part  of  the  debts,  on  the  ground  that  the 
party  will  be  thereby  discharged,  or  if  the  other  creditors  be  induced 
to  relinquish  their  mrther  demands  upon  the  same  supposition,  the 
agreement,  though  not  under  seal,  will  be  binding :  and  a  creditor, 
after  the  security  given  has  been  paid,  cannot  sue  for  the  residue 
of  his  demand ;  for  that  would  be  a  fraud  on  the  surety  and  the 
other  creditors  («).  Note.— -It  did  not  appear,  in  this  case,  that 
the  plaintiff  had  induced  any  of  the  other  creditors  or  the  surety 
to  sign  the  agreement  (0.  But  where  the  plaintiff  and  other 
creditors  of  the  defendant  subscribed  to  resolutions  for  entering 
into  a  composition  deed  with  the  defendants,  upon  their  property 
being  assigned  to  trustees  for  the  payment  of  their  creditors  ; 
the  defendants  and  their  trustees  having  refused  to  allow  the 
plaintiff  to  come  in  as  a  creditor  under  the  deed ;  it  was  held, 
that  the  plaintiff,  although  he  had  subscribed  the  resolutions, 
might,  notwithstanding,  sue  the  defendants  for  the  amount  of  his 
demand  (u).  If  the  creditors  sign  an  agreement  to  give  the  debtor 
time  for  the  payment  of  their  respective  demands,  and  to  take  his 
promissory  notes  for  the  amount,  they  cannot  sue  for  the  original 
cause  of  action,  without  proving  Uiat  the  a^eement  has  been  broken 
on  the  part  of  the  debtor  {x);  i.  6.,  provided  the  per formance  of  the 
agreement  was  what  was  agreed  to  be  taken  in  satisfaction,  and  not 
the  agreement  only ;  per  Parke,  B.,  Evans  v.  Powis,  1  Exch.  607. 
In  such  cases  the  strict  performance  by  the  debtor  of  the  stipula- 
tions of  the  agreement  is  necessary ;  and,  therefore,  in  Crawley  v. 
Hilary  (y),  where  the  defendant  had  not  tendered  the  promissory 
notes  to  the  plaintiff,  in  accordance  with  the  terms  of  the  agreement, 
although  it  was  proved  that  the  plaintiff  might  have  had  them  if  he 
had  applied,  it  was  held,  that  the  plaintiff  might  resort  to  his  ori- 
ginal demand;  Lord  Ellenborougk,  C.  J.,  saying,  "The  rule  is, that 
the  party  to  be  discharged  is  bound  to  do  the  act  which  is  to  dis- 
charge him,  and  not  the  other  party."     Ace.  Evans  v.  Powis,  where 

(o)  Sard  v.  Rhodes,  1  M.  &  W.  153.  See  Bradley  v.  Gregory,  2  Campb.  383. 

Ip)  Price  ▼.  Price,  4  D.  &  L.  527.  (0  See  Boyd  v.  Hmd,  1  H.  &  N.  938 

Iq)  Walker  ▼.  Seaborne,  1  Taunt.  526.  (Exch.  Chamb.) 

(r)  Reay  ▼.  Richardson,  2  C,  M.  &  R.  (u)  Garrard  ▼.  Woolner,  8  Biogh.  258. 

422.  (x)  Boothbeyv.Sowden,  3  Campb.  175. 

($)  Steinman  ▼.  Magnus,  11   East,  390.  {y)  2  M.  &  S.  122. 
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the  agreement  was  to  accept  a  composition  of  10^.  in  the  pound, 
payable  hy  instalments  on  certain  days,  and  a  plea,  which  aid  not 
state  that  the  instalments  were  paid,  or  a  tender  of  them  made  at 
the  stipulated  times,  although  it  did  state  a  general  readiness  and 
willingness  to  pay  the  total  amount  of  the  composition,  was  held 
bad  after  verdict  That  a  tender  of  the  instalments  would  have 
been  suffici^it,  see  Bradley  v.  Gregory,  2  Camp.  283.  That  such 
a  tender  may  be  dispensed  with  by  the  defendant,  see  JUay  y. 
White,  1  C.  &  M.  748. 

4.  Infmcy, 

4.  Infhncy, — ^The  defendant  may  plead  that  be  was  an  infant  at 
the  time  of  making  the  promise  (z).  This  privilege  of  avoiding 
contracts,  which  the  law  confers  on  such  as  enter  into  them  during 
their  minority,  L  e,  (by  the  law  of  England)  within  the  age  of 
21  years,  is  a  personal  privilege,  the  benefit  of  which  must  be 
claimed  by  the  infant,  and  which  cannot  be  exercised  for  him  by 
any  other  person  («).  The  plea  of  infancy  ought  not  to  be  pleaded 
by  attorney,  but  by  guardian ;  for  an  infant  cannot  appoint  an  attor- 
ney (ft).  In  cases  where  the  contract  declared  on  by  the  plaintiff  has 
been  made  with  the  infant  for  necessaries  suitable  to  his  estate  and 
degree,  the  plea  of  infancy  will  not  operate  as  a  bar  to  the  plaintifTs 
demand ;  for  the  law  permits  an  infant  to  bind  himself,  either  by 
simple  contract  or  single  bill  (c),  for  necessaries  (rf),  (viz.)  necessary 
meat,  drink,  apparel,  physic,  instruction,  and  the  like;  and  an 
infant  is  capable  of  entering  into  a  contract  not  merely  for  neces- 
saries for  ready  money,  but  into  any  reasonable  contract  for 
necessaries,  although  he  may  have  an  income  allowed  to  him  suffi- 
cient to  supply  him  with  necessaries  (e).  Hence  it  frequently  be- 
comes a  question  what  are  necessaries. 

In  an  action  for  goods  sold  and  delivered,  it  appeared  that  the 
goods  in  question  were  a  livery  for  a  servant  of  the  defendant,  who 
was  a  captain  in  the  army,  and  cockades  for  some  of  the  soldiers 
belonging  to  his  company.  The  defendant  relied  on  his  infancy, 
insisting  that  the  goods  in  question  were  not  within  the  description 
of  necessaries.  (5n  a  motion  for  a  new  trial,  Lord  Kenyon,  C.  J., 
said,  that  the  cockades  could  not  be  considered  as  necessaries  for 
the  defendant,  and  ought  not  to  have  been  included  in  the  damages ; 
but  with  respect  to  the  livery,  he  could  not  say  that  it  was  not 

(s)  Payment  of  money  into  court  will  such  as  concern  their  person.     Per  Haughr 

not  preclude  a  defendant  from  availing  ton^  J.,  2  Roll.  R.  271. 

himself  of  his  infancy,  because  the  money  (&)  Bird  v.  Peggt  />  B.  &  Aid.  4S8.  See 

may  have  been  paid  into  court  for  neces-  Morgan  v.  Thome,  9  Dowl.  228. 

saries.    Hitchcock  v.  Tyson,  2  Esp.  481,  n.  (c)  Russell  v.  Lee,  I  Lev.  86,  87.   Such 

(a)  Per  Eyre,  C.J,,  in  Keaney,  Beycoitf  an  instrument,  which  was  very  rare  in 

2  H.  Bl.  516.    "  If  an  infant  is  the  owner  1808,  is  now  obsolete.    See  note  to  fVil- 

of  houses,  it  is  necessary  to  have  them  liamson  v.  Watts,  1  Campb.  553. 

kept  in  repair,  and  ^etthe  contract  to  re-  (d)  \  Inst,  172,  il 

pair  them  will  not  bind  the  infant ;  for  no  \e)  Burghart  v.  Hall,  4  M.  &  W.  727. 
contracts  are  binding  on  infants,  except 
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necessary  for  a  person  in  the  situation  of  defendant  to  have  a 
servant ;  and  if  it  was  proper  for  him  to  have  one,  it  was  necessary 
that  the  servant  should  have  a  Hvery.  The  Chief  Justice  added, 
that,  however  inclined  he  was  in  general  to  protect  infants  against 
improvident  contracts,  yet  he  thought  this  case  fell  within  the  fair 
liability  which  the  law  imposed  on  infants,  of  being  bound  for  neces- 
saries, which  was  a  relative  term,  according  to  their  station  in  life  (  f ). 
So  in  Ford  v.  Fothergill^  1  Esp.  212,  Lord  Kenyon,  C.  J .,  said,  that 
the  question  of  necessaries  was  a  relative  fact  to  be  governed  by  the 
fortune  or  circumstances  of  the  infant,  and  that  proof  of  these  circum- 
stances lay  on  the  plaintiff.  "  All  such  articles  as  are  purely  orna- 
mental are  not  necessary,  and  are  to  be  rejected,  because  they  cannot 
be  requisite  for  any  one,  and  for  such  matters  an  infant  cannot  there- 
fore be  made  responsible.  But  if  they  are  not  strictly  of  this  de- 
scription; then  the  question  arises,  whether  they  were  bought  for 
the  necessary  use  of  the  party,  in  order  to  support  himself  properly 
in  the  degree,  state  and  station  of  life  in  which  he  moved ;  if  they 
were,  for  such  articles  an  infknt  may  be  responsible :  and  it  is  for 
the  jury  to  decide  whether  the  articles  are  of  such  a  description  or 
not'^(^). 

Evidence  is  admissible  to  show  that  the  infant  was  already 
supplied  with  the  articles  in  question  (A).  Dinners,  confectionary, 
or  fruit,  supplied  to  an  in&nt,  an  under-graduate  in  the  university, 
having  lodgings  in  the  town,  without  any  explanation  of  the  cir- 
cumstances under  which  they  were  supplied,  have  been  held  not 
to  be  necessaries  (t).  And  so  of  the  hire  of  horses,  gigs,  4:c.,  to 
an  infant  under  similar  circumstances  (A).  Infency  is  a  good 
defence  to  an  action  on  the  warranty  of  a  horse  (/).  A  copyhold 
estate  devolved  on  the  defendant,  when  he  was  an  infant  of  six 
years  of  age,  whereupon  he  was  admitted,  and  a  fine  duly  assessed. 
Two  years  after  the  defendant  (who  had  continued  in  possession 
from  the  time  of  his  admission)  came  of  ag^e,  an  action  was  brought 
for  the  fine,  and  verdict  for  the  plaintin.  A  question  was  made 
for  the  opinion  of  the  court,  whether  this  action  would  lie  against 
the  defendant,  he  being  a  minor  at  the  time  of  the  fine  being 
assessed.  The  court  were  of  opinion,  that  the  action  would  well 
lie;  and  Yates,  J.,  said,  that  if  assumpsit  had  been  brought  against 
the  infant  during  his  minority,  he  should  have  thought  it  main- 
tainable; that  an  infant  might  contract  for  necessaries,  a  fortiori, 
therefore,  for  a  fine  which  was  due  on  admission,  without  which 
the  infant  coidd  not  have  received  the  rents  and  profits  (jn).  But 
in  this  case  it  was  clear  beyond  doubt,  for  the  defendant  had  con- 

(/)  Handt  V.  Slwey,  8  T.  R.  078.  poBt,  pp.  142,  143. 

(g)  Pvr  Parke,  B.,  in  Pet&rs  v.  Flink^,  (i)  Brooker  v.  Scott,  11   M.  &  W.  67  J 

6  M.  &  W.  47,  wh«re  the  plaintifT  reoo-  WhartoH  v.  Mackenzie,  6  Q.  B.  606. 
vered  in  an  action  for  a  watch,  watch-  (k)  Narriton  v.  Fane,  1  M.  &  O.  550. 

chain,  fte.,  the  defendant  being  an  under-  (I)  Howlett  v.  Hatwell,  4  Camp.  118. 

graduate  of  Cambridge.  (m)  Aee.  per  Tindal,  C.  J.,  1  M.  &  G. 

(A)  Steedman  v.  Rote,  C.  &  Marsh.  422 1  553. 
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firmed  the  contract  by  his  enjoyment  of  the  estate  two  years  after 
he  came  of  age  (n). 

An  infant  widow  is  liable  upon  a  contract  by  her,  for  her  de- 
ceased husband's  funeral  expenses,  as  such  a  contract  may  be  con- 
sidered as  made  for  her  personal  benefit ;  "  the  ground  of  the  deci- 
sion in  this  case  arises  out  of  the  infant's  previous  contract  of 
marriage ;  it  will  not  therefore  follow,  that  an  mfant  child,  or  more 
distant  relation,  would  be  responsible  upon  a  contract  for  the  burial 
of  his  parent  or  relative"  (o).  On  the  same  ground,  viz,f  that  man 
and  wife  are  *'  persoms  coiyunctce"  necessaries  for  an  infantas 
wife  are  necessaries  for  him;  but  if  provided  in  order  for  the  mar- 
riage, he  is  not  chargeable,  thougn  she  uses  them.  Turner  v. 
Tnsby,  I  Str.  168.  So  if  an  infant  contract  for  the  nursing  of  his 
lawful  child,  this  contract  is  good,  and  shall  not  be  avoided  by 
infancy,  no  more  than  if  he  had  contracted  for  his  own  aliment  or 
erudition.     Bacon,  Max.  18. 

If  goods,  not  necessaries,  are  delivered  to  an  infent,  who  after 
fiill  age  ratifies  the  contract  by  a  promise  to  pay,  he  is  bound ; 
Southerton  v.  Whitlock,  Str.  690 ;  but  such  a  ratification  cannot,  it 
seems,  be  made  by  his  executor ;  Stone  v.  WythipoU^  Cro.  Eliz. 
126,  where  it  was  held,  that  the  simple  contract  of  an  in&nt,  not 
being  for  necessaries,  was  void,  and  consequently,  that  a  promise 
by  his  executor  to  pay  in  consequence  of  forbearance  was  nudum 
pactum.  By  saying  that  the  contract  of  an  infant  was  roirf,  the 
court  must  have  meant  void  under  the  circumstances  of  that  case, 
the  infant  having  died  before  any  ratification  of  it ;  just  as  primd 
facie  evidence  is  conclusive  evidence,  if  not  rebutted ;  for  it  is  clear 
that  the  contract  of  an  infant  is  not  void  but  voidable  only  (p). 
"  A  security  given  by  an  infant,  which  is  only  voidable,  may  be 
revived  by  a  promise  after  he  comes  of  age.  In  such  case  he  is 
bound  in  equity  and  conscience  to  dischai^e  the  debt,  though  the 
law  could  not  compel  him  to  do  so ;  but  he  may  waive  the  privi- 
lege of  infancy  which  the  law  gives  him  for  the  purpose  of  securing 
him  against  the  impositions  of  designing  persons ;  and,  if  he  choose 
to  waive  his  privilege,  the  subsequent  promise  will  operate  upon  the 
preceding  consideration"  (q).  But  if  a  bond  be  given  by  an  infant 
during  his  minority,  for  the  amount  of  a  simple  contract  debt,  not 
for  necessaries,  the  giving  of  the  specialty  will  so  extinguish  the 
simple  contract  debt  as  not  to  leave  a  sufficient  consideration  for 
an  express  promise  after  full  age  to  operate  upon,  and  consequently 
an  action  upon  the  original  simple  contract  cannot  be  maintainedf. 

(n)  Evelyn  v.  Chichester,  S  Burr.  1717.  (  p)  Per  Abbott,  C.  J.,  in  R,  v.  ChiUe*- 

In  the  report  of  this  case  in  Bull.  N.  P.  ford,  4  B.  &  C.  100 ;  Warwick  v.  Bruett 

154,  it  is  stated  that  the  defendant  was  2  M.  &  S.  205;    WiiUamt  v.  Moore,  11  M. 

admitted  on  coming  of  age.     See  1 1  Geo.  Sl  W.  256. 

IV.&lWiU.  IV.  c.  65,8.6.  (q)  Per   Ashurtt,    J.,   in   Cocktkott  v. 

(o)  Per  Cur,,  Chappie  v.  Cooper,   IS  L.  Bennett,  2  T.  R.  766  ;  ace,  Oibbt  y,  Merrill, 

J.,  Exch.  286 ;  18  M.  &  W.  252.  3  Taunt.  312. 
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Cajyper  v.  Davenant,  Bull.  N.  P.  165.     See  Baylis  v.  Dineleu,  3 
M.&S.476.  ^  ^ 

By  9  Geo.  IV.  c.  14,  s.  5  (commonly  called  Lord  Tenterden's  Act) 
— "  No  action  shall  be  maintained,  whereby  to  charge  any  person 
upon  any  promise  made  after  full  age  to  pay  any  debt  contracted 
during  infancy,  or  upon  any  ratification  after  full  age  of  any  pro- 
mise or  simple  contract  made  during  infancy,  unless  such  promise 
or  ratification  shall  be  made  by  some  writing  signed  by  the  party 
to  be  charged  therewith."  The  above  section,  it  will  be  observed, 
makes  a  distinction  between  a  new  "  promise,"  and  a  "  ratifica- 
tion," (see  infra).  "  Any  written  instrument  signed  by  the 
party,  which,  in  the  case  of  adults,  would  have  amounted  to  the 
adoption  of  the  act  of  a  party  acting  as  agent,  will,  in  the  case  of 
an  mfant  who  has  attained  his  majority,  amount  to  a  ratifica- 
tion" (r).  A  promise  or  ratification  made  by  an  agent  would  not 
be  (semble)  sufficient  (5).  A  written  promise  by  an  infant  after  he 
comes  to  fall  age  is  sufficient  under  the  above  section,  although  it 
neither  contains  the  name  of  the  creditor,  the  amount  due,  or  the 
date,  and  parol  evidence  is  admissible  to  supply  those  parti- 
culars (0- 

A  replication  in  a  general  form,  that  the  articles  provided  were 
necessaries,  without  stating  how,  or  in  what  manner,  they  were 
necessaries,  will  be  sufficient  to  bar  the  plea  of  infancy  (u).  It 
should  however  appear  on  the  face  of  the  replication,  that  they 
were  necessaries /or  the  infant  (x). 

A  party  may,  afler  he  attains  his  age  of  twenty-one  years,  ratify 
and  so  make  himself  liable  on  contracts  made  during  infancy ;  ana 
this  may  be  done  on  a  contract  arising  on  an  account  stated  as 
well  as  on  any  other  contract  (y). 

If  the  defendant  takes  issue  on  a  replication  that  he  confirmed 
the  promise,  after  he  came  of  age,  it  is  sufficient  for  the  plaintiff 
to  prove  the  promise,  and  the  defendant  must  prove  infancy  if  he 
means  to  take  advantage  of  it,  because  it  will  be  presumed,  that  a 
person  who  contracts  is  of  a  proper  age  to  contract,  until  the  con- 
trary be  shown  (z).  A  replication  of  a  new  promise,  after  the  de- 
fendant came  of  age,  must  be  supported  by  evidence  of  an  express 
Eromise;  Thrtij^  v.  Fielder,  2  Esp.  628;  (and  in  writing,  signed 
y  the  party  to  be  charged  therewith;  9  Geo.  IV.  c.  14,  s.  6, 
supra ;)  out  evidence  which  is  not  sufficient  to  support  a  new  pro- 
mise may  amount  to  ratification  of  the  old  one ;  Harris  v.  Wall, 
1  Exck.  130.  Payment  of  part  of  the  plaintiff's  demand,  though 
evidenced  by  writmg,  woula  not,  it  seems,  be  sufficient  evidence 


(r)  Per  Cur,  Harris  v.  Wall^  1   Exch.  (*)  Clowet  v  .Brooke,  Str.  1101. 

22.     See  Matpson  v.  Blane,  10  ibU,  208.  (y)  WilUams  v.  Moory  1 1  M.  &  V 

(#)  Hyde  V.  Johnson,  2  B.  N.  C.  776.  («)  Borthwick  ▼.  Carruthers,   1    T.  R. 


(0  HartUy  v.  Wharton,  1 1  A.  &  E.  934.       649  ;  HartUy  v.  Wharton,  1 1  A.  &  E.  934. 
(tt)  Hvggins  V.  Wiseman,  Carth.  110. 
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of  a  new  promise  to  pay  the  remainder,  as  it  is  to  take  a  case  out 
of  the  statute  of  limitations.  Thrupp  v.  Fielder.  The  promise 
also  must  be  voluntary,  and  not  extorted  from  the  party  under  the 
terror  of  an  arrest,  or  given  in  ignorance  of  the  protection  the  law 
afforded  him.     Harmer  v.  Killing ^  6  Esp.  102. 

Contracts  entered  into  by  infants  for  the  maintenance  of  their 
trade  are  not  binding  on  them.  This  rule  has  been  established  for 
the  protection  of  infants  against  improvident  acts,  and  that  they 
may  not  incur  losses  by  trading.  Assumpsit  for  goods  sold: 
plea  infancy ;  replication,  that  the  defendant  bought  the  goods  pro 
necessario  victu  et  apparatu  et  ad  manuientionem  familuB  9iub; 
rejoinder,  that  the  defendant  kept  a  mercer's  shop,  and  bought  the 
goods  in  question  to  sell  again.  On  demurrer,  the  court  were  of 
opinion,  that  this  buying  by  the  infSuit,  though  for  the  maintenance 
of  his  trade,  by  which  he  gained  his  living,  should  not  bind  him  (a). 
So  in  Whywall  v.  Champion^  Str.  1083,  it  was  ruled  by  Lee^  C.  J., 
that  tobacco  sent  to  the  defendant,  who  had  set  up  a  shop  in  the 
country,  could  not  be  recovered  for  as  necessaries,  the  defendant 
appearing  to  be  an  infant ;  for  the  law  would  not  suffer  him  to 
trade,  which  might  be  his  undoing.  So  where  in  an  action  for 
work  and  labour,  to  which  the  defendant  pleaded  infancy,  it  ap- 
peared that  the  plaintiff  was  a  writing  painter,  and  the  defendant ' 
a  painter  and  glazier,  and  the  work  done  by  the  plaintiff  was  paint- 
ing and  gilding  letters  for  the  defendant's  customers ;  Lord  Kenyan, 
C.  J.,  said,  the  law  would  not  allow  an  infant  to  trade,  therefore  an 
action  could  not  be  maintained  against  him  for  work  done  in  the 
course  of  it  (J). 

But  there  is  no  distinction  between  contracts  by  infants  for 
the  purposes  of  trade  and  other  contracts,  not  for  necessaries; 
they  are  voidable  only,  and  may  be  ratified  after  the  infants 
come  to  full  age(c).  Where  the  plaintiff  declared  against  the  de- 
fendants, being  merchants,  upon  a  bill  of  exchange  drawn  by  the 
defendants ;  one  of  the  defendants  pleaded  infancy.  On  demurrer, 
the  plea  was  held  good,  for  the  infant  was  a  trader,  and  the  till 
was  drawn  in  the  course  of  trade,  and  not  for  any  necessaries  (d). 
It  has  been  held,  that  an  infant  cannot  bind  himself  even  for  neces- 
saries by  his  acceptance  of  a  bill  of  exchange  {e). 

If  an  infant  is  living  under  the  roof  of  his  parent,  who  provides 

(a)  Whittingham  y.  Hill,  Cro.  Jac.  494.  obliged  to  diKontinue  the  first  action,  and 

(6)  Diik  V.  Keighleyt  2  £tp.  480;  but  proceed  denovo  against  the  otfaen.  /affratf 

see  Anon.t  Bull.  N.  P.  154.  v.  Fairbain,  5  Esp.   47.    See  'notes   to 

(c)  Per  Parke,  B.,  mUianu  v.  Moor,  1 1  Salmon  v.  Smithy  1  Wms.  Saund.  206. 
M.  &  W.  258  ;  Warwick  v.  Bruce,  2  M.  &  Under  the  37th  section  of  that  aet,  how- 
S.  205.  ever,  such  a  misjoinder  is  amendable  at  or 

(d)  Williamt  v.  Harrison^  Garth.  160.  be/ore  the  trial ;  Greavee  v.  Humphreyt,  4 
Before  the  Common  Law  Procedure  Act,  £.  &  B.  851 ;  not  afterwards,  Robion  v. 
1852,  if  an  action  was  brought  against       Doyle,  3  ibid,  396. 

partners,  or  joint  contractors,  and  one  of  (e)  Williamson  v.  WotUf  1  Campb.  652« 

them  pleaded  infancy,  the  plaintiff  was 
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every  thing  which  in  his  judgment  appears  to  be  proper,  the  in&nt 
cannot  bind  himself  to  a  stranger,  even  for  such  articles  as  might 
under  other  circumstances  be  deemed  necessaries  (  f ).  And  in  one 
case,  where  an  infant  during  his  residence  at  a  coffee-house  contracted 
a  debt  with  a  tailor  for  wearing  apparel,  Lord  Kenyon  expressed 
an  opinion  that  it  was  the  duty  of  the  tradesman  to  inquire  into 
the  situation  of  the  infant,  and  to  learn  from  the  parent  whether 
the  infant  was  in  want  of  the  articles  ordered,  or  not ;  and  unless 
the  tradesman  could  show  that  he  had  made  such  inquiry,  he  was 
not  entitled  to  recover  (g). 

But  although  it  is  prudent  in  a  tradesman  to  make  such  an 
inquiry,  he  is  not  bound  to  make  it  by  any  inflexible  rule  of 
law,  nor  is  it  a  condition  precedent  to  his  right  to  recover  (A), 
and  the  party  who  orders  the  goods  may  give  such  an  appearance 
to  things  as  to  render  inquiry  unnecessary  (i).  Thus,  where  an 
infant  drove  to  the  plaintiff's  shop  accompanied  by  her  mother, 
who  waited  in  the  carriage  while  the  daughter  purchased  some 
goods,  some  of  which  she  took  home  in  the  carriage,  and 
others  were  delivered  at  the  hotel  where  the  mother  and  daughter 
resided;  it  was  held,  that  the  jury  might  fairly  infer  that  the 
whole  had  come  under  the  mother's  inspection,  and  that  it  was  not 
necessary  that  the  shopman  should  ask  the  mother  whether  she 
sanctioned  by  her  words  what  she  sanctioned  by  her  conduct  (A). 
In  an  action  for  goods  sold  to  an  infant,  the  issue  being  neces- 
saries, if  any  part  of  the  articles  proved  to  have  been  furnished  to 
the  defendant  may  fall  within  the  description  of  necessaries,  the 
evidence  ought  to  be  left  to  the  jury  (Z). 

Infancy  is  a  good  bar  to  an  action  for  money  lent,  although  the 
infant  has  expended  the  money  in  the  purchase  of  necessaries.  In 
debt  upon  a  single  bill,  the  defendant  pleaded  his  infancy ;  plaintiff 
replied,  that  it  was  for  necessaries,  viz,  partly  for  clothes  and  partly 
for  money  lent  for  necessary  support  at  the  university.  Rejoinder, 
that  the  money  was  lent  to  the  defendant  to  spend  at  pleasure. 
Issue  thereon,  and  judgment  for  plaintiff,  which  was  reversed  on 
error,  Parker y  C.  J.,  saying,  that  an  infant  might  buy  necessaries, 
but  he  could  not  borrow  money  to  buy,  for  he  might  misapply  the 
money,  and  therefore  the  law  would  not  trust  him  but  at  the  peril 
of  the  lender,  who  must  lay  it  out  for  him,  or  see  it  laid  out,  and 
then  it  was  his  providing  and  his  laying  out  so  much  money  in 
necessaries  for  mxa(m).  So  in  Darby  v.  Boucher,  Salk.  279,  a 
question  was  made,  whether,  in  the  case  of  money  lent  to  an  infant, 
who  employs  it  in  paying  for  necessaries,  the  infant  was  liable,  and 

(/)  Bminbridgt  v.  Piekerwg,  2  Bl.  R.  C.  229;  1  Esp.  211,  5;  C. 

1326;  per  BayUy,  J.,  B&rrinsaU  v.  Ore-  (A)  Brayshaw  v.  Eatw,  6  B.  N.  C.  231. 

ville,   Somerset  Sum.   Asi.   1810,   MS.;  (i)  Per  Tindal,  C.  J.,  in  Dalton  y.  Gib, 

Deale  ▼.  Leave,  C.  B.   London  Sittings  5  B.  N.  C.  199. 

after  H.  T.  51  Geo.  III.  Sir  /.  Man^etd,  (k)  Daiton  v.  Gib,  6  B.  N.  C.  199. 

C.  J.,  S.  P,,  MS.  ante,  p.  139.  (/)  Maddox  v.  MUler,  1  M.  &  S.  738. 

{g)  Fvrd  T.  FothergHl,  Peake's  N.  P.  (»i)  Earle  v.  Peale,  Salk.  386. 
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Holtf  C.  J.,  was  of  opinion  that  he  was  not;  for  it  was  upon  the 
lending  that  the  contract  must  arise,  and  after  that  time  there 
could  not  be  any  contract  raised  to  bind  the  infant,  because  after 
that  he  might  waste  the  money ;  and  the  infant's  applying  it  afiter- 
wards  for  necessaries  would  not  by  matter  ex  post  facto  entitle  the 
plaintiff  to  an  action ;  for,  as  was  observed  by  the  court  in  EarU  v. 
Peale,  10  Mod.  67,  the  law  does  not  recognize  any  contracts  except 
such  as  are  good  or  bad  at  the  time  when  they  were  made,  and 
their  nature  cannot  be  altered  by  any  subsequent  contingency.  So 
in  Probart  v.  Knouth,  2  Esp.  472,  n.,  where,  to  an  action  for 
money  lent,  the  defence  was  infancy ;  JBiiller,  J.,  would  not  permit 
the  plaintiff  to  give  in  evidence,  that  the  money  lent  was  laid  out 
in  the  purchase  of  necessaries. 

But  it  is  otherwise  in  equity;  for  if  one  lends  money  to  an 
infant  to  pay  a  debt  for  necessaries,  and  in  consequence  thereof 
the  infant  does  pay  the  debt,  in  equity  the  infant  is  liable,  for  there 
the  lender  of  the  money  stands  in  the  place  of  the  person  paid, 
viz.  the  creditor  for  necessaries,  and  shall  recover  in  equity  as  the 
other  should  have  done  at  law.  Per  Cur.,  Marlow  v.  Pitjield,  1 
P.  Wms.  658.  The  same  rule  of  equity  holds  with  respect  to 
money  lent  to  a  feme  covert,  and  afterwards  applied  to  her  use  for 
necessaries.     See  post,  tit.  "  Baron  and  Feme, '  s.  4. 

If  the  action  against  an  infant  be  grounded  on  a  contract,  the 
plaintiff  cannot  convert  it  into  a  tort,  so  as  to  charge  the  infant. 
"If  one  deliver  goods  to  an  infant,  on  a  contract,  knowing  him  to 
be  an  infant,  the  infant  shall  not  be  charged  for  them  in  trover  and 
conversion"  (w) ;  for  the  law  will  not  permit  a  plaintiff,  by  chang- 
ing the  form  of  action,  to  vary  the  liability  of  tne  infant.  Hence, 
whatever  be  the  form  of  the  action  which  is  commenced,  if  the  act 
done  by  the  infant  is  substantially  founded  on  a  contract,  the  plea 
of  infancy  will  be  a  good  bar :  as  where  an  infant  hired  a  mare  of 
the  plaintiff  to  go  a  journey,  in  the  course  of  which  the  mare  was 
stramed ;  the  plaintiff  having  declared  against  the  infant  for  this 
injury  in  tort,  he  pleaded  inrancy,  which  on  demurrer  was  held  a 
good  plea;  and  Lord  Kenyoriy  C.  J.,  said,  that  "  if  it  were  in  the 
power  of  a  plaintiff  to  convert  that  which  arises  out  of  a  contract 
mto  a  tort,  there  would  be  an  end  of  that  protection  which  the  law 
affords  to  infants.  Lord  Mansfield^  indeed,  frequently  said,  that 
this  protection  was  to  be  used  as  a  shield,  and  not  as  a  sword ; 
therefore,  if  an  infant  commit  an  assault  or  utter  slander,  God  for- 
bid that  he  should  not  be  answerable  for  it  in  a  court  of  justice. 
But  where  an  infant  has  made  an  improvident  contract  with  a 
person,  who  has  been  wicked  enough  to  contract  with  him,  such 
person  cannot  resort  to  a  court  of  law  to  enforce  such  contract; 
and  the  words  '  wrongfully,  injuriously,  and  maliciously,'  intro- 
duced into  the  declaration,  cannot  vary  the  case." 

(n)  Manhy  ▼.  Scott^  1  Sid.  129;  ace.  Green  v.  Greenb<mk,  2  Marsh.  485. 


ASSUMPSIT.  145 

As  in  the  cases  of  contract  where  the  law  has  protected  the 
infieuit  against  his  Hability,  he  cannot  be  prejudiced  by  the  form  of 
action  in  which  he  is  sued ;  so  in  the  cases  ex  delicto,  where  he  is 
responsible (o)^  he  cannot  derive  any  advantage  from  it.  In  Bristow 
V.  ±lastman,  1  Esp.  172,  Lord  Kenyan,  C.  J.,  was  of  opinion,  that 
money  had  and  received  would  lie  against  the  defendant,  to  recover 
money  which  he  had  embezzled,  notwithstanding  the  infancy  of  the 
defendant,  on  the  ground  that  infants  were  liable  to  actions  ex  deUcto, 
though  not  ex  contractu  ;  and  though  the  action  for  money  had  and 
received  was  in  form  an  action  ex  contractu,  yet  in  this  case  it  was 
in  substance  an  action  ex  delicto ;  that  if  trover  had  been  brought 
for  the  property  embezzled,  infancy  would  not  have  been  a  defence ; 
and  as  the  object  of  the  action  for  money  had  and  received  was  the 
same,  he  thought  the  same  rule  of  law  ought  to  apply,  and  there- 
fore that  infancy  ought  not  to  be  a  bar. 

A  single  bill  given  by  an  infant  for  the  amount  of  necessaries  is 
binding  on  him  {p),  ana  so  is  a  bond  without  a  penalty,  but  a  bond 
in  double  the  amount  is  not  (q).  So  an  account  stated  of  monies 
due  for  necessaries  will  not  lie  against  an  infant,  the  law  not  giving 
an  infant  credit  for  accurate  computation,  nor  can  he  agree  to  any 
such  account  (r).  But  an  account  stated  by  an  infant  not  being 
absolutely  void,  but  voidable  only,  may  be  ratified  by  him  on 
attaining  his  full  age;  and,  if  so  ratified,  an  action  may  be  main- 
tained mereon(5).  A  warrant  of  attorney  given  by  an  infant  is 
absolutely  void,  and  the  court  will  not  confirm  it,  though  the  in- 
fant appear  to  have  given  it  (knowing  that  it  was  not  valid)  for  the 
purpose  of  collusion ;  for  such  acts  of  an  infant  as  are  only  void- 
able are  allowed  in  equity  to  be  confirmed,  but  not  such  as  are 
actually  void  {t).  An  iniant  cannot  be  bound  by  a  submission  to 
arbitration  (u). 

5.  Payment. 

6.  Payment. — To  an  action  of  simple  contract,  the  defendant 
may  plead  matter  of  discharge  ex  post  facto,  as  payment  before 
action  brought.  This  defence  must  be  specially  pleaded ;  PI.  R. 
8  of  Hil.  T.  1853 ;  and  a  form  is  given  in  schedule  B.  to  the  15  & 
16  Vict.  c.  76,  viz.  "  That  before  action  he"  (the  defendant)  "  satis- 
fied and  discharged  the  plaintiff's  claim  by  payment."  By  R.  14, 
— "  payment  shall  not,  in  any  case,  be  allowed  to  be  given  in  evi- 
dence in  reduction  of  damages  or  debt,  but  shall  be  pleaded  in 
bar." — Thus,  where  to  an  action  on  a  bill  of  exchange,  the  defend- 
ant paid  into  court  a  sum  sufficient  to  cover  the  am6unt  of  the  bill 
and  interest,  except  for  one  year,  it  was  held,  that  evidence  to  show 
that  the  bill  had  been  paid  some  time  previously,  so  that  the  one 

(o)  in  detinue,   for  instance,  Mill*  v.  (r)  Trueman  v.  HutbI,  1  T.  R.  40.     See 

Graham,  1  N.  R.  140.  Ingkdew  v.  Douglas,  2  Stark.  86. 

{p)  Russell  ▼.  Lee,  1  Lev.  86,  87.  (*)  mtliams  v.  Moor,  11  M.  &  W.  266. 

Iq)  Ayliffyr.  JrchdaU,  Cro.  Eliz.  920.  (0  Saunderson  v.  Aforr,  1  H.  Bl.  75. 

See  also  1  Inst.  172,  a.  (u)  Anon.,  B.  R.  Hil.  55  Geo.  III. 

VOL.  I.  L 


146  ASSUMPSIT. 

year's  interest  had  never  in  feet  accrued,  (under  which  circum- 
stances the  sum  paid  into  court  would  have  covered  the  whole 
amount  due,)  was  inadmissible,  there  being  no  plea  of  payment  (t?). 

By  R.  13, — "  In  any  case  in  which  the  plaintifF(in  order  to  avc»d  the 
expense  of  the  plea  of  payment  or  set-off)  shall  have  given  credit  in 
the  particulars  of  his  demand  for  any  sum  or  sums  of  money  therein 
admitted  to  have  been  paid  to  the  plaintiff,  or  which  the  plaintiff 
admits  the  defendant  is  entitled  to  set  off,  it  shall  not  be  necessary 
for  the  defendant  to  plead  the  payment  of  such  sum  or  sums  of 
money.  But  this  rule  is  not  to  apply  to  cases  where  the  plaintiff, 
after  stating  the  amount  of  his  demand,  states  that  he  seeks  to 
recover  a  certain  balance  without  giving  credit  for  any  particular 
sum  or  sums  (a;),  or  to  cases  of  set-off,  where  the  plaintiff  does  not 
state  the  particulars  of  such  set-off." 

Where  a  plaintiff  credits  a  sum  in  his  particulars  of  demand 
generally,  e.  g.^  "  Cr.  by  bills  1,500/.,"  he  admits  the  sum  to  have 
been  paid  by  the  defendant  (,y).  Where  the  plaintiff's  claim  in- 
cluded a  sum  of  84/.,  the  price  of  a  chattel  which  had  been  returned 
by  the  defendant,  it  was  neld,  that  he  might  credit  that  sum  in  his 
particulars,  as  money  paid  by  the  defendant  {z).  Where  a  bill  of 
exchange  was  credited  in  the  particulars  of  demand  as  having  been 
indorsed  by  the  defendant  to  the  plaintiff,  but  the  amount  of  the 
bill  was  also  debited  to  the  defendant  in  the  particulars  as  having 
been  dishonoured,  it  was  held,  that  the  two  items  destroyed  each 
other,  and  that  the  case  was  the  same  as  if  the  bill  had  not  been 
mentioned  in  the  particulars  at  all ;  and  that  in  such  a  case  payment 
must  be  pleaded  to  admit  evidence  that  the  bill  had  in  fact  operated 
as  payment  on  account  of  the  laches  of  the  plaintiff  (a). 

Where  a  plaintiff  gives  credit  in  his  particulars  of  demand  for 
payments,  wnether  made  before  action  brought,  or  after^  and  goes 
only  for  the  balance,  a  plea  of  payment  is  to  be  taken  as  pleaded  to 
such  balance ;  and  if  the  defendant  proves  payments  to  that  amount, 
independently  of  the  sums  credited  in  the  particulars,  he  is  entitled 
to  a  verdict  (6).  And  it  is  the  same  whether  the  payment  be  cre- 
dited in  the  particulars  of  demand,  or  be  admitted  on  the  record. 
Thus  where  in  an  action  for  10/.  18^.,  the  balance  of  a  debt  of  100/., 
the  plaintiff  averred,  that,  although  89/.  2s.  had  been  paid,  yet 
that  he  had  not  been  paid  the  sum  of  10/.  18«.,  and  the  de- 
fendant pleaded  nunquam  indebitatus,  it  was  held,  that  the  plea  was 
pleaded  to  the  balance  claimed,  and  therefore  that  the  plaintiff,  in 
order  to  recover,  must  prove  a  debt  exceeding  the  sum  of  89/.  2s.  (c). 

Where,  however,  the  plaintiff  does  not  give  credit  in  his  particulars 
of  demand  for  any  specific  sum  received  on  account,  but  merely 
states  that  the  "  action  is  brought  to  recover  £ — ,  being  the  balance 

(v)  AdcoM  V.  Palk,  8  Q.  "R,  2.  («)  Lamhe  v.  Mickletkwaite,  1  Q.  B.  400. 

(x)  See  Morru  t.  Jonet,  1  Q.  B.  397.  (a)  Green  v.  Smythiee,  1  a  B.  796. 

(y)  Smetkurtt  v.  Taylor,  12  M.  &  W.  (6)  Battwick  v.  Hamum,  6  M.  &  W.18. 

645.  (c)  Price  v.  Rees,  U  M.  &  W.  577. 
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of  the  following  account,  &c.,"  a  plea  of  payment  or  set-off  is  to  be 
taken  as  pleaded  to  the  whole  claim,  and  it  is  a  question  for  the 
juiy  whether  the  balance  claimed  be  inclusive  or  «a:clusive  of  the 
amount  proved  to  have  been  paid  or  set  off  (rf).  Where  payments 
are  admitted  in  the  plaintiir  s  particulars,  he  can  recover  only  for 
the  amount  by  which  the  claims  proved  by  his  witnesses  exceed 
such  payments  (e). 

Where  a  defendant  pleads  payment  of  a  sum,  he  may,  upon  affi- 
davit by  the  plaintiff  mat  he  cannot  safely  go  to  trial  without  the 
particulars  of  the  payment,  be  compelled  to  mmish  them  (/). 

A  person  who  is  indebted  to  another  on  several  accounts,  may,  at 
the  time  of  payment,  apply  the  money  to  whichever  account  he  thinks 

S roper ;  and  his  election  so  to  do  may  be  either  expressed  or  may 
e  inferred  from  the  circumstances  ot  the  transaction  (g) ;  but  if  the 
party  paying  does  not  make  such  election,  the  receiver  may  apply 
it  as  he  pleases  (A).  The  defendant  owed  money  on  two  bonds,  and 
paid  money  on  account,  but  gave  no  directions  to  which  he  would 
have  it  applied ;  and  upon  a  case  reserved,  it  was  determined,  that 
the  plaintiff  had  the  election.  Bloss  v.  Cutting,  cited  in  2  Str. 
1194.  The  better  opinion  seems  to  be,  that  the  application  may  be 
made  by  the  receiver  at  any  time  (t).  A  creditor  receiving  money, 
without  any  specific  appropriation  by  the  debtor,  will  be  permitted 
in  a  court  of  law  to  ascribe  the  receipt  to  the  discharge  of  a  prior 
and  purely  equitable  debt,  and  sue  him  at  law  for  a  subsequent 
legal  debt  (k).  But  where  one  demand  arises  out  of  a  lawful  con- 
tract, and  another  out  of  an  unlawful  contract,  the  law  will  appro- 
priate a  payment  not  specifically  appropriated  to  the  lawful  con- 
tract (/).  A  party,  however,  to  whom  two  sums  are  due,  the  one 
for  spirituous  liquors  supplied  in  quantities  not  amounting  to  20«.  at 
a  time,  the  other  for  meat,  &c.,  may  apply  payments,  made  generally, 
to  the  account  for  spirituous  Uquors  (m). 

^'  It  seems  most  consistent  vrith  reason,  that  where  payments  are 
made  upon  one  entire  account,  such  pajrments  should  be  considered 
in  discharge  of  the  earlier  items."  Per  Bayley,  J.,  Bodenham  v. 
PuTchaSj  2  B.  &  Aid.  46.  Although,  however,  "  the  payment  of 
money  on  account  generally,  without  making  a  specific  appropria- 
tion, would,  in  many  cases,  go  to  discharge  the  first  part  of  an 
account,  yet  that  rule  cannot  be  taken  to  be  conclusive ;  it  is  evidence  of 

(cT)  TounuiM  Y.  Jaekton,  13  M.  &  W.  See  Devoffwt  v.  Noble,  1  Meriv.  606. 

874.  {k)  Bosanquet  v.  Wray,  6  Taunt.  597. 

(e)  Romlmd  ▼.  Blaktley,  1  Q.  B.  403.  See  Arnold  y.  Mayor  qf  Poole,  4  M.  &  G. 

(/)  Ireland  y.  Thompson,  4  B.  N.  C.  897  :  Biggt  ▼.  Dwight,  1  M.  &   Ry.  308 ; 

716.  t,  ».,  per  Bayley,  J.,  Goddard  v.  Hodget,  \ 

(g)  Petere  ▼.  Anderson,  5  Taunt  696;  C.  &  M.  86;  Lamprellv.  Billerieay  Union, 

Shaw  ▼.  Picton,  4  B.  &  C.  715.  3  Exch.  283. 

(A)  Bowes  V.  Lucas,  B.  R.  M.  11  Geo.  II.  (/)   Wright  v.  Laing,  8  B.  &  C.  165. 

Andr.  66.    See  2  Vera.  607,  per  Lord  (m)  Cntiekshanks  v.  Rose,  1  M.  &  Rob. 

Cowper,  Ch. ;  Peters  v.  Anderson,  supra.  100 ;  PhUpott  v.  Jones,  2  A.  &  E.  41. 

(0  MHU  v.  Fowkes,  6  B.  N.  C.  455. 

l2 
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an  appropriation  merely,  and  other  evidence  may  be  adduced  which 
may  vary  the  application  of  the  rule  (n).  "  In  the  case  of  a  banking 
account,  there  is  no  room  for  any  other  appropriation  than  that 
which  arises  from  the  order  in  which  the  receipts  and  payments 
take  place,  and  are  carried  into  account.  Presumably  it  is  the  first 
sum  paid  in,  that  is  first  drawn  out.  It  is  the  first  item  on  the 
debit  side  of  the  account,  which  is  discharged  by  the  first  item  on 
the  credit  side.  The  appropriation  is  made  by  the  very  act  of  set- 
ting the  two  items  against  each  other ''  (o) ;  per  Sir  W,  Grants  M.  R., 

ClaytovLS  case,  1  Mer.  572.    See  further  on  this  subject,  Toulmin  v. 

Copland,  2  CI.  &  Fin.  681 ;   Williams  v.  Griffith,  5  M.  &  W.  300. 

There  can  be  no  appropriation  of  money  by  the  receiver,  where 
the  debtor  has  not  had  the  means  or  opportunity  of  exercising  any 
election  as  to  its  application ;  as  where  money  was  paid  to  an  at- 
torney, without  the  Knowledge  of  his  client,  for  damages  recovered 
in  an  action  conducted  by  him  for  such  cUent  (p). 

Security  having  been  given  by  a  surety  for  goods  to  be  subse- 

auently  supplied  to  his  principal,  and  not  in  respect  of  a  debt  which 
iien  existed,  goods  were  accordingly  supplied,  and  payments  were 
from  time  to  time  made  by  the  principal :  these  payments  corre- 
sponded exactly  with  the  amounts  of  goods  supplied  since  the  security 
was  given,  and  on  those  payments  made  before  the  usual  trade  cre- 
dit had  expired,  discount  had  been  allowed  ;  it  was  held,  that  these 
facts  created  a  strong  inference  that  the  payments  were  intended  in 
liquidation  of  the  latter  account,  and  therefore  that  the  surety  was 
relieved  (y). 

The  mere  production  of  a  bill  of  exchange  from  the  custody  of 
the  acceptor  is  not  presumptive  evidence  of  payment,  unless  it  be 
shown  that  the  bill  was  once  in  circulation  after  being  accepted. 
Nor  is  payment  to  be  presumed  from  a  receipt  indorsed  on  the  bill, 
unless  it  be  shown  that  the  receipt  is  in  the  handwriting  of  a  person 
entitled  to  demand  payment  (r).  Where,  the  defendant  being  in- 
debted to  the  plaintiffs  for  goods  sold,  and  C.  being  indebted  to 
the  defendant,  the  plaintiffs,  with  consent  of  the  defendant,  drew 
a  bill  on  C.  payable  at  two  months,  which  C.  accepted,  but  after- 
wards dishonoured ;  it  was  held,  that  the  defendant  was  not  entitled 
to  notice  of  the  dishonour,  his  name  not  being  on  the  bill,  and  that 
the  bill  was  not  to  be  esteemed  a  complete  payment  of  the  debt, 
under  3  &  4  Anne,  c.  9,  s.  7  («).  In  this  case  the  person  insisting 
on  the  want  of  presentment  was  not  a  party  to  the  bill. 

(n)  Per  Cur,,  Wilton  ▼.  Hirst,  4  B.  &  Simpson  v.  Ingham,  2  B.  &  C.  65. 
Ad.  767  ;  ace.  per  Tituial,  C.  J.,  Field  v.  (p)  WalUr  v.  Lacy,  1  M.  &  G.  70. 

Carr,  5  Bingh.  16;  per  Alderson,  B.,  Bell  {q)  Marryatts  v.  iVhite,  2  Stark.  101. 

V.  Backley,    1 1    Exch.    636 ;    Taylor  v.  **  A  surety  can  have  no  control  over  the 

Kymer,  3  B.  &  Ad.  3Si).  way  in  which  the  principal  shall  make  his 

(o)  as  in  the  ordinary  case  of  a  banker's  payments,  unless  by  distinct  agreement." 

pass  book;   seeus,    of  entries   made   by  Williams  y,  Rawlinsonf  3  Bingh.  71;  and 

bankers  or  others  in  books  kept  for  their  see  Pease  v.  Hirst,  10  B.  &  C.  122. 
own   private   purposes,   and   before  any  (r)  Pfiel  v.  Fanbatenberg,  2  Camp.  *S9. 

communication  made  to  the  other  party.  («)  Swinyard  v.  Bwoes,  5  M.  &  S.  62. 
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In  an  action  for  the  price  of  goods,  it  appeared  that  the  goods  were 
sold  in  the  morning  of  Saturday,  the  10th  December,  1825,  at  York, 
and  on  the  same  day,  at  three  o'clock  in  the  afternoon,  the  vendee 
delivered  to  the  vendor,  in  payment  of  the  price,  promissory  notes 
of  the  bank  of  D.  &  Co.  at  H^ddersfield,  pavable  to  bearer  on  de- 
mand. D.  &  Co.  had  stopped  payment  on  the  same  day  at  eleven 
o'clock  in  the  morning,  and  never  afterwards  resumed  their  pav- 
ments;  but  neither  of  the  parties  knew  of  the  stoppage,  or  of  the 
insolvency  of  D.  &  Co.  The  vendor  never  circulated  the  notes,  or 
presented  them  to  the  bankers  for  payment ;  but  on  Saturday,  the 
1 7th  December,  he  required  the  vendee  to  take  back  the  notes, 
and  to  pay  him  the  amount,  which  the  vendee  refused.  It  was 
held,  that  the  vendor  was  guilty  of  laches  in  not  giving  notice  to 
the  vendee  of  the  non-payment  of  the  notes  and  insolvency  of  the 
bankers  within  a  reasonable  time ;  and  consequently  that  the  notes 
operated  as  a  satisfaction  of  the  debt  {t).  **  The  rule  as  to  aU 
negotiable  instruments  is,  that  if  they  are  taken  in  pavment  of  a 
pre-existing  debt,  they  operate  as  a  discharge  of  that  debt,  unless 
the  party  who  holds  me  instruments  does  all  that  the  law  requires 
to  be  done  in  order  to  obtain  payment  of  them"  (m).  "  It  is  per- 
fectly clear,  that  a  bill  of  exchange  will  operate  as  a  satisfaction  of 
a  precedent  debt,  if  the  holder  makes  it  nis  own  by  laches,  as  by 
not  presenting  it  for  payment  when  due"  (x).  So  where  the  vendor 
of  goods,  having  been  paid  for  them  by  a  bill  drawn  by  the  vendee 
on  a  third  person^  after  the  bill  had  been  accepted,  altered  it  in  a 
material  part,  viz.  the  time  of  payment ;  it  was  held,  that  the  ven- 
dor thereoy  made  the  bill  his  own  as  against  the  vendee,  and  caused 
it  to  operate  as  a  satisfaction  of  the  debt  for  which  it  was  originally 
given  (y).  An  order  on  a  banker  to  give  credit  on  a  future  day  is 
not  payment  until  the  day  arrives  {z). 

Where  the  holder  of  a  bill  of  exchange,  upon  its  being  disho- 
noured, received  part  payment,  and  for  the  residue  another  bill 
of  exchange  drawn  and  accepted  by  persons  not  parties  to  the 
original  bill,  and  afterwards  sued  the  drawer  and  acceptor  upon  the 
original  bill :  it  was  held,  that  it  was  sufficient  for  him  to  prove 
presentment  of  the  substituted  bill  to  the  acceptor  for  payment,  ' 
and  that  it  was  dishonoured,  without  proving  that  he  gave  notice 
of  the  dishonour  to  the  drawer  of  substituted  bill  (a). 

"  If  a  creditor  refer  a  third  person  to  his  debtor  for  payment, 
intending  the  third  person  to  take  payment  in  money,  and  the  third 

(/)  Camidge  v.  Allenbyy  6  B.  &  C.  373.  vendee  accepts,  a  bill  of  exchange  in  pay- 
See  Rogers  v.  Langfardj  1  C.  &  M.  637.  ment  for  goods,  which  bill  is  subsequently 

(t()  Per   Bayley,    J.,    in    Camidge    ▼.  altered  by  the  drawer  in  a  material  part. 

AUenby,  6  B.  &  C.  382.     See  PHmley  v.  AtHmon  v.  Hawdon,  2  A.  &  E.  628. 

msiley,  2  B.  N.  C.  249.  (z)  Pedder  v.    Watt,    B.    R.    H.    36 

(x)  Per  Lord  Tenterden,  C.  J.,  3  B.  &  Geo.  III.,  L.  P.  B.  98,  Dampier,  MSS., 

Ad.  663.  L.  I.  L. 

(y)  Alderson  ▼.  LangdaU,  3  B.  &  Ad.  (a)  Bis)u)p  v.  Rowe,  3  M.  &  S.  362. 
660.     Secui,  if  the  vendor  draws,  and  the 
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person^  instead  of  taking  {)ayment  in  money,  takes  payment  in  any 
other  way,  he  does  it  at  his  peril"  (b).  Although  a  creditor  has  a 
right  to  insist  on  payment  to  himself  or  his  appointee,  ^et  having 
once  given  an  order  for  the  payment  of  his  debt  to  a  third  person, 
he  has  no  right  to  revoke  that  order,  {>rovided  there  be  a  pledge  by 
the  person  to  whom  the  authority  is  given  that  he  will  pay  the  debt 
according  to  the  authority  (c). 

Where  to  a  declaration  on  a  ^arantee  by  the  defendant  for  the 
payment  of  goods  to  be  supplied  to  S.,  with  an  averment  that 
plaintiff  supplied  S.  with  gooas  to  the  amount  of  78Z.,  that  S.  did 
not  pay,  nor  did  defendant,  after  notice;  it  was  pleaded,  that 
S.  did  pay  the  sum  in  the  declaration  mentioned,  in  iuli  satis- 
faction and  discharge,  &c.,  and  that  plaintiff  received  the  same. 
Plaintiff  replied,  that  S.  did  not  pay,  nor  did  plaintiff  receive  the 
said  sum  in  the  declaration  mentioned,  in  Ml  satisiacticm  and  dis- 
charge ;  it  was  held,  that  the  pleading  did  not  ccmfine  the  plaintiff 
in  his  proof  to  the  78/. ;  but  that  after  proof  by  defendant,  that 
S.  had  paid  78/.,  plaintiff  might,  without  having  new  assigned, 
give  evidence  of  a  balance  unpaid  beyond  the  78/.  Moses  v.  Xevy, 
4  Q.  B.  213. 

When  the  defendant  pleads  that  he  paid,  and  the  plaintiff  ac- 
cepted monies  in  full  satisfaction,  a  replication  alleging  that  the 
plaintiff  did  not  accept  the  monies  in  full  satismction,  (or,  a 
joinder  of  issue  under  s.  79  of  the  Comm.  Law  Proc.  Act,  1852,) 
puts  the  payment  as  well  as  the  acceptance  in  issue  (d). 

6.  Payment  into  Court. 

6.  Payment  into  Court.— By  16  &  16  Vict,  c.76,  s,  70,  "  It  shall 
be  lawful  for  the  defendant  in  all  personal  actions,  (except  actions 
for  assault  and  battery  (e),  false  imprisonment,  libel,  slander,  mali- 
cious arrest  or  prosecution,  criminal  conversation  (/),  or  debauch- 
ing of  the  plaintiff's  daughter  or  servant,)  and,  by  leave  of  the 
court  or  judge,  upon  such  terms  as  they  or  he  may  think  fit,  for 
one  or  more  of  several  defendants,  to  pay  into  court  a  sum  of 
money  by  way  of  compensation  or  amends. ' 

The  above  section  applies  only  "  where  the  money  is  paid  in 
satisfaction  of  the  cause  of  action"  (g).  It  cannot  theretore  be 
pleaded  to  an  action  on  a  bond,  alleging  breaches,  under  the  8  &  9 
Will.  III.  c.  11(A).     The  whole  penalty,  however,  may  be  paid 

(b)  Per  Bayley,  J.|  in  Smith  y.  Ferrand,  serv,  amisitf  in  which  case  money  may  be 
7  B.  &  C.  24.  See  BaiUie  v.  Moore,  8  Q.  paid  into  court  Newton  ▼.  Hol/ord,  6  Q. 
B.  489.  B.  921. 

(c)  kodgson  V.  Anderson,  3  B.  &  C  *(/)  Abolished  by  20  &  21  Vict.  c.  85, 
842 :  and  see  Crowfoot  v.  Gumey,  9  Bingh.  s.  59.     See  s.  33. 

372 ;  Hamilton  v.  Spottiswoode,   4  Excb.  (g)  Per  Parke,  B.,  Bi$hop  of  London  ▼. 

200.  Jd'Neil,  23  L.  J.,  Exch.  Ill;    9  Exch. 

((/)  Ridley  v.  Tindall,  7  A.  &  £.  184.  490,  S.  a 

(e)  This  does  not  include  actions  by  a  (A)  S,  C 
&Uier  for  the  battery  of  his  son,  per  quod 
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into  court  (t).  If  the  defendant  usurps  the  priyil^e  of  paying 
money  into  court,  when  not  entitled  to  do  so,  the  plaintiff's  remedy 
is  by  an  application  to  the  court  or  a  judge  (k). 

By  8,  71,  "When  money  is  paid  into  court,  such  payment  shall 
be  pleaded  in  all  cases,  and,  as  near  as  may  be,  in  the  following 

form,  mutatis  mutandis : — "  The  defendant,  by his  attorney, 

[or,  in  person,  ^c]  [if  pleaded  to  part,  say, '  as  to  £ ,  parcel  of 

the  money  claimed'],  brings  into  court  the  sum  of  £ ,  and 

says,  that  the  said  sum  is  enough  to  satisfy  the  claim  of  the  plaintiff 
in  respect  of  the  matter  herein  pleaded  to."  The  above  form  is 
to  be  adopted  in  all  cases  (A),  and  the  words  "  as  near  as  may 
be,"  '*  mutatis  mutandis,'*  "  only  authorize  such  alteration  as  may 
be  necessary  in  order  to  adapt  rae  plea  to  the  names  of  the  parties, 
to  the  form  of  action,  to  the  sum  paid,  and  the  like"  (Z). 

When  money  is  paid  into  court,  under  the  general  indebitatus 
counts,  such  payment  operates  only  as  an  admission  that  the 
plaintiff  is  entitled  to  recover,  in  respect  of  some  contract,  to  the 
extent  of  the  money  so  paid  in  (m) :  but  where  the  plaintiff  declares 
on  a  special  contract,  a  payment  into  court  admits  the  contract  as 
declared  on,  i.  e.  the  material  parts  of  it  (n).  Hence,  where  in  an 
action  against  two,  money  is  paid  into  court  by  both  defendants, 
under  the  above  section,  the  plaintiff,  in  order  to  recover  damages 
beyond  the  sum  paid  in,  must  show,  not  only  that  his  demand,  in 
respect  of  which  the  money  is  paid  into  court,  exceeds  the  amount 
paid  in,  but  that  the  defendants  are  joint  contractors  (o).  Debt  for 
rent  on  a  demise  for*  years,  with  an  indebitatus  count  for  fixtures 
sold;  the  plaintiff  claimed  by  his  particulars  51.  5s.  for  rent,  and  12/. 
for  fixtures.  The  defendant  paia  11/.  5s.  into  court,  on  the  whole 
declaration,  and  pleaded  nunquam  indeb.  ultra.  It  was  held  to  be 
no  admission  of  the  defendant's  liability  in  respect  of  fixtures,  to 
a  greater  amount  than  had  been  paid  into  court.  Goff  v.  Harris, 
5  M.  &  G.  673. 

By  8.  73,  "  The  plaintiff,  after  delivery  of  a  plea  of  payment  of 
money  into  court,  shall  be  at  liberty  to  reply  to  the  same  by  ac- 
cepting the  sum  so  paid  into  court  in  fiiU  satisfaction  and  discharge 
of  the  cause  of  action  in  respect  of  which  it  has  been  paid  in ; 
and  he  shall  be  at  liberty,  in  that  case,  to  tax  his  costs  of  suit, 
and  in  case  of  non-payment  thereof  within  forty-eight  hours,  to 
sign  judgment  for  his  costs  of  suit  so  taxed ;  or  the  plaintiff  may 
reply,  that  the  sum  paid  into  court  is  not  enough  to  satisfy  the 
claim  of  the  plaintiff  m  respect  of  the  matter  to  which  the  plea  is 

(t)  BroHgrnm  v.  Ptrrvt,  2  W.  Bl.  1190.  (w)  Steaveuionv.Corporatumqf  Berwick, 

(*)  Thompson  ▼.  Sheppard,  4  E.  &  B.  1  Q.  B.  154. 

5».  (»)  Cooper  v.  BUck,  2  Q.  B.  916 ;  and 

(/)  Per  Cur.,  JstoH  ▼.  Perket,  15  M.  &  Bee  Attuwod  v.  Taylor,  1  M.  &  G.  279. 

W.  390.  (o)  Jreher  v.  EngUeh,  1  M.  &  G.  873. 
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pleaded ;  and,  in  the  event  of  an  issue  thereon  being  found  for  the 
defendant,  the  defendant  shall  be  entitled  to  judgment  and  his  costs 
of  suit." 

Under  the  above  section,  where  money  paid  into  court  is  taken 
out  in  satisfaction  of  part  only  of  the  plaintiff's  demand,  there 
being  other  issues  upon  which  the  parties  are  proceeding  to  trial, 
the  plaintiff  is  not  entitled  to  tax  his  costs  (/>).  Where  money  was 
taken  out  of  court  by  mistake,  and  the  plaintiff's  costs  taxed  and 
paid,  an  application  subsequently  made  by  the  plaintiff  for  leave  to 
set  aside  the  replication  and  all  subsequent  proceedings,  to  amend 
his  declaration  and  particulars,  on  payment  of  costs  and  refunding 
the  money  already  received,  with  liberty  to  the  defendant  to  plead  cfe 
novo,  was  granted  and  confirmed  by  the  court  JEmery  v.  Webster, 
9  Exch.  242. 

7.  Release. 

7.  Release. — Defendant  may  plead  a  release  afler  promise,  and 
before  action  brought  (q).  The  usual  replication  to  a  plea  of  release 
is  non  est  factum.  A  release,  upon  performance  of  the  promise 
in  part  quoad  hoc,  will  not  discharge  the  promise  for  the  residue  (r). 
If  afler  the  last  continuance  the  plaintiff  give  the  defendant  a  release, 
he  may  plead  it  in  bar  {s).  A  plea  that  before  breach,  the  plaintiff 
exoneravit  the  defendant  of  the  said  promise,  was  held  good  on  de- 
murrer, on  the  ground  that  a  promise  by  words  might  be  discharged 
by  words  before  breach,  "  eoaem  modo  quo  oritur,  eodem  modo  absol- 
vxtury  Langden  v.  Stokes,  Cro.  Car.  383  ;  and  this  decision  was 
recognized  in  King  v.  Gillett,  7  M.  &  W.  55  ;  in  which  case,  to  a 
declaration  for  a  breach  of  promise  of  marriage,  the  defendant 
pleaded  that  after  the  promise,  and  before  any  breach  thereof,  the 
plaintiff  exonerated  and  discharged  him  from  his  promise,  and  on 
demurrer,  the  plea  was  held  good;  and  see  JDobson  v.  Espie, 
2H.&N.  79. 

The  15  &  16  Vict.  c.  76,  s.  69,  enacts,  that  in  cases  in  which  a  plea 
puis  darrein  continuance  has  heretofore  been  pleadable  in  Banc,  or 
at  Nisi  Prius,  the  same  defence  may  be  pleaded  with  an  allegation, 
that  the  matter  arose  after  the  last  pleading,  and  such  plea  may, 
when  necessary,  be  pleaded  at  Nisi  Prius  between  the  10th  of 
August  and  24th  of  October ;  but  no  such  plea  shall  be  allowed 
unless  accompanied  by  an  affidavit  that  the  matter  thereof  arose 
within  eight  days  next  before  the  pleading  of  such  plea,  or  unless 
the  court  or  a  judge  shall  otherwise  order. ' 

A  plea  puis  darrein  continuance  must  in  all  cases  be  accepted  by 

(f>)  Cautyj.  Gyllt^M.  &  G.  907 ;  12  by  deed  released  the  defendant  there- 

Pr.  R.  Hil.T.  1853.  from." 

(q)  See  the  form,  Sched.  B.  to  15  &  16  (r)  2  Roll.  Abr.  413  (H.)  1.  2. 

Vict  c.  76,  "  That  after  the  alleged  claim  (t)  Bull.  N.  P.  309. 
accrued  and  before  this  suit  the  plaintiff 
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a  judge  at  Nisi  Prius,  even  after  the  jury  are  sworn,  provided  it  be 
tendered  in  due  form  and  accompanied  with  the  usual  affidavit  that 
the  subject-matter  of  it  arose  within  eight  days  of  the  time  of  its 
being  pleaded ;  but  it  would  seem  that  such  affidavit  is  unnecesary 
where  the  subject-matter  of  the  plea  arose  at  the  trial  in  the  pre- 
sence of  the  judge  {t).  A  defendant  who,  after  issue  joined,  ob- 
tained his  discharge  under  the  Insolvent  Debtors  Act,  was  allowed 
to  plead  such  discharge  puis  darrein  continuance  without  an  affi- 
davit, it  being  shown  that  the  omission  to  plead  within  the  pre- 
scribed time  nad  not  arisen  from  any  culpable  neglect  on  his  part, 
and  had  occasioned  no  disadvantage  to  the  plaintiff.  Dunn  v.  Loftus^ 
8  C.  B.  76.  Such  a  plea  operates  as  a  waiver  of  all  pleas  then 
remaining  to  be  tried,  out  if  mere  be  an  issue  remaining  to  be  tried, 
such  a  plea  may  be  pleaded,  although  there  be  other  issues  on 
which  the  plaintiff  has  already  obtained  judgment  Wagner  v. 
Imbrie,  6  Exch.  380. 

8.  Statute  of  Limitations, 

8.  Statute  of  Limitations. — By  21  Jac.  I.  c.  16,  s.  3, — All  actions 
upon  the  case  (of  which  the  action  on  simple  contract  is  one), 
(other  than  slander),  shall  be  commenced  and  sued  within  six  years 
next  after  the  cause  of  such  action  or  suit,  and  not  after.  Advan- 
tage must  be  taken  of  this  statute  by  pleading  it,  although  it  should 
appear  on  the  face  of  the  declaration  that  the  cause  of  action  did 
not  arise  within  six  years  before  the  commencement  of  the  action ; 
and  the  defendant  will  not  be  permitted  to  give  it  in  evidence  on 
the  general  issue  (m).  The  form  given  by  scnedule  B.  to  15  &  16 
Vict.  c.  76,  is,  "  That  the  alleged  cause  of  action  did  not  acxrue 
within  six  years  before  this  suit'*  (x). 

It  is  a  general  rule,  that  the  time  limited  by  the  statute  does  not 
begin  to  run  until  there  be  a  complete  cause  of  action  which  in 
actions  on  simple  contract  takes  place  on  the  breach  thereof.  Where 
A.,  under  a  contract  to  deliver  spring  wheat,  had  delivered  to  B. 
winter  wheat,  and  B.  having  resold  the  same  as  spring  wheat,  had 
in  consequence  been  compelled,  after  a  suit  in  Scotland,  which 
lasted  many  years,  to  pay  damages  to  his  vendee,  and  afterwards 
B.  brought  an  action  against  A.  for  his  breach  of  contract,  alleging 
as  specml  damage,  the  damages  so  recovered ;  it  was  held,  that 
although  such  special  damage  had  occurred  within  six  years  before 
the  commencement  of  the  action  by  B.  against  A.,  yet  that  the 
breach  of  contract,  which  was  the  gist  of  the  action,  having  occurred 
and  become  known  to  B.  more  than  six  years  before  that  period, 
A.  might  properly  plead  the  statute  (y).     And  whether  the  oreach 

(0  Toodv.Emly,  9  M.  &W.  606.  VioltU  v.  Sympson,  27  L.  J.,  Q.  B.  138, 

(ff)  Puekle  ▼.  Moore,  1  Vent  191 ;  Lee  ace.    That  B.  might  have  recovered  the 

V.  Roger iy  1  Lev.  110.  damages  to  which  he  was  luAie,  though 

(jr)  See  Gould  v.  Johnton,  Ld.  Raym.  they  might  never  be  claimed,  see  Randall 

838.  V.  Roper,  27  L.  J.,  Q.  B.  266. 

(y)  Battley  v.  FauUcntr,  8  B.  &  Aid.  288 ; 
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were  known  or  not  makes  no  difference  {z) ;  excmt  perhaps  if  it  be 
fraudulently  concealed  by  the  defendant  from  the  plaintiff  (a),  in 
which  case  it  should^  at  all  events,  be  specially  replied  (b). 

In  a  contract  to  indemnify  against  costs,  the  statute  begins  to 
run  from  the  time  when  they  were  paid  (c) ;  and  so  in  the  case  of  an 
implied  contract  by  the  drawer  of  an  accommodation  bill  to  indem- 
nify the  acceptor,  the  statute  runs  from  the  damnification  of  the 
acceptor  by  the  payment  of  the  bill  (d).  If  goods  are  consigned 
to  a  factor  for  sale  on  commission,  no  action  Ues  against  him  for  not 
accounting  till  after  demand ;  the  statute,  therefore,  in  such  a  case 
runs  from  the  time  of  demand  made  (e).  But  in  the  case  of  a  note 
payable  on  demand,  the  statute  runs  from  the  date  of  the  note  (/) ; 
secus,  however,  if  it  be  payable  a  certain  specified  time, — e.  g,^  24 
months — after  demand  (g)y  or,  *'  after  sight  '  (A).  In  the  case  of  a 
note  payable  '^  at  sight,"  no  action  lies  till  presentment  (t)*  On  a 
sale  of  goods  on  credit,  the  statute  runs  from  the  time  when  the 
credit  expires  {j).  In  cases  of  principal  and  surety,  the  statute 
runs  from  the  payment  by  the  suret}^  of  the  debt,  or  any  part  of  it 
toties  quoties  (k).  As  to  accounts  with  bankers,  see  Pott  v.  Clegg^ 
16M.&W.324;  Jbfey  v.  JTOZ,  2  H.  L.  C.  28. 

In  an  action  for  money  had  and  received,  to  recover  the  con- 
sideration of  an  annuity,  void  on  the  ground  of  a  defect  in  the 
memorial,  but  which  had  been  treated  by  the  grantor  as  a  subsisting 
annuity  for  several  years,  and  then  set  aside ;  it  was  held,  that  the 
Statute  of  Limitations  did  not  begin  to  run  until  the  grantor  had 
made  his  election  to  avail  himself  of  the  defect  in  the  memorial  (2) ; 
and  this  although  six  years  have  in  fact  elapsed  since  the  last  pay- 
ment of  the  annuity.  Hugging  v.  CoateSj  6  Q.  B.  432.  Where  a 
sum  of  money  is  payable  by  instalments,  and  there  is  an  agreement 
between  the  debtor  and  creditor,  that  on  nonpayment  of  any  one  of 
sucli  instalments  the  whole  shall  become  due,  the  statute  runs  from 
the  first  defiEuilt(in). 

The  statute  does  not  begin  to  run  till  there  be  a  person  in  exist- 
ence capable  of  suing  thereon  (n) ;  but  when  onoe  it  has  b^un  to 
run  nothing  afterwards  stops  its  course  (o).  Thus  a  direction  for 
the  payment  of  debts  in  a  will  of  personal  estate  will  not  stop  the 
running  of  the  Statute  of  Limitations,  for  such  a  direction  is  merely 
inoperative  so  far  as  the  personal  estate  is  concerned.     If  time  has 

(a)  Short  V.  WArthy,  8  B.  &  Aid.  626 ;  {g)  Thorpe  v.  Booth,  1  R.  &  M.  388. 

HoweU  ▼.  Ywng,  5  B.  &  C.  259.  (h)  Holmes  v.  Kerriton,  2  Taunt  322. 

{a)  Per    Abbott,    C.    J.,    Granger    v.  (i)  Dixon  ▼.  i^u/^oti,  1  C,  M.  &  R.  307. 

George,  5  B.  &  C.  152 ;  per  Patteton  and  (j)  Helps  ▼.  Winterbottom,  2  B.  &  Ad. 

Coleridge,  JJ.,  Philpot  v.  KeUy,  3  A.  &  £.  481. 

110,  117 :  but  Bee  Brown  v.  Howard,  2  B.  (Ar)  Daviee  v.  ffvmpkrey,  6  M.  fr  W. 

&  B.  73.  153. 

(6)  Clark  y.  Hougham,  2  B.  &  C.  149.  (0  Cowper  v.  Qodmond,  9  Bingh.  748. 

(e)  ColUnge  v.  Heywood,  9  A.  &  E.  641.  (m)  Hemp  v.  Garland,  4  Q.  B.  519. 

{d)  Reynolde  ▼.  Doyle,  1  M.  &  G.  753.  (n)  Murray  ▼.  East  India  Company,  5 

See  Colvin  v.  Buckle,  8  M.  &  W.  680.  B.   fir  Aid.   204 ;    Douglat  v.  Forrest,  4 

{e)  Topham  v.  Braddick,  1  Taunt.  572.  Bingh.  686. 

(/)  Norton  v.  Ellam,  2  M.  &  W.  461.  (o)  Rhodes  v.  Smethurst,  6  M.  &  W.  351. 
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once  begun  to  run  against  a  debt  in  the  debtor's  lifetime^  it  does  not 
afterwards  cease  to  run  during  the  period  which  may  elapse  between 
his  death  and  the  time  at  which  a  personal  representatiye  to  him  is 
constituted  (o). 

The  statute  bars  the  remedy  only,  not  the  debt  (p).  It  may  be 
pleaded  to  an  action  brought  on  a  bill  of  exchange,  because  it  is 
not  a  specialty  (g) :  and  to  an  action  brought  by  an  attorney  for  his 
fees,  because  the  fees  are  not  of  record  (r).  It  is  a  good  defence  to 
an  action  by  a  landlord  for  rent,  against  one  who  had  once  been 
his  tenant  from  year  to  ^ear,  but  who  had  not,  withui  the  last  six 
years,  occupied  the  premises,  paid  rent,  or  done  any  act  from  which 
a  tenancy  could  be  inferred,  although  the  tenancy  had  not  been 
determined  by  a  notice  to  quit  {s). 

The  fihiiitiff  nay  refdy,  that  defendant  did  promise  within  six 
years,  or  Join  issue  under  s.  79  of  the  Common  Law  Procedure 
Act,  1862,  and  this  issue  will  be  supported  by  CYidenee  of  an 
express  promise  made  by  the  defendant  within  six  years  before 
action  brought  (0 ;  for  it  has  been  held,  that  the  statute  does  not 
extinguish  me  plaintiff's  right  of  action,  but  suspends  the  remedy 
only,  and  that  this  suspension  is  capable  of  bein^  removed  by  a 
subsequent  promise  on  the  part  of  die  defendant  within  the  limited 
time.  And  not  only  an  express  promise,  but  a  mere  acknowledg- 
ment of  the  debt,  as  existing,  will  be  sufficient  to  support  this 
issue ;  but  it  must  be  an  acknowledgment  whence  a  promise  to 
pay  may  be  inferred.     See  post,  pp.  167,  168. 

By  9  Geo.  IV.  c.l4,  s.  1,  it  is  enacted,  "  that  in  actions  of  debt, 
or  upon  the  case,  grounded  upon  any  simple  contract,  no  acknow- 
ledgtMnt  or  promise  by  woras  aniy  'shall  be  deemed  sufficient 
evidence  of  a  new  or  continuing  contract,  whereby  to  take  any 
case  out  of  the  operation  of  (the  Statute  of  Limitations),  or  to 
deprive  any  party  of  the  benefit  thereof,  unless  such  acknowledg- 
ment or  promise  shall  be  made  or  contained  by  or  in  some 
writifng  (u),  to  be  ngfnid  hy  tite  party  chargeable  thereby  (or  an  agent 
of  the  puty  duly  authorized  to  make  such  acknowledgnient  or 
promise  (v));  and  that  where  there  shall  be  two  or  more  joint 
contractors,  or  executors  or  administrators  of  any  contractor,  no 
such  joint  contractor,  &c.  shall  lose  the  benefit  of  (the  statute,)  so 

(o)  Freoke  t.  Crau^eldt,  8  My.  &  Or.  not  for  the  jury.  If  the  document  itself  be 

499,  CoUenham,  C.  explained  by  extrinsic  facts ;  Morrell  r. 

(p)  Higgku  Y.  ScoUt  2  B.  &  Aid.  418.  Frith,  8  M.  &  W.  402  ;  or  the  terms  of  it 

(q)  Bmmo  ▼.  AxUm,  Ctrth.  8.  are  ambiguous,  which  may  be  shown  by 

(r)  Olwer  v.  Thomat,  8  Lev.  867.    See  extrinsic  evidence ;  Smith  v.  Thompson,  8 

Phillipt  ▼.  Broadley,  9  Q.  B.  744 ;   WhiU-  C.  B.  44  ;  as  in  the  case  of  words  used  in 

Acoif  ▼.  Lord,  7  Exch.  691.  a  mercantile  sense  ;  Hutchkuon  v.  Bowker, 

(«)  Leigh  ▼.  Thornton,  1  B.  &  Aid.  625.  5  M.  &  W.  535 ;  they  are  for  the  coiisi- 

It)  Diek$m  ▼.  Thomson,  2  Show.  126.  deration  of  the  jury.  And  see  per  Parke, 

(«)  The   construction    of   a    doubtful  B.,  in  Neilson  ▼.  Hmfird,  8  M.  &  W.  828. 

document  ffiven  in  evidence  to  defeat  the  (tr)  19  &  20  Viot  c.  97,  s.  18. 

Statute  of  Limitations,  is  for  the  court,  and 
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as  to  be  chargeable  in  respect  or  by  reason  only  of  any  written 
acknowledgment  or  promise  made  and  signed  by  any  other  or 
others  of  them : 

"  Provided  always,  that  nothing  herein  contained  shall  alter  or 
take  away  or  lessen  the  effect  of  any  payment  of  any  principal  or 
interest  made  by  any  person  whatsoever  (w) : 

"  Provided  also,  that  in  actions  to  be  commenced  against  two 
or  more  such  joint  contractors,  &c.,  if  it  shall  appear  at  tfie  trial  or 
otherwise,  that  the  plaintiff,  though  barred  oy  (the  Statute  of 
Limitations)  or  this  act,  as  to  one  or  more  of  such  joint  con- 
tractors, &c.,  shall  nevertheless  be  entitled  to  recover  a^inst  any 
other  or  others  of  the  defendants,  by  virtue  of  a  new  acknowledg- 
ment or  promise,  or  otherwise,  judgment  may  be  given  and  costs 
allowed  for  the  plaintiff  as  to  such  defendant  or  defendants  against 
whom  he  shall  recover,  and  for  the  other  defendant  or  defendants 
against  the  plaintiff." 

By  sect.  2,  it  is  enacted, 

"  That  if  any  defendant  or  defendants  in  any  action  on  any 
simple  contract  shall  plead  any  matter  in  abatement,  to  the  effect 
that  any  other  person  or  persons  ought  to  be  jointly  sued,  and  issue 
be  joined  on  such  plea,  and  it  sh^l  appear  at  the  trial  that  the 
action  could  not,  by  reason  of  the  said  (Statute  of  Limitations)  or 
this  act,  or  of  either  of  them,  be  maintained  against  the  other  person 
or  persons  named  in  such  plea,  or  any  of  them,  the  issue  joined  on 
such  plea  shall  be  found  against  the  party  pleading  the  same." 

By  sect.  3,  it  is  provided, 

"  That  no  indorsement  oi  memorandum  of  any  payment  written 
or  made  after  the  time  appointed  for  this  act  to  take  effect  (1st  of 
Jan.,  1829),  upon  any  promissory  note,  bill  of  exchange,  or  other 
writing,  by  or  on  behalf  of  the  party  to  whom  such  payment  shall 
be  made  (ar),  shall  be  deemed  sufficient  proof  of  such  payment,  so 
as  to  take  the  case  out  of  the  operation  of  (the  statute)."  And  by 
sect  4  it  is  further  provided,—"  That  (the  Statute  of  Limitations) 
and  this  act  shall  be  deemed  and  taken  to  apply  to  the  case  of  any 
debt  on  simple  contract  alleged  by  way  of  set-off  on  the  part  of 
any  defendant,  either  by  plea  or  otherwise." 

"  This  statute  did  not  intend  to  make  any  alteration  in  the  legal 
construction  to  be  put  upon  acknowledgments  or  promises  made 
by  defendants,  but  merely  to  require  a  different  mode  of  proof, 
substituting  the  certain  evidence  of  a  writing  signed  by  the  party 
chargeable  (or  his  agent),  instead  of  the  insecure  and  precarious 
testimony  to  be  derived  from  the  memory  of  witnesses.    To  inquire, 

(to)  This  provision  is  still  in  force  with  tractor  or  co-debtor^  post,  p.  160. 
respect  to  the  party  paying,  to  revive  his  (x)  That  if  made  by  the  party  paying  it 
individual  liability,  but  part  payment  will  would  be  sufficient ;  see  Purdon  v.  Pur- 
no  longer  revive  the  liability  of  a  co-con-  don,  10  M.  &  W.  562. 
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therefore,  whether  in  a  given  case  the  written  document  amounts 
to  an  acknowledgment  or  promise^  is  no  other  inquiry  than  whether 
the  same  words,  if  proved  before  the  statute  to  have  been  spoken 
by  the  defendant,  would  have  had  a  similar  operation  and  effect"  (y). 

Where,  in  an  action  for  money  due  on  an  accountable  receipt, 
the  plaintiff,  in  order  to  take  the  case  out  of  the  Statute  of  Limita- 
tions, called  a  witness,  who  proved  that  he  called  on  defendant, 
and  showed  him  the  receipt,  and  asked  him  if  he  knew  anything 
of  it,  to  which  defendant  answered  that  he  knew  all  about  it; 
witness  then  asked  him  for  the  amount,  to  which  he  answered,  it 
was  not  worth  a  penny ;  he  should  never  pay  it ;  that  it  was  his 
signature,  but  that  he  never  had  and  never  would  pay  it,  ^^  and 
besides,"  he  added,  '^  it  is  out  of  date,  and  no  law  shall  make  me 
pay  it;"  it  was  held,  that  this  evidence  was  insufficient  to  charge 
the  defendant  vnth  it,  for  there  was  not  any  acknowledgment,  but 
the  contrary,  that  the  debt  ever  existed  {z).  Where  the  acknow- 
ledgment proved  was,  "  I  cannot  pay  the  debt  at  present,  but  Til 
pay  it  as  soon  as  I  can,"  it  was  neld,  that  such  an  acknowledg- 
ment, without  proof  of  any  ability,  would  not  take  the  case  out  of 
the  statute.  Tanner  v.  Smart,  infra.  So  where  the  fair  import 
of  a  letter  was  that  the  defendant  was  not  certain  whether  the 
debt  was  due,  but  would  have  it  inquired  into,  though  expressing 
a  regret  that  it  had  been  so  long  unpaid.  ColUnson  y.  Margessoiij 
27  L.  J.,  Exch.  305. 

But  where  the  defendant  wrote  as  follows : — "  I  have  received  your  ^ 
bill.  It  does  not  specify  sufficiently  to  which  cottages  the  work  is 
done ;  for  instance,  as  to  some  of  the  items,  I  do  not  know  where 
all  this  is  done.  I  shall  feel  obliged  if  you  will  more  particularly 
explain.  It  is  my  wish  to  settle  your  account  immediately,  but 
being  at  a  distance  I  wish  everything  very  explicit  and  correct.  I 
have  asked  H.  to  mark  the  agreements,  and  send  them  to  me,  and 
I  will  return  them  by  the  first  post,  with  instructions  to  pay,  if 
correct," — this  was  held  sufficient  (a).  "The  question  in  these 
cases  is,  whether  the  statements  as  to  the  time  of  payment  are 
merely  excuses  for  not  paying,  or  whether  they  are  conditions  on 
which  payment  is  to  be  made'  (&). 

"  All  the  cases  proceed  upon  the  principle,  that,  under  the 
ordinary  issue  on  the  Statute  of  Limitations  an  acknowledgment  is 
only  evidence  of  a  promise  to  pay ;  and  unless  it  is  conformable 
to  and  maintains  the  promises  in  Uie  declaration,  though  it  may 
show  to  demonstration  that  the  debt  has  never  been  paid,  and 
is  still  subsisting,  it  has  no  effect.  The  question  then  comes  to 
this :  is  there  any  promise  in  this  case  (see  supra)  which  will 
support  the  promises  in  the  declaration?     The  promises  in  the 

(y)  Per  Tindal,  C.  J.,  Haydon  v.  WiU  (a)  Sidwell  y.  Ma$on,  2  H.  &  N.  806. 

Uams,  7  Bingh.  163.  (6)  Per  Pollock^  C.  B.,  CollU  v.  Stack, 

(z)  Rawcroft  v.  Lomat,  4  M.  &  S.  457.         1  H.&  N.  607. 
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declaration  are  absohtte  and  unconditional,  to  pay  when  thereunto 
afterwards  requested;  the  promise  proved  here  was  M'U  pay  as 
soon  as  I  can  (c) ;  and  there  was  no  evidence  of  ability  to  pay,  so 
as  to  raise  that  which  in  its  terms  was  a  qualified  promise,  into  one 
that  was  absolute  and  un(]ualified.  Upon  a  general  ackiiowledg- 
ment,  where  nothing  is  said  to  prevent  it,  a  general  promise  to  pay 
may  and  ought  to  be  implied;  but  where  the  party  guards  his 
acknowledgment,  and  accompanies  it  with  an  express  declaration, 
to  prevent  any  such  implication,  why  shall  not  the  rule  eacpresaum 
cessare  fucU  tadtum  apply  ?"  Tanner  v.  Smarts  6  B.  &  C.  603  (J). 
^^  Since  this  case,  many  of  the  older  cases  on  this  subject  cannot 
be  sustained;"  per  Tindal,  C.  J.,  2  B.  N.  C.  244,  246:  IdtueU  v. 
BonsoTy  where  it  was  held,  that  it  was  properly  left  to  the  jury 
to  consider  whether  the  acknowledgment  was  one  from  which  a 

Eromise  to  pay  could  be  implied.     The  case  of  Tanner  v.  Smart 
as  been  frequently  confirmed.   See  Smithy.  Thamey  18  Q.  B.  134. 

Defendant,  by  a  deed,  reciting  that  he  was  indebted  to  plaintiff 
and  others,  assi^ed  his  property  to  plaintiff  and  others  in  trust  to 
pay  all  such  creditors  as  should  sign  the  schedule  of  debts  annexed, 
with  a  proviso,  that  if  all  the  cremtors  whose  debts  amounted  to  a 
certain  sum  did  not  sign  by  a  fixed  day,  the  deed  should  be  void ; 
the  plaintiff  never  executed  the  deed,  nor  was  the  amount  of  his  debt 
anywhere  stated ;  this  was  held  not  to  be  a  sufiicient  acknowledg- 
ment (e) ;  but  it  has  since  been  held,  that  the  acknowledgment  need 
not  specify  the  amount  of  the  debt,  which  may  be  shown  by  ex- 
trinsic evidence  (/).  Hence  a  general  promise  in  writing,  not 
specifying  the  amount,  but  which  can  be  made  certain  as  to  the 
amount  by  extrinsic  evidence,  is  sufficient  (g) ;  but  a  promissory 
note  improperly  stamped  is  not  (A).  There  must  be  an  absolute 
acknowledgment  that  some  debt  is  due(i);  and  this  acknowledg- 
ment must  be  before  action  brought  (A). 

Where  two  parties  meet  and  go  through  an  account  in  which 
there  are  items  on  both  sides  and  strike  a  oalance,  this  is  evidence 
of  an  agreement  that  the  items  of  one  account  should  be  set  off 
against  the  earlier  items  of  the  other  (converting  the  set-offs  into 
payments),  whence  arises  a  new  consideration  for  the  payment  of 
the  balance,  and  the  case  is  taken  out  of  the  operation  of  the 
Statute  of  Limitations  (/)• 

Where  the  fair  import  of  the  writing  is  not  to  render  the  party 
signing  chai^eable,  but  only  refers  to  others  by  whom  the  debt  is 
to  be  paid,  it  is  not  sufficient  to  bring  the  case  within  this  act 

(e)  Ace.  Rackham  y.  Marriott,  2  H.  &  N.  Oardtier  ▼.  BPMahon,  S  Q.  B.  561. 
196.  (A)  Jones  v.  Ryder,  4  M.  &  W.  82. 

(d)  See  Irving  y.  reiteh,  8  M.  &  W.  90.  (i)  Spong  y.  Wright,  9  M.  &  W.  629. 

(e)  Kennett  v.  Milbank,  8  Bingh.  88.  \k)  Bateman  y.  Pinder,  8  Q.  B.  674. 
(/)  Lechmere  y.   Fletcher,  1  C.  &  M.           (/)  Aekby  y.  Jamet,  11  M.  &  W.  £42. 

626  ;   Waller  y.  Lacy,  1  M.  &  G.  54.  See   WorthingUm  v.  OHwudUek,  7  Q.  B. 

(g)  Bird  V.  Gammon,  8  B.  N.  C.  888 ;       481. 
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Whippy  V.  Hillary,  3  B.  &  Ad.  399;  RoutUdge  v.  Ramsay,  8  A. 
&  E.  224. 

Since  this  statute  it  has  been  held,  that  where  the  written  promise 
has  been  lost,  oral  evidence  may  be  given  of  its  contents  (m).  So 
a  verbal  acknowledgment  of  paii  payment  of  a  debt  is  sufficient 
to  take  the  case  out  of  the  statute  (n).  So  evidence  of  oral  decla- 
rations may  be  received  to  corroborate  other  proofs  of  that  fact, 
as  the  appropriation  of  the  sum  paid  to  a  particular  debt  (o). 

It  would  seem  that  it  is  sufficient  if  the  acknowledgment  is 
made  to  a  third  person.  HaUiday  v.  Ward,  3  Campb.  32;  per 
PaUeaon,  J.,  in  (jrale  v.  Capem,  1  A.  &  £.  104 ;  but  see  Oripps 
y.  Dames,  12  M.  k  W.  169. 

Part  payment, — Delivery  of  goods  by  i^eement  between  debtor 
and  creditor  in  reduction  of  demand,  operates  as  payment  within 
this  statute.  Hooper  v.  Stephens,  4  A.  &  E.  71.  The  mere  fact  of 
part  payment  does  not  necessarily  take  the  case  out  of  the  statute ; 
it  is  only  evidence  to  go  to  the  jury  of  a  promise  to  pay  the  resi- 
due ( p) ;  and  if  made  under  such  circumstances  as  to  negative  any 
inference  to  that  effect  is  not  sufficient.  Thus,  the  payment  of  a 
dividend  on  a  promissory  note  by  order  of  the  Insolvent  Court  has 
been  held  not  sufficient  (q).  So  to  a  declaration  alleging  that  the 
defendant  delivered  his  promissory  note  payable  on  demand  with 
interest  to  the  plaintiff,  but  neglected  to  pay,  except  interest,  which 
he  paid  up  to  a  day  within  six  years,  a  plea  tnat  the  cause  of 
action  did  not  accrue  within  six  years  was  held  sufficient,  for  the 
all^ation  that  interest  had  been  paid  is  only  evidence  to  take  the 
case  out  of  the  statute,  but  is  not  conclusive (r).  The  circum- 
stance that  the  defendant  is  a  surety  only  makes  no  difference  (5) ; 
or  that  the  payment  is  made  for  interest  only  (t).  It  is  immaterial 
that  the  payment  be  made  more  than  six  years  afler  the  original 
debt  becomes  due,  provided  it  be  made  within  six  years  before 
action  brought  («);  or  that  the  party  paying  is  about  to  be  a 
bankrupt,  and  the  jury  find  that  he  made  the  payment  in  fraud  of 
his  partners,  in  expectation  of  immediate  bankruptcy,  and  in 
concert  vrith  the  plaintiffs  (or).  Generally  speaking,  where  there 
are  two  separate  debts,  if  a  payment  is  shown,  it  is  a  question 
for  the  jury  whether  it  was  not  applicable  to  all  the  debts  (y). 
But  a  payment  clearly  appropriated  to  a  specific  debt,  where  more 
than  one  exists,  has  no  operation  on  the  other  (z) ;  and  where  a 


m)  Eaydtm  ▼.  Wittiams,  7  Bingh.  16S.  (r)  HollU  v.  Palmer,  2  B.  N.  C.  713. 

n)  Cleave  v.  Jonei  (m  error),  6  Exch.  («)  Perham  ▼.  Raynal,  2  Bingh.  806. 


£73.     See  Trentham  ▼.  Deverill,  3  B.  N.  (t)  Bealey  v.  Greenslade,  2  C.  &  J.  61. 

C.  397.  («)  Channell  v.  Ditehbum,  5  M.  &  W. 

(0)  Bevan  v.  Gethln,  3  a  B.  740.  494. 

(p)  fFamman  v.  Kynman,  1  Exch.  118.  (x)  Goddard  v.  Ingram,  3  Q.  B.  839. 

See  Ridd  V.  Moggridge,  2  H.  &  N.  567.  (y)  Walker  v.  Builer,  6  E.  &  B.  506. 

(q)  Daviee  v.  Edwards,  7  Exch.  22.  See  (s)  B^m  v.  Boulton,  2  C.  B.  476. 
Srandram  v.  ffharton,  1  B.  &  Aid.  463. 
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payment  is  made,  but  it  is  left  in  doubt  as  to  which  of  one  or  more 
specific  debts  it  is  applicable,  it  seems  it  will  not  take  either  out  of. 
the  statute  (z). 

Many  of  the  above  cases,  in  addition  to  the  question  whether 
the  part  payment  was  sufficient  as  against  the  party  paying, 
decided  also,  that  the  payment  by  one  contractor  revived  the 
liability  of  his  co-contractor,  and  this  was  well  established  law  (a), 
except,  perhaps,  in  the  case  of  the  co-executors  of  a  single  con- 
tractor (J) ;  but  now  by  19  &  20  Vict.  c.  97  (The  Mercantile  Law 
Amendment  Act),  it  is  provided,  that,  "  in  reference  to  the  provi- 
sions of  the  21  Jac.  I.  c.  16,  s.  3,  and  of  the  3  &  4  Will.  IV.  c. 
42,  s.  3,  and  of  the  16  &  17  Vict.  c.  113,  s.  20,  when  there  shall 
be  two  or  more  co-contractors  or  co-debtors,  whether  bound  or 
liable  jointly  only  or  jointly  and  severally,  or  executors  or  adminis- 
trators of  any  contractor,  no  such  contractor  or  co-debtor,  exe- 
cutor or  administrator,  shall  lose  the  benefit  of  the  said  enactments 
or  any  of  them,  so  as  to  be  chargeable  in  respect  or  by  reason  only 
of  payment  of  any  principal,  interest  or  other  money  by  any  other 
or  others  of  such  co-contractors  or  co-debtors,  executors  or  admi- 
nistrators."    (Sect.  14.)     This  section  is  not  retrospective  (c). 

Since  the  passing  of  9  Geo.  IV.  c.  14,  the  existence  of  items  in 
an  open  account  within  six  years  will  not  operate  to  take  the  pre- 
vious portion  of  the  account  out  of  the  Statute  of  Limitations  (</)• 
In  Cotes  V.  Harris,  Bull.  N.  P.  149,  Denisortj  J.,  held,  that  where 
all  the  items  are  on  one  side,  as  in  an  account  between  a  tradesman 
and  his  customer,  the  last  item  which  happens  to  be  within  six 
years  shall  not  draw  afler  it  those  that  are  of  a  longer  standing. 

The  exception  as  to  merchants'  accounts  (see  Inglis  v.  Haigh,  8 
M.  &  W.  781)  originally  contained  in  the  21  Jac.  I.  c.  16,  s.  3,  and 
continued  by  the  above  statute,  has  been  repealed  by  the  Mercan- 
tile Law  Amendment  Act,  19  &  20  Vict.  c.  97,  s.  9. 

A  party  suing,  and  seeking  to  avail  himself  of  the  law  of  a  par* 
ticular  country,  must  take  the  law  as  he  finds  it  {e).  Hence,  where 
in  an  action  of  debt  it  was  averred,  that  the  plaintiffs  carried  on 
business  in  Scotland,  and  that  one  A.  B.  and  the  defendant  were 
resident  and  domiciled  therein ;  and  that  by  a  certain  obligation 
the  said  A.  B.  and  the  defendant  became  bound,  jointly  and 
severally,  to  pay  to  the  plaintiffs  a  sum  of  money ;  and  that,  by 
the  law  of  Scotland,  the  time  for  suing  thereon  had  not  yet 
elapsed;  that  is,  by  the  said  law  the  plaintiffs  had  the  right  of 

(s)  Bum  y.  BouUon,  tupra,  tion  belongs,  not  as  regards  the  rights  and 

(a)  See  Whilcomb  ▼.   Whitings  Dougl.  merits  of  the  contract,  which  are  deter- 

652  ;   fVyatt  v.  Hodson^  8  Bingh.  809.  mined  by  the  law  of  the  country  where 

(6)  Scholey  v.  Walton,  12  M.  &  W.  610.  the  contract  is  made.     Per  Tindal,  C.  J., 

(c)  Jackaw  ▼.   Woolky,  6   W.  R.  686  Huber  v.  Steiner,  2  B.  N.  C.  210.     The 

(Exch.  Ch.)  same    rule   applies    to    contracts    made 

(</)  Cotttm  Y.  Partridge,  4  M.  &  G.  271.  abroad,   invalid  here  by  the  Statute  of 

(e)  As  regards  the  remedy  only,  t.  e..  Frauds.     Lerouxv.  Broum,  12  C.  B.  801. 

the  procedurey  to  which  the  law  of  prescrip  • 
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suing  thereon  at  any  time  within  forty  years  from  the  making 
thereof,  a  plea,  that  the  cause  of  action  did  not  accrue  within 
six  years,  was  held,  on  demurrer,  to  be  a  sufficient  answer  to  the 
action  (/). 

The  issue  on  a  plea  of  the  Statute  of  Limitations  is,  when  . 
the  cause  of  action  accrued ;  and,  therefore,  where  in  an  action  by 
an  executor  the  defendant  pleaded  the  statute,  and  the  plaintiff 
replied  that  within  six  years  before  suit  letters  testamentary  were 
granted  to  him,  the  replication  was  held  bad  ;  the  court  observing, 
that  the  time  of  limitation  must  be  computed  from  the  time  when 
the  action  first  accrued  to  the  testator,  and  not  from  the  time  of 
proving  the  will ;  that  the  proving  the  will  did  not  give  any  new 
cause  of  action,  and  consequently  the  time  when  it  was  done  was 
immaterial  ( ^).  So  where,  to  an  action  brought  by  the  assignee 
of  a  bankrupt,  the  defendant  pleaded  the  Statute  of  Limitations ; 
the  plaintiff  replied  the  bankruptcy  and  assignment,  and  that  the 
cause  of  action  arose  within  six  years  next  before  the  assignment ; 
the  replication  was  held  bad  ;  the  court  observing,  that  the  statute 
would  be  defeated  as  to  all  simple  contracts  if  an  assignment,  at 
the  end  of  five  years  and  a  half,  was  to  set  all  at  large  again  (A). 
See  ante,  p.  154. 

By  21  Jac.  L  c.  16,  s.  4,  it  is  enacted,  "  That  if  judgment  be 
given  for  the  plaintiff  and  reversed  by  error,  or  the  judgment  be 
arrested,  or  if  the  defendant  be  outlawed,  and  the  outlawry  re- 
versed ;  the  plaintiff,  his  heirs,  executors,  or  administrators,  may 
commence  a  new  action  or  suit  from  time  to  time  within  a  year 
after  such  judgment  given  or  outlawry  reversed  "  (i). 

Within  the  equity  of  the  preceding  section,  the  courts  permitted 
an  executor  or  administrator,  within  a  year  or  within  a  reasonable 
time  after  the  death  of  the  testator  or  intestate,  to  renew  a  suit 
commenced  by  the  testator  or  intestate,  and  vice  versa,  (See 
Karver  v.  James,  Willes,  255 ;  Willcox  v.  Huggins,  Str.  907  ; 
Fitzg.  170,  S.  C;  Curlewis  v.  Lord  Mornington,  7  E.  &  B.  283.) 
But  now  by  the  15  &  16  Vict.  c.  76,  it  is  enacted  (s.  135  ,  that 
"  the  death  of  a  plaintiff  or  defendant  shall  not  cause  the  action  to 
abate,  but  that  the  surviving  plaintiff  (if  the  cause  of  action  survives 
to  him)  may  proceed,  on  entering  a  suggestion  of  the  death  of  his 
co-plaintiff  on  the  record  (s.  136),  or  **  in  case  of  the  death  of  a  sole 
plamtiff  or  sole  surviving  plaintiff,  the  legal  representative  of  such 
plaintiff  may,  by  leave  of  the  court  or  a  judge,  enter  a  suggestion 
of  the  death,  and  that  he  is  such  legal  representative,  and  the 
action  shall  thereupon  proceed ;  and  if  such  suggestion  be  made 
before  the  trial,  the  truth  of  the  suggestion  shall  be  tried  thereat, 

(/)  The  BritUh  Linen  Company  v.  Drum-  (t)  A  similar  provision  as  to  actions  on 

mand,  10  B.&  C.  903.  specialties  is  enacted  by  3  &  4  Will.  IV. 

ig)  Hickman  v.  IFalker,  Willes,  27.  c,  42,  s.  6. 

(h)  Gray  v.  Mendex,  1  Str.  556. 
VOL.  I.  M 
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together  with  the  title  of  deceased  plaintiff,  and  such  judgment 
shall  follow  upon  the  verdict  in  &your  of  or  against  the  person 
making  such  su^estion,  as  if  such  person  were  originally  the 
plaintiff"  (s.  137).  If  the  death  of  the  plaintiff  takes  place  after 
mterlocutory  and  before  final  judgment,  the  executor,  if  he  might 
originally  have  maintained  the  action,  is  entitled  to  a  writ  of 
revivor  according  to  a  form  given  in  the  schedule  to  the  act  (s.  140). 
If  the  plaintiff  die  after  verdict  and  before  judgment,  judgment 
may  be  entered  within  two  terms  after  such  verdict  (s  139).  The 
138th  section  provides  for  the  action  proceeding,  in  case  of  the 
death  of  the  defendant,  against  his  personal  representative. 

By  the  Common  Law  Procedure  Act,  1854,  it  is  provided,  that — 

"  It  shall  be  lawful  for  the  defendant  (or  plaintiff  in  replevin),  in 
any  cause,  &c  in  which  if  judgment  were  obtained  he  would  be 
entitled  to  relief  against  such  judgment  on  equitable  grounds,  to 
plead  the  facts  which  entitle  him  to  such  relief  by  way  of  defence, 
and  the  said  courts  are  hereby  empowered  to  receive  such  defence 
by  way  of  plea,  provided  that  such  plea  shall  begin  with  the 
words  *  for  aefence  on  equitable  grounds,'  or  words  to  the  like 
effect"  (8.  83). 

By  8.  84,  "  Any  such  matter  which  if  it  arose  before  or  during 
the  time  for  pleading  would  be  an  answer  to  the  action  by  way  of 
plea,  may,  if  it  arise  afler  the  lapse  of  the  period  during  which  it 
could  be  pleaded,  be  set  up  by  way  of  audita  querela.^* 

By  s.  86,  "  The  plaintiff  may  reply  in  answer  to  any  plea  of  the 
defendant  facts  which  would  avoid  such  plea  upon  equitable 
grounds,  provided  that  such  replication  shall  begin  with  the  words 
*  for  replication  on  equitable  grounds,'  or  words  to  the  like 
effect"  (t). 

Under  the  last-mentioned  section,  facts  which  in  equity  would 
prevent  the  Statute  of  Limitations  from  running,  «.  ^r.,  a  trust 
created  by  will  for  payment  of  debts  ( /),  do  not  constitute  a  good 
answer  to  a  plea  of^  the  statute.  Pouock,  C.  B.,  said,  "  The  85th 
section  of  the  Common  Law  Procedure  Act,  1854,  cannot  alter  the 
effect  of  the  Statute  of  Limitations  in  courts  of  law"  (A). 

Exceptions.—'By  the  7th  section  of  21  Jac.  I.  c.  16,  "If  any 
person  or  persons  that  is  or  shall  be  entitled  to  any  such  action  of 
trespass,  aetinue,  action  sur  trover,  replevin,  actions  of  account, 
actions  of  debt,  actions  of  trespass  for  assault,  menace,  battery, 
wounding,  or  imprisonment,  actions  upon  the  case  for  words,  be  or 
shall  be,  at  the  time  of  any  such  cause  of  action  given  or  ac- 
cnied,  fsJlen  or  come,  within  the  age  of  twenty-one  years,  feme 

(t)  By  8.  85,  power  is    given  to  the  justice  between  the  parties." 
court  or  a  judge  to  strike  out  such  plea  {j)  See  Burke  v.-JoneSf  1  V.  &  B.  275. 

or  replication  upon  terms,  if  **it  cannot  (k)  Gulliver  ▼.  Guliiver,  1  U.  &  N.  174. 

be  dealt  with  by  a  court  of  law  so  as  to  do 
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covert,  non  compos  mentis,  imprisoned,  or  beyond  the  seas  (/),  then 
such  person  or  persons  shall  be  at  liberty  to  bring  the  same  actions, 
so  as  they  take  the  same  within  such  times  as  are  before  limited 
after  their  coming  to  or  being  of  full  age,  discovert  (m),  of  sane 
memory,  at  large,  or  returned  from  beyond  the  seas,  as  other  per- 
sons having  no  such  impediment  should  have  done."  By  3  &  4 
Will.  IV.  c.  42,  s.  7,  "  No  part  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  nor  the  Islands  of  Man,  Guernsey,  Jersey, 
Aldemey,  and  Sark,  nor  any  islands  adjacent  to  any  of  them,  being 
part  of  the  dominions  of  his  Majesty,  shall  be  deemed  to  be  beyond 
the  seas  within  the  meaning  of  this  act  or  the  act  (of  21  Jac.  I. 
c.  16"). 

By  the  omission  to  mention  the  4  &  5  Ann.  c.  16  (s.  19),  in  the 
aboTe  section,  Ireland  was,  notwithstanding  the  act  of  Union,  held 
to  be  "  beyond  seas,"  within  the  meaning  of  the  statute  of  Anne 
{Lane  v.  Bennett,  1  M.  &  W.  70),  but  now,  by  the  Mercantile  Law 
Amendment  Act,  19  &  20  Vict.  c.  97,  s.  12,  "  No  part  of  the 
United  Kingdom  of  Great  Britain  and  Ireland,  nor  the  Islands  of 
Man,  &c.  (as  in  the  above  section)  shall  be  deemed  to  be  beyond 
seas  within  the  meaning  of  the  4  6r  5  Anne,  c.  16,  or  of  this  act." 

An  action  of  simple  contract,  although  it  is  not  expressly  men- 
tioned, is  within  the  equity  of  the  preceding  clause  of  the  statute 
of  James  (n).  The  exceptions  therein  contained  are  confined  to  the 
persons  enumerated,  and  do  not  extend  to  persons  impeded  by  the 
obstruction  of  justice,  or  otherwise  (o).  So  it  is  not  any  answer 
to  a  plea  of  the  statute,  that  after  the  cause  of  action  accrued,  and 
the  statute  had  begun  to  run,  the  debtor  died,  and  that  (by  reason 
of  litigation  as  to  the  right  of  probate)  an  executor  of  his  will  was 
not  appointed  until  after  the  expiration  of  the  six  years,  and  that 
the  plaintiff  sued  such  executor  within  a  reasonable  time  after 
probate  granted  (p).  If  the  plaintiff  be  in  England  when  the 
cause  of  action  accrues,  the  time  of  hmitation  be^ns  to  run,  and 
a  subsec]uent  departure  from  the  kingdom  and  going  beyond  the 
seas  will  not  entitle  the  plaintiff  or  his  representative  to  maintain 
an  action  after  the  expiration  of  the  limited  time  (q).  When  the 
disability  is  once  removed,  and  the  statute  has  begun  to  run,  no 
subsequent  disability  will  stop  the  running.  See  the  opinion  of 
Lord  Kenyon,  C.  J.,  in  Doe  v.  Jones,  4  T.  R.  311,  where  that 

(/)  These  words  in  such  cases  as  India,  120 ;  Rochtschilt  v.   Leibman,  2  Str.  836, 

"where  a  debtor  may  be  ^practically  abroad,  and  Fitz.  81. 

though  not  literally  "  beyond  seas."  e.  g.,  (o)  Benyon    v.     Evelyn^     Bridgpnian's 

if  he  be  in  Persia,  Cabul,  &c,  are  con-  Judgments   from   Hargrave's  MSS.,   by 

•trued  to  mean  "out  of  the  territories  of  Bannister,  p.  824:  where  see  as  to  the 

the  East  India  Company."     Ruckmahoye  inconveniences  which    would  arise  from 

▼.  Mottiektmd,  5  Moo.  Ind.  App.  (P.  C.)  an  equitnblc  construction  of  the  statute. 
234.  ( p)  Rhodes  v.  Smeihursi,  (Exch.  Cham.) 

(m)  See  Richards  v.  Richards,  2  B.  &  6  M.  &  W.  351. 
Ad.  447.  [q)  Smith  v.  ffill,  1  Wils,  184. 

(»)  Chandler  v.  VUeit,  2  Wms.  Saund. 

m2 
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learned  judge  speaks  of  the  uniform  construction  otaU  the  statutes 
of  limitation  in  this  respect;  and  see  ante,  p.  161. 

The  exception  in  the  7th  section  of  the  21  Jac.  I.  c.  16,  as  to 
persons  being  beyond  the  seas,  extended  only  to  the  case  of  plain- 
tiffs, and  not  to  that  o(  defendants  {r).  But  by  4  Ann.  c.  16,  s.  19, 
it  is  enacted,  that  "If  any  person  or  persons  against  whom  there 
is  or  shall  be  any  cause  of  action  upon  the  case  («),  or  any  of  them, 
be  or  shall  be,  at  the  time  of  any  such  cause  of  suit  or  action 
given  or  accrued,  fallen  or  come  beyond  the  seas,  then  such  person 
or  persons  who  is  or  shall  be  entitled  to  any  such  suit  or  action  shall 
be  at  liberty  to  bring  the  said  actions  against  such  person  or  persons 
after  their  return  from  beyond  the  seas,  so  as  they  take  the  same 
within  such  times  as  are  respectively  limited  for  the  bringing  of 
the  said  actions,  before  by  this  act  and  by  the  said  other  act  made 
in  the  21  Jac  I." 

Under  the  above  section,  it  is  a  suflScient  reply  to  a  plea  of  the 
statute,  that  the  defendant  was  in  the  East  Indies  at  the  time  of  the 
cause  of  action  accrued,  and  that  the  plaintiff  commenced  his  suit 
against  the  defendant  within  six  years  after  his  return  to  this  king- 
dom ;  and  it  is  no  answer  to  this  to  say,  that  when  the  cause  of 
action  accrued,  both  the  plaintiff  and  defendant  were  resident  in 
India,  within  the  jurisdiction  of  the  same  court,  and  that  the  de- 
fendant, after  the  cause  of  action  accrued,  remained  more  than  six 
years  in  India,  within  the  said  jurisdiction  (t).  But  a  defendant 
who  was  beyond  seas  at  the  time  of  the  cause  of  action  accruing, 
and  still  is  so,  may  be  sued  during  his  continuance  abroad,  as  wdl 
as  after  his  return;  Forbes  v.  Smith,  1 1  Exch.  161.  A  return  to  tliis 
country  for  a  few  days  only,  and  without  any  animus  revertendi,  as  by 
a  ship  touching  at  a  port  in  this  country,  is,  it  seems,  sufficient  to  set 
the  statute  running.  Gregory  v.  Hurrill,  5  B.  &  C.  341.  See  the 
facts  fuller  stated,  1  Bing.  328,  333,  S.  C. 

The  exceptions  created  by  the  preceding  section  of  the  statute  of 
James  were  five  in  number,  viz,,  infancy,  coverture,  insanity,  impri- 
sonment, and  absence  beyond  seas.  The  effect  of  the  two  latter  ex- 
ceptions, however,  has  been  much  limited  by  the  Mercantile  Law 
Amendment  Act,  19  &  20  Vict.  c.  97,  which,  by  s.  10,  enacts  that— 

"  No  person  or  persons  who  shall  be  entitled  to  any  action  or  suit, 
with  respect  to  which  the  period  of  limitation  within  which  the  same 
shall  be  brought  is  fixed  by  the"  21  Jac.  I.  c.  16,  s.  3 ;  4  Ann.  c.  16, 
8.  17 ;  63  Geo.  III.  c.  127,  s.  5;  3  &  4  Will.  IV.  c.  27,  ss  40,  41, 
42;  3  &  4  Will.  IV.  c.  42,  s.  3;  16  &  17  Vict.  c.  113,  s.  20; 
"  shall  be  entitled  to  any  time  within  which  to  commence  and  sue 
such  action  or  suit,  beyond  the  period  so  fixed  for  the  same  by  the 
enactments  aforesaid,  by  reason  only  of  such  person,  or  some  one 
or  more  of  such  persons,  being  at  the  time  of  such  cause  of  action 

(r)  Hall  ▼.  Wyboum,  Carth.  136.  sumpsit  are  mentioned  in  this  statute. 

(s)  Several  other   actions  besides  as-  {t)  miliatnt  v.  Jonet,  13  East,  439. 
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or  suit  accrued  beyond  the  seas,  or  in  the  cases  in  which,  by  virtue 
of  any  of  the  aforesaid  enactments,  imprisonment  is  now  a  disa- 
bility by  reason  of  such  person,  or  some  one  or  more  of  such  per- 
sons, being  imprisoned  at  the  time  of  such  cause  of  action  or  suit 
accrued." 

The  above  section  would,  it  seems,  apply  to  foreigners  as  well 
as  to  English  subjects  (m)  ;  but  only  to  plaintiffs,  and  not  to  defend- 
ants (x).  It  has  introduced  no  change  with  regard  to  joint  plain- 
tiffs, where  one  or  more  of  them  only  are  beyond  seas  (or  in  prison) 
at  the  time  of  the  cause  of  action  accruing,  for  before  the  above 
statute  it  was  held,  that  where  there  were  several  partners,  some  of 
whom  were  in  England  and  others  beyond  seas,  when  the  cause 
of  action  accrued,  the  action  must  nevertheless  have  been  brought 
within  six  years  next  afler  the  cause  of  action  accruing,  notwith- 
standing the  absence  of  the  others  beyond  seas(y);  but  now  a 
sole  plaintiff,  or  joint  plaintiffs  (whether  foreigners  or  not),  all  or 
any  of  whom  are  beyond  seas,  or  in  prison,  at  the  time  of  the 
cause  of  action  accruing,  must  sue  withm  the  six  years.  This  sec- 
tion is  retrospective,  and  applies  to  persons  in  prison  at  the  passing 
of  the  act  (29th  January,  1866).  Cornilly.  Hudson,  27  L.  J., 
Q.  B.  8. 

By  the  11th  section  of  the  last-mentioned  act,  it  is  enacted, 
that  "  Where  such  cause  of  action  or  suit,  with  respect  to  which 
the  period  of  limitation  is  fixed  by  the  enactments  aforesaid,  or 
any  of  them,  lies  against  two  or  more  joint  debtors,  the  person  or 
persons  who  shall  be  entitled  to  the  same  shall  not  be  entitled  to 
any  time  within  which  to  commence  and  sue  any  such  action  or 
suit  against  any  one  or  more  of  such  joint  debtors  who  shall  not 
be  beyond  the  seas  at  the  time  such  cause  of  action  or  suit  accrued, 
by  reason  only  that  some  other  one  or  more  of  such  joint  debtors 
was  or  were  at  the  time  such  cause  of  action  accrued  beyond  the 
seas, — and — Such  person  or  persons  so  entitled  as  aforesaid  shall 
not  be  barred  from  commencing  and  suing  any  action  or  suit  against 
the  joint  debtor  or  joint  debtors  who  was  or  were  beyond  seas 
at  the  time  the  cause  of  action  or  suit  accrued,  after  his  or  their 
return  from  beyoi\d  seas,  by  reason  only  that  judgment  was  already 
recovered  agamst  any  one  or  more  of  such  joint  debtors  who  was 
not  or  were  not  beyond  seas  at  the  time  aforesaid." 

The  above  section,  it  will  be  observed,  only  applies  to  cases  of 
joint  defendants;  in  which  case  it  was  held,  previously  to  the  above 
statute,  that  if  one  of  two  or  more  joint  defendants  were  beyond 
seas  at  the  time  when  the  cause  of  action  accrued,  the  statute  did 
not  begin  to  run  against  any  of  them  till  all  were  returned,  or 
those  beyond  seas  dead;  Towns  v.  Mead,  16  C.  B.  123:  because 
the   defendants  remaining  in   this   country,  who   could  alone  be 

(»)  Le  Veux  v.  Berkeley y  2  D.  &  L.  31.  {y)  Perry  ▼.  Jackson,  4  T.  R.  516. 

(x)  Hall  ▼.  Wyboum,  Carth.  136. 
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brought  before  the  courts  here,  mieht  be  insolvent,  (see  JPannin 
V.  Anderson^  7  Q.  B.  811);  and  a  judgment  against  one  or  more  of 
them  would  be  a  bar  to  any  action  against  those  who  were  abroad 
on  their  return  home  (King  v.  Hoare,  13  M.  &  W.  494).  The  latter 
difficulty  is  met  by  the  second  part  of  the  above  section ;  the  former 
by  the  provisions  of  the  Common  Law  Procedure  Act,  1852,  with 
respect  to  suing  defendants,  whether  British  subjects  or  foreigners, 
resident  without  the  jurisdiction  of  the  superior  courts. 

The  principle  of  the  following  cases,  decided  before  the  late  sta- 
tute, on  "  absence  beyond  seas,"  would  still  be  applicable  to  cases 
of  infancy,  coverture  and  insanity,  some  or  one  of  them« 

If  the  plaintiff,  whether  Englishman  or  foreigner,  is  (beyond  sea) 
at  the  time  when  the  cause  of  action  accrues,  he  still  has  six  years 
afler  (his  return)  in  which  to  bring  the  action,  however  long  he 
may  have  continued  (abroad),  and  if  he  never  (comes  to  England), 
his  right  of  action  is  not  barred  either  against  himself  or  his  ex- 
ecutors or  administrators,  after  his  death,  who  have  six  years  at  all 
events  to  bring  the  action  in  (z).  If  a  plaintiff  be  (beyond  seas) 
at  the  time  the  cause  of  action  accrued,  he  may  sue  at  any  time 
before  (his  return),  as  well  within  the  time  limited  as  after  (a).  And 
see  Sturt  v.  Mellish,  2  Atk.  613;  Perry  v.  Jackson^  ante,  p.  166. 

9.  Set-off. 

9.  Setoff. — At  common  law,  if  the  plaintiff  was  indebted  to  the 
defendant,  in  as  much  or  even  more  than  the  defendant  owed  to 
him,  yet  the  defendant  had  not  any  method  of  setting  off  such  debt 
in  the  action  brought  by  the  plaintiff  for  the  recovery  of  his  debt, 
and  consecjuently  tne  defendant  was  driven  to  a  cross  action.  To 
obviate  this  inconvenience,  and  to  prevent  circuity  of  action,  or  a 
bill  in  equity,  it  was  enacted  by  2  Geo.  II.  c.  22,  s.  13  (made  per- 
petual by  8  Geo.  II.  c.  24,  s.  4)  that :— "  Where  there  are  mutual 
debts  between  the  plaintiff  and  defendant,  or  if  either  party  sue  or 
be  sued  as  executor  or  administrator,  where  there  are  mutual  debts 
between  the  testator  or  intestate,  and  either  party,  one  debt  may  set 
against  the  other." 

And  by  8  Geo.  II.  c.  24,  s.  5,  it  was  enacted  and  declared, 
that: — "By  virtue  of  the  (preceding  clause),  mutual  debts  may  be 
set  against  each  other — notwithstanding  that  such  debts  are  deemed 
in  law  to  be  of  a  different  nature;  unless  in  cases  where  either 
of  the  said  debts  shall  accrue  by  reason  of  a  penalty  contained 
in  any  bond  or  specialty ;  and  in  all  cases  where  either  the  debt 
for  which  the  action  hath  been  or  shall  be  brought,  or  the  debt 

(«)  Totmuend  ▼.  Deacon,  3  Exch,  706,  the  six  years, 

where    Parke,    B.,     expressed   a    doubt  (a)  Le  Veux  v.  Berkeley,  5  Q.  B.  856 ; 

whether  executors  or    administrators  in  PigoU  v.  Rush,  4  A.  &  £.  912,  the  latter 

such  a  case  are  bound  to  sue  even  within  a  case  of  a  plaintiff  in  prison. 
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intended  to  be  set  against  the  same,  hath  accrued  or  shall  accme 
by  reason  of  any  such  penalty,  the  debt  intended  to  be  set  off 
shall  be  pleaded  in  bar,  in  which  plea  shall  be  shown  how  much 
is  truly  and  justly  due  on  either  side ;  and  in  case  the  plaintiff  shall 
recover  in  any  such  action  or  suit,  judgment  shall  be  entered  for  no 
more  than  shall  appear  to  be  truly  and  justly  due  to  the  plaintiff, 
after  one  debt  being  set  against  the  other  as  aforesaid." 

1.  The  set-off  must  be  for  a  debt,  such  as  an  action  of  iftdebitaitig 
asswmpsk  will  lie  for  (ft).  A  claim  therefbre  merely  sounding  in 
damages,  and  not  capable  of  being  liquidated  at  the  time  of  plead- 
ing, e.g,  a  contract  to  iudiemnify  A.  from  all  such  sums  as  he  should 
advance  to  B.,  cannot  be  set  oS(c),  See  post,  tit.  ''Debt  on 
Bond,"  "  Set-off." 

2.  The  debts  sued  for,  and  the  debts  intended  to  be  set  off,  must 
be  mutual  J  and  due  in  the  same  righted).  Hence  a  joint  debt 
cannot  be  set  against  a  separate  demand  (e) ;  nor  a  separate  debt 
against  a  joint  demand  (/).  But  a  debt  due  to  the  defendant,  as 
surviving  partner,  may  be  set  against  a  demand  on  defendant  in 
his  own  right  (^) ;  and,  e  converse,  a  debt  due  from  the  plaintiff, 
as  surviving  partner,  may  be  set  against  a  debt  due  from  defendant 
to  the  plaintiff  in  his  own  right  (A).  If  a  plaintiff  sue  a  single  de- 
fendant on  what  is  in  fact  a  joint  debt  from  the  defendant  and  A., 
the  defendant  may  set  off  a  debt  due  from  the  plaintiff  to  him  and 
A.,  without  pleading  the  lion-joinder  in  abatement  (i). 

A  defendant,  sued  as  executor  or  administrator,  cannot  set  off 
a  debt  due  to  himself  personally,  nor  can  a  person  who  is  sued 
for  his  own  debt  set  off  what  is  due  to  him  as  executor  or  admi- 
nistrator. "  The  Stat.  2  Geo.  II.  c.  22,  s.  13,  says,  '  or  if  either 
party  sues  or  is  sued  as  executor  or  administrator,  where  there  are 
mutual  debts  between  the  testator  or  intestate  and  either  party, 
one  debt  may  be  set  against  the  other ;'  so  that  it  is  confined  by  the 
statute  expressly  to  cases  where  the  suit  is  as  executor  or  adminis- 
trator" (j).  Hence  where  an  executor  sues  for  a  cause  of  action 
arising  after  the  death  of  the  testator,  the  defendant  cannot  set  off 
a  debt  due  to  him  from  the  testator  (A),  for  to  allow  this  would  be 
to  alter  the  course  of  distribution ;  see  Bull.  N.  P.  180,  n.  (ft).  A. 
having  beeii  appointed  by  B.,  his  attorney,  to  receive  his  rents,  did, 
after  S.'s  death,  receive  rent  due  to  B.  in  his  lifetime ;  the  executrix 
of  B.  brought  an  action  against  A.  for  the  money  in  her  own  name; 
the  defendant  gave  notice  to  set  off  a  debt  due  to  him  from  the 
testator,  which  was  not  allowed  at  the  trial,  because  the  suit  not 

(*)  Per  Aihurtt,  J.,  HowUit  v.  Strick-  (g)  Slipper  v.  Stidttme,  5  T.  R.  493. 

land,  Cowp.  56.  (h)  French  v.  Andrade,  6  T.  R.  582. 

(c)  MorUy  v.  Inglit,  4  B.  N.  C.  58.  (t)  Stackwood  v.  Dunn,  3  Q.  B.  822. 

(d)  Gale  v.  Luttrell,  1  Y.  &  J.  180.  {j)  Per  Fortescue,    B.,  in    Shipman  v. 

(e)  Arnold  ▼.  Bainbrigge,  9  Exch.  153.  Thompson,  infra, 

if)  France  v.    White,  6  B.  N.  C.  33.  (A)  Houtton  v.  i2o6erl«on,  4  Campb.  342. 

See  Gordon  v.  Ellis,  2  C.  B.  821. 
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being  as  executor,  the  case  was  not  within  the  statute.  The  court 
of  C.  P.,  on  a  case  made,  concurred  in  opinion  with  the  judge  who 
tried  the  cause  (/).  The  same  rule  holds  where  the  plaintiff  de- 
clares as  executor,  if  the  cause  of  action  arose  after  the  death  of  the 
testator.  In  an  action  by  the  plaintiff,  as  executor  (tn),  for  goods 
sold  and  delivered  to  the  defendant  by  the  plaintiff,  as  executor, 
the  defendant  pleaded  a  set-off  for  a  debt  due  from  the  testator  to 
the  defendant.  On  demurrer,  the  court  held  the  plea  bad :  for  to 
allow  a  set-off  in  this  case  would  be  altering  the  course  of  distri- 
bution (7^). 

So  if  the  cause  of  action  arises  partly  in  the  time  of  the  testator  and 
partly  in  the  time  of  the  executor,  although  the  plaintiff  declares  as 
executor,  yet  the  defendant  cannot  set  off  a  debt  due  from  the  tes- 
tator to  him.  In  covenant  by  the  plaintiffs  as  executors,  for  rent 
arrear  in  the  lifetime  of  the  testator,  and  also  since  his  death, 
the  defendant,  at  the  trial  before  Lord  Mansfield,  set  off  a  debt 
due  from  the  testator  to  him ;  and  the  plaintiffs  were  nonsuited. 
Erskine  moved  for  a  new  trial,  on  the  ground  that  this  debt  could 
not  be  set  off  in  this  case,  but  Lord  Mansfield^  C.  J .,  said  that  he 
was  satisfied  on  the  point  on  the  authority  of  KUvington  v.  Steven- 
son, and  made  the  rule  absolute ;  Teggetmeyer  v.  Lumlty,  cited 
Willes,  264,  in  nota.  .If  the  executor  be  defendant,  sued  for  a 
debt  which  accrued  to  the  plaintiff  from  the  testator  in  his  lifetime, 
the  executor  cannot  set  off  a  debt  due  to  him  as  such,  since  the 
testator's  decease  (o).  But  if  he  be  sued  on  an  account  stated  by 
him  as  such  since  the  testator's  decease,  he  may  set  off  a  debt  due 
from  the  plaintiff  to  the  testator  in  his  lifetime  (p) ;  for  an  account 
stated  by  an  executor  as  such  must  be  taken  to  show  a  debt  due 
from  his  testator  to  the  other  party,  and  against  this  it  is  clear  that 
a  debt  due  from  that  other  party  to  the  testator  may  be  set  off  (y). 

3.  A  debt  banned  by  the  Statute  of  Limitations  cannot  be  set 
off  (r),  "  for  the  remedy  by  way  of  set-off  was  intended  to  super- 
sede the  necessity  of  a  cross  action,  and  a  debt  barred  by  the  statute 
cannot  be  recovered  by  action."  If  such  debt  be  pleaded  in  bar  to 
thq  action,  the  plaintiff  may  reply  the  Statute  of  Limitations  («) ;  if 
the  six  years  have  expired  at  the  commencement  of  the  action  {t). 
An  attorney  may  set  off  his  bill,  though  he  could  not  have  recovered 
upon  it,  not  having  delivered  it  duly  signed  a  month  befofe  action, 
but  in  such  a  case  he  must  deliver  it  in  time  to  have  it  taxed  before 
trial.     Hooper  v.  Till,  1  Dougl.  199,  in  notis, 

4.  Where  either  of  the  debts  accrues  by  reason  of  a  penalty,  the 

(/)  Shipmanv.  Thompton,  Willes,  103.  {q)  Rees  v.  Watts,  11   Exch.  416,  per 

(m)  KUvington y.  Stevenson, ciied'Willes,  Cur. 
264.  (r)  Per   Willes,   C.    J.,  Hutchinson    v. 

(n)  Durnford'B  note,  Willes,  264.  •  Sturges,  Willes,  262. 

(o)  Mardall  v.   Thellusson,  6  E.  &   B.  (*)  Remington  y.  Stevens,  Str.  1271. 

^76.  (t)  Walter  v.  Clements,  15  Q.  B.  1046. 

(  p)  Blakesley  v.  Smallwood,  8  Q.  B.  538. 
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plea  of  set-off  must  show  what  is  "  truly  and  justly  due  on  either 
side"  (tt) ;  and  the  averment  has  been  held  to  be  traversable  (r). 

6.  The  court,  under  the  statutes  of  set-off,  can  take  notice  of  an 
interest  at  law  only  (ar) ;  and  as  it  has  been  determined  that  any 
defence  good  against  a  plaintiff  on  the  record,  who  is  suing  as  a 
trustee  merely,  is  good  against  the  cetteux  qtte  trusts  who  are  using 
his  name  (y),  the  met  that  the  plaintiff  is  suing  as  a  trustee,  would 
be  no  answer  to  a  plea  of  set-off.  By  the  Common  Law  Pro- 
cedure Act,  1854,  equitable  pleadings  are  in  some  cases  allowed, 
(antey  p.  162).  Where  in  an  action  against  executors  for  work 
done,  money  lent,  &c.,  to  the  testator,  the  defendants  pleaded  a 
set-off  for  money  due  from  the  plaintiff  to  the  testator  for  the  use 
and  occupation  of  premises,  money  lent,  &c.,  and  the  plaintiff  re- 
plied "  on  equitable  grounds,"  that  the  testator  bequeathed  to  him 
and  his  children  certain  sums,  and  declared  by  his  will  that  the 
money  and  other  effects  already  delivered  by  him  to  the  plaintiff 
and  his  children  should  be  deemed  advancements,  and  that  they 
should  not  be  required  to  account  for  the  same,  the  Court  of  Ex- 
chequer held  the  replication  bad  on  demurrer  (z). 

Under  the  operation  of  the  8  PI.  R.  Hil.  T.  1853,  a  set-off  must 
be  pleaded  specially,  (unless  the  plaintiff  has  admitted  it  in  his  par- 
ticulars of  demand,  13  PL  R.  Hil.  T.  1853,)  and  cannot,  as  formerly, 
be  given  in  evidence  under  a  notice  of  set-off  (a).  A  form  is  given 
in  schedule  B.  to  the  Common  Law  Procedure  Act,  1852,  "  That 
the  plaintiff  at  the  commencement  of  this  suit  was,  and  still  is,  in- 
debted to  the  defendant  in  an  amount  equal  to  the  plaintiff's  claim 
for  [state  the  cause  of  set-off  as  in  a  declaration]^  which  amount  the 
defendant  is  willing  to  set  off  against  the  plaintiff's  claim." 

By  19  Pr.  R.  Hil.  T.  1853,  particulars  of  set-off  (which  must  be 
delivered  with  every  plea  of  set-off,  "  containing  claims  of  a  similar 
nature  as  those  in  which  a  plaintiff  is  required  to  deliver  or  file 
particulars")  shall  be  annexed  by  the  plaintiffs  attorney  to  the 
record  at  the  time  it  is  entered  with  the  proper  officer. 

Independently  of  any  statute,  however,  there  may  be  a  set-off, 
and  that  either  by  express  agreement,  as  where  the  master  of  a 
barge  agreed  with  the  owner,  a  carrier,  that  any  loss  or  damage 
sustained  by  the  goods  conveyed  in  his  barge  should  be  deducted 
from  his  wages  {b) ;  or  implied  agreement,  as  where  by  the  custom 
of  the  hat  trade,  tfie  injury  sustamed  by  the  hats  in  the  process  of 
dyeing,  was  deducted  from  the  charge  for  dyeing  (c) ;  so  where  by 

(tt)  8  Geo.  II.  c.  24,  8.  5  ;  Attwooll  ▼.  {y)  Gibson  v.  Winter,  5  B.  &  Ad.  96. 

Attwoolly  2  E.  &  B.  28.    A  misstatement  in  \z)  Gulliver  v.  Gulliver,  1  H.  &  N.  174. 

this  respect  would  {semble)  be  matter  of  (a)  Graham  v.  Partridge,   1   M.  &   W. 

form  only  {per  Campbell,  C.  J.,  S,  C.)  and  395. 

amendable.     Symm<msy.  Knox,3T.R,65,  (6)  Cleworth  v.  JHcl^ord,  7  M.  &  W. 

(v)  Grimwood  v.  Barrit,  6  T.  R.  460.  814. 

(x)  Per  LittUdale,    J,,   in     Tucker  ▼.  (c)  Bairford  ▼.  Harris,  1  Stark.  843  ; 

Tucker,  4  B.  &  Ad.  751.  and  see  Burehell  v.  Salter,  1  Q.  B.  197. 
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the  usage  at  Lloyd's,  as  between  infiurance  brokers  and  the 
underwriters,  a  particular  loss  is  settled  for  the  assured  by  the 
underwriter  setting  off  his  general  balance  for  premiums  due  from 
the  broker,  against  the  sum  due  to  the  assured  on  the  poUcy  {e). 

A  setroiF  reducing  the  plaintiff's  demand  under  40«.  will  not 
entitle  the  defendant  to  enter  a  suggestion  on  the  roll,  in  order  to 
obtain  costs  (/),  either  under  3  Jac.  I.  c.  15,  s.  4(^),  or  23 Geo.  II. 
c.  33,  8.  19  (A),  if  it  appear  that  a  sum  exceeding  408.  was  due  at 
the  time  of  action  brought  (i).  Under  the  Court  of  Requests  Act, 
for  Southwark,  22  Geo.  11.  c.  47,  s.  6,  if  the  debt  which  was  origi- 
nally above  408.  be  reduced  below  40«.  by  part-payment  before 
action  brou&rht,  the  defendant  will  be  permitted  to  enter  a  sugges- 
tion. Clar%  y.  AsheWy  8  East,  28.  So  under  the  London  Court 
of  Requests  Act,  if  the  debt  be  reduced  by  partr-payment  below  5/. 
before  action  brought,  the  defendant  will  be  permitted  to  enter  a 
suggestion.  Horn  v.  Hughes j  8  East,  347  (A).  But  where  the  de- 
fendant, afier  action  brought,  paid  10^  into  court  in  respect  of  one 
breach  declared  on,  which  the  plaintiff  accepted  in  satisfaction,  and 
in  respect  of  the  other  two,  which  went  to  trial,  the  plaintiff  re- 
covered 1^.  damages,  it  was  held  that  the  plaintiff  was  entitled  to 
his  costs,  within  the  43  Eliz.  c.  6,  s.  2,  notwithstanding  the  judge 
had  certified  to  deprive  him  of  them(/);  and  seepo^^,  p.  176. 
With  respect  to  inferior  courts  generally,  it  is  a  rule,  that  every  part 
of  the  cause  of  action  should  appear  to  be  within  the  jurisdiction  of 
the  court.  Where,  therefore,  part  of  the  cause  of  action  appears 
to  have  arisen  out  of  such  jurisdiction,  the  court  will  not  allow  a 
suggestion  to  be  entered  (m). 

Replication. — The  form  of  the  replication  to  a  plea  of  set-off  is 
"  that  the  plaintiff  was  not  nor  is  inaebted  as  alleged,"  or  a  joinder 
of  issue  under  the  79th  section  of  the  Common  Law  Procedure 
Act,  1862,  under  which  evidence  of  payment  of  the  sum  set  off 
may  be  given,  which  it  could  not  be  under  a  replication  of  "  never 
indebted"  (w).  Under  a  replication  of  nil  debet  to  a  plea  of  set-off 
the  plaintiff  may  show  that  the  debt  sought  to  be  set  off  is  due 
from  himself  ana  a  third  party  (o).     "  What  the  defendant  (under  a 

(e)  Stewart  v.  Aberdein,  4  M.  &  W.  211.  that  the  freehold,  &c.,  or  an  act  of  bank- 

(/)  Such  Baggestions,    if   made,  are  ruptcy,  principally  came  in  qnestion.     ft 

traversable  and  triable  by  a  jury.    Waism  does  not  appear  that  the  court,  in  Grott 

▼.  Quiller,  11  M.  &  W.  760.  v.  Fisher^  adverted  to  this  difference. 
(g)  Pitts  V.  Carpenter^  Str.  1191.  {k)  The  above-mentioned  four  acta  are 

(h)  Orott  V.  FUher,  S  Wils.  48.  probably  obsolete,  or  have  been  abolished 

(i)  The  language  of  the  above  two  sta-  by  Order  in  Council  since  the  passing  of 

tutea  is  different.      By   the    statute  of  the  County  Courts  Act,  9  &  10  Vict.  c.  95, 

James,  if  it  appear  to  the  judge  that  the  but  the  principle  of  them  appliea  to  that 

debt  to  be  recovered  does  not  amount  to  act     Woodhamt  v.  NeiPman^  7  C.  B.  654. 

40«.  the  defendant  shall  have  cosu.     By  (/)  Richards  v.  Blvek,  6  C.  B.  443. 

the  statute  of  George,  the  defendant  shall  (m)  Thorn  v.  CMnnock,  1  M.  &  G.  216. 

recover  double  costs,  \f  the  jury ^  upon  the  (n)  Stockbridge  v.  Sussams,  3  Q.  B.  239. 

trial  of  the  causey  find  the  damages  for  the  (o)  Arnold  v.  Bmnbrigge,  9  Exch.  153. 

plaintiff  vmder  40«.,  unless  the  judge  certify 
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plea  of  set-<}fF)  undertakes  to  prove  is  diat  his  cross  demand  in  its 
integrity  equals  the  plaintiff  s  whole  claim  when  proved"  (77). 
'^  In  order  to  make  the  defence  available,  it  shoald  be  equally  true 
at  the  time  of  trial  as  at  the  time  of  pleading"  (9).  A  replication 
of  payment  to  a  plea  of  set-ofF  is  therefore  good  (r) ;  and  e  converso 
where  a  set-off  proved  was  less  than  the  plaintiff's  claim  at  the 
commencement  of  the  action^  but  (in  consequence  of  payment  by 
defendant  after  action)  more  at  the  time  of  trial,  it  was  held  that 
the  plainjtiff  was  still  entitled  to  a  verdict  (with  nominal  damages) 
on  tne  plea  of  set-off  («).  As  to  the  replication  in  set-off  when 
part  of  the  money  attempted  to  be  set  off  has  been  subsequently 
to  plea  paid  into  court  by  the  plaintiff  in  a  cross  action  by  the  de- 
fendant against  him,  see  Briscoe  v.  Sill^  10  M.  &.  W.  735. 

10.  Tender, 

10.  Tender. — "The  principle  of  a  plea  of  tender  is  this,  that  the 
defendant  has  always  been  ready  at  all  times  to  pay  upon  request, 
and  upon  a  particular  occasion  offered  the  money"  (0-  To  an  ac- 
tion of  simple  contract  the  defendant  may  plead  the  general  issue 
as  to  part  of  the  plaintiff's  demand,  and  a  tender  before  the  com- 
mencement of  the  suit  as  to  the  rest ;  but  the  defendant  wiQ  not 
be  permitted  to  plead  the  general  issue  to  the  whole  declaration, 
ancl  a  tender  as  to  part;  bscause,  if  the  general  issue  should  be 
found  for  the  defendant,  it  would  then  appear  on  the  record;  that 
nothing  was  due,  although  the  defendant  by  his  plea  of  tender 
had  admitted  something  to  be  due  (u).  A  tender  may  be  pleaded 
to  a  quantum  meruit  (x). 

What  a  good  Tender,  —  "A  tender  must  be  of  a  specific  sum 
on  a  specific  account,  and  if  it  be  upon  a  condition  which  the 
creditor  has  a  right  to  object  to,  it  is  not  a  good  tender"  (y).  Thus 
an  offer  to  pay  a  sum  of  money  with  a  condition  that  it  shall  be 
accepted  as  the  whole  baltmce  due,  when  a  larger  sum  is  claimed, 
does  not  amount  to  a  legal  tender  of  the  sum  offered  to  be 
paid  {z).  But  where  the  words  used  in  making  the  tender  were, 
"  I  am  come  vnth  the  amount  of  your  biU,"  and  the  plaintiff  re- 
fused the  money,  saying,  "  I  shall  not  take  that — it  is  not  my  bill;" 
it  was  held,  that  the  tender  was  suflScient,  "  for  a  defendant  who 
makes  a  tender  always  means  that  the  amount  tendered,  though 
less   than  the  plaintiff's   bill,   is  all  he  is  entitled  to  demand  m 

( p)  Per  Alderwm^  B.,  in  Mead  t.  Both-  Anon,,  G.  B.  M.  40  Geo.  III.  MSS. ;  Mac- 
ford,  6  Ezch.  336.  Mian  v.  Howard,  4  T.  R.  194. 

(q)  Per  Parke,  B.,  in  Briscoe  v.  HilL  (r)  Johnson  y.  Lancaster,  Str.  576. 

(r)  Eyton  y.  Littledak,  4  Exch.  Id9.  (y)  Per  Mauls,  B.,  in  Bevans  y.  Rees,  5 

(«)  Spradbery  y.  (7i7/am,  2  L.,  M.  &  P.  M.  3|  W.  306. 

366.  (e)  Evans  y.  JudkinSf  4  Campb.    156 ; 

(/)  Per  Parke,  B.,  Hesketh  y.  Fawcett,  ace.  Strong  y.  Harvey,   3   Bingh.    304 ; 

2  D.  N.  S.  829.  Foord  y.  NoU,  2  D.  N.  S.  617. 

(«)  Dowgall  y.  Bouman,  3  Wils.  145 ; 
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respect  of  it"  (a).  "  The  person  making  a  tender  has  a  right  to 
exclude  presumptions  against  himself  by  saying,  ^  I  pay  this  as 
the  whole  that  is  due/  but  if  he  requires  the  other  party  to  accept 
it  as  all  that  is  due,  that  is  imposing  a  condition,  and  when  the 
offer  is  so  made  the  creditor  may  refuse  to  consider  it  as  a 
tender"  (6). 

In  order  to  sustain  a  plea  of  tender,  it  is  not  necessary  in  all 
cases  to  prove  the  actual  production  of  money,  in  monies  num- 
bered ;  it  will  be  sufficient  to  show  that  the  defendant  was  in  a 
present  condition  to  substantiate  his  offer,  and  that  the  plaintiff 
dispensed  with  the  production  of  the  money;  but  there  must  be 
either  an  actual  offer  of  the  money  produced,  or  the  production  of 
it  must  be  dispensed  with  by  the  express  declaration  or  equivalent 
act  of  the  creditor  (c) ;  and  whether  there  has  been  such  dispensa- 
tion or  not  is  a  question  for  the  jury  (d),  "  Where  there  is  a  dis- 
pute as  to  the  amount  of  the  demand,  the  plaintiff,  by  objecting 
to  the  quantum,  may  dispense  with  a  tender  of  the  actual  or  of 
any  specific  sum;  there  should,  however,  be  an  offer  to  pay  by 
producing  the  money,  unless  the  plaintiff  dispenses  with  the  tender 
expressly,  by  saying,  that  the  defendant  need  not  produce  the 
money,  as  he  would  not  accept  it ;  for  though  the  plaintiff  might 
refuse  the  money  at  first,  yet  if  he  saw  it  produced,  he  might  be 
induced  to  accept  of  it"  (e). 

If  a  man  tender  more  than  he  ought  to  pay,  it  is  good,  for  omne 
majus  continet  in  se  minuSy  and  the  other  ought  to  accept  so  much 
of  it  as  is  due  to  him  (/).  Hence,  a  proof  of  a  tender  of  20/.  Q*.  Qd. 
in  bank  notes  and  silver  was  held  sufficient  to  support  a  plea  of 
tender  of  20/.  (g).  "  If  a  debtor  tenders  a  lai^er  sum  than  is  due, 
and  asks  for  change,  this  will  be  a  good  tender,  if  the  creditor  does 
not  object  to  it  on  that  account y  but  only  demands  a  larger  sum. — 
There  is  not  any  occasion  to  produce  the  money,  if  the  creditor 
refuses  to  receive  it  on  account  of  more  being  due"  (A).  A  tender 
of  part  of  an  entire  demand  is  inoperative,  and  if  the  demand  be 
entire  that  fact  may  be  replied  to  a  plea  of  tender  (i).  Where  money 
is  refused  on  the  ground  of  more  being  due,  the  plaintiff  cannot 
afiterwards  object  to  the  tender  on  the  ground  that  a  receipt  was 
demanded  (k).  Where  defendant,  being  indebted  to  the  plaintiff  in 
3/.  10*.,  produced  to  him  a  5/.  bank  note^  and  desired  him  to  take 
3/.  \0s,  out  of  that,  it  was  held,  that  it  was  not  a  good  tender;  for, 
"  if  I  tender  a  man  twenty  guineas  in  the  current  coin  of  the  realm, 

(a)  Henwood  v.  Oliver,  1  Q.  B.  409.  vans  v.  Beest  6  M.  &  W.  806. 

(b)  Per  Erie,  J.,  Bowen  v.  Oteen,  11  Q.  (g)  Dean  v.  James^  4  B.  &  Ad.  547. 

B.  130.  (A)  Per  Kenyan,  C  J.,  in  Black  v.  Smith, 

(c)  Thomas  v.  Evans,  10  East,  101.  Peake's  N.  P.  C.  88. 

(d)  Douglas  V.  PatHcky  3  T.  R.  683  ;  (i)  Dixon  v.  Clark,  5  C.  B.  365. 

Finch  V.  Brook,  1  B.  N.  C.  253.  (*)  Richardson  v.  Jackson,  8  M.  &  W. 

(e)  Per  Kenyon,  C.  J.,  4  Esp.  68.     See       298,  and,  qtuere,  whether  he  could  object 
Finch  ▼.  Brook,  1  B.  N.  C.  258.  on  such  a  ground  at  all.     S,  C. 

(/)   Wade's  case,  5  Rep.   115,  a;  Be- 
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this  may  be  a  very  good  tender  for  fifteen,  for  he  has  only  to  select 
so  much,  and  restore  me  the  residue.  But  a  tender  in  bank  notes  is 
quite  different.  In  that  case  the  tender  may  be  made  in  such  a 
way  that  it  is  physically  impossible  for  the  creditor  to  take  what  is 
due  and  restore  the  difference.  If  3/.  10*.  could  be  tendered  by  a 
note  for  5L,  so  it  might  by  a  note  for  60,000/."  (/).  But  if  not  ob- 
jected to  on  that  account,  such  a  tender  would  seem  to  be  good ; 
per  BuUer,  J.,  in  Wright  v.  Reed,  3  T.  R.  654. 

The  defendant  pleaded  a  tender  of  10/.;  the  evidence  was,  that 
the  defendant,  having  been  employed  as  attorney  for  the  plaintiff, 
had  in  that  character  received  for  his  use  10/.  in  part  payment,  and 
in  going  from  home  for  a  time,  left  the  10/.  with  his  clerk  there. 
Some  time  afterwards  the  plaintiff  called  and  demanded  16/.  8s.  l\d., 
which  he  said  he  supposed  Evans  had  received,  when  the  clerk 
told  him  that  Evans  was  gone  from  home,  and  had  left  with  him  10/. 
to  give  to  the  plaintiff  when  he  called.  The  plaintiff  said  he  would 
not  receive  the  10/.,  nor  anything  less  than  his  whole  demand. 
The  clerk  did  not  offer  the  10/.  The  court  were  of  opinion  that  the 
evidence  was  insufficient;  Lord  Ellenboroughy  C.  J.,  observing, 
"  It  is  expressly  stated,  that  the  clerk  did  not  offer  the  10/.  He 
only  talked  about  having  had  10/.  left  with  him  to  give  to  the 
plaintiff  when  he  called,  without  making  any  offer  of  it,  which  is 
not  a  tender  in  law  "  (m). 

If  A.,  B.  and  C.  have  a  joint  demand  on  D.,  and  C.  has  a  sepa- 
rate demand  on  D.,  and  D.  offer  A.  to  psy  both  the  debts,  which  A. 
refuses,  without  objecting  to  the  form  of  the  tender  on  account  of 
his  being  entitled  only  to  the  joint  demand ;  D.  may  plead  this  ten- 
der in  bar  of  an  action  on  the  joint  demand ;  but  it  ought  to  be 
pleaded  as  a  tender  to  A.,  B.  and  C.  (n)  A  tender  of  foreign  money, 
made  current  by  royal  proclamation,  is  equivalent  to  a  tender  of 
lawful  money  of  England  (p). 

A  tender  of  money  to  an  agent  authorized  to  receive  payment,  is 
a  good  tender  to  the  creditor  himself  (|)).  It  must  be  made  either 
to  the  creditor  himself,  or  to  an  agent  authorized  to  give  a  receipt 
for  the  debt  (q),  A  plea  of  tender  to  a  special  count  admits  the  con- 
tract as  laid  in  the  declaration.  Cox  v.  Brain,  3  Taunt.  95 ;  seais,  in 
the  case  of  the  indebitatus  counts ;  Buhner  v.  Home,  4  B.  &  Ad.  132. 

By  66  Geo.  III.  c.  68,  ss.  11  &  12,  it  is  declared,  that  gold  coin, 
of  the  weight  and  fineness  prescribed  by  the  Mint  indenture,  shall 
be  the  only  legal  tender  for  payments  of  any  sum  exceeding  forty 
shillings,  and  that  no  tender  ot  payment  in  silver  coin  beyond  that 
sum  shall  be  legal.     By  3  &  4  Will.  IV.  c.  98,  s.  6  (r),  a  tender  of 

(0  Per  Le  Blane,  J.,  in  Betterbee  v.  ( p)  Goodland  v.  Blewitt,  1  Camp.  477- 

DavU^  3  Campb.  70.     See  also  Robinson  v.  See  also  Moffat  v.  Parsons^  5  Taunt.  307. 

CooA»  6  Taunt.  336.  (q)  Per  Parke,  B.,  Kirton  v.   Braiih- 

(m)  Thomas  v.  Evans,  10  East,  101.  waite,  1  M.  &  W.  313. 

(«)  Douglas  V.  Patrick,  3  T.  R.  688.  (r)  See  7  &  8  Vict,  c.  32. 

(o)   Wade's  case,  5  Rep.  114,  b. 
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Bank  of  England  notes  payable  to  bearer  on  demand  is  made  a  legal 
tender  to  the  amount  expressed  in  such  notes,  and  is  to  be  ^'  taken 
to  be  valid  as  a  tender  to  such  amount,  for  all  sums  above  five 
pounds,  on  all  occasions  on  which  any  tender  of  money  may  be 
legally  made,  so  long  as  the  Bank  of  England  shall  continue  to  pay 
on  demand  their  said  notes  in  legal  coxiiy' --jpromdedy  that  no  8u<m 
notes  shall  be  a  legal  tender  by  the  Bank  of  England,  or  any  branch 
bank  thereof;  but  the  Bank  are  not  to  be  required  to  pay  at  any 
branch  bank  aiw  notes  not  made  specially  payable  at  such  branch 
bank ;  but  the  Bank  of  England  shall  satisfy  at  the  bank  in  Lon- 
don all  notes  of  the  bank  or  of  any  branch  diereof. 

At  common  law,  independently  of  the  above  statute,  a  tender  of 
Bank  of  England  notes  ($)  or  country  bank  notes  is  good,  if  the 
creditor  only  objects  to  the  quantum  and  not  to  the  quality  of  the 
tender  (t) ;  and  so  of  a  cheque.    Jones  v.  Arthur ^  8  Dowl.  442. 

Where  a  tender  of.  goods  is  alleged,  it  is  necessary  to  show  a 
delivery  under  such  circumstances  that  the  defendants  had  an 
opportunity  of  seeing  that  the  articles  delivered  to  them  were  such 
as  they  had  stipulated  for  (m)  ;  unless  the  contract  of  sale  is  incon- 
sistent with  such  a  condition,  as  where  goods  are  sold  by  auction, 
having  been  open  to  public  inspection  two  days  previously.  PettU 
V.  Jlfi^cAeff,4M.tG.819. 

At  what  Time  the  Tender  may  be  made, — The  tender  must  be 
made  before  the  commencement  of  the  suit.  The  line  beisg  drawn 
at  the  commencement  of  the  suit,  steps  taken  by  the  plaintitt,  in  con- 
templation only  of  an  action,  will  not  deprive  the  defendant  of  the 
benefit  of  his  tender,  if  such  tender  was  made  before  the  actual  com- 
mencement of  suit.  Hence  it  is  not  any  answer  to  a  plea  of  tender 
before  the  exhibition  of  the  plaintiff's  bill  (x),  that  the  plaintiff  had 
before  such  tender  retained  an  attorney,  and  instructed  him  to  sue 
out  a  latitat  (y)  against  the  defendant,  and  that  the  attorney  had 
accordingly  applied  for  such  writ,  before  the  tender,  which  writ  was 
afterwards  sued  out  {z). 

Where  money  is  payable  on  a  particular  day,  a  tender  made  so 
late  on  that  day  that  there  would  not  be  time  to  count  the  money, 
would  (semble)  be  bad  Tinkler  v.  Prentice^  4  Taunt.  549.  Where 
goods  (10  tons  of  oil)  were,  by  the  terms  of  the  contract,  to  be 
delivered  within  14  days,  and  on  the  14th  day,  at  8.30  p.m.,  the 
vendor  tendered  the  oil  to  the  vendee,  and  the  jury,  on  a  special 
verdict,  found  that  the  said  time  was  by  reason  of  its  lateness  an 

(0  Per  Buller,  J.,  ffright  v.  Reed,  ST.  15  &  16  VicL  c.  76 ;  1  fit  2  Vict.  c.  110, 8. 2. 

R.  554.  (y)  A  writ  of  process  in  Queen's  Bench 

(0  Polglcus  y.  Olwer,  2  C.  &  J.  15.  to  bring  the  defendant  into  Court ;  Tidd's 

(«)  iMherwoodv,  Whitmore,  11  M.&W.  Pr.(8th  ed.)  143;  aboHshed  in  effect  bv 

547.  the  Uniformity  of  Process  Act,  2  Will.  IV. 

(x)  The  writ  of  summons  is  now  the  c.  39. 

commencement  of  personal  actions.    See  (s)  Briggt  v.  Cflherly,  S  T.  R.  629. 
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unre&BonaUe  and  improper  time  of  day  for  the  said  tender,  but 
also  that  there  was  sufficient  time  before  midnight  for  the  vendor 
to  deliver,  and  for  the  vendee  to  receive,  examme,  and  weigh  the 
oil,  it  was  held,  that  such  tender  was  sufficient ;  but  that  it  would 
have  been  otherwise  if  by  reason  of  the  lateness  of  the  hour  the 
vendee  had  left  his  warehouse  (a). 

Of  the  Form  in  which  a  Tender  must  he  pleaded. — Where  the 
money  is  by  the  agreement  payable  immediately,  the  party  pleading 
a  tender  must  show  that  he  was  "  always  ready,'  from  the  time  when 
the  cause  of  action  accrued  (b).  Hence  to  an  action  of  indebitatus 
assumpsit,  where  the  defendant  pleaded  that  before  the  action,  rizr.  on 
such  a  day,  he  tendered  a  certain  sum  of  money,  and  that  he  was  always 
afterwards  ready,  &c. ;  on  demuiTcr  the  plea  was  held  bad  ;  for  per 
Cur.y  "  It  is  not  enough  that  he  was  always  ready  shice  the  tender ; 
the  money  was  due  before,  and  the  neglect  of  payment  was  a  delay, 
a  breach  of  contract,  and  a  cause  of  action  "  (c).  "  Where  the  agree- 
ment is  to  pay  at  a  certain  time,  tender  at  that  time,  '  and  always 
ready,'  is  a  good  plea."  Per  Holt,  C.  J.,  in  Oiks  v.  Hartis,  Salk. 
622.  Both  the  above  conditions  are  necessary.  Thus  where,  to 
an  action  on  a  bill  of  exchange,  the  defendant  pleaded,  that  after 
the  expiration  of  the  time  appointed  for  the  payment  of  the  bill,  and 
before  action  brought,  he  tendered  the  whole  money  then  due  upon 
the  bill,  with  interest,  &c. ;  and  that  he  always,  from  the  time  of  the 
tender,  had  been  ready,  &c. ;  on  demurrer,  the  plea  was  held  bad : 
Lord  Ellenhorough,  C.  J.,  observing,  that  in  Giles  v.  Hartis,  it  was 
expressly  decided,  that  an  averment  of  tout  temps  prist  was  necessary 
in  the  plea  of  tender,  and  that  it  was  one  of  those  landmarks  in 
pleading  which  ought  not  to  be  departed  from  id).  So  in  Pook  v. 
Tunbridge,  2  M.  &  W.  223,  where  the  plea  alleged  that  after  the  biU 
became  due,  and  before  suit,  the  defendant  tendered,  &c.,  and  that 
he  was  always, ^om  tJie  time  the  bill  became  due,  ready,  &c.,  the  plea 
was  held  bad(e);  and  per  Parke,  B.,  "Nothing  can  discharge  a 
covenant"  (or  contract)  "to  pay  on  a  certain  day  but  actual  payment 
or  tender  on  thai  day,  although  if  the  party  afterwards  chooses  to 
receive  the  money,  that  may  be  pleaded  by  way  of  accord  and  satis- 
faction." A  plea  that  the  defendant  is  ready,  and  has  always  been 
ready,  with  a  profert  in  curia,  but  not  averring  a  tender,  will  be  bad 
on  general  demurrer  (/). 

Of  the  Replication. — To  a  plea  of  tender  the  plaintiff  may  reply 
a  demand  and  refusal,  either  prior  or  subsequent  to  the  tender  (pro- 

(a)  Startvp  v.  Macdonald  {in  errpr\  6  might  perhaps  be  held  good  on  demurrer 
M.  &  G.  593.  since  that  act,  the  defendant  would  still 

(b)  Giles  V.  Hartis,  Ld.  Raym.  254.  be  bound  under  it  to  prove  at  the  trial  a 

(c)  Sweatland  v.  Squire,  Salk.  623.  tender  on  the  day  the  bill  became  due. 

(d)  Hume  ▼.  Peptoct  8  East,  168.  See  Siggert  v.  Lewis,  1  C,  M.  &  R.  370. 
(tf)  On  special  demurrer,  and  these  are  (/}  French  v.  fVaison,  2  Wils.  74f ;  ace. 

DOW  abolished  by  15  &  16  Vict.  c.  76,       HaUane  ▼.  Johnson,  8  Kxch.  689. 
8.  51.     Although,  however,  such  a  plea 
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vided  the  demand  be  ipade  after  the  cause  of  action  accraed),  for 
this  negatives  the  fact  that  the  defendant  was  ^'always"  ready  to 
pay  {g).  Under  this  issue,  if  the  contract  be  divisible,  as  in  an 
action  for  goods  sold,  work  and  labour,  &c.  (A),  and  the  tender  be 
to  part,  it  will  be  incumbent  on  the  plaintiff  to  prove  that  he  de- 
manded the  precise  sum  tendered  {i) ;  but  proof  of  a  demand  of  a 
laraer  sum  than  that  which  was  tendered  will  support  the  issue 
if  the  contract  be  entire  and  indivisible,  (as  on  a  promissory  note  {j) ,) 
for  in  such  a  case  a  tender  of  part  is  inoperative  (A).  The  demand 
ought  to  be  made  by  some  person  authorized  to  give  the  debtor  a 
discharge.  Hence,  where  the  demand  had  been  made  by  the  clerk 
to  the  plaintifTs  attorney,  who  had  never  seen  the  defendant  before 
going  upon  this  errand.  Lord  Ellenborough  held  the  demand  insuffi- 
cient ;  admitting,  however,  that  the  demand  by  the  attorney  himself 
might  have  done  (J) ;  but  the  fact  of  sending  a  person  to  make  the 
demand,  would  (semble)  imply  authority  to  aive  a  discharge.  See 
per  Parke,  B.,  in  Kirton  v.  Braithwaite,  1  M.  &  W.  313. 

The  same  observation  which  was  made  at  the  conclusion  of  the 
cases  relating  to  the  plea  of  set-off  (an^c,  p.  170)  applies  here,  viz. 
that  if  by  the  plea  of  tender  being  found  for  the  defendant,  the 
balance  proved  to  be  due  to  the  plaintiff  is  under  40s. ;  yet,  if  that, 
added  to  the  sum  tendered,  exceed  40*.,the  jurisdiction  of  the  supe- 
rior court  will  not  be  affected,  and  the  defendant  will  not  be  per- 
mitted to  enter  a  suggestion  on  the  roll  in  order  to  obtain  his  costs  (m); 
secusy  in  a  case  of  part-payment  before  action  brought  (n). 


V.   Costs. 

By  13  &  14  Vict.  c.  61,  s.  11,  it  is  enacted,  that-  "  If  in  any 
action  commenced  after  the  passing  of  this  act  in  any  of  her  Ma- 
jesty's superior  Courts  of  Kecord  in  covenant,  debt,  detinue,  or 
assumpsit  (not  being  an  action  for  breach  of  promise  of  marriage), 
the  plaintiff  shall  recover  a  sum  not  exceeding  20Z. — the  plaintiff 
shall  have  judgment  to  recover  such  sum  only,  and  no  costs,  except 
in  the  cases  hereinafter  provided  (o),  and  except  in  the  case  of 
j  judgment  by  default  (p) ;  and  it  shall  not  be  necessary  to  enter  an; 

suggestion  on  the  record  to  deprive  such  plaintiff  of  costs,  nor  shi ' 

j                                                ig)  Per  Parke,  B.,  Poole  v.  Tumbridge,  169;  and  see  5  &  6  Vict  c.  97,  s.  2,  re- 

2  M.  &  W.  226 ;  River$  y.  Griffiths,  5  B.  &  pealing  provisions  as  to  double  and  trebU 

I                                           Aid.  680.  costs. 

I                                              (h)  Heskeih  ▼.  Fawcett,  11  M.  &   W.  (o)  viz.,  by  sects.  12  and   13,  which 

856.  latter  section  is  repealed  by  the  15  &  16 

I                                                (i)  Brandon  v.  Newington,  3  Q.  B.  915.  Vict  c.  54,  s.  4. 

'                                              (i)  Cotton  V.  Godwin,  7  M.  &  W.  147.  {p)  By  19  &  20  Vict  c.  108,  s.  30.  he 

I                                              {k)  Dixon  V.  Clark,  5  C.  B.  365.  is  entitled  to  no  costs  in  such  a  case  unless 

(/)  Coles  V.  Bell,  1  Campb.  478,  n.  the  court  or  a  judge    **  shall   otherwise 

I                                                (in)  Heaward  ▼.  Hopkins,  Doug.  448.  direct" 
(fl)  Nightingale  v.  Barnard,  4  Bingli. 
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any  plaintiff  be  entitled  to  costs  by  reason  of  any  privilege  as 
attorney  or  officer  of  such  court  or  otherwise."  The  above  section 
applies  whenever  the  action  is  substantially  founded  on  contract, 
in  whatever  form  the  declaration  be  framed.  Legge  v.  Tucker^  1 
H.  &  N.  600. 

By  s.  12  it  is  provided,  that — "  If  the  plaintiff  shall  in  any  such 
action  as  aforesaid  recover  a  sum  less  than  the  sum  in  that  behalf 
hereinbefore  mentioned  20Z.  (in  actions  of  contract)— by  verdict, 
and  the  judge  or  other  presiding  officer  before  whom  such  verdict 
shall  be  obtained,  shall  certify  on  the  back  of  the  record  that  it 
appeared  to  him  at  the  trial  that  the  cause  of  action  was  one  for 
which  a  plaint  could  not  have  been  entered  in  any  such  county 
court  as  aforesaid,  or  that  it  appeared  to  him  at  the  trial  that  there 
was  a  sufficient  reason  for  bringing  the  said  action  in  the  court 
in  which  the  said  action  was  brought,  the  plaintiff  in  such  case 
shall  have  the  same  judgment  to  recover  his  costs  that  he  would 
have  had  if  this  act  had  not  been  passed." 

The  granting  of  the  certificate  in  such  a  case  is  entirely  in  the 
discretion  of  the  judge  or  officer  presiding,  and  the  court  will  not 
afterwards  interfere  to  set  it  aside  [q).  And  it  seems  that  it  is  not 
necessary  that  the  certificate  should  be  granted  at  the  time  of  the 
trial,  but  it  may  be  granted  by  the  judge  within  a  reasonable  tipie 
afterwards  (r). 


VI.  Damages, — Judgment, 

Where  an  action  is  brought  for  not  delivering  goods  upon  a 
given  day,  the  true  measure  of  damages  is  the  difference  between 
the  price  agreed  for,  and  that  which  goods  of  a  similar  quality  and 
description  bore  on  or  about  the  day  when  the  goods  ought  to 
have  oeen  delivered  («).  So  in  the  case  of  non-delivery  of  rail- 
way shares  {t) ;  "  for  the  plaintiff  has  the  money  in  his  own  posses- 
sion, and  might  have  gone  into  the  market  and  bought  other  shares 
(or  goods)  as  soon  as  the  contract  was  broken,"  per  Parke,  B., 
S.  C.  So,  e  converso,  in  an  action  for  not  accepting  and  paying  for 
goods,  the  proper  measure  of  damages  is  the  difference  between 
3ie  price  contracted  for  and  the  market  price  at  the  time  when  the 
contract  ought  to  have  been  completed  (u),  for  the  vendor  may  im- 
mediately after  breach  tcdce  his  goods  into  the  market  and  sell 
them.  Where  A.  contracted  for  the  purchase  of  wheat  "  to  be 
delivered  at  B.  as  soon  as  vessels  could  be  obtained  for  the  carriage 
thereof,"  and  subsequently  (the  market  having  feUen)  A.  gave  the 

iq)  Tudor  T.  Jimes,  18  L.  T.  225.  (<)  Oain^ord  v.  Carroll,  2  B.  &  C.  624 ; 

(r)  Tharratt  T.   Trevor^   6  Exch.   187.  Falpy  v.  Oakley,  16  Q.  B.  935. 

Semble,  at  any  time  before  the  costs  are  (t)  Shaw  v.  Holland^  15  M.  &  W.  136. 

taxed,  S,  C.  («)  Boornum  v.  Nash,  9  B.  &  C.  145« 

VOL.  I.                                            •  N 
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seller  notice  that  he  would  not  accept  it,  if  it  were  deliyered  (x\ 
the  wheict  being  then  on  its  transit  to  B. ;  it  was  held  in  an  action 
against  A.  for  not  accepting  the  wheat,  that  the  proper  measure  of 
damages  was  the  difference  between  the  contract  price  and  the 
market  price  on  the  day  when  the  wheat  was  tendered  to  A.  for 
acceptance  at  B.,  and  refused ;  and  not  on  the  day  when  the  notice 
was  received  by  the  seller  (y). 

But  where  the  defendant  holds  in  his  hands  the  money  or  goods 
of  the  plaintiff,  thereby  preventing  him  from  using  it,  the  rule  is 
different.  Therefore  in  an  action  for  not  replacing  stock,  or  not 
redelivering  shares  lent(z),  the  highest  value  as  it  stood  either 
when  it  ought  to  have  been  replaced  or  returned,  or  at  the  time  of 
trial,  at  the  option  of  the  plaintiff,  is  to  be  taken  (a),  but  not  any 
higher  price  to  which  the  stock  may  have  risen  at  any  intermediate 
time  (b). 

In  an  action  for  not  accepting  railway  shares,  it  was  held,  that 
the  proper  measure  of  damages  is  the  difference  between  the  con- 
tract price,  and  the  price  to  be  obtained  within  a  reasonable  time 
afler  breach  (c).  Where  by  the  terms  of  a  contract  goods  were 
to  be  delivered  at  stated  periods,  but  they  were  not  all  delivered  at 
the  respective  times,  the  purchasers  not  countermanding  them,  but 
requesting  from  time  to  time  that  the  supply  might  be  delayed, 
and  ultimately  the  purchasers  refused  to  accept  any  more ;  it  was 
held,  that  the  jury  were  justified  in  taking  into  their  calculation  in 
assessing  the  damages  the  whole  quantity  which  remained  to  be 
delivered,  though  consisting  in  part  of  quantities  which,  without 
being  actually  countermanded,  had,  by  the  desire  of  the  purchasers, 
been  kept  back  at  the  times  appointed  for  delivery  (rf). 

Where  an  agreement  contains  several  stipulations,  some  of  them 
of  great  importance  and  value  to  the  parties  and  others  of  little  or 
no  importance,  a  sum  agreed  to  be  paid  generally  («),  by  way  of 
damages  for  the  breach  of  any  of  them,  shall  be  construed  as  a 
penalty,  and  not  as  liquidated  damages,  even  though  the  parties 
nave  in  express  terms  stated  the  contrary  (/).  But  if  the  breaches 
against  which  the  agreement  is  directed  be  all  of  uncertain  amount, 

(x)  That  such  an  act  is  a  breach,  see  expressly  directed  to  be  paid  upon  each 

Hockster  v.  De  la  Tour,  2  E.  &  B.  678 ;  and  every  breach.     Goldtworthy  ▼.  Stntttt 

i,  e,,  if  the  vendor  elects  to  treat  it  as  such.  1  Exch.  659.    This  substantially  inToWes 

Leigh  V.  Patereon,  8  Taunt.  540.  the  question  whether  for  a  single  breach, 

(y)  Phillpotts  V.  Evant,  5  M.  &  W.  475.  the  damage  sustained  by  which  is  capable 

(z)  Owen  y.  Routh,  14  C.  B.  491.     See  of  being  measured  by  a  precise  sum,  a 

Tempeit  v.  Kilner,  3  ibid.  253.  larger  sum  can  be  agreed  upon  as  liqui- 

(a)  Shepherd  v.  Johneon,  2  East,  211.  dated  damages.     There  seems  nothing  in 

{b)  M' Arthur  t.  Lord  Seaforth,  2  Taunt  reason  against  it,  but  the  question  cannot 

257 ;  but  see  Sedgwick  on  Damages  (3rd  be  considered  as  settled.    See  Jtkins  ▼. 

ed.)  276,  et  seq.  Kinnier,  Reynolds  v.  Bridge. 

(c)  Stewart  y.  Cauty,  8  M.  &  W.  160.  (/)  Kemble  y.  Farren,  6  Bingh.  141 ; 

(d)  Cort  y.  Ambergate  Railway  Com-  Jones  v.  Green,  3  Y.  &  J.  304 ;  Atkins  y. 
pony,  17  Q.  B.  127.  iTinnier,  4  Exch.  776. 

(«)  Secus  {umble\  if  the  agreed  sum  is 
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or  the  stipulated  sum  be  confined  to  such  breaches,  the  sum  agreed 
to  be  paid  will  be  considered  as  liquidated  damages,  and  not  as  a 
penalty  (g) ;  for  "  there  is  nothing  illegal  and  unreasonable  in  parties 
Dy  their  mutual  agreement  settling  the  amount  of  damages  uncer- 
tain  in  their  nature  at  any  sum  upon  which  they  may  agree"  (A). 

Where  the  contract  was  for  about  300  quarters  (more  or  less)  of 
foreign  rye,  shipped  on  board  a  particular  vessel  coming  from 
Hamburgh ;  the  vessel  brought  345  quarters,  and  the  sellers  re- 
fused to  deliver  any  part,  unless  the  purchasers  would  accept  the 
whole :  it  was  held,  that  they  were  not  bound  to  accept  the  whole  : 
Lord  Tenterden,  C.  J.,  and  Zittledale,  J.,  being  of  opinion,  that  by 
the  words  "  about,"  and  "  more  or  less,"  the  parties  could  not  have 
contemplated  so  large  an  excess  as  45  over  300  quarters;  and 
Parke  and  Patteson,  J  J.,  that  it  lay  on  the  sellers  to  show 'that 
such  an  excess  was  contemplated ;  and  if  from  the  obscurity  of  the 
contract  they  were  unable  to  do  so,  their  defence  failed.  Little- 
dale,  J.,  said,  "When  land  is  described  in  conveyances,  it  is 
often  mentioned  as  containing  so  many  acres  and  roods,  '  be  the 
same  more  or  less,'  but  it  is  always  understood  that  the  excess 
bears  a  very  small  proportion  to  the  quantity  named,  a  much 
smaller  proportion  than  that  of  45  to  300  quarters"  (i).  In 
Bourne  v.  Seymour,  24  L.  J.  (C.  P.),  202,  it  was  held  that  the 
words  "  about  500  tons"  meant  500  tons  at  least,  and  that  the 
contract  was  not  fulfilled  by  the  delivery  of  a  smaller  amount. 

Judgment. — Although  it  is  a  rule  that  the  court  will  look  to  the 
whole  record,  and  give  judgment  according  to  the  truth  there  dis- 
closed, however  in-egular  the  mode  of  pleading  may  be  (k) ;  yet 
the  court  cannot  pick  out  of  various  parts  of  the  record  a  different 
cause  of  action  from  that  for  which  the  plaintiff  proceeds  (Z). 

(g)  BejfmMs  v.  Bridge,  6  B.  &  B.  528.  ▼.  Margitson,  11  Q.  B.  23 ;  that  a  sale  of 
{k)  Per  THndalf  C.  J.,  Kembley.Farren,  pockets  of  hops  at  100/.  meant  a  sale  at 
(0  Cro99  v.  Eglin,  2  B.  &  Ad.  106.  In  5/.  per  cwt,  though  it  was  proved  that  a 
this  case  evidence  was  received  that  the  poclcet  of  hops  contained  more  ;  Sfdcer  v. 
words  "more  or  less,"  in  a  contract  for  Cooper,  1  Q.  B.  424;  that  <*  Lady-day" 
grain,  according  to  the  custom  of  mer-  meant  "old  Lady-day;"  Doe  v.  Benson, 
chants,  do  not  require  a  purchaser  to  ac-  4  B.  &  Aid.  588  ;  that  mess-pork  rf  Scott 
cept  so  large  an  excess.  Littledale,  J.,  &  Co.  meant  mess- pork  mant^faciured  by 
doubted,  saying  that  evidence  was  often  Scott  &  Co. ;  Powell  v.  Morton,  2  B.  N.  C. 
received  to  explain  mercantile  terms,  but  668;  and  to  explain  the  terms  "  level," 
that  these  were  words  of  general  import.  "  deeper  than,"  "  below  ;"  Clayton  v. 
But  it  is  clear  such  evidence  is  receivable.  Gregaon,  5  A.  &  £.  302 ;  and  the  distinc- 
Evidence  is  receivable  to  show  that  1,000  tion  between  "good"  and  *'  fine*'  barley  ; 
rabbiU  meant  1,200  rabbits ;  Smith  v.  Hutchinson  v.  Bowker^  5  M.  &  W.  535 ; 
Wilton^  3  B.  &  Ad.  728;  that  a  bale  of  that  a  "bale"  of  gambier  meant  a  pack- 
cotton  meant  a  compressed  bale,  not  a  age  of  a  particular  description  ;  Oorriesen 
bag;  Taylor  v.  Bnggs,  2  C.  &  P.  525  i  v.  Perrin,  2  C.  B.  N.  S.  681. 
that  "a  month,"  which  at  common  law  (A)  Le  Bret  v.  Papillon,  4  East,  502 1 
means  lunar  month  (but  see  13  Vict,  c  Charnley  v.  Winstanley,  5  East,  266. 
21,  B.  4),  meant  calendar  month ;  Simpson  (Q  Head  v.  Baldrey,  6  A.  &  £.  469. 
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Attornies  and  solicitors  (a)  may  maintain  an  action  of  simple 
contract,  for  the  recovery  of  their  fees  (ft),  against  their  client,  or 
the  solicitor  or  agent  employing  them  (c).  To  such  an  action  the 
defendant  may  plead  the  Statute  of  Limitations  (d). 

The  6  &  7  Vict.  c.  73,  s.  2,  enacts,  that  "  No  person  shall  act  as 
an  attorney  or  solicitor,  or  as  such  attorney  or  solicitor  sue  out  any 
writ  or  process,  or  commence,  carry  on,  soHcit  or  defend  any  action, 
suit  or  other  proceeding,  in  the  name  of  any  other  person,  or  in  his 
own  name,  in  Her  Majesty's  High  Court  of  Chancery,  or  Courts 
of  Queen's  Bench,  Common  Pleas,  or  Excheauer" — or  Court  of 
the  Duchy  of  Lancaster  and  Durham — "  or  in  tne  Court  of  Bank- 
ruptcy, or  in  the  Court  for  the  Relief  of  Insolvent  Debtors,  or  in  any 
county  court,  or  in  any  court  of  civil  or  criminal  jurisdiction,  or  in 
any  other  court  of  law  or  equity,  in  that  part  of  the  United  King- 
dom of  Great  Britain  and  Ireland  called  England  and  Wales,  or  act 
as  an  attorney  or  solicitor  in  any  cause,  matter  or  suit,  civil  or  cri- 
minal, to  be  heard,  tried  or  determined  before  any  justice  of  assize, 
of  oyer  and  terminer,  or  gaol  delivery,  or  at  any  general  or  quarter 
sessions  of  the  peace  for  any  county,  riding,  division,  liberty,  city, 
borough  or  place,  or  before  any  justice  or  justices,  or  before  any 
commissioners  of  Her  Majesty's  revenue,  unless  such  person  shall 
have  been  previously  to  tlie  passing  of  this  act"  (22nd  Aug.,  1843) 
'^  admitted  and  enrolled  and  otherwise  duly  qualified  to  act  as  an 

(a)  See  R.  G.  E.  T.  1846,  and  regula-  in  England,   see  20  &   21   Vict  c.  39, 

tiona  approved  by  the  judges  with  regard  Solicitors'    Amendment   Act  (Ireland) ; 

to  the  examination  of  attornies;  2  C.  B.  12  &  13  Vict.  c.  53;  and  see  14  &  15 

789 ;  3  D.  &  L.  833  ;  and  6  &  7  Vict,  c  Vict.  c.  88. 

73,  ss.  17  and  18;  as  to  the  examination  (6)  Bradford  v.   Woodhoute,   Cro.  Jac. 

of  solicitors  of  Court  of  Chancery,  and  the  520. 

orders  made  by  the  Master  of  the  Rolls  in  (c)  Sandt  y.  Tretrilim,  Cra  Car.  194. 

pursuance  thereof,  5  Beav.  13.     As  to  the  (d)  Oliver  y.  Thomat,  Ld.  Raym.  2. 

admission  of  colonial  attornies  to  practise 
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attorney  or  solicitor  under  or  by  virtue  of  the  laws  now  in  force, 
or  unless  such  person  shall  after  the  passing  of  this  act  be  admitted 
and  enrolled  and  otherwise  duly  qualified  to  act  as  an  attorney  or 
solicitor,  pursuant  to  the  directions  and  regulations  of  this  act,  and 
unless  such  person  shall  continue  to  be  so  duly  qualified  and  on  the 
roll  at  the  time  of  his  acting  in  the  capacity  of  an  attorney  or  solici- 
tor as  aforesaid '' 

The  above  section  includes  two  distinct  disabilities;  1,  want  of 
admission  and  enrolment,  which  {semble)  are  one  and  the  same  thing; 
and,  2,  want  of  due  qualification ;  e.  g,,  if  the  attorney  be  in  prison  (e) 
(see  section  31,  i»/ra).  An  attorney  could  not  before  this  act,  unless 
duly  enrolled  in  the  court  in  which  the  action  was  brought,  main- 
tain an  action  against  his  client  for  his  fees  or  against  the  opposite 
party  for  costs,  although  in  other  respects  he  were  duly  qualified  (/) ; 
but  the  admission  of  one  partner  was  held  to  be  sufficient  in  an 
action  for  fees  brought  by  the  partnership  {g).  An  unqualified  per- 
son acting  as  an  attorney  may  be  indicted  under  this  section,  in 
addition  to  his  incapacity  to  recover  his  fees  under  section  35,  and 
to  his  liability  for  a  contempt  of  court  under  section  36  (A).  If  the 
attorney  be  duly  admitted,  &c.,  and  qualified  at  the  time  the  work 
was  done,  a  subsequent  disqualification  will  not,  it  seems,  affect  his 
right  to  recover  (i).  If  a  person  act  in  a  suit  as  attorney,  who 
is  not  really  so,  the  court  will  either  stay  the  proceedings  till  a  pro- 
per attorney  be  appointed  (ft),  or  set  them  aside  (Z). 

By  section  26,  it  is  enacted,  that — "  No  person  who  as  an  attorney 
or  solicitor  shall  sue,  prosecute,  defend,  or  carry  on,  any  action  or 
suit  or  any  proceedings  in  any  of  the  courts  aforesaid,  without  hav- 
ing previously  obtained  a  stamped  certificate  which  shall  be  then  in 
force,  shall  be  capable  of  maintaining  any  action  or  suit  at  law  or  in 
equity  for  the  recovery  of  any  fee,  reward,  or  disbursement,  for  or 
in  respect  of  any  business,  matter,  or  thing,  done  by  him  as  an  attor- 
ney or  solicitor  as  aforesaid,  whilst  he  shall  have  been  without  such 
certificate  as  last  aforesaid." 

The  above  section  only  disables  an  uncertificated  attorney  fi"om 
suing  for  business  done  by  him  in  some  suit  or  proceeding  in  courts 
and  not  for  business  which  has  no  reference  to  any  suit  (m). 

By  section  31 — "No  attorney  or  solicitor  who  shall  be  a  pri- 
soner in  any  gaol  or  prison,  or  within  the  limits,  rules,  or  liberties  of 
any  ^aol  or  prison,  snail  or  may  during  his  confinement  in  any  gaol 
or  prison,  or  within  the  limits,  rules  or  liberties  of  any  ^aol  or  pri- 
son, as  an  attorney  or  solicitor,  in  his  own  name  or  in  the  name  of 
any  other  attorney  or  solicitor,  sue  out  any  writ  or  process,  or  corn- 
er) WiUiams  v.  Jonet,  2  Q.  B.  276.  (i)  WiUianu  v.  Jones,  tupra, 
if)  Humphreys  ▼.   Harvey t  1  B.  N.  C.  \k)  Bayley  v.  Thompson,  2  Dowl.  655. 


62.  {I)  Hawkins  ▼.  Edwards,  4  Moo.  60S. 

{g)  Arden  v.  Tucker,  4  B.  &  Ad.  815.  (m) 

(A)  R,  T.  BuchanoM,  8  a  B.  888. 


Arden  v.  Tucker,  4  B.  &  Ad.  815.  (m)  Richards  v.  S^ffield,  2  Exch.  616. 
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mence  or  prosecute  or  defend  any  action  or  suit  in  any  courts  of 
law  or  equity  or  matter  in  bankruptcy,  and  such  attorney  or  soli- 
citor so  commencing,  prosecuting  or  defending  any  action  or  suit  as 
aforesaid,  and  any  attorney  or  solicitor  permitting  or  empowering 
any  such  attorney  or  solicitor  as  aforesaid  to  commence,  prosecute 
or  defend  any  action  or  suit  in  his  name,  shall  be  deemed  to  be 
guilty  of  a  contempt  of  the  court  in  which  any  such  action  or  suit 
shall  have  been  commenced  or  prosecuted,  and  punishable  by  the 
said  courts  accordingly,  upon  the  application  of  any  person  complain- 
ing thereof;  and  such  attorney  or  solicitor  so  commencing,  pro- 
secuting or  defending  any  action  or  suit  as  aforesaid,  shall  be  inca- 
pable of  maintaining  any  action  or  suit  at  law  or  in  equity  for  the 
recovery  of  any  fee,  reward  or  disbursement  for  or  in  respect  of 
any  business,  matter  or  thing  done  by  him  whilst  such  prisoner  as 
aforesaid  in  his  own  name  or  in  the  name  of  any  other  attorney  or 
solicitor." 

The  above  section  does  not,  it  seems,  apply  to  an  attorney  in 
prison  suing  as  plaintiff  (n) ;  nor  to  cases  where  me  attorney  is  impri- 
soned subsequently  to  the  commencement  of  the  suit,  and  only 
continued  the  suit  while  in  prison  (o).  In  Noel  v.  Hart,  8  C.  &  P. 
230,  it  was  held,  that  an  attorney  who  had  been  imprisoned  sub- 
sequently to  the  commencement  of  the  suit,  and  while  in  prison 
continued  the  proceedings  and  brought  them  to  a  successful  issue, 
was  entitled  to  recover,  his  cUent  having  been  in  constant  commu- 
nication with  him.  But  where  the  imprisonment  prevents  this,  it 
seems  the  attorney  cannot  recover  at  common  law,  and  indepen- 
dently of  the  above  section,  for  the  client  is  entitled  to  the  benefit 
of  the  attorney's  judgment  and  assistance  (p). 

By  section  35 — "  In  case  any  person  shall  in  his  own  name,  or  in 
the  name  of  any  other  person,  sue  out  any  writ  or  process,  or  com- 
mence, prosecute  or  defend  any  action  or  suit,  or  any  proceedings 
in  any"  court  of  law  or  equity,  without  being  admitted  and  enrolled 
as  aforesaid,  or  being  himself  the  plaintiff  or  defendant  in  such  pro- 
ceedings respectively,  every  such  person  shall  be  and  is  hereby 
made  incapable  to  maintain  or  prosecute  any  action  or  suit  in  any 
court  of  law  or  equity,  for  any  fee,  reward  or  disbursements  on 
account  of  prosecuting,  carrying  on  or  defending  any  such  action, 
suit  or  proceeding,  or  otherwise  in  relation  thereto,  and  such  offence 
shall  be  deemed  a  contempt  of  the  court  in  which  such  action,  suit, 
or  proceeding  shall  have  been  prosecuted,  carried  on,  or  defended, 
and  shall  and  may  be  punished  accordingly." 

The  above  section  would  not,  it  seems,  apply  to  an  attorney  prac- 
tising without  a  certificate  (ante,  p.  181)  if  duly  admitted  and  en- 
rolled (q) ;  nor  to  a  country  attorney  conducting  a  suit  through  his 

(n)  Kaye  v.  Denew^  7"T.  R.  671.  (  p)  Hopkifuon  v.  Smith,  1  Bingh.  IS. 

(o)  Longmore  v.  Rogers,  WilleSi  288,  n.  (q)  Hodgkinton  y.  Mayer,6  A.  &  E.  194. 
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town  agent  (r).  And  it  has  been  decided  that  the  section  does  not 
include  the  case  of  an  attorney  transacting  business  in  a  court  in 
which  he  is  not  admitted,  by  an  agent  who  is  (s).  And  see  Hum- 
pkreys  v.  Harvey j  ante,  p.  181. 

By  section  36 — If  any  person  commence  or  carry  on  any  pro- 
ceedings in  the  county  court,  "  who  is  not  or  shall  not  then  be 
legally  admitted  an  attorney  or  solicitor  according  to  this  act/'  he  is 
rendered  incapable  of  maintaining  any  suit  at  law  or  equity  for  any 
fees,  &c.,  on  account  of  such  proceedings  "  or  otherwise  in  relation 
thereto ;"  and  is  also  liable  to  be  punished  for  contempt  of  court. 
The  above  section  refers  to  the  old  county  courts.  The  new  County 
Courts  Act,  9  &  10  Vict.  c.  95,  has  not  in  terms  repealed  this  section; 
on  the  contrary,  the  4th  section  expressly  enacts,  "  that  for  all  pur- 
poses, except  those  which  shall  be  within  the  jurisdiction  of  the  courts 
nolden  unaer  this  act,  the  (old)  county  court  shall  be  holden  as  if 
this  act  had  not  been  passed."  It  is,  however,  practically  obsolete* 
The  91st  section  of  the  9  &  10  Vict.  c.  95,  enacts,  that "  No  person 
not  being  an  attorney  admitted  to  one  of  her  Majesty's  superior 
courts  of  record  shall  be  entitled  to  have  or  recover  any  sum  of 
money  for  appearing  or  acting  on  behalf  of  any  other  person  in  the 
said  court,  and  no  attorney  shall  be  entitled  to  have  or  recover  there- 
fore  any  sum  of  money  unless  the  debt  or  damage  claimed  shall  be 
more  than  40*.,  or  to  have  or  recover  more  than  lO^.  for  his  fees  and 
costs,  unless  the  debt  or  damage  claimed  shall  be  more  than  5/.,  or 
more  than  16*.  in  any  case  within  the  summary  jurisdiction  given  by 
this  act,  &c." — The  word  "  therefore,"  in  the  above  section,  applies 
only  to  the  preceding  words  "  for  appearing  or  acting  on  behalf  of 
any  other  person  in  the  said  court ;"  the  section,  therefore,  does  not 

Erevent  an  attorney  from  recovering  from  his  client  remuneration 
eyond  the  amounts  therein  mentioned,  for  services  rendered  by  him 
out  of  court  in  respect  of  the  subject-matter  of  the  plaint,  and  before 
its  commencement  (0-  See  Ciutterbuck  v.  Hulls,  15  L.J.  (Q.B.) 
310. 

By  8.  37  of  the  6  &  7  Vict.  c.  73—"  No  attorney  or  solicitor, 
nor  any  executor,  administrator  or  assignee  of  any  attorney  or 
solicitor  (m),  shall  commence  or  maintain  any  action  or  suit  for  the 
recovery  of  any  fees,  charges  or  disbursements  for  any  business 
done  by  such  attorney  or  solicitor,  until  the  expiration  of  one 
month  after  such  attorney  or  solicitor,  or  executor,  administrator 
or  assignee  of  such  attorney  or  solicitor,  shall  have  delivered  unto 
the  party  to  be  charged  therewith,  or  sent  by  the  post  to  or  left 
for  him  at  his  counting-house,  office  of  business,  dwelling-house, 
or  last  known  place  of  abode,  a  bill  of  such  fees,  charges  and  dis- 

(r)  Jones  ▼.  Jonet,  5  Dowl.  474.  cessary    for    an    executor  ( Williamt   v. 

(«)  HuUt  ▼.  Lea,  10  Q.  B.  940.  Grifflth,  10  M.  &  W.  125),  or  an  assignee 

(0  Keighley  v.  Ooodman,  1  L.,  M.  &  P.  of  an  attorney  (Letter  v.  Lazarus,  2  C, 

204.  M.  &  R.  &6ii),  to  deliver  a  bill  before  ac- 

(tt)  Previous  to  this  act  it  was  not  ne-  tion. 
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bursements,  and  which  bill  shall  either  be  subscribed  with  the 
proper  hand  of  such  attorney  or  solicitor  (or,  in  the  case  of  a  part- 
nership, by  any  of  the  partners,  either  with  his  own  name,  or  with 
the  name  or  style  of  such  partnership  (ar) ),  or  of  the  executor,  ad- 
ministrator, or  assignee  of  such  attorney  or  solicitor,  or  be  enclosed 
in  or  accompanied  by  a  letter  subscribed  in  like  manner  referring 
to  such  bill,  &c. 

"  This  act,  so  far  as  it  relates  to  the  delivery  and  taxation  of  an 
attorney's  bill,  ought  to  be  construed  liberally  for  the  client,  and 
strictly  for  the  attorney,  for  the  latter  knows  the  law  and  the 
former  does  not"  (y).  The  act  is  retrospective  in  its  operation, 
and  applies  to  bills  outstanding  on  the  passing  of  the  act,  22nd 
August,  1843,  of  which,  therefore,  a  bill  must  be  delivered  in 
accordance  with  the  above  section  (z).  It  extends  only  to  actions 
for  fees,  &c. ;  an  attorney,  therefore,  may  bring  an  action  on  a  pro- 
missory note  given  on  account  of  his  fees,  &c.  without  delivering 
any  signed  bill,  even  although  such  note  includes  future  disburse- 
ments (a).  But  if  at  the  trial  he  fails  on  the  count  for  work  and  la- 
bour, because  no  signed  bill  has  been  delivered,  he  cannot  resort  to 
the  count  on  an  account  stated  to  recover,  although  he  prove  that 
his  charges  were  assented  to  by  the  client,  the  plea  of  "  no  signed 
bill"  being  pleaded  to  both  counts  (A). 

No  delivery  is  necessary  to  enable  an  attorney  to  set-off  his 
bill  (c) ;  but  he  should  in  such  a  case  deliver  his  bill  in  time  to  get 
it  taxed  before  trial  (rf).  Where  the  defendant  under  a  plea  of  set- 
off to  an  action  on  an  attorney's  bill  put  in  an  account  rendered  to 
him  by  the  plaintiff,  by  which  the  plaintiff  credited  him  with  cer- 
tain sums  on  the  one  hand,  and  on  the  other  side  of  the  account 
debited  the  defendant  with  his  bill  of  costs,  for  which  no  signed 
bill  had  been  delivered,  leaving,  however,  on  the  whole  account  a 
balance  due  to  the  plaintiff,  it  was  held  that  the  plaintiff  might 
avail  himself  of  the  bill  of  costs  contained  in  the  account,  to  defeat 
the  defendant's  plea  of  set-off,  "  for  the  neglect  to  dehver  such  a 
bill  merely  prevents  an  attorney  from  recovering  the  amount  by 
action,  but  does  not  bar  the  debt"  {e).  The  "month"  is  by  the 
interpretation  clause,  s.  48,  a  calendar  month  (/),  and  in  the  com- 
putation of  the  time  the  days  on  which  the  biU  was  delivered,  and 
on  which  the  writ  was  issued,  are  to  be  excluded  (g). 

Money  paid  by  an  attorney  for  costs  which  his  client  is  adjudged 

(x)  This  was  so  previously.     Otoen  v.  bankruptcy.    Eicke  ▼.  Noket,  H.  &   M. 

Scalet,  10  M.  &  W.  657.  303. 

(y)  Per    jflderson,    B.,    Engleheart   v.  {d)  Martin  y.  Winder,  and  see  Bulman 

Moure,  15  M.  &  W.  548.  v.  Birkett,  1  Esp.  449. 

(«)  Scadding  v.  Eyiee,  9  Q.  B.  858.  (e)  HarrUon  y.  Turner,  10  Q.  B.  482. 

(a)  Jeffreys  v.  Evant,  3  D.  &  L.  52.  (/)  See  Parker  v.  Gill,  5  D.  &  L.  21. 

(b)  Brooks  v.  Brockett,  9  Q.  B.  847.  \g  )  Blunt  v.  Haslop,  9  Dowl.  982;  Ex 

(c)  Martin  ▼.  Winder,  Dougl.  199,  n.,  parte  Ley,  13  L.  T.  262. 
or  to  prove  it  under  a  commission  of 
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to  pay  is  a  "  disbursement"  (A) ;  but  not  money  paid  "  by  the  client 
to  the  attorney  to  make  some  specific  payment  over  the  amount  of 
which  the  attorney  was  to  have  no  discretion^  and  merely  acted  as 
a  conduct  pipe.  —  If  the  client's  money  come  generally  to  the 
hands  of  the  attorney  without  any  specific  direction  as  to  the  mode 
of  applying  it,  and  he  uses  it  for  the  client's  purposes,  although  the 
proportions  in  which  he  shall  use  it  is  not  determined  by  his  dis- 
cretion, such  use  must  constitute  a  disbursement  within  the  mean- 
ing of  the  act  of  parliament"  (i).  So  a  charge  for  attending  at  a 
lock-up  house,  and  obtaining  defendant's  release  and  filling  up  the 
bail  bond,  is  a  disbursement  (;').  But  money  lent  is  not  (k);  nor 
money  paid  by  an  attorney  in  consequence  of  his  undertaking  to 
pay  the  debt  and  costs  m  an  action  in  which  he  is  not  con- 
cerned (0. 

The  above  section  says,  "  for  ant/  business  done  by  such  attorney 
or  solicitor." — "  This  does  not  mean  for  every  description  of  busi- 
ness which  a  person,  beirig  an  attorney  or  solicitor,  does  for  another, 
but  for  such  professional  business  as  he  is  employed  to  do  a«  an 
attorney  or  solicitor,  that  is,  by  reason  of  his  character  as  an  attor- 
ney or  solicitor"  (m).  Ace,  per  Lord  Langdaky  M.  R.,  in  Allen  v. 
Aldridgej  6  Beav.  406,  where  it  was  held  that  the  fees,  &c.,  of  the 
steward  of  a  manor,  a  solicitor,  were  not  taxable.  Hence,  in 
Smith  V.  Dimes,  it  was  held  that  the  bill  of  one  solicitor  against 
another  for  agency  business  was  taxable  (n) ;  such  a  bill,  therefore, 
must  now,  it  seems,  be  delivered  in  accordance  with  the  above 
section ;  though  this  was  not  necessary  previously  (o). 

The  bill  must  be  delivered  to  the  party  chargeable,  i,  e.  to  him 
personally  or  to  his  agent  (p).  A  delivery  at  the  dwelling-house 
of  the  defendant,  to  his  servant,  is  evidence  for  the  jury  of  a  de- 
livery to  the  defendant  (9).  So  where  the  plaintiff  delivered  his 
bill  to  the  solicitor  of  a  railway  company  provisionally  registered, 
and  proved  that  the  bill  was  subsequently  in  the  hands  of  the 
defendant,  a  member  of  the  provisional  committee,  who  looked  it 
over  and  said  he  had  seen  that  bill  before,  that  the  charges 
were  high,  but  that  it  was  not  intended  to  dispute  them,  and  sub- 
sequently added  that  inquiry  should  be  made  of  the  solicitor  as  to 
the  state  of  the  fimds,  and  an  answer  sent ;  it  was  held,  that  there 
was  evidence  to  go  to  the  jury  of  a  delivery  to  the  defendant  him- 
self (r).     In  an  action  against  the  executors  of  a  client,  a  delivery 

(A)  Crowder  v.   Shee,  1  Campb.  436 ;  (n)  But  see  Re  SimotUf  3  D.  &  L.  156. 

but  see  Sparrow  v.  Jo*iw,  6  DowJ.  554.  (o)  HUl  v.  Sydney,  7  A.  &  £.  956. 

(I)  Per  Coleridge,  J.,  Harruon  ▼.  Ward,  (  p)  Per  Bayley,  J.,    Fincent  v.  Slay- 

4  Dowl.  39.  maker,  12  East,  372. 

U)  Peame  v.  Wihon,  6  B.  &  C.  86.  (q)  McGregor  v.  KeUy,  18  L.  J.,  Exch. 

ik)  Hemming  v.  Wilton,  4  C.  &  P.  318.  391. 

(l)  ProtheroY.  Tkomat,  6  Taunt  196.  (r)  Phippt  v.  Daubney  (in  error),  16  Q. 

(»)  Per  Cur.,  Smith  v.  Dimes,  4  Exch.  B.514k 
32. 
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to  the  client  in  his  lifetime  would  seem  to  be  sufficient  (s).  But  a 
delivery  to  an  agent  is  sufficient  Hence,  where  a  party  in  a  cause 
having  changed  his  attorney  in  the  progress  of  it,  a  judge's  order 
was  afterwards  obtained  by  the  second  attorney  for  the  delivery  to 
kim  of  a  bill  signed  by  the  first  attorney,  which  delivery  was 
accordingly  made :  this  was  held  to  be  a  sufficient  delivery  to 
enable  the  first  attorney  to  bring  an  action  against  the  client  for 
the  amount  of  such  bill  (0* 

To  constitute  a  delivery,  the  bill  must  be  left  with  the  party 
charged ;  for  in  a  case  where  the  plaintiff  had  delivered  his  bill  to 
the  defendant  in  due  time,  who  acknowledged  his  debt,  and  said 
that  he  would  pay  it,  but  that  he  did  not  know  what  to  do  with  the 
bill,  upon  which  the  plaintiff  took  it  back  again,  it  was  held,  that 
the  bill  ought  to  have  been  left  with  the  defendant :  for  the  inten- 
tion of  the  statute  was,  that  the  client  should  have  due  time  to 
examine  the  charges  made  by  the  attorney,  and  take  advice 
upon  them,  if  necessary  {u).  In  like  manner  it  has  been  held,  that 
although  an  attorney  shows  his  client  a  copy  of  his  bill,  explaining 
the  different  charges  to  him,  in  the  reasonableness  of  which  the 
client  acQuiesces,  the  attorney  is  notwithstanding  bound  to  leave  a 
copy  of  tne  bill  with  him  (a:). 

Where  several  are  jointly  liable  to  an  attorney  for  business  done, 
the  delivery  of  a  copy  of  a  bill  to  one  of  them,  fix>m  whom  the 
attorney  has  received  his  instructions,  is  sufficient  (v).  But  where 
in  an  action  against  a  provisional  committee-man,  the  bill  was  de- 
livered to  another  member  of  the  committee,  at  his  place  of  busi- 
ness, it  was  held,  that  no  sufficient  delivery  had  been  made  to 
charge  the  defendant ;  that  the  ordinary  rule  with  reference  to  a  de- 
livery to  one  of  two  partners  or  joint  contractors  could  not  be  held 
to  apply  to  such  a  case  as  this,  and  that  the  bill  should  have  been 
delivered  either  at  the  place  of  business  of  the  company,  or  to 
some  person  who  might  reasonably  be  supposed  to  represent  the 
provisional  committee  (z).     See  Tate  v.  HitchinSy  post,  187,  188. 

It  must  be  delivered  to  the  party  "  to  be  charged  therewith," 
and  the  bill  or  letter  accompanying  the  bill  must  not  leave  this  in 
doubt.  Where,  therefore,  an  attorney  had  transacted  some  business' 
for  the  defendant's  ni^ce,  a  Mrs.  H.,  while  staying  in  the  defendant's 
house,  and  subsequently  to  her  departure  therefrom  sent  in  his  bill 
to  the  defendant,  headed — '^  In  the  matter  of  Mr.  and  Mrs.  H., 
Mr.  G.'s"  (the  attorney's)  "  costs  and  charges" — and  enclosed  in 
the  following  letter,  addressed  to  the  defendant : — "  As  I  under- 
stand Mrs.  H.  is  no  longer  residing  under  your  care,  and  presuming, 

(«)  Reynolds  v.  Catwell,  4  Taunt.  193,  (y)  Finchett  ▼.  How,  2  Campb.  277. 

per  Mantfield,  C.  J.  (s)  Edwards  v.  Lmwku,   5  'Rail  Ca. 

(t)  Fincent  v.  Slaymakevy  12  East,  372.  357  ;  and  see  ZggvUon  v.  Cumberledgt,  1 

(u)  Brooks  ▼.  Mason,  1  H.  Bl.  290.  Exch.  271. 
(x)  Crowder  v.  Shee,  1  Campb.  437. 
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therefore,  that  you  may  not  be  remaining  longer  in  town,  I  beg  to 
hand  you  my  account,  in  the  hope  that  it  will  be  found  satisfac- 
tory," &c. ;  it  was  held,  that  this  was  not  a  delivery  to  the  party 
"  to  be  charged,"  for  that  it  was  uncertain  who  really  was  meant 
to  be  charged,  and  whether  the  delivery  was  meant  to  charge  the 
defendant,  or  whether  it  was  merely  delivered  to  him  as  the  friend 
of  the  real  client,  Mrs.  H.  (a).  Where,  however,  in  an  action 
against  a  provisional  committee-man,  a  bill  was  sent  in  headed 
**  Northampton,  Lincoln  and  Hull  Railway,  to  R.  H.  D.  (the 
attorney)  debtor ;"  it  was  held,  that  such  a  heading  was  sufficient 
to  charge  all  the  persons  who  were  responsible  on  the  part  of  the 
railway  company,  including,  therefore,  tne  defendant  (ft).  It  is  suffi- 
cient if  the  party  to  be  charged  can  be  collected  from  the  bill  and 
letter  accompanying  taken  together  (c). 

"Or  sent  by  post."— Where  the  letter  in  which  the  bill  was 
enclosed,  was  placed  by  the  plaintiff's  clerk  in  a  box  in  the  office, 
and  the  clerk  proved  that  the  postman  invariably  called  every  day 
and  took  the  letters  out  of  that  box,  it  was  held,  that  there  was  evi- 
dence for  the  jury  of  a  sending  by  post  within  the  above  words  (d). 
"  Or  left,  &c.  at  his  counting-house,  office  of  business,  dwelling- 
house,  or  last  known  place  of  abode." — The  provisional  committee 
of  a  railway  company,  amongst  whom  was  the  defendant,  took 
offices  in  Moorgate  Street,  London,  and  put  up  a  brass  plate  with 
the  name  of  the  company  engraved  on  it.  In  January,  1846,  the 
scheme  was  abandoned,  and  the  defendant  never  afterwards  at- 
tended at  the  office  in  Moorgate  Street,  or  interfered  in  the  affairs 
of  the  company.  A  sub-committee  was  however  appointefd,  for 
the  purpose  of  ascertaining  and  settling  the  claims  on  the  com- 
mittee-men, and  the  brass  plate  continued  on  the  door  in  M.  Street. 
In  September,  1846,  the  plaintiff  delivered  his  biU  at  the  office  in 
M.  Street,  to  a  person  there  who  seemed  to  be  a  clerk,  addressed 
to  "  The  Provisional  Committee  of  the  Company."  The  Court  of 
Common  Pleas  were  eaually  divided  as  to  whether  there  was  a 
sufficient  delivery  at  the  defendant's  "  office  of  business,"  within  the 
meaning  of  the  act(e).  The  defendant  may  show,  that  at  the  time 
of  the  delivery  of  the  bill,  the  place  at  which  it  was  delivered  was 
not  his  last  known  place  of  abode  (/). 

The  plea  that  no  signed  bill  was  delivered,  must  be  pleaded 
specially,  and  cannot  be  given  in  evidence  under  the  general 
issue  ( g).  The  "  month"  mentioned  is,  by  the  interpretation  clause, 
s.  48,  a  calendar  month,  and  should  be  so  pleaded  (A).  The  plea 
should  negative  any  sending  by  post(t).  In  a  separate  plea  by 
one  of  two  partners  or  joint  contractors,  it  is  not  necessary  to  allege 

(a)  Gridley  y.  JutHn,  16  a  B.  504.  {e)  Blandy  v.  De  Burgh,  6  C.  B.  623. 

{b)  Phtpps  T.  Daubney  (in  error),  16  Q.  (/)  Wadeson  v.  Smith,  1  Sta.  324. 

B.  514.  (g)  Robinson  v.  Roland,  6  Dowl.  271. 

(c)  Taylor  v.  Hodgson,  3  D.  &  L.  115.  (A)  Parker  ▼.  GiU,  5  D.  &  L.  21. 

{d)  Skilbeek  v.  Qarbett,  7  Q,  B.  846.  (i)  Flower  v.  Newton,  11  Jur.  875. 
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that  no  signed  bill  was  delivered  to  eitfier  of  them ;  it  is  sufficient 
to  state  in  the  words  of  the  statute,  that  no  signed  bill  had  been 
delivered  to  the  defendant,  or  left,  &c.  at  his  counting-house,  and 
on  that  issue,  if  the  delivery  to  one  defendant  enured  as  a  delivery 
in  law  to  the  other,  the  veraict  would  be  for  the  plaintiff,  otherwise 
for  the  defendant  (A). 

By  the  same  section  (the  37th),  the  court  or  a  mdge  are,  "  upon 

ich 


the  application  of  the  party  chargeable  with  such  bUl  within  such 
month,"  required  to  refer  it  to  the  proper  officer  for  taxation,  "  and 
the  court  or  judge  making  such  reference  shall  restrain  such  attor- 
ney or  solicitor,  or  executor,  administrator  or  assignee  of  such  attor- 
ney or  solicitor,  from  commencing  any  action  or  suit  touching  such 
demand  pending  such  reference'  (Z).  If  no  application  be  made 
by  the  party  chargeable  within  such  month,  then  it  shall  be  lawful 
to  make  such  reference  on  the  application  of  the  attorney  himself, 
his  executor,  administrator  or  assignee,  or  of  the  party  chargeable 
''  with  such  directions,  and  subject  to  such  conditions  as  the  court 
or  judge  making  such  reference  shall  think  proper;  and  such  court 
or  judge  may  restrain  such  attorney  or  solicitor,  or  the  executor, 
administrator  or  assignee  of  such  attorney  or  solicitor,  from  com- 
mencing or  prosecuting  any  action  or  suit  touching  such  demand 
pending  such  reference,  upon  such  terms  as  shall  be  thought  pro- 
per :  provided  always,  that  no  such  reference  as  aforesaid  shall  be 
directed  upon  an  application  made  by  the  party  chargeable  with 
such  bill  after  a  verdict  shall  have  been  obtained,  or  a  writ  of  in- 
quiry executed  in  any  action  for  the  recovery  of  the  demand  of 
such  attorney  or  solicitor,  or  executor,  administrator  or  assignee 
of  such  attorney  or  solicitor,  or  after  the  expiration  of  twelve 
months  after  such  bill  shall  have  been  delivered,  sent  or  left  as 
aforesaid,  except  under  special  circumstances  (m),  to  be  proved 
to  the  satisfaction  of  the  court  or  judge  to  whom  the  application  for 
such  reference  shall  be  made,  &c. '  (n). 

Provided  also,  "  that  it  shall  not  in  any  case  be  necessary  in  the 
first  instance  for  such  attorney  or  solicitor,  or  the  executor,  admi- 
nistrator or  assignee  of  such  attorney  or  solicitor,  in  proving  a 
compliance  with  this  act,  to  prove  the  contents  of  the  bill  he  may 
have  delivered,  sent  or  left,  but  it  shall  be  sufficient  to  prove  that  a 
bill  of  fees,  charges  or  disbursements,  subscribed  in  the  manner 
aforesaid,  or  enclosed  in  or  accompanied  by  i^uch  letter  as  afore- 
said, was  delivered,  sent  or  left,  in  manner  aforesaid ;  but  never- 
theless it  shall  be  competent  for  the  other  party  to  show  that  the 

(Ar)  Tate  v.  Hitchint,  7  C.  B.  876.  brought,  and  that  the  above  proviaioii  did 

(/)  Where,  more  than  a  sixth  having  not  apply.     Hewitt  v.  BeUott,  2  B.  &  Aid. 

been  taken  off  on  taxation,  the  defendant  745. 

presented  a  petition  to  the  Vice-Chan-  (m)  See  Bimu  v.  Hey,  13  L.  J.,  Q.  B. 

cellor  to  allow  the  costs  of  taxation,  and  28 ;  1  D.  &  L.  661,  S.  C, 

pending    this   proceeding   the    attorney  (n)  Sec  ^r  l.ord  Langdale,  M.IL|Ae 

brought  an  action  for  the  residue  of  the  Downest  6  Beav.  428. 
bill,  It  was  held  that  the  action  was  well 
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bill  so  delivered,  sent  or  left,  was  not  such  a  bill  as  constituted  a 
bon&fide  compliance  with  this  act.  Provided  alsoy  that  it  shall  be 
lawful  for  any  judge  of  the  superior  courts  of  law  or  equity  to 
authorize  an  attorney  or  solicitor  to  commence  an  action  or  suit  for 
ihe  recovery  of  his  rees,  charges  or  disbursements  against  the  party 
chargeable  therewith,  although  one  month  shall  not  have  expired 
from  the  delivery  of  a  bill  as  aforesaid,  on  proof  to  the  satisfaction 
of  the  said  judge  that  there  is  probable  cause  for  believing  that  such 
party  is  about  to  quit  Englana." 

An  attorney's  bill,  generally  speaking,  ought  to  give  a  history  of 
the  suit,  so  as  to  enable  the  officer  to  judge  of  the  propriety  of  the 
various  items  of  which  it  is  composed  (o) ;  and  althougn  the  statute 
does  not  in  terms  require  the  name  of  the  court  and  cause  (if  the 
business  be  done  in  court)  to  be  stated,  the  courts  have  held  that 
to  give  due  effect  to  the  above  section,  such  information  is  neces- 
sary (/?).  It  will,  however,  be  sufficient,  if  it  can  be  collected  by 
reasonable  intendment,  and  it  is  not  necessary  to  specify  the  par- 
ticular common  law  court  in  which  the  busmess  was  done,  the 
scale  of  taxation  being  now  uniform  in  all  {q),  A  bill  containing 
amongst  other  items  (tor  which  the  jury  found  the  defendant  liable) 
certain  extra  costs,  without  mentioning  the  taxed  costs,  is  bad, 
even  although  the  jury  find  that  the  plaintiff  has  no  claim  for  extra 
costs  (r).  The  attorney  may,  it  seems,  recover  that  part  of  his  bill 
to  which  the  statute  does  not  apply,  i.  e.  for  work  done  dehors  his 
character  as  an  attorney  (s) ;  and  if  the  bill  consists  of  several 
items,  all  within  the  statute,  with  regard  to  some  of  which  the  pro- 
visions of  the  statute  have  been  complied  with,  and  with  regara  to 
others,  not,  the  items  as  to  which  the  statute  has  been  complied 
with  may,  it  seems,  be  recovered  (0-  The  bill  may  contain  usual 
and  intelligible  abbreviations  (u),  and  mistakes  in  dates,  &c.,  not 
calculated  to  mislead,  will  not  vitiate  it  (:ir). 

The  bill  having  been  delivered  a  month  before  the  commence- 
ment of  the  action,  and  the  party  charged  not  having  made  any 
application  to  have  it  taxed  during  that  interval,  he  will  not  be 
permitted  to  question  the  reasonableness  of  the  items  before  a 
jury  (y) ;  although  particular  heads  or  items  of  charge  may  be  dis- 
allow^ in  iotOy  as  not  being  authorized  {z).  Delivery  of  the  bill  is 
conclusive  evidence  against  an  increase  of  charge  in  a  subsequent 

(o)  Walhr  ▼.  Laey,  1  M.  &  G.  64.  (0  Haigh  v.  Omey,  7   E.   &  B.  578 ; 

{p)  MarHnddU  v.  Falkner,  2  C.  B.  706.  quare,  whether  in  such  a  case  an  attorney 

(q)  Cook  ▼.   OiUord,    IE.  ft   B.  26 ;  can  split  his  demand,  and  deliver  several 

Cozens  v.  Graham^  16  Jur.  C.  P.  952  ;  but  bills ;  Pigott  v.  Cadman. 
■ee  Mmeyv,  Marki,  15  M.  &  W.  548.  (u)  Reynolds  v.  Caswell,  4  Taunt  193. 

(r)  Pigott  V.  Cadman,  1  H.  &  N.  887;  (x)   miliams  v.  Barber,  4  Taunt  805. 

but  see  Haigh  v.  Ousey.  (y)  Williams  v.  Frith,  Dougl.  198. 

is)  Hill  V.  Humphreyt,  2  B.  &  P.  848  ;  («)  Dunn  v.  HaUs,  1  Post.  &  Finl.  174. 

Smith  V.  Dtiiiet,  ante,  185. 
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bill  of  any  of  the  items  contained  in  it^  and  strong  presomptive  evi- 
dence against  any  additional  items  (a). 

By  s.  43 — "  The  certificate  of  the  officer  by  whom  such  bill 
shall  be  taxed  shall  (unless  set  aside  or  altered  by  order,  decree, 
or  rule  of  court)  be  final  and  conclusive  as  to  the  amount 
thereof,  and  payment  of  the  amount  certified  to  be  due  and 
directed  to  be  paid,  may  be  enforced  according  to  the  course  of  the 
court  in  which  such  reference  shall  be  made ;  and  in  case  such  re- 
ference shall  be  made  in  any  court  of  common  law,  it  shall  be  law- 
fiil  for  such  court,  or  any  judge  thereof,  to  order  judgment  to  be 
entered  up  for  such  amount,  with  costs,  unless  the  retainer  shall  be 
disputed,  or  to  make  such  other  order  thereon  as  such  court  or 
judge  shall  deem  proper." 

If  the  client  has  paid  the  attorney  more  than  is  afterwards  allowed 
on  taxation,  he  cannot  recover  the  surplus  by  action  against  the 
attorney,  or  set  it  off  (i).  His  remedy  is,  it  seems,  by  an  applica- 
tion to  the  court  (c),  A  judge's  order  under  this  section  has  the 
same  effect  as  a  rule  of  court  for  the  payment  of  money  under  I  & 
2  Vict.  c.  110,  s.  18;  if,  therefore,  an  action  be  brought  on  this 
order,  the  costs  of  the  writ,  &c.  will  not  be  allowed  (d). 

An  attorney,  who  has  several  demands  against  his  client,  some 
of  which  are  barred  by  the  Statute  of  Limitations,  cannot  appro- 

Eriate,  in  payment  of  the  demand  so  barred,  a  sum  receivecf  by 
im  on  account  of  his  client  for  damages  recovered  in  an  action  {e), . 
(See  ante,  p.  148.)  Where,  after  action  brought,  the  bill  is  referred 
to  taxation  at  the  request  of  the  defendant,  the  attorney  should 
make  it  a  condition  of  the  taxation,  that  the  defendant  should  allow 
the  master  to  tax  interest  also,  if  the  attorney  wishes  to  avail  him- 
self of  a  previous  notice  of  a  claim  of  interest,  under  3  &:  4  Will, 
IV.  c.  42,  8.  28  (/). 

By  the  Common  Law  Procedure  Act,  1852  (15  &  16  Vict  c.76), 
s.  7 — "  Every  attorney  whose  name  shaB  be  indorsed  on  any  writ 
issued  by  authority  of  this  act,  shall,  on  demand  in  writing,  made 
by  or  on  behalf  of  any  defendant,  declare  forthwith,  whether  such 
writ  has  been  issued  by  him,  or  with  his  authority  or  privity;  and 
if  he  shall  answer  in  the  affirmative,  then  he  shall  also,  in  case  the 
court  or  a  judge  shall  so  order  and  direct,  declare  in  writing,  within 
a  time  to  be  allowed  by  such  court  or  judge,  the  profession,  occu- 
pation or  quality,  and  place  of  abode  of  the  plaintiff  (^),  on  pain 
of  being  guilty  of  a  contempt  of  the  court  from  which  such  writ 

(a)  LooeridgB  ▼.  Botkam,  1  B.  &  P.  49.  (d)  Gnffith»  v.  Hughet,  16  M.  ft  W.  809. 

See  Ex  parte  Hemming,  28  L.  T.,  C.  P.  (e)   Waller  v.  Lacy,  1  M.  &  G.  54. 

144.  (/)  Bernngton  ▼.  Phillips,  1  M.  ft  W. 


(fr)  Phillips  T.  Broadley,  16  L.  J.,  Q.  B.  48. 
72.  {g)  A  mere  temporary  residence,  m  at 

(c)  Tower  v.  Popkins,  2  Sta.  85,  per  a  coffee  bouse,  is  not  sufficient     ffodgsem 

Lord  Ellenbarough,  C.  J.  t.  Oamble,  3  Dowl.  174. 
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shall  appear  to  have  been  issued  (h)y  and  if  such  attorney  shall  de- 
clare that  the  writ  was  not  issued  by  him,  or  with  his  authority  or 
privity,  all  proceedings  upon  the  same  shall  be  stayed,  and  no 
further  proceedings  shall  be  taken  thereupon,  without  leave  of  the 
court  or  a  judge'  (t). 

It  is  clearly  established  that  negligence  cannot  be  set  up  as  a 
defence  to  an  action  on  an  attorney's  bill :  for  the  plaintiff  does  not 
come  prepared  to  prove  anything  more  than  the  business  done,  and 
is  not  in  a  situation  to  meet  a  charge  of  negligence  (A).  "  1  do 
not  go  to  the  length  of  sayinj^  that  in  no  case  can  negligence  in  the 
party  suing  be  used  as  a  defence  to  the  action,  though  I  think  it 
can  only  be  used  where  the  negligence  has  been  such,  that  the 
party  for  whom  the  business  was  done  has  thereby  lost  all  possibility 
of  benefit  from  such  business ;"  per  Sir  J.  Mansfield,  C.  J.,  S.  (J. 
"  No  principle  of  law  is  more  clearly  established  than  this,  that  a 
party  cannot  enforce  a  charge  for  doing  business  which  is  useless 
to  his  employer;"  per  Tindal,  C.  J.,  Shaw  v.  Arden^  9  Bing. 
290(/).      If,  therefore,  the  business,  which  the  attorney  under- 


(k)  A  &]8e  statement  would  be  equaUy 
a  contempt.  Smith  v.  Bond,  11  M.  &  W. 
826. 

(i)  This  is  substantiaHy  a  re-enactment 
of  2  Will.  IV.  c  $9,8.  17. 

(k)  Templar  v.  WLaehlan,  2  N.  R.  136. 

(/)  In  this  respect  the  rule  with  regard 
to  actions  by  attomies  and  ordinary 
actions  for  work  and  labour,  &c.,  is  the 
same.  There  is,  however,  this  difference, 
that  an  attorney's  claim  is  not  liable  to  be 
reduced  fro  tanto  in  consequence  of  neg- 
ligence on  his  part,  by  which  the  work 
done  is  rendered  'partly  useless ;  Shaw  v. 
Arden^  per  Farkt^  B. ;  Mmidell  t.  Sieel,  8 
M.  &  W.  871.    (See  Cox  v.  Leach,  post.) 

The  rule  with  regard  to  other  ac- 
tions was  thus  laid  down  by  Lord  Ellen- 
borough,  C  J.,  in  Famtworth  v.  Oarrardy 
1  Campb.  38,  which  was  an  action  on 
a  builder's  bill.  "  The  late  Mr.  Justice 
Buller  thought  (and  I,  in  deference  to  so 
great  an  authority,  have  at  times  ruled 
Uie  same  way),  that  in  cases  of  this  kind, 
a  cross  action  for  the  negligence  was 
necessary ;  but  that,  if  the  work  be  done, 
the  plaintiff  roust  recover  for  it.  I  have 
since  had  a  conference  with  the  judges  on 
the  subject;  and  I  now  consider  this  as 
the  correct  rule  (see  Denew  v.  Daverell,  3 
Campb.  451  ;  Duncan  v.  Blundell,  3 
Sta.  6),  that  if  there  has  been  no  bene- 
ficial service,  there  shall  be  no  pay  ;  but 
if  some  benefit  has  been  derived,  though 
not  to  the  extent  expected,  this  shall  go 
to  the  amount  of  the  plaintiff's  demand, 
leaving  the  defendant  to  his  action  for 
negligence.    The  claim  shall  be  co- ex- 


tensive with  the  benefit"  See  further  on 
this  subject  Fisher  v.  Samuda,  1  Campb. 
1 90,  where  Lord  Ellenborough  expressed 
an  opinion,  that  where  an  action  has  been 
brought  for  the  value  of  goods  furnished 
at  a  stipulated  price,  and  the  purchaser 
does  not,  either  in  bar  of  the  action,  or  to 
reduce  the  damages,  object  to  the  quality 
of  the  goods,  but  allows  the  seller  to  re- 
cover a  verdict  for  the  full  price  agreed 
upon,  he  cannot  afterwards  maintain  a 
cross  action,  on  the  ground  of  the  goods 
being  of  a  bad  quality,  and  unfit  for  the 
purpose  for  which  they  were  ordered; 
and  this  opinion  was  fully  confirmed  by 
the  Court  of  Exchequer  in  Mondell  v. 
Steele,  with  this  distinction,  that  the 
purchaser  may  still  sue  for  any  conse- 
quential damages  caused  by  the  breach  of 
contract,  which  he  could  not  have  given 
in  evidence  in  reduction  of  damages  in 
the  former  action  for  the  price. 

There  is  a  distinction,  however,  in  this 
respect,  between  a  contract  and  a  security ; 
for  m  an  action  on  a  bill  of  exchange,  a  par- 
tial failure  of  consideration  is  no  defence ; 
as  where  a  bill  had  been  accepted  for  the 
price  of  some  hams,  which  turned  out  so 
bad  that  they  were  almost  unmarketable  ; 
this  was  held  to  be  no  defence,  but  the 
defendant  must  seek  his  remedy  by  a 
cross  action;  Morgan  v.  Richardson,  1 
Campb.  40,  n. ;  Tye  v.  Gwynne,  2  Campb. 
846;  Wells  v.  Hopkins,  5  M.  &  W.  8,  9. 
See  also  Obbard  v.  Betham,  1  M.  &  M. 
483  :  Mann  v.  Lent,  10  B.  &  C.  877.  In 
Morgan  v.  Richardson,  money  had  been 
paid  into  court,  but  Lord  Ellenborough 
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takeSy  wholly  fails  from  his  gross  ignorance  or  negligence;  as 
where  an  attorney  was  employed  to  prosecute  an  appeal  at  the 
quarter  sessions,  and,  owing  to  his  gross  ignorance,  the  case  was 
so  conducted  that  the  sessions  refusal  to  hear  the  appeal ;  it  was 
held,  that  the  attorney  could  not  recover  (m).  So  where  an  attor- 
ney commenced  an  action  in  the  Lord  Mayor's  Court,  whence  he 
knew  that  a  commission  to  examine  witnesses  abroad  could  not 
issue  without  great  expense,  and  from  the  nature  of  the  action — 
against  underwriters  for  particular  average  loss  on  a  policy  of  goods 
which  had  been  shipped  to  and  sold  at  Calcutta — that  he  could  not 
go  to  trial  without  one ;  and  the  actions  were  in  consequence  dis- 
continued. Cox  V.  Leechy  1  C.B.,  N.  S.  617.  But  an  attorney 
may  recover,  although  there  has  been  error  in  the  execution  of  his 
duty ;  if  the  error  be  such  as  a  cautious  man  might  fall  into  (n). 

Entire  items  for  useless  work  may  be  discarded  by  a  jury  (o) ; 
but  in  the  case  of  an  entire  item  for  work  partly  useful,  the  jury 
are  precluded  from  reducing  that  item,  in  an  action  to  recover  the 
amount  of  the  bill,  and  the  client  must  resort  to  a  cross  action  (/?). 
The  work  becomes  useless  through  the  plaintiff's  fault,  it,  in  con- 
sequence of  his  misconduct  at  some  particular  point,  the  whole  is 
made  ineffectual  (9^).  But  in  Cox  v.  Leechy  it  was  held  that  the 
plaintiff  might  recover  for  letters  written  by  him  to  the  under- 
writers before  commencing  the  proceedings  in  the  Lord  Mayor's 
Court,  although  by  his  subsequent  negligence  the  whole  proceed- 
ings were  rendered  nugatory.  Such  failure  of  the  work  is  admis- 
sible in  evidence  imder  the  general  issue  (r). 

An  attorney  is  not  liable  to  be  assessed  to  the  poor-rates  in 
respect  of  the  profits  of  his  profession  (5).  An  attorney  who  has 
attended  on  a  subpoena,  as  a  witness  in  a  civil  suit,  cannot  main- 
tain an  action  against  the  party  who  subpcenaed  him,  for  compen- 
sation for  loss  of  time ;  for  it  is  a  duty  imposed  on  all  persons  to 
attend  on  a  subpoena,  and  a  promise  to  pay  money  for  the  perform- 
ance of  a  duty  is  a  promise  without  consideration  {t).  An  attorney 
is  not,  in  the  absence  of  an  express  contract,  and  of  circumstances 
from  which  a  special  contract  may  be  inferred,  personally  liable  to 
a  witness,  whom  he  subpoenas,  for  his  expenses  of  attendance  (tc). 
But  he  is  to  a  baiUff  wnom  he  employs  to  issue  execution  for  his 

said,   that  that  circumstance  formed  no  into  equity  for  a  specific  performance, 

ingredient  in  the  opinion  he  then  ex-  Moggridge  v.  Jones^  3  Campb.  88. 
pressed.     A.  &  B.  entered  into  an  agree-  im)  Huntley  v.  Bulwer,  6  B.  N.  C  111. 

ment  for  the  sale  of  the  lease  of  a  house ;  (n)  Montriou  ▼.  Jefferya,  2  C.  &  P.  113. 

B.  was  let  into  possession,  and  accepted  (o)  HiU  y.  Featfterttonhaugh,  7  Bingh. 

a  bill   for  the   purchase- money ;   in  an  569. 

action  brought  by  A.  against  B.  for  non-  (p)  Shaw  v.  Arden,  9  Bingh.  287. 

payment  of  the  bill,  it  was  held,  that  B.  (q)  Per  Lord  Denman,  C.  J.,  in  Bracey 

could  not  defend  the  action  by  proving  ▼.  Carter ^  12  A.  &  E.  370. 
that  A.  had  refused  to  execute  an  assign-  (r)  Bracey  v.  Carter,  tupra. 

ment  of  the  lease,  he   having  actually  («)  R,  v.  Startifant,  7  T.  R.  60. 

occupied  the  premises  for  some  time,  but  (0  ColUnt  v.  Godrfroy,  1  B.  &  Ad.  950. 

that  B.  must  bring  a  cross  action,  or  go  (m)  Rohtnt  y.  Bridge,  8  M.  &  W.  114. 
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fees  (x).  The  solicitor  under  a  commission  of  bankruptcy  is  not 
liable  in  the  first  instance  to  the  messenger,  whom  he  nominates, 
for  his  bill  of  fees ;  but  if  the  solicitor  agree  with  the  petitioning 
creditor  to  work  a  commission  for  a  sum  certain,  and  receive  a 
great  part  of  that  sum,  he  will  be  hable  to  such  messenger  (y). 

An  attorney  who  has  commenced  an  action  for  his  client  has  a 
right  to  refuse  to  go  on  without  an  advance  of  money  on  account, 
provided  be  gives  bis  client  reasonable  notice  of  his  intention  {z). 
The  contract  of  an  attorney  or  solicitor  retained  to  conduct  or  de- 
fend a  suit  is  entire  and  continuing,  viz,  to  carry  it  on  to  its  termi- 
nation, and  can  only  be  determined  by  the  attorney  upon  reason- 
able notice  (o);  till  which  time  the  Statute  of  Limitations  does  not 
begin  to  run,  although  more  than  six  years  have  elapsed  since  the 
last  step  in  the  cause  (6).  But  this  rule  does  not,  it  seems,  extend 
to  other  business  upon  which  an  attorney  is  employed.  There- 
fore, where  an  attorney  was  employed  by  his  client  in  procuring 
money  to  pay  off  a  mortgage,  and,  after  several  ineffectual  attempts 
to  procure  flie  money,  some  of  which  were  more  than  six  ^ears 
before  suit,  and  others  within  six  years,  it  was  ultimately  obtained  ; 
it  was  held,  that  such  employment  was  not  continuous,  and  that 
the  attorney  could  not  recover  for  the  items  which  were  trans- 
acted beyond  the  six  years  (c).  An  attorney,  however,  is  not 
compelled  to  proceed  to  the  end  of  a  suit,  in  order  to  be  entitled 
to  his  costs,  but  may,  for  satisfactory  cause  and  upon  reasonable 
notice  (which  it  lies  on  him  to  show  (d) ),  abandon  the  conduct  of 
the  suit,  and  in  such  case  may  recover  his  costs  for  the  period 
during  which  he  was  employed  («).  So  if  the  client  repudiates 
his  retainer  (/). 

The  attorney  of  a  defendant  has  no  such  interest  in  the  suit  as 
to  prevent  the  parties  from  compromising  it  without  his  consent  (^). 
The  lien  of  an  attorney  on  a  judgment  is  merely  a  claim  to  the 
equitable  interference  of  the  court,  to  have  the  judgment  held  as  a^ 
security  for  his  costs,  but  he  has  no  authority  over  the  execution 
of  a  writ  of  ca,  sa.,  so  as  to  carry  it  into  effect  against  the  order  of 
the  plaintiff,  even  though  the  plaintiff  and  defendant  should  collude 
to  deprive  him  of  his  Tien  ( A).  The  retainer  of  an  attorney  is  de- 
termined by  the  death  of  the  client  (i). 

Liability  of  Attomies. — An  action  on  the  case  may  be  main- 
tained by  a  client  against  his  attorney  for  negligence  or  unskilful- 

(x)  Maile  v.  Mann,  2  Exch.  608.  («)  Vansandau  v.  Browne,  9  Bingh.  402. 

(y)  Hartop  v.  Juekes,  2  M.  &  S.  438.  (/)  Hawket  v.  CoUrell,  27  L.  J.,  Exch. 

(z)  Lawrence  v.  Po/to,  6  C.  &  P.  428;  869. 
Wadsworth  ▼.  Manhall,  2  C.  8c  J.  665.  (g)  Quested  ▼.  aUUs,  10  M.  &  W.  18. 

(a)  Harris  ▼.  Osbimrn,  2  C.  &  M.  629.  (h)  Barker  v.  St.  Quintin,  12  M.  k  W. 

(6)  Whitehead  v.  Lord,  7  Exch.  691.  441. 

(c)  PhiUijis  Y.  BroadUy,  9  Q.  B.  744.  (t)  Whitehead  v.  Lord,  supra. 

(d)  Wilson  V.  NicholU,  1 1  M.  &  W.  106. 
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ness  in  the  discharge  of  his  professional  duty.  As  where  an  attor- 
ney neglected  to  charge  a  defendant  (a  prisoner)  in  execution 
within  3ie  time  allowed  by  the  practice  of  the  court,  by  reason  of 
which  neglect  the  defendant  was  discharged ;  it  was  held,  that  the 
action  was  maintainable  against  the  attorney  for  negligence,  but 
that,  as  it  sounded  in  damages,  it  was  competent  to  me  jury  to 
find  what  damages  they  thought  fit,  and  that  they  were  not  con- 
strained to  find  the  amount  of  the  whole  debt,  in  a  case  where  it 
appeared  that  the  debtor  was  not  totally  insolvent,  and  that  the 
creditor  might  probably  in  time  obtain  some  part  of  his  debt  by 
execution  against  his  goods  {k).  A.,  a  complainant  in  Chancery, 
employed  1^.  as  his  solicitor,  during  whose  employment  an  irre- 
gular order  to  dismiss  the  bill  on  a  certain  day,  unless  publica- 
tion passed,  was  obtained;  before  that  day  arrived,  C.  was  ap- 
pointed the  solicitor  of  A.,  and  the  bill  having  been  dismissed 
because  no  step  was  taken  by  C,  it  was  held  that  an  action  would 
lie  against  C.  for  negligence,  because  he  should  have  conformed 
to  the  order,  or  should  within  the  time  have  moved  to  vacate  it  (Z). 

So  where  the  attorney  in  a  case  stated  for  the  opinion  of  counsel 
took  upon  himself  to  draw  conclusions  fi:*om  certain  important 
deeds,  which  he  accordingly  omitted  to  lay  before  counsel  (m). 
So  where  the  attorney  in  laying  out  his  client's  money  on  the 
security  of  a  legacy  relied  upon  an  extract  of  the  will,  and  omit- 
ted to  consult  the  original  (n).  So  where  the  attorney  does  not 
^ve  reasonable  notice  to  his  client  of  his  intention  to  abandon 
me  cause,  unless  he  is  supplied  with  fimds  (o).  So  where  an 
attorney  commenced  an  action  on  a  foreign  bill  of  exchange  with- 
out ascertaining  whether  there  was  an  indorsement  to  the  plain- 
tiffs, as  required  by  the  law  of  France  (p).  "  The  cases,  said 
Tindal^  C.  J.,  in  Uodefroy  v.  Dalton^  6  6ingh.  469,  "appear  to 
establish  in  general  that  an  attorney  is  liable  for  the  consequences 
of  ignorance  or  non-observance  of  the  rules  of  practice  of  this 
court,  for  the  want  of  care  in  the  preparation  of  the  cause  for  trial 
or  of  attendance  thereon  with  his  witnesses,  and  for  the  mis- 
management of  so  much  of  the  conduct  of  a  cause  as  is  usually 
and  ordinarily  allotted  to  his  department  of  the  profession. 
Whilst  on  the  other  hand  he  is  not  liable  for  error  in  judgment 
upon  points  of  new  occurrence,  or  of  nice  or  doubtful  construction, 
or  of  such  as  are  usually  entrusted  to  men  in  the  higher  branch  of 
the  profession  of  the  law." 

If  attomies,  employed  by  a  vendor  to  settle, 'on  his  part,  the 
assignm^it  of  a  term,  allow  him  to  execute  an  unusual  covenant, 
without  explaining  the  liability  thereby  incurred,  they  are  respon- 

(Ar)  Russell  v.  Palmer,  2  Wils.  326.  See  6  Bingh.  469;  Andrews  v.  Hawley,  26  L. 

Pitt  V.  Yalden,  4  Burr.  2060.  J.,  Exch.  323. 

(/)  Frankland  v.  Cole,  2  C.  &  J.  590.  (n)   Wilson  v.  Tucker,  3  Sta.  154. 

(m)  Ireson  ▼.  Pearman,  3  B.  &  C.  799.  (o)  Hoby  v.  Built,  3  B.  &  Ad.  350. 

See  per  Tindal,  C.  J.,  Oodrfroy  v.  DalUm^  (p)  Long  ▼.  Orsi,  IS  C.  B.  610. 
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sible  to  him  for  the  consequent  loss,  notwithBtanding  the  vendor 
is  himself,  at  the  time  of  his  assigDment,  aware  of  the  fact,  in  re- 
spect of  which  he  afterwards  incurs  liability  on  his  covenant  (q). 
The  question  of  n^ligence  is,  it  seems,  for  the  jury  (r). 

But  it  is  not  every  neglect  that  will  subject  an  attorney  to  such 
an  action :  for  an  attorney  is  only  bound  to  use  reasonable  care 
and  skill  in  managing  the  business  of  his  client.  He  is  only 
liable  for  crassa  negligentia.  ^  That  cannot  be  considered  as  gross 
negligence,  concerning  which  persons  of  competent  skill  may  en- 
tertain a  doubt  («)."  Hence  an  action  cannot  be  maintained  against 
an  attorney  for  negligence  in  not  discovering  a  defect  in  the  memo- 
rial of  an  annuity,  which  was  subsequently  held  to  be  a  defect 
upon  a  doubtful  construction  of  the  statute  {t).  So,  where  an 
action  had  been  brought  on  a  bond  givei  by  R.  to  secure  lOOOZ. 
and  R.  admitted  his  liability,  and  offered  to  pay  a  certain  sum, 
but  the  attorney  for  the  plaintiff  made  no  application  for  a  compul- 
sory arbitration  under  sect.  3  of  the  Common  Law  Procedure  Act, 
1854,  and  ultimately  the  cause  went  to  trial,  where  a  verdict  was 
Uikjsnk  by  consent,  subject  to  a  reference  to  the  master  to  settle  the 
Binount  due,  but  in  the  meantime  R.  had  become  bankrupt,  and 
nothing  was  recovered ;  it  was  held,  that  such  an  omission  by  the 
attorney  was  not  actionable,  it  being  doubtful  whether  the  judge 
would  certainly  have  referred  the  cause  under  the  above  section  (u). 

Defendant,  an  attorney,  being  employed  to  raise  money  on 
mortgage  for  the  plaintiff,  disclosed  to  the  proposed  lender  defects 
in  the  title  of  the  plaintiff,  by  reason  whereof  the  plaintiff  was 
subjected  to  actions  at  the  suit  of  the  lender,  was  delayed  in  obtain- 
ing the  money  he  wanted,  and  compelled  to  give  a  higher  rate  of 
interest ;  it  was  held,  that  this  was  a  breach  of  duty,  for  which  an 
action  lay  against  defendant,  notwithstanding  he  had  been  the 
attorney  of  the  proposed  lender  before  his  retainer  by  the  plain- 
tiff (a:). 

Where  an  attorney  was  sued  for  negligence  in  allowing  judgment 
to  go  by  default,  in  an  action  which  the  plaintiff  had  retained  him 
to  defend,  the  negligence  having  been  proved,  it  was  held  that  it 
lay  upon  the  attorney  to  show  that  the  plaintiff  was  not  damnified 
by  the  judgment  by  default,  and  not  upon  the  plaintiff  to  establish 
that  he  had  been  in  fact  damnified  (y).  The  Court  of  Chancery 
has  no  jurisdiction  to  make  a  solicitor  responsible  for  negligence 
in  the  conduct  of  a  suit  {z).  In  an  action  against  an  attorney  for 
suffering  M.  C,  a  debtor  in  custody  at  the  suit  of  the  plaintiff, 
to  be  discharged,  it  was  averred  that  M.  C.  was  indebted  to  the 

{q)  Stannard  ▼.    Ulliihome,  10  Bingh.  See  Elkington  v.  Holland,  9  M.  &  W.  659. 

491.  (tt)  Chapman  v.  Fan  ToU,  27  L.  J.,  Q. 

(r)  Hunter  v.  Caldwell,  10  Q.  B.  69.  B.  1. 

(t)  Per  Cretewell,  J.,  in  Bulmer  v.  GO-  (x)  Taylor  v.  Blacklow,  SB.  N.  C.  235. 

fMii,  4  M.  &  G.  125.  (y)  Godrfroy  ▼.  Jay,  7  Bingh.  418. 

(/)  Baikie  ▼.  ChandUu,  3  Campb.  17.  (s)  FrankUmd  v.  Lucat,  4  Sim.  586. 
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plaintiflT;  it  appeared  in  evidence,  that  at  the  time  of  contractine 
the  supposed  debt,  M.  C.  was  a  married  woman;  this  was  held 
to  be  a  fatal  variance  (a).  Where  the  misconduct  or  negligence 
of  the  attorney  constitutes  the  cause  of  action,  the  statute  of  limi- 
tations begins  to  run  from  the  time  of  the  misconduct  (b). 

Evidence. — The  re^lar  proof  of  a  person  being  an  attorney,  is 
either  by  the  production  of  the  original  roll,  signed  by  the  party 
on  his  admission,  together  with  proof  of  his  signature,  as  evidence 
of  identity ;  or  by  an  examined  copy  of  the  roll,  together  with  the 
admission  (c).  But  in  an  action  by  an  attorney  for  his  bill,  it  is 
sufficient  for  him  to  prove  that  he  has  acted  as  an  attorney  in  the 
court  of  which  he  is  alleged  to  be  an  attorney,  and  it  lies  on  the 
defendant  to  show  the  contrary  (rf).  So  the  production  of  the 
stamped  certificate,  countersigned  by  a  master  of  the  Queen's  Bench, 
was  held  sufficient  primA  facie  evidence  that  the  party  producing  it 
was  an  attorney  of  the  Queen's  Bench  (e). 

In  an  action  brought  by  an  attorney  for  slandering  him  in  his 
profession,  it  appeared  that  the  defendant  had  charged  him  with 
swindling  his  client,  adding  a  threat  that  he  would  have  him  (the 
attorney)  struck  off  the  roU ;  it  was  held,  that  this  threat  imported 
that  the  plaintiff  was  an  attorney,  and  superseded  the  necessity  of 
other  proof  (/).  But  if  the  gist  of  the  slander  were  that  the  plain- 
tiff was  not  in  fact  entitled  to  practise  as  an  attorney,  such  evi- 
dence would  seem  to  be  insufficient  (g). 

A  copy  of  an  attorney's  bill,  although  not  signed  (the  original 
having  been  proved  to  have  been  delivered  to  the  defendant),  will 
be  received  in  evidence,  without  proof  of  notice  to  produce  the 
original,  because  the  bill  delivered  is  itself  in  the  nature  of  a 
notice  (h). 


(a)  I^e  V.  Jyrton,  Peake's  N.  P.  C.  119. 

(b)  Howell  V.  Young,  5  B.  &  C.  259. 

(c)  2  Phillips*  Evid.  p.  159,  5th  ed. 
(rf)  Pearce  v.  Whale,  5  B.  &  C.  38. 
{e)  Sparling  v.  Haddon,  9  Bingh.  12. 
(/)  Berryman  v.  Wise,  4  T.  R.  866. 
(g)  Collim  V.  Carnegie,  1  A.  &  £.  695. 


(h)  Colling  V.  Treweek,  6  B.  &  C.  894- 
So  secondary  evidence  may  be  given  of  a 
written  notice  of  the  dishonour  of  a  bill  of 
exchange,  without  any  notice  having  been 
given  to  produce  it  Swain  y.  Lewis,  2 
C.  M.  &  R.  261. 
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A  SALE  of  Umds  by  auction  is  within  the  4th  section,  and  a  sale 
of  goods  (a)  within  the  17th  section,  of  the  Statute  of  Frauds  (29 
Car.  II.  c.  3);  and  to  make  it  binding,  the  solemnities  required 
by  that  statute  must  be  observed  (b) :  the  auctioneer  is  to  be  con- 
sidered as  the  agent  of  both  parties,  and  a  note  or  memorandum 
in  writing  of  the  agreement  or  bargain,  made  and  signed  by  him, 
will  be  sufficient  to  give  validity  to  the  contract  (c).  But  when 
the  sale  by  auction  is  at  an  end,  such  agency  ceases,  and  the  auc- 
tioneer's signature  to  a  contract  afterwards  entered  into  will  not 
be  sufficient  (c?).  If  any  money  is  paid  as  a  deposit,  though  short 
of  the  sum  stipulated  by  the  conditions  of  sale,  and  accepted  as 
such  by  the  auctioneer,  it  will  bind  the  bargain  quoad  the  auc- 
tioneer (e), 

A  bidding  at  an  auction  may  be  retracted  before  the  hammer  is 
down,  because  the  assent  of  the  seller  is  not  signified  till  that  takes 
place  (/).     Usually  the  auctioneer  signs  a  memorandum  of  the 

(a)  Kenwwrthy  v.  Schofield,  2  B.  &  C.  shall  be  good,  except  the  buyer  shall  ac- 

9^5.  cept  part  of  the  goods  so  sold,  and  ac- 

(6)  Walker  V,  Cwutahle,  1  Bos.  &  Pul.  tually  receive  the  same,  or  give  some- 

306.    By  sect.  4,  **  No  action  shall  be  thing  in  earnest  to  bind  the  bargain,  or  in 

brought  whereby  to  charge  a  defendant  part  of  payment,  or  that  some  note  or 

upon  any  contract  or  sale  of  lands,  tene-  memorandum  in  writing  of  the  same  bar- 

ments  or  hereditaments,  or  any  interest  in  gain  be  made  and  signed  by  the  parties 

or  concerning  them,  unless  the  agreement  to  be  charged  by  such  contract,  or  their 

upon  which  such  action  shall  be  brought,  agents  thereunto  lawfully  authorized." 
or  some  memorandum  or  note  thereof,  (c)  JTemeyf  v.  Proe/or,S  Yes.  &  Beames, 

shall   be  in  writing,  and  signed  by   the  57  ;  Simon  v.  Metivier,  1  Bl.  R.  699.     See 

party  to  be  charged  therewith,  or  some  Bartlett  v.  Pumell,  4  Ad.  &  E.  792. 
other  person  thereunto  by  him   lawfully  (d)  Mews  v.  Carr,  26  L.  J.,  Exch.  39. 

authorized.*'     By  sect.  17,  *'  No  contract  (e)  Hanson  v.  Roherdean,  Peake's  N.  P. 

for  the  sale  of  any  goods,  wares  and  mer-  C.  120. 
chandizes,  for  the  price  of  10/.  or  upwards  (/)  Payne  v.  Cave,  3  T.  R.  148. 
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sale  in  a  book  which  contains  or  refers  to  the  printed  catalogue  and 
conditions  of  sale.  In  such  a  case,  his  verbal  declarations,  super- 
adding any  term  to  (^),  or  contrary  (A)  to,  the  printed  conditions 
of  sale,  are  not  admissible  in  evidence.  But  if  the  contract  be  not 
thus  reduced  into  writing,  such  declarations  are  admissible  in  evi- 
dence (i).  The  printed  particulars  cannot  be  varied  {j)  by  such 
verbal  statements  of  the  auctioneer,  either  as  to  the  parcels  or 
quality  (A)  of  the  subject-matter  of  sale. 

An  auctioneer  has  a  special  property  in  goods,  which  he  is  em- 

Eloyed  to  sell,  and  may  maintam  an  action  for  the  price  against  a 
uyer  (/ ) ;  but  not  in  a  case  where  the  right  of  a  third  person  inter- 
venes, and  is  established  (m).  Lord  Abinger^  C.  B.,on  Williams  v. 
Millington  being  cited  in  Sykes  v.  GrileSy  5  M.  &  W.  660,  observed 
that,  "  the  rule  of  law  is,  that  the  agent  who  makes  the  contract 
may  bring  an  action  on  the  contract  in  respect  of  his  privity,  and  the 
principal  m  respect  of  his  interest." 

If  the  owner  of  an  estate  put  up  to  sale  by  auction,  employ  puffers 
to  bid  for  him,  it  is  a  fraud  on  the  real  bidders,  and  the  highest 
bidder  cannot  be  compelled  to  complete  the  contract  («).  So  an 
action  will  not  lie  against  an  auctioneer  for  selling  a  horse  at  the 
highest  price  bid  for  him  contrary  to  the  owner's  express  direc- 
tions not  to  let  him  go  under  a  larger  sum  (o). 

Of  the  Auction  Duty.— The  following  cases  were  decided  pre- 
viously to  the  8  Vict.  c.  15,  which  repeals  the  duties  on  sales  by 
auction,  and  substitutes  a  duty  on  auctioneers'  Hcences. 

Where  the  agent  of  the  owner  put  up  an  estate  in  so  many  lots,  and 
no  person  bidding  for  the  same,  he  put  it  up  again  in  fewer  lots,  at 
other  prices,  and  still  no  person  bidding,  he  put  it  up  again  in  one 
lot  at  a  certain  price,  and  on  there  not  being  any  bidding,  the  estate 
was  withdrawn  from  sale ;  this  was  held  not  a  bidding  of  the  owner 
by  an  agent,  so  as  to  subject  the  party  to  the  auction  duty,  for 
want  of  a  notice  in  writing  to  the  auctioneer  (previously  to  the 
auction)  of  such  agency,  as  required  by  statutes  19  Geo.  III.  c.  56, 
and  28  Geo.  III.  c.  37,  in  order  to  excuse  the  owner  from  the  pay- 
ment of  such  duty  (p).  An  auctioneer  was  employed  to  sell  an  estate, 
the  lowest  price  of  which  was  fixed  by  the  owner,  and  written  down  by 
him  on  a  piece  of  paper,  which  was  put  under  a  candlestick,  at  the 
time  of  sale,  with  tne  privity  of  the  auctioneer,  but  not  signed  by  the 
owner,  nor  any  notice  in  writing  given  to  the  auctioneer  of  the  price 
so  set  down,  nor  had  the  auctioneer  given  the  previous  notice  of  the 
sale  to  the  collector  of  the  duty,  as  required  by  the  acts  of  the  19  Geo. 

ig)  Powell  y.  Edmunds,  12  EoBt,  6.  (n)  Howard  v.  Coitle,  6   T.   R.   642; 

(A)  Guttnis  V.  Erhart,  1  H.  Bl.  289.  Thomett  v.  Hainet,  IS  M.  &  W.  367,  372. 

(i)  Eden  V.  Blake,  IS  M.  &  W.  614.  Per  Parke,  B.,  Robinwn  v.  WaU,  11  Jur. 

(j)  S)ielton  V.  Livius,  2  Cr.  &  J.  411.  677,  678,  per  Cottenham,  C. 

(Ar)  Jones  v.  Edney,  3  Campb.  285.  (o)  Bexwell  v.  Christie,  Cowp.  395. 

(0   Williams  y.  Millington,  1  H.  Bl.  81.  (p)  Cruso  v.  Crisp,  3  East,  337;  but 

(m)  Dickenson  v.  Naul,  4  B.  &  Ad.  638.  see  Ld.  EUUm,  in  1  Dow.  114. 
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III.  c.  56,  and  28  Geo.  III.  c.  37 ;  but  being  asked  at  the  sale, 
whether  he  had  taken  the  proper  precautions  to  avoid  the  duty  in 
case  there  were  no  sale,  he  said,  that  it  was  his  mode  to  fix  a  price 
under  the  candlestick,  and  if  the  bidding  did  not  come  up  to  that 
price,  it  was  no  sale  or  duty :  it  was  held,  that  the  duty  having 
attached,  though  there  was  no  sale,  for  want  of  taking  the  precau- 
tions required  of  the  owner  by  the  statutes  under  such  cireum^ 
stances,  and  the  auctioneer  having  been  sued  for  the  duty  on  his 
bond  to  the  crown,  and  compelled  to  pay  it,  he  could  not  recover 
it  over  against  the  owner ;  he  having  in  effect  warranted,  that  pro- 
per precautions  had  been  taken  to  prevent  the  duty  attaching  in  the 
event,  though  both  parties  were  mistaken  as  to  the  law  (g).  A  pur- 
chaser cannot  rescind  his  own  contract  on  the  ground  that  he  has 
refused  to  pay  the  auction  duty  pursuant  to  the  conditions  of  sale, 
although  the  statute  17  Geo.  III.  c.  50,  s.  8,  enacts  that  in  case  of 
such  refusal  the  bidding  shall  be  void,  for  it  is  void  only  at  the 
option  of  the  seller  (r).  The  plaintiff,  an  auctioneer,  was  employed 
to  sell  lands  belonging  to  the  two  defendants.  One  of  the  defend- 
ants, without  the  plaintiff's  knowledge,  employed  H.  to  bid  for 
one  of  the  lots,  in  order  to  raise  the  price,  and  the  plaintiff  knocked 
down  the  lot  to  H.  The  plaintiff  then  sold  two  other  lots  belong- 
ing to  different  persons,  and  at  the  close  of  the  entire  day's  sale, 
demanded  the  auction  duty  from  H.,  who  refused  to  pay  it.  The 
conditions  of  sale  stated,  that  the  auction  duty  was  to  be  paid  by 
the  purchaser  "  immediately  after  the  sale."  It  was  held,  in  an 
action  by  the  auctioneer  against  the  defendants  for  the  auction 
duty ;  first,  that  H.  was  to  be  considered  as  the  highest  bidder ; 
secondly,  that  the  demand  of  the  duty  was  legal  (s).  Where  an 
estate  was  sold  by  auction  by  a  mortgagor,  the  mortgagee  being 
passive,  the  duty  was  payable  on  the  difference  only  between  the 
price  paid  for  the  estate  and  the  mortgage  debt,  inasmuch  as 
the  equity  of  redemption  only  was  really  sola  (0*     By  stat.  6  Geo. 

IV.  c.  16,  s.  98,  ''  all  sales  of  any  real  or  personal  estate  of  any 
bankrupt  shall  not  be  liable  to  any  auction  duty."  A  trader, 
having  mortgaged  his  real  estates,  afterwards  conveyed  them  to 
trustees  in  trust  to  pay  off  incumbrances,  and  for  other  purposes ; 
he  then  became  bankrupt,  whereupon  a  sale  by  auction  of  the  estates 
was  made  by  order  of  the  assignees,  with  the  consent  of  the  trus- 
tees, and  without,  for  anything  that  appeared,  the  mortgagees 
having  been  consulted.  It  was  held,  that  the  estates,  though  mort- 
gaged, must  still  be  considered  as  the  estates  of  the  mortgagor,  the 
bankrupt,  (the  interest  of  the  mortgagee  bein^  merely  a  security,) 
and  consequently,  according  to  the  words  and  intention  of  the  fore- 
going act,  no  auction  duty  was  payable  («). 

(q)  Capp  y.  Topham,  6  East,  392.  («)   miUon  v.  Carey,  1 1  M.  &  W.  368. 

(r)  Matins  v.  Freeman,  4  Bingh.  N.  C.  (0  R,  v.  Sedgwick,  2  C,  M.  &  R.  603. 

395;  see  miUon  v.  Careyy  10  M.  &  W.  (u)  A.  G,  v.  mnttwilej/f  2  Dow.  &  Cli 

611.  D.  P.  302. 
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Liability  of  Auctioneer.-^-Where  an  estate  is  sold  by  auction,  if 
a  good  title  is  not  made  out  according  to  the  conditions  of  sale,  an 
action  against  the  auctioneer,  for  the  recovery  of  the  deposit,  may 
be  maintained,  the  deposit  not  appearing  to  have  been  paid  over  to 
the  principal.  An  auctioneer  is  personally  liable  where  he  does  not 
name  his  principal.  Per  Kent/on,  C.  J .,  Hanson  v.  Roberdeau^  Peake's 
N.  P.  C.  120 ;  Franklyn  v.  Samonde,  4  C.  B.  644.  So  where  the  de- 
fendant was  both  auctioneer  and  attorney  for  the  sellers,  although  he 
paid  over  the  deposit  to  the  sellers  before  demand,  yet  he  was  held 
liable,  on  the  ground  that  he  was  not  authorized  to  part  with  the  de- 
posit, when  he  must,  from  his  employment  as  attorney  for  the  seUers, 
nave  known  long  before  he  paid  it  over,  that  the  title  was  disputa- 
ble, and  consequently  that  he  had  paid  the  money  over  in  his  own 
wrong  (a;  t.  Heathy  J.,  added,  that  it  was  admitted  that  if  express 
notice  had  been  given  to  defendant  not  to  pay  over  the  money,  the 
action  would  lie,  and  he  considered  the  defendant's  knowledge,  as 
seller's  attorney,  of  doubts  as  to  the  title,  as  equivalent  to  express 
notice  (y ).  And  in  a  more  recent  case,  it  was  determined  that  where 
an  auctioneer  sells  an  estate  by  public  auction  and  receives  a  deposit, 
it  is  his  duty,  as  the  agent  ot  both  vendor  and  purchaser,  to  retain 
the  deposit  until  the  stue  is  complete,  and  it  is  ascertained  to  whom 
the  money  belongs  (z).  Thus  where  an  auctioneer  sold  an  estate  by 
public  auction,  and  received  the  deposit,  and  signed  an  a^eement 
stating  that  he  acknowledged  to  have  sold  the  estate,  and  that  he 
agreed  to  complete  the  sale ;  and  the  sale  was  not  completed  on 
account  of  a  defect  of  title ;  it  was  held,  that  the  purchaser  might 
recover  the  deposit  in  an  action  for  money  had  and  received  against 
the  auctioneer,  though  the  latter  had  paid  it  over  to  the  vendor, 
without  any  notice  from  the  purchaser  not  to  do  so,  and  before  the 
defect  of  title  was  ascertained  (a).  In  strict  law  the  auctioneer, 
being  a  stakeholder,  is  not  entitled  to  notice  of  the  contract  having 
been  rescinded  (i).  When  the  purchaser  refuses  to  complete  the 
contract,  the  Question,  whether  the  deposit  is  forfeited,  if  not  ex^ 
pressly  provided  for,  depends  on  the  construction  of  the  whole 
agreement ;  if  not  forfeited,  it  is  recoverable,  when  the  vendor  has 
incapacitated  himself  from  conveying,  not  before  (c). 

Recovery  of  Deposit  and  Interest  on  Defect  of  lUle. — When  the 
vendor  was  tne  owner  of  the  estate,  and  an  objection  having  been 
made  to  the  title,  he  offered  to  convey  the  estate  with  such  title 
as  he  had,  or  to  return  the  purchase  money  with  interest ;  it  was 
held,  that  further  damages  for  the  supposed  goodness  of  the  bar- 
gain could  not  be  recovered  (rf).  But  where  a  person  who  had 
contracted  for  the  purchase  of  an  estate,  but  had  not  obtained  a 
conveyance,  put  up  the  estate  for  sale  in  lots  by  auction,  and  en- 

(x)  Edwards  ▼.  Nodding,  5  Taunt  815.  (6)  Duncan  y.  Cqfe,  2  M.  &  W.  244. 

(y)  Burrough  v.  Skinner y  5  Burr.  2639.  (c)  Palmer  v.  Temple,  9  A.  &  E.  520. 

(«)  Gray  v.  Gutteridge,  1  M.  &  R.  614.  (rf)  Flureau  v.   Thomhill,   2   Bl.  Rep. 

(a)  Ibid.  1078. 
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gaged  to  make  a  eood  title  by  a  certain  day,  which  he  was  unable 
to  do,  as  his  vendor  never  made  a  conveyance  to  him ;  it  was  held, 
that  a  purchaser  of  certain  lots  might,  in  an  action  for  not  making 
a  good  title,  recover  not  only  the  expenses  which  he  had  incurred, 
but  also  damages  for  the  loss  which  he  sustained  by  not  having  the 
contract  carried  into  effect  (e).  In  the  foregoing  case  the  defendant 
had  sold  property  as  his  own,  which  was  not  so ;  and  the  court 
was  of  opmion,  that  the  defendant  being  in  fault  by  representing 
himself  as  the  owner  of  the  property,  the  plaintiff's  right  was  not 
restrained  to  nominal  damages  (/ ).  But  where  premises  for  which 
a  party  had  contracted  were  by  him  offered  for  resale  before  he  had 
examined  the  abstract  with  the  original  deeds,  although  the  title 
proved  afterwards  defective,  it  was  held,  that  the  damage,  if  any, 
resulting  from  such  offer,  arose  from  his  own  premature  act,  and  not 
from  any  fault  of  the  vendor,  and  consequently  that  the  vendor  was 
only  liable  for  the  expenses  incurred  in  the  investigation  of  the  title 
and  nominal  damages  for  the  breach  of  the  contract  (^).  ^'  A  man 
who  takes  possession  of  land,  and  is  imprudent  enough  to  incur 
expenses  without  satisfying  himself  as  to  the  title,  does  it  at  his  own 
risk,  and  must  bear  the  loss.  In  common  prudence  he  ought  to 
investigate  the  title  in  the  first  instance  "  (A). 

Where '  the  purchaser,  upon  failure  of  the  vendor  to  deduce  a 
title,  had  recovered  back  the  deposit  in  an  action  against  the  auc- 
tioneer, it  was  held,  that  he  might  recover  interest  on  the  deposit, 
in  an  action  against  the  vendor  for  not  completing  his  contract, 
under  an  averment  for  special  damage  (i).  The  expenses  incurred 
in  investigating  the  title,  including  the  amount  of  the  purchaser's 
unpaid  attorney's  bill,  may  be  recovered  under  the  general  averment 
that  the  plaintiff  was  put  to  expense  in  investigating  the  title  (A),  and 
also  damages  for  loss  incurred  afler  the  time  Umited  for  completing 
the  purchase,  upon  a  declaration  framed  accordingly  (/).  In  Gos- 
bell  V.  Archer,  2  A.  &  E.  600,  it  was  held,  that  upon  an  abandon- 
ment of  an  unwritten  contract  for  the  sale  of  land  on  defect  of  title, 
the  expenses  of  investigating  the  title  cannot  be  recovered,  nor 
interest  upon  the  deposit. 

An  auctioneer  is  not  liable  for  interest  on  the  deposit ;  it  was 
formerly  considered  that  to  make  the  auctioneer  liable  for  interest, 
it  must  appear,  1st,  that  the  contract  on  failure  of  condition  had 
been  rescinded;  2ndl^,  that  a  demand  of  deposit  had  been  made, 
and  refusal  to  return  it  (»i),  and,  according  to  JSurrough,  J.,  in  Cur- 
ling y.  ShttUwcrthyQ  Bingh.  134,  it  must  have  been  proved,  that 
the  auctioneer  had  made  interest  of  the  money.     But  it  has  now 

(«)  Hopkhit  V.  Grazehrook,  6  B.  &  C.  31.  (i)  Farquhar  v.  Farley,  7  Taunt.  692  I 

If)  See  Robinson  t.  Hardman,  1  Exch.  Canifield  v.  Gitbert,  4  Esp.  221. 

860.  ik)  Richards  v.  Barton,  1  Esp.  N.  P.  C. 

{g)  Walker  v.  Moore,  10  B.  &  C.  416.  268 ;  Richardson  v.  Chason,  10  Q.  B.  766. 

(A)  Per  Coltman,  J.,  in  fVarihington  v.  (/)  Metcatfv.  Fowler,  6  M.  &  W.  880. 

Warrington,  18  L.  J.,  C.  P.  860;  S,  C,  8  (m)  Per  Burrough,  J.,  Lee  v.  Murni^  8 

C.  B.  184.  Taunt.  65. 
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been  solemnly  decided  that  an  auctioneer^  pending  the  time  which 
elapses  between  the  payment  of  deposit  and  completion  of  title,  is  a 
mere  stakeholder,  and  not  liable  for  interest  to  the  vendor,  although 
the  vendor  (without  the  concurrence  of  the  vendee)  gave  the 
auctioneer  notice  to  invest  the  money  in  govemm^it  securities,  and 
although  interest  may  have  been  made  (n).  As  the  auctioneer  is  en- 
titled to  retain  the  deposit  until  the  contract  is  completed,  without 
paying  interest  for  it,  where  the  amount  of  the  deposit  is  large,  it 
may  he  advisable  to  stipulate  that,  pending  the  investigation  of  the 
title,  the  deposit  should  be  invested  m  exchequer  bills. 

Where  leasehold  premises  are  sold  by  auction,  and  the  lease  con- 
taining the  usual  covenant  to  repair  is  produced  and  read  to  the 
bidders,  if  a  part  of  the  buildings,  e.  g,  a  summer-house,  demised 
and  described  in  the  lease,  has  been  pulled  down  before  the  sale,  the 

Eurchaser  is  not  bound  to  complete  the  purchase,  and  may  recover 
is  deposit.     NoU, — The  summer-house  was  not  described  in  the 
particulars  of  sale  (o). 

An  action  for  money  had  and  received  [p)  was  brought  to  recover 
the  deposit  money  paid  by  plaintiff,  who  was  the  purchaser  of  an 
annuity  sold  by  aefendant  (an  auctioneer)  at  a  public  auction.  One 
of  the  conditions  of  sale  was,  that  a  good  title  should  be  made  out 
by  the  10th  of  July.  In  the  beginning  of  July  the  plaintiff  called  on 
tne  seller  of  the  annuity  to  show  him  the  title  deeds,  but  he,  not 
having  them  in  possession,  gave  him  an  abstract  of  the  title,  which 
did  not  mention  any  of  the  deeds.  On  behalf  of  the  defendant,  it 
was  suggested  that  application  ought  to  have  been  made  to  the  ven- 
dor at  an  earlier  period,  in  order  to  enable  him  to  procure  the  title 
deeds  by  the  10th  of  July.  KenyoUy  C.  J.— "A  seller  of  an  estate 
ought  to  be  prepared  to  produce  his  title  deeds  at  the  particular 
day.  A  court  of  equity  will,  under  particular  circumstances,  enlarge 
the  time  (y),  but  then  the  circumstances  entitling  him  to  such  in- 
dulgence must  clearly  appear,  which  is  not  the  case  in  this  instance. 
It  is  objected,  that  the  plaintiff  had  no  right  to  the  possession  of  the 
deeds :  but  though  he  had  no  right  to  keep  them,  he  had  a  right  to 
inspect.  A  court  of  equity  would  have  ooliged  the  vendor  to  give 
attested  copies  of  the  deeds  at  his  own  expense,  with  an  under- 
taking to  produce  them  thereafter  at  the  vendee's  expense  for  the 
support  of^  his  title.  As  the  seller  has  here  failed  in  completing  his 
engagement,  plaintiff  is  entitled  to  a  return  of  the  deposit"  Ver- 
dict for  plaintiff  280/.,  amount  of  deposit.  The  day  for  the  com- 
pletion of  the  purchase  of  an  interest  in  land,  inserted  in  a  written 
contract,  cannot  be  waived  by  a  parol  agreement,  and  another  day 
substituted,  so  as  to  bind  the  parties  (r). 

(n)  Harington  v.  Hoggart,  1  B.  &  Ad.  See  Roberts  v.  Berry,  22  L.  J.,  Chanc.  398. 

677.  (r)  Per  Tindai,  C.  J.,  deliveriog  judg- 

(o)  Granger  y.  Worms,  4  Campb.  83.  ment  of  the  court  in  Stowell  v.  Roh'tMon, 

(  p)  Berry  v.  Young,  2  Esp.  N.  P.  C.  640.  3  B.  N.  C.  937,  938,  recognizing  Goss  v. 

{q)  Langjord  v.  Vitt,  2  P.  Wms.  630.  Lord  Nugent,  5  B.  &  Ad.  58. 
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An  action  for  money  had  and  received  was  brought  to  recover 
the  amount  of  a  deposit  paid  by  the  plaintiff  to  the  defendant,  on  an 
agreement  for  the  purchase  of  an  estate,  the  defendant  having  iieuled 
to  make  out  a  good  title  on  the  day  when  the  purchase  was  to  be 
completed.  The  abstract  of  the  title  delivered  to  the  plaintiff  began 
in  the  year  1793,  and  after  reciting  that  the  deeds  relating  to  the 
estate  had  been  lost,  stated  a  fine  and  non-claim.  Upon  inquiry  it 
was  found  that  the  feet  of  the  deeds  having  been  lost  was  not  true. 
The  counsel  for  the  defendant  said,  they  were  ready  to  make  out  a 
good  title.  KetttfOHyC,  J. : — ''  As  to  the  sentiments  which  I  have  long 
entertained  relative  to  the  purchase  of  real  estates,  1  find  no  reason 
for  receding  fix>m  them.  They  have  been  confirmed  by  conversing 
with  those  whose  authority  is  much  greater  than  mine.  The  vendor 
must  be  prepared  to  make  out  a  good  title  on  the  da]^  when  a  pur- 
chase is  to  oe  completed.  Indulgence,  I  am  aware,  is  often  ^ven 
for  the  purpose  of  procuring  probates  of  wills,  letters  of  administra- 
tion, and  acts  of  parliament.  But  this  indulgence  is  voluntary  on 
the  part  of  the  intended  purchaser ;  it  is  the  duty  of  the  seller  to  be 
reaay  to  verify  his  abstract  at  the  day  on  which  it  was  agreed  that 
the  purchase  should  be  completed.  If  the  seller  deliver  an  abstract, 
setting  forth  a  defective  title,  the  plaintiff  may  object  to  it.  No 
man  was  ever  induced  to  take  a  title  like  the  present  A  fine  and 
non-claim  are  good  splices  to  another  title,  but  they  will  not  do 
alone.  There  are  mwy  exceptions  in  the  statute  in  favour  of  infants, 
femes  covert,^'  &c.  £rskine,  for  the  defendant:  "Do  I  understand 
your  Lordship  to  say,  that  thoujgh  the  defendant  can  now  make  out 
a  good  title,  yet  as  that  title  did  not  form  a  part  of  the  abstract,  the 
plaintiff  may  avail  himself  of  that  circumstance  ?  "  Kenyon,  C.  J . : 
"  He  certainly  may,  and  avoid  the  contract.  When  the  abstract  is 
delivered  by  the  sdler,  he  must  be  able  to  verify  it  by  the  title  deeds 
in  his  possession.  As  a  good  title  was  not  made  out  at  the  day 
fixed,  1  shall  direct  the  jury  to  find  a  verdict  for  the  deposit,  with 
interest  up  to  that  day."  The  jury  found  a  verdict  for  the  plaintiff 
accordingly  («). 

If  a  precise  day  is  not  fixed  by  which  it  is  incumbent  on  the 
vendor  to  deduce  a  good  title,  the  law  implies  that  he  shall  have 
a  reasonable  time  {t). 

A  contract  to  make  a  fpod  title  means  a  title  good  both  at  law 
and  in  equity.  Therefore  m  an  action  to  recover  back  the  deposit 
on  a  purchase,  upon  the  vendor's  failure  to  make  a  good  title,  a 
court  of  law  will  collaterally  inquire  whether  the  title  be  good  in 
equity  (w).  And  where  upon  a  sale  there  is  such  a  doubt  upon  the 
vendor's  title  as  to  render  it  probable  that  the  purchaser  s  right 
may  become  a  matt^  of  investigation,  the  court  will  not  compel 

(«)  Comish  y.  Rowley,  B.  R.  Middlesex  (0  Sansom  v.  Rhodest  6  B.  N.  C.  261. 

SittingB after  M.  T.  40  Geo.  III.  MSS.  (u)  MaherUy  v.  Rohint,  5  Taunt.  625; 

See  HofuHp  v.  Padwick,  5  Exch.  615—  1  Marsh.  258.     See  miUtt  v.  Oarke,  10 

623,  per  AUerson,  B.  Price,  207. 
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the  purchaser  to  complete  the  purchase  (x).  But  in  assumpsit  to 
recover  a  deposit  uuon  the  purchase,  upon  an  allegation  that  the 
defendant  had  fiiileo  to  make  proper  title,  the  Court  of  C.  B.  held, 
that  the^  would  not  consider,  whether  the  title  was  of  a  doubtful 
description,  such  as  a  court  of  equity  would  not  compel  an  unwilling 
purchaser  to  take,  but  simply  whether  the  defendant  had  or  had  not 
a  legal  title  to  convey  (y).  ^  We  are  not  to  consider  ourselves  as  a 
court  of  equity,  where  the  seDer  is  seekine  to  enforce  the  purchase 
by  a  bill  for  a  specific  performance,  in  which  case  that  court  fre- 
quently refuses  the  aid  of  its  authority  to  enforce  a  performance, 
where  the  title  is  of  an  unmarketable  or  even  doubtful  description ; 
leaving  the  party  to  his  action  at  law  for  damages ;  but  we  are 
called  upon  to  answer  the  simple  question  on  this  record,  whether, 
on  the  construction  of  a  deed,  the  defendant  has  or  has  not  a  l^al 
title  to  convey  to  a  purchaser:  and  although  the  deed  appears  to 
be  inartificially  framed,  we  think,  upon  the  proper  construction  of 
it,  the  defendant  has,  and  at  the  time  of  the  exposure  to  sale  had, 
good  right  and  title  to  sell  and  assipi  to  the  plaintiff,  and  conse- 
quently that  the  present  action,  grounded  on  that  breach  of  contract, 
cannot  be  maintained  (z). 

In  every  contract  for  the  sale  of  an  existing  lease,  there  is  an 
implied  undertaking  by  a  vendor  (if  the  contrary  be  not  stipulated 
in  express  terms)  to  make  out  the  lessor's  title  to  demise;  and 
from  the  short  residue  of  the  term,  the  small  value  of  the  property, 
and  the  absence  of  any  premium  for  the  lease,  it  cannot  be  inferred, 
that  the  vendee  intended  to  waive  his  right  to  call  for  the  produc- 
tion of  the  lessor's  title  (a). 

Auctioneers  who  take  upon  themselves  to  describe  in  their  par- 
ticulars the  property  to  be  sold,  should  truly  describe  it  (&) ;  for 
the  buyers  act  on  the  faith  of  those  descriptions.  Hence,  where 
leasehold  houses  were  described  in  the  particulars  and  conditions 
of  sale  as  a  well  secured  rental  with  reversionary  interest,  and  as  an 
eligible  investment,  and  no  notice  was  given  that,  by  the  provisions 
of  a  local  act  power  was  given  to  a  market  company  to  purchase 
and  take  the  property  for  the  purposes  of  the  act,  it  was  held,  that 
the  purchaser  was  entitled  to  rescind  the  contract  (c).  A  lessee 
of  lands  subject  to  a  covenant  against  certain  obnoxious  trades, 
with  a  proviso  for  re-entry,  granted  under-leases  of  houses  erected 

(jr)  Curling  ¥.  Shuttleworth,  6  Bingh.  compelling  specific  performance,  and  such 

121,  stated  by  Alder  son,  J.,  in  Boyman  v.  a  title  as  would  be  a  good  answer  to  an 

OtUeh,  7  Bingh.  390,  to  have  been  ques-  ejectment  by  a  claimant ;  but  Mar  On,  B., 

tioned  in  K.  B.  held  that  it  was  sufficient  to  esublish  a 

iy)  Boyman  v.  Outch,  7  Bingh.  379.  legal  title  only. 

(x)  Per  Tindal,  C.  J.,  delivering  judg-  (a)  Souier  r.  Drake,  5   B.  &  Ad.  992; 

ment  of  court  in  Boyman  v.  Guich,  ubi  Hall  ▼.  Betty,  4  M.  &  Gr.  413. 

sup.     But  see  Jeakee  v.   JVhite,  6  Exch.  (6)  Coverley  v.  Burrell,  5  B.  &  A.  257. 

873,  in  which  case  Aldereon,  B.,and  Piatt,  (e)  Ballard  v.   Way,   1  M.  &  W.  520  ; 

B.,  held  that  by  a  "  good  title"  was  to  be  and  see  Lachlan  ▼.  Reynolds,   23   L.  J., 

understood  such  a  title  as  a  court  of  equity  Chan.  8. 
would  adopt  as  a  sufficient  ground  for 
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on  the  land,  not  containing  a  similar  coyenant  and  proviso :  it  was 
held,  that  a  purchaser  by  auction  of  houses  on  the  same  land,  and 
of  the  improved  ground-rents  of  the  houses  so  underlet,  mi&cht  re- 
cover his  deposit,  this  omission  in  the  under-leases  not  naving 
been  mentioned  in  the  conditions  of  sale  (d).  When  certain  goods 
were  put  up  for  sale,  and  each  lot  was  described  as  being  of  so 
many  yards,  and  the  goods  were  open  to  pubUc  inspection  ror  two 
days  before  the  sale,  and  by  the  pnnted  conditions  of  sale  the  pur- 
chaser of  any  lot  was  to  pay  down  a  deposit ;  the  lots  to  be  taken 
away  with  all  faults,  imperfections,  or  errors  of  description,  on  a 
day  specified,  and  the  remainder  of  the  purchase-money  to  be  paid 
on  delivery,  the  biddings  at  the  sale  being  at  so  much  per  yard ;  it 
was  held,  that  in  such  a  sale  no  condition  is  implied,  that  a  pur- 
chaser may  inspect  and  measure  the  lots  before  paying  the  re- 
mainder of  the  purchase-money;  and  that  payment  oefore  delivery 
meant  delivery  for  any  purpose  (e). 

A  written  paper,  delivered  by  an  auctioneer  to  a  bidder  to  whom 
lands  were  let  by  auction,  containing  the  description  of  the  lands, 
the  terms  for  which  they  were  let  to  the  bidder,  and  the  rent  pay- 
able, does  not  require  a  stamp,  unless  it  be  signed  by  some  of  the 
parties  or  by  the  auctioneer ;  nor  is  it  such  a  writing  as  will  exclude 
parol  evidence  (/) :  but  if  signed  by  the  auctioneer,  and  delivered 
to  the  bidder,  it  ought  to  be  stamped  (g). 

Where,  by  the  conditions,  the  only  authority  given  to  the  auc- 
tioneer is  to  receive  the  deposit  money,  and  no  agent  is  named  for 
the  purpose  of  receiving  the  remainder  of  the  purchase  money,  the 
payment  of  such  remainder  ou^ht  to  be  made  to  the  vendor  or  his 
general  agent,  which  the  auctioneer  is  not  At  all  events,  the 
auctioneer,  under  such  conditions,  has  no  authority  to  receive  the 
purchase  money  by  means  of  a  bill  of  exchange  (A). 

In  an  action  against  the  vendor  of  an  estate  to  recover  the  de- 
posit on  a  contract  for  the  purchase,  if  the  defendant,  on  notice, 
produce  the  contract,  the  plaintiff  need  not  prove  its  execution ; 
for  an  instrument  produced  on  notice  by  a  party  claiming  an  interest 
under  it,  does  not  require  to  be  so  proved  (t).  A  sale  bjr  public 
auction  at  a  horse  repository,  out  of  the  city  of  London,  is  not  a 
sale  in  market  overt  (A). 

One  of  the  conditions  of  a  sale  by  auction  was : — "  If  the  pur- 
chaser shall  fail  to  comply  with  the  conditions,  the  deposit  shall  be 

(d)  Waring  v.  Hoggart,  1  Ry.  &  M.  89.  (g)  RamtboUom  v.  Morthy,  2  M.  &  S. 

(e)  PetHlt  V.  MHehell,  4  M.  &  6.  819  ;       445. 

5   Scott's  N.  R.  721,  distinguishing  the  (h)  Syket  t.  GiUt,  6  M.  &  W.  645. 

cases  of  Howe  v.  Palmer y  8  B.  &  Aid.  821 ;  (i)  Bradthaw  ▼.  Bennett^   M.   &   Rob. 

and  Lorymer  ▼.  Smith,  1  B.  &  C.  1.  14^  ;  Doe  v.  Wainwrighi,  5  A.  &  £.  520, 

(/)  Ramebottom  y.  Tunbridge,  2  M.  &  528. 

S.  434;  Ingram  v.  Lea,  2  Campb.  521 ;  (k)  Lee  ▼.  Bayes,  18  C.  B.  599;  25  L. 

didams  V.  Fah-bain,  2  Surk.  N.  P.  C.  277.  J.,  C  P.  249. 
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actually  forfeited  to  the  rendor,  ivlio  shall  be  at  liberty  to  resell, 
and  any  deficiency  upon  resale,  together  with  the  expenses,  shall 
be  made  good  b}r  the  d^nlter,  ai:^,  on  non-payment,  shall  be  re- 
coverable as  liquidated  damages ;  but  any  increase  of  price  at  the 
second  sale  shall  belong  to  the  vendor. '  Default  having  been 
made  by  a  purchaser  at  the  auction,  and  the  property  rescJd  at  a 
reduced  price,  it  was  held,  that  the  vendor  could  recover  from  the 
de&ulter,  in  addition  to  the  deposit,  only  so  much  of  the  difference 
between  the  two  prices  and  of  the  expenses  of  re-sale  as  the  deposit 
did  not  cover  (/)• 

(0  Ockenden  v.  Henhy,  27  h.  h,  Q.  B.  S61. 
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I.  Of  the  Court  0    Bankruptcy. 

The  subject  of  bankruptcy^  which  is  entirely  leaf  scripta,  has 
from  time  to  time  been  modified  by  successive  Acts  of  Parliament, 
but  the  wording  of  the  older  statutes  has  been  for  the  most  part 
retained  in  those  of  later  date^  and  the  decisions  founded  upon  the 
former  will  be  found,  unless  specially  noticed,  directly  applicable 
to  the  latter. 

p2 
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The  law  of  bankruptcy  is  matter  for  the  consideration  of  the 
courts  both  of  common  law  and  chancery,  and  the  decisions  of 
courts  of  equity  will  frequently  be  found  in  the  succeeding  pages 
as  to  matters  which,  if  the  question  were  a  legal  one,  would  have 
been  matter  for  the  decision  of  a  jury.  In  the  trials  of  actions  at 
law  parties  who  have  not  submitted  to  the  jurisdiction  of  the  Court 
of  Bankruptcy  are  not  bound  by  the  adjudication,  and  they  are 
still  at  liberty  to  question  those  facts,  which  are  necessary  to  bring 
within  the  control  of  the  court  the  property  of  the  trader  or 
debtor,  or  the  rights  and  property  of  other  persons  not  parties  to 
the  proceedings  in  bankruptcy. 

Oriffin.— The  first  Act  on  the  subject  of  bankruptcy  was  the 
84  &  85  Hen.  8,  c.  4.  By  that  Act  certain  of  the  Privy  Council 
were  empowered,  on  complaint  in  writing  being  made  to  them  of 
persons  who  had  "  craftily  obtained  great  substance  of  other  men's 
goods  suddenly  fleeing  to  parts  unknown,  or  keeping  their  houses, 
not  minding  to  pay  or  restore  to  any  their  creditors  their  debts 
and  duties,  &c.,''  to  make  such  orders  about  the  bodies  of  such 
offenders  and  the  sale  of  their  lands  and  goods  as  they  thought  fit, 
dividing  the  produce  rateably  among  the  creditors.  The  13  Eliz. 
c.  7  first  empowered  the  Lord  Chancellor,  upon  a  similar  com- 
plaint, to  appoint  commissioners  under  the  Great  Seal,  who,  by 
virtue  of  their  commission,  were  to  have  authority  to  imprison  the 
body  and  to  make  sale  of  the  goods  and  land  of  the  bankrupt, 
dividing  the  produce  rateably  as  aforesaid  ;  and  this  continued  in 
efi^ect  to  be  the  method  of  procedure  till  the  establishment  of  the 
Court  of  Bankruptcy,  by  the  1  &  2  Will.  IV.  c.56,  as  hereafter  men- 
tioned. It  is  noticeable,  that  the  first  Acts  on  this  subject  expressly 
reserved  the  rights  of  creditors,  as  to  any  debts  not  fully  discharged 
by  the  sale  of  the  bankrupt's  property  under  the  bankruptcy ;  and 
that  the  first  Act  which  provides  for  the  discharge  of  the  bankrupt 
from  all  debts  owing  at  the  time  of  the  bankruptcy  (on  a  certificate 
of  due  conformity,  &c.,  which  was  subject  to  confirmation  by  the 
Lord  Chancellor),  was  the  4  Ann.  c.  17. 

Subsequently  to  the  two  first-mentioned  Acts  a  variety  of 
statutes  were  passed,  making  additions  to  the  Acts  of  bankruptcy, 
giving  the  commissioners  additional  powers,  subjecting  aliens  and 
Members  of  Parliament  to  the  bankrupt  laws,  &c.,  till  the  year 
1824,  when  the  5  Geo.  IV.  c.  98  repealed  and  consolidated  all  the 
previous  statutes.  This  Act  in  its  turn  was  repealed  by  the  6  Geo. 
IV.  c.  16;  which  again  repealed  and  consolidated,  with  some 
alterations,  all  the  previous  statutes,  and  this,  with  the  several 
Acts  passed  in  the  interval,  contained  the  statutory  enactments  on 
the  subject  of  bankruptcy  till  the  passing  of  the  Bankruptcy  Con- 
solidation Act,  1849  (12  &  18  Vict.  c.  106),  by  which  the  last- 
mentioned  Act,  with  several  of  those  passed  in'the  interval^  was 
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repealed ;  and  tbe  law  of  bankruptcy  again  consolidated.  This 
Act  is  still  the  principal  statute  on  the  subject :  but  it  has  been 
amended  by  several  statutes  passed  in  the  interval ;  and  finally 
by  the  24  &  25  Vict.  c.  134,  which  has  introduced  for  the  first 
time  several  important  alterations  in  the  law  of  bankruptcy,  the 
principal  of  which  are — the  abolishing  the  distinction  between 
traders  and  others  (s.  69) ; — the  transfer  of  the  whole  jurisdiction  in 
bankruptcy  and  insolvency  to  one  court  (s.  1) ; — the  replacement  of 
the  official  assignee  (for  the  most  part)  by  an  assignee  elected  by  the 
creditors  (post,  p.  220) ; — the  power  to  transfer  the  jurisdiction  of  the 
present  district  courts  on  a  vacancy  occurring  in  any  district  com- 
missionership  to  the  County  Courts  (s.  4) ; — the  transfer  of  bank- 
ruptcies under  300 1  to  the  County  Courts  (s.  94),  with  the  option 
for  creditors  to  transfer  proceedings  in  bankruptcy  of  any  amount 
to  a  County  Court  (s.  109) ;  to  suspend  proceedings  in  bankruptcy 
altogether  (s.  110) ;  to  change  from  bankruptcy  to  arrangement 
(s.  185),  or  to  wind  up  any  debtor's  estate  under  a  private  deed, 
the  trustees  of  which  will  enjoy  the  same  privileges  as  to  the  debtor 
and  his  estate,  the  collection  of  debts,  &c.,  as  are  possessed  by 
assignees  in  bankruptcy  (s.  197) ; — power  to  the  court  to  try  a 
bankrupt  for  misdemeanors  under  the  Act,  and  to  suspend  or 
grant  a  conditional  discharge,  or  to  imprison  the  bankrupt  for  one 
year  for  certain  offences  not  made  misdemeanors  by  the  Act  (s. 
159) ; — the  proof  of  debts  by  simple  statement  of  account  (s.  144) ; 
the  power  to  grant  a  discharge  subject  to  conditions  as  to  future 
acquired  property  (s.  159) ; — and  finally  for  the  discharge  of  pauper 
prisoners  (s.  98  et  seq.). 

The  Court  of  Bankruptcy  originated  in  1  &  2  Will.  IV.  c.  56, 
by  which  Act  a  chief  judge,  three  other  judges,  and  six  commis- 
sioners were  appointed.  Three  of  the  judges  under  this  Act 
formed  a  Court  of  Review,  which  exercised  a  similar  jurisdiction 
to  that  then  exercised  by  the  Lord  Chancellor,  subject,  however, 
to  an  appeal  to  him  in  matters  of  law  and  equity,  and  the  refusal 
or  admission  of  evidence  only,  and  from  him  to  the  House  of 
Lords,  in  cases  of  difficulty  or  importance.  To  the  six  commis- 
sioners was  entrusted  the  jurisdiction  exercised  by  commissioners 
of  bankrupts  under  any  Act  or  Acts  then  in  force.  By  this  Act 
fiats  (which  were  substituted  for  commissions,  and  which  were,  in 
fact,  the  authority  of  the  Lord  Chancellor  to  the  creditor  to  pro- 
secute his  petition  either  in  the  Court  of  Bankruptcy  or  elsewhere), 
issued  by  the  Lord  Chancellor  or  Vice-Chancellor  or  Masters  in 
Chancery,  were  directed  either  to  the  commissioners  mentioned 
above,  or  to  special  commissioners  appointed  by  the  judges  on  the 
respective  circuits. 

By  the  5  &  6  Vict.  c.  122,  the  appointment  of  additional  com- 
missionersy  to  act  as  district  Courts  of  Bankruptcy  in  the  country, 
was  first  authorised  (s.  59),  and  to  them  all  fiats  not  directed  to 


212  BANKRUPT. 

the  Court  of  Bankruptcy  were  to  be  directed  (s.  46).  By  tbe  10 
&  11  Vict.  c.  102,  the  Court  of  Review,  and  the  ofiSces  of  chief 
and  other  judges  in  bankruptcy,  were  abolished ;  and  the  juris- 
diction and  powers  of  the  Court  of  Review  transferred  to  one  of 
the  Vice-Chancellors  appointed  by  the  Lord  Chancellor,  with  a 
similar  right  of  appeal  to  the  Lord  Chancellor  and  House  of  Lords 
to  that  then  existing.  By  the  12  &  13  Vict.  c.  106,  fiats  were 
abolished;  and  the  present  method  of  procedure  established, 
which  commences  by  the  filing  of  a  petition  for  adjudication  of 
bankruptcy,  and  concludes  by  the  adjudication,  matters  which  are 
in  their  nature  analogous  to  the  suing  out  of  commissions  and 
issuing  of  fiats  under  the  old  statutes,  which,  as  well  as  all 
"  instruments,  documents,  or  other  proceedings,'^  are  directed  by 
s.  229  of  24  &  25  Vict.  c.  134,  to  be  construed  "as  though  such 
fiat  or  commission  had  been  a  petition  in  bankruptcy  under  this 
Act,  so  far  as  the  circumstances  will  admit.''  By  the  14  &  15 
Vict.  c.  83,  8.  7,  the  jurisdiction  of  the  Vice-Chancellor  in  banki 
ruptcy  was  transferred  to  the  Court  of  Appeal  under  that  Act, 
with  an  appeal  from  such  court  to  the  House  of  Lords. 

Constitution. — The  Court  of  Bankruptcy  is  a  court  of  law  and 
equity,  having  all  the  powers  and  privileges  incident  to  a  court  of 
record  as  fully  as  any  of  the  courts  at  Westminster  (a). 

The  judges  of  such  court  are  commissioners  appointed  by  the 
crown,  now  four  in  number,  to  act  in  London  (b),  but  upon  the 
occurring  of  any  vacancy  to  be  reduced  to  three  (24  &  25  Vict.  c. 
1 84,  s.  2),  and  not  more  than  twelve  additional  commissioners  to 
act  in  the  country  (c)  in  certain  specified  districts  (rf).  But  upon 
the  occurrence  of  any  vacancy  in  the  office  of  district  commissioner 
the  jurisdiction  and  powers  of  such  commissioner  may  be  trans- 
ferred to  any  of  the  County  Court  judges  exercising  jurisdiction 
in  such  district,  or  any  part  thereof  (24  &  25  Vict.  c.  134,  s.  4) ; 
and  for  this  purpose  additional  County  Courts  may,  if  necessary, 
be  created,  and  the  County  Court  and  Bankruptcy  districts 
rearranged  {ib.  s.  5).  There  are  also  certain  officers  attached  to 
the  court  as  hereafter  mentioned. 

The  Lord  Chancellor,  with  the  assistance  of  two  commissioners, 
is  empowered  to  make  general  orders  as  to  the  duties  of  the 
officers,  the  fees  and  costs  payable  on  the  proceedings  before  the 
court  and  county  court,  the  custody  and  inspection  of  records, 
and  generally  for  regulating  the  practice  of  the  court  and  the 
forms  of  proceedings,  both  on  appeal  and  otherwise  (ib.  s.  45), 
which  has   accordingly   been  done  {e).     In  the   County   Courts 

(a)  12  &  13  Vict.  c.  106,  p.  6.  {d)  lUd. ;  12  &  13  Vict  c.  106,  8.  9  ; 

(6)  12  &  13  Vict.  c.  106,8.  7  (repealed);  and  orders  in  council  gazetted  Nov.  4, 

24  &  25  Vict,  c  184,  s.  2.  1842. 

(c)  bkQ  Vict.  c.  122,  8.  59.  (c)  Reg.  Gen.  1861. 
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general  orders  for  regulating  the  practice  and  procedure,  &c,  in 
such  courts  are  framed  by  such  of  the  County  Court  judges  as  the 
Lord  Chancellor  appoints,  and  are  subject  to  his  approval  (s.  46). 

Provision  is  also  made  for  the  time  and  place  of  the  sitting  of 
the  court  in  town  and  country  (/)  for  the  despatch  of  business 
during  vacation  (24  &  25  Vict.  c.  134,  s.  49),  or  during  the  tem- 
porary absence,  from  illness  or  otherwise,  of  any  commissioner  in 
town  or  country  (17  &  18  Vict.  c.  119,  ss.  6,  7  (^) ) ;  for  the 
attachment  of  country  commissioners  to  any  district  (12  &  13  Vict, 
c.  106,  8.  11),  and  for  the  shifting,  in  case  of  illness  or  absence,  of 
commissioners  in  town  and  country  {ib,  s.  19),  such  courts  being 
auxiliary  to  each  other  in  town  and  country,  for  the  proof  of  debts 
or  examination  of  witnesses  {ib.  s.  21). 

Jurisdiction. — The  jurisdiction  of  the  Court  of  Bankruptcy  is 
twofold,  both  primary  and  appellate.  In  the  exercise  of  its 
primary  jurisdiction  it  has  ''superintendence  and  control  in  all 
matters  of  bankruptcy,  and  shall  hear,  determine,  and  make  order 
in  any  matter  of  bankruptcy  whatever,  so  far  as  the  assignees  are 
concerned,  relating  to  the  disposition  of  the  estate  and  effects  of  the 
bankrupt,  or  of  any  estate  or  effects  taken  under  the  bankruptcy, 
and  claimed  by  the  assignees  for  the  benefit  of  the  creditors,  or 
relating  to  any  acts  done  or  sought  to  be  done  by  the  assignees  in 
their  character  of  assignees,  by  virtue  or  under  colour  of  the 
bankruptcy,  and  also  in  any  matter  of  bankruptcy  whatever,  as 
between  the  assignees  and  any  creditor,  or  other  person  appearing 
and  submitting  to  the  jurisdiction  of  the  court,  and  also  in  any 
application  for  a  certificate  of  conformity,  and  in  any  other  matter, 
whether  in  bankruptcy  or  not,  where  the  court,  by  virtue  of  the 
Bankrupt  Act  1849,  has  jurisdiction  over  the  subject  of  the 
petition  or  application^'  (A).  It  has  also  for  the  purposes  of  the 
24  &  25  Vict.  c.  134,  "  all  the  powers  and  authorities  of  the 
superior  courts  of  law  and  equity ;  and  all  the  jurisdiction,  powers, 
and  authorities  now  possessed  by  the  Court  for  the  relief  of 
Insolvent  Debtors^'  (i)  (s.  1).  It  has  also  jurisdiction  to  decide 
upon  ''  any  claim,  dispute,  or  difference  between  the  official 
assignee,  the  creditors^  assignee,  and  the  creditors,  or  any  of  such 
persons,  or  between  any  persons  claiming  under  a  trust  deed,  deed  of 
composition,  or  arrangement,  relating  to  any  bankrupt's  or  debtor^ s 
estate,  or  to  any  money  or  property  claimed  as  part  of  the  estate  of 
any  bankrupt  or  debtor''  (24  &  25  Vict.  c.  134,  s.  136).  Such 
deed  however  must  be  registered  (s.  194).  In  case  of  a  change 
from  bankruptcy  to  a  deed  of  arrangement,  &c.,  it  has  jurisdiction, 

(/)  12  &  13  Vict  c.  106,  8. 11 ;  24  &  25  xuiaaioner  for  whom  he  is  acting  should 

Vict  c  134,  88.  48,  68.  die.     Exp.  Carles,  5  Jur.,  N.S.  110. 

(p)  The  jurisdiction  of  a  person  ap-  (h)  12  &  18  Vict,  c  106,  s.  12. 

I>ointed  by  the  Lord  Chancellor  under  (t)  As  to  proof  of  petition  filed  in 

the  6th  section  is  at  an  end,  if  the  com-  Insolvent  Debtors'  Court,  se^  s.  206. 
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''either  before  or  after  such  order''  {viz.,  an  order  of  due 
execution  of  the  deed)  "  has  been  made^  to  entertain  any  applica- 
tion of  the  bankrupt,  or  of  any  party  to  the  deed,  or  of  any 
creditor,  or  person  claiming  to  be  a  creditor,  respecting  the  dis- 
closure, distribution,  inspection,  conduct,  management,  or  winding 
up  of  the  bankrupt's  estate  and  affairs,  or  any  act  or  thing  relating 
thereto,  or  respecting  the  execution  of  any  of  the  trusts  or  pro- 
visions of  the  deed,  or  the  audit  or  examination  of  the  accounts  of 
a  trustee  or  inspector,  or  the  taxation  or  examination  of  the  costs 
or  charges  of  any  attorney,  solicitor,  accountant,  auctioneer, 
broker,  or  other  person  acting  or  employed  under  the  deed,  or 
generally  for  the  decision  of  any  dispute  or  question ;  and  shall  also 
have  jurisdiction  to  entertain  any  application  of  any  such  person 
as  aforesaid,  respecting  any  matter  for  the  submission  whereof 
to  the  court  provision  is  made  by  the  deed,  or  any  matter 
arising  between  any  of  the  said  persons,  and  any  other  person 
appearing  and  submitting  to  the  jurisdiction  of  the  court"  (s.  188), 
and  for  the  purpose  of  any  application  under  these  provisions  to 
summon  and  examine  the  bankrupt,  or  any  creditor  or  party  to 
the  deed,  or  other  person  whom  the  court  may  deem  capable  of 
giving  information  with  regard  to  the  bankrupt's  affairs,  and  to 
order  the  production  of  books,  papers,  &c.  (s.  189). 

It  is  to  be  observed,  that  the  jurisdiction  here  given  to  the 
Court  of  Bankruptcy  in  matters  of  bankruptcy  gives  authority  to 
such  court  only  to  deal  with  the  bankrupt's  estate,  but  not  to 
decide  what  is  the  bankrupt's  estate.  If  such  latter  question  be  a 
legal  one,  it  is  tried  at  law ;  if  equitable,  in  a  court  of  equity ;  but 
when  once  it  is  decided  what  is  the  property  of  the  bankrupt,  the 
whole  administration  of  it  falls  under  the  jurisdiction  of  the  Court 
of  Bankruptcy  {k).  And  generally,  the  Bankrupt  Acts  give  no 
power  to  the  court  to  administer  justice  to  strangers,  but  only  "in 
any  matter  of  bankruptcy,  as  between  the  assignees  and  any 
creditor,  or  other  person  appearing  and  submitting  to  the  juris- 
diction of  the  court,"  as  mentioned  above. 

In  addition  to  the  above  juiisdiction,  various  powers  are  con- 
ferred upon  the  court  by  the  Bankruptcy  Act  1861,  with  a  view 
to  the  more  speedy  and  complete  administration  of  justice.  The 
commissioners  and  registrars  may  sit  at  chambers  for  the  dispatch 
of  business  (ss.  51,  52).  Any  party  may,  during  the  proceedings 
before  a  registrar,  take  the  opinion  of  the  commissioner  upon  any 
matter  arising  during  the  proceedings,  or  upon  the  result  thereof, 
which  shall  be  stated  by  the  registrar  in  a  short  certificate  (s.  53) ; 
and  provision  is  made  for  the  attendance  of  witnesses  before  the 
registrars  (s.  54).      In  any  bankruptcy  proceedings  within  the 

(h)  Halford  V.  GiUow,  18  Sim.  44;  StuJt>b9,  3  Dea.  649;  Exp,  King,  11  Vae. 
Exp.  KeyB,  1    Mont  k  A.  226;    Exp.      417. 
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jurisdiction  of  the  courts  and  at  any  stage  thereof^  the  parties  may 
state  by  consent  a  special  case  for  the  opinion  of  the  court  (s.  56). 
Evidence  may  be  taken  in  all  the  courts  either  vivd  voce,  by 
interrogatories^  on  affidavit,  or  by  commission  abroad  (s.  50).  No 
rule,  order,  warrant,  or  other  document  required  by  the  Act  is 
invalidated  by  any  merely  formal  omission  (s.  65).  A  short-hand 
writer  may  be  employed  to  facilitate  the  business  of  the  court  in 
taking  examinations  (s.  61).  The  provisions  of  the  17  &  18  Vict. 
c.  34,  as  to  attendance  of  witnesses  out  of  the  jurisdiction,  are 
extended  to  the  Court  of  Bankruptcy  (s.  215).  The  court  may 
direct  witnesses  in  Scotland  to  be  examined  before  the  sheriff 
there  (s.  216) ;  and  witnesses  in  Ireland  before  the  Court  of  Bank- 
ruptcy there  (s.  217);  and  its  orders  are  to  be  enforced  by  the 
respective  courts  in  Scotland  and  Ireland  (s.  219). 

The  court  may  in  all  matters  under  the  Act  award  costs,  which 
are  recoverable  in  the  same  way  as  costs  in  the  superior  courts 
(s.  213).  In  case  of  unliquidated  damages,  it  may  direct  them  to 
be  assessed  before  itself,  or  in  a  court  of  law  (s.  153),  or  may  set  a 
value  on  the  premiums  of  insurance  which  a  bankrupt  is  liable  for, 
if  called  upon  to  do  so  (s.  154).  It  may  also,  on  the  application 
of  two  or  more  creditors,  remove  the  creditors'  assignee,  or  appoint 
an  official  assignee  to  act  jointly  with  him  (s.  139).  It  may  give 
the  necessary  directions  for  a  mortgage  of  the  bankrupt's  property, 
if  advisable  (s.  133),  and  may  order  part  of  the  half-pay,  salary,  or 
pension  of  a  bankrupt,  with  the  consent  of  the  government  officials, 
to  be  paid  to  the  assignees  for  the  benefit  of  creditors  (s.  134),  and 
it  may  give  directions  as  to  the  custody  of  the  bankrupt's  books 
(s.  120). 

The  London  commissioners  exercise  primary  jurisdiction  in  the 
London  district,  and  the  district  commissioners  and  County  Court 
judges  (except  of  the  Metropolitan  County  Courts)  in  their  own 
districts  respectively  (24  &  25  Vict.  c.  134,  s.  3).  The  court  in 
London  may  order  a  petition  to  be  prosecuted  in  any  district  with- 
out reference  to  the  district  in  which  the  debtor  may  have  resided, 
and  may  consolidate  the  proceedings  under  two  or  more  petitions, 
or  impound  any  petition  for  adjudication  or  judgment  debtor 
summons  upon  such  terms  as  it  thinks  fit,  and  may  transfer  a 
petition  or  judgment  debtor  summons  from  one  district  to  another 
or  to  a  county  court  (s.  88).  Should  the  court  be  of  opinion,  on 
the  hearing  of  any  application  for  an  order  of  discharge,  that  the 
bankrupt  has  been  guilty  of  a  misdemeanor  under  the  Act  (24  &  25 
Vict.  c.  134,  s.  221),  it  is  to  try  him  on  such  charge,  either  by  a 
jury,  on  the  requisition  of  the  bankrupt,  or  without,  and  may 
direct  the  creditors'  or  official  assignee  to  prosecute.  Should  he 
be  convicted,  the  commissioner  is  empowered,  in  addition  to  the 
punishment  awarded  for  the  offence  (three  years'  imprisonment, 
8.  221),  to  suspend  the  order  of  discharge  either  wholly  or  for  a 
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time.  But  in  any  case  the  court  may,  on  the  question  of  discharge, 
take  into  consideration  the  conduct  of  the  bankrupt  before  and 
after  adjudication,  and,  under  certain  circumstances,  refuse  or 
wholly  suspend  the  discharge,  or  grant  one  subject  to  any  condi- 
tions touching  after-acquired  property,  or  may  sentence  the  bank- 
rupt to  imprisonment  for  one  year  (s.  159).  The  court  may  also 
direct  an  indictment  to  be  preferred  against  the  bankrupt  (s.  159), 
and  the  court  may  exercise  the  powers  of  a  justice  of  the  peace, 
and  may  commit  the  bankrupt  for  trial  (s.  222),  and  may  direct 
the  creditors  or  official  assignee  to  act  as  prosecutor  (s.  223),  and 
may  lay  a  case  before  the  Attorney-  or  Solicitor-General,  either 
during  proceedings  in  bankruptcy  or  afterwards  (s.  224).  The 
court  may  also  order  the  discharge  of  a  bankrupt  in  custody  for  a 
claim  proveable  under  the  bankruptcy,  where  judgment  has  been 
obtained  before  the  discharge  (s.  162).  It  may  also  enlarge  the 
time  for  the  registration  of  any  deed  of  arrangement  of  a  debtor 
with  his  creditors  (s.  194). 

The  district  commissioners  have  also  authority  with  the  County 
Court  judges  to  receive  evidence  under  the  Winding-up  Acts,  and 
have  ail  the  powers  of  a  Master  of  the  Court  of  Chancery  for 
that  purpose  (/) ;  and  powers  are  given  to  the  same  commissioners 
to  grant  warrants  under  the  Absconding  Debtors  Arrest  Act^ 
1851  (m). 

Officers  of  the  Court 

Registrars, — The  registrars  are  appointed  by  the  Lord  Chan- 
cellor (24  &  25  Vict.,  c.  134,  ss.  8,  9).  Their  duties  are  for  the 
most  part  to  attend  and  record  the  proceedings  of  the  court  (Reg. 
Gen,  1861) ;  to  preside  at  creditors'  meetings,  and  take  proof  of 
debts,  in  court  or  elsewhere  (ss.  52,  109,  146) ;  and  report  the 
resolution  of  creditors,  if  any,  to  the  court  (s.  186) ;  to  audit  the 
accounts  of  the  official  assignee  (ss,  52,  129) ;  and  assist  at  the 
audit  of  the  accounts  of  the  creditors'  assignee  by  the  official 
assignee  (s.  129). 

They  have  also  power  to  make  adjudication  of  bankruptcy,  to 
receive  the  surrender  of  the  bankrupt,  to  grant  protection,  to  pass 
the  last  examination  if  unopposed ;  to  sit  in  chambers  and  dispatch 
there  merely  administrative  business,  or  such  uncontested  matters 
as  general  orders  or  the  Commissioner  shall  direct ;  but  they  have 
no  power  to  commit,  or  hear  a  disputed  adjudication,  or  any  ques- 
tion of  discharge  (s.  52).  They  may  also  be  ordered  by  the  court 
to  attend  at  any  place  within  the  district  to  hold  meetings  of 
creditors,  receive  proof  of  debts,  and  generally  for  prosecuting  any 
bankruptcy,  or  proceedings  under  the  24  &  25  Vict.,  c.  134  (s.  58). 
They  may  also  take  affidavits,  &c.,  under  the  Act  (s.  207).     They 

\D   12  k  18  Vict  o.  lOS,  8.  20.  Soo   c  47.  8.  101. 
15  &  16  Vict  c  SO,  8. 10;  19  &  20  Vict    (m)  14  &  15  Vict  c.  52,  8.  1. 
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are  also  to  attend  at  the  prison^  examine^  and  if  necessary  make 
adjudication  of  bankruptcy  against  pauper  prisoners  (s.  101). 

In  case  of  the  reasonable  absence  of  any  registrar  the  Lord 
Chancellor  may  appoint  a  deputy  (17  &  18  Vict.  c.  119,  ss.  6,  7,  8) ; 
and  he  may  appoint  additional  registrars  if  necessary  (24  &  25 
Vict.  c.  134,  8.  9),  or  diminish  the  number  of  registrars  by  not 
filling  up  any  vacancy  (s.  18). 

In  the  County  Courts  the  registrars  of  such  courts  are  to  be 
registrars  in  bankruptcy  (s.  10).  In  country  districts  and  in 
County  Courts  they  act  generally  as  taxing  oflScers  (ss.  14,  15); 
and  the  amount  of  the  bills  so  settled,  and  no  more,  is  to  be 
recoverable  (s.  15).  The  bills  of  attornies  and  solicitors,  however, 
may  be  referred  to  the  Master  in  London. 

In  case  of  the  reasonable  absence  of  any  of  the  commissioners, 
they  may  act  for  him  with  certain  restrictions  (12  &  18  Vict. 
c.  106,  8.  27,  Reg.  Gen.  1861) :  or  for  each  other  {ibid.  s.  30). 

The  security,  if  any,  given  by  the  creditors*  assignee  may  be  by 
bond  to  the  registrar  and  his  successors,  who  may  sue  thereon,  24 
&  25  Vict.  c.  134,  s.  122. 

In  addition  to  the  registrars  is  a  chief  registrar,  appointed  by 
the  Lord  Chancellor  from  amongst  the  existing  registrars  (15  &  16 
Vict.  c.  77,  8.  3).  He  provides  seals  for  himself  and  the  other 
registrars  of  the  court  (12  &  13  Vict.  c.  106,  s.  29).  Proceedings 
in  the  country  are  transmitted  to  him  {ibid,  ss.  23,  95 ;  17  &  18 
Vict.  c.  119,  s.  18).  Deeds  of  arrangement  between  a  debtor  and 
his  creditors  are  to  be  registered  (24  &  25  Vict.  c.  134,  s.  193)  ; 
and  certificates  of  unclaimed  dividends  filed  in  his  ofBce  (15  &  16 
Vict.  c.  77,  8.  5).  The  duties  of  the  clerk  of  Inrolments  in  the 
Court  of  Bankruptcy  are  transferred  to  him  {ibid.  s.  11);  and 
generally  his  office  is  an  office  of  central  registry  in  all  matters  of 
bankruptcy. 

On  a  vacancy  in  the  office  of  accountant  in  bankruptcy  his 
duties  are  to  be  transferred  to  the  chief  registrar  (24  &  25  Vict, 
c.  134,  8.  12). 

Accountant. — ^The  accountant,  whose  office  is,  on  the  decease 
of  tho  present  holder  thereof,  abolished,  and  its  duties  transferred 
to  the  chief  registrar,  is  "  to  superintend  and  control  the  care 
and  management  of  the  funds  belonging  to  bankrupts'  estates, 
and  of  all  funds  which  may  come  into  the  court  under  any  matter 
to  be  prosecuted  therein,  under  and  by  virtue  of  the  Bankrupt  Act, 
1849,  and  to  conduct  the  business  of  it  in  such  manner  as  may 
by  the  Lord  Chancellor,  or  by  any  general  rule  or  order  made  in 
pursuance  of  the  last-mentioned  Act,  be  directed  '*  (12  &  13  Vict. 
c.  106,  8.  31;  and  see  ss.  32-35). 

Master. — The  master  is  appointed  by  the  Lord  Chancellor  (7  & 
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8  Vict.  c.  96,  s.  45).  His  duties  are  to  tax  all  bills  in  the  London 
court  and  Court  of  Appeal ;  and  also  such  taxable  bills^  viz.,  those 
of  attornies  and  solicitors,  as  are  referred  to  him  by  any  district  or 
County  Court  (24  &  25  Vict.  c.  134,  ss.  13, 14, 15).  He  may  also 
take  affidavits  in  matters  under  the  Act  (s.  207). 

Official  Assignees. — The  official  assi^ees  are  appointed  by  the 
Lord  Chancellor  (1.&  2  Will.  IV.  c.  66,  s.  22;  5  &  6  Vict.  c.  122, 
ss.  48,  50),  five  in  London,  and  one  in  each  country  district  (24  & 
25  Vict.  c.  134,  s.  16).  His  duty  is,  immediately  on  adjudication, 
to  take  and  retain  possession  of  the  bankrupt's  estate  and  effects 
till  the  appointment  of  creditors'  assignee  (ibid,  s.  108),  on  which 
his  duties  cease  (s.  117),  except  with  regard  to  debts  due  to  the 
bankrupt's  estate  not  exceeding  10/.,  as  to  which  he  remains  sole 
assignee,  notwithstanding  the  appointment  of  the  creditors^  assig- 
nee (s.  128) ;  and  except  with  regard  to  the  audit  of  the  accounts 
of  the  creditors'  assignee  every  three  months  (ss.  129,  174),  of 
which  he  is  to  send  a  copy  to  each  creditor  (s.  130),  and  assisting 
the  bankrupt  in  making  out  his  accounts  and  reporting  to  the 
court  thereupon  (s.  143),  and  making  out  lists  of  creditors  entitled 
to  dividend  (s.  178),  and  receiving  money  paid  out  of  court  under 
12  &  13  Vict.  c.  106,  s.  158.  He  may,  however,  under  certain 
circumstances  be  appointed  by  the  court  to  act  jointly  with  the 
creditors'  assignee,  or  to  be  sole  assignee  (s.  139) ;  and  on  the 
discharge  of  the  creditors'  assignee  he  remains  sole  assignee  as  to 
any  estate  not  realised,  debts  uncollected,  &c.  (s.  182). 

One  of  such  assignees  is  appointed  by  the  court  in  every  case  to 
be  assignee  of  the  bankrupt's  estate  and  effects  (1  &  2  Will.  IV. 
c.  56,  s.  22 ;  5  &  6  Vict.  c.  122,  s.  48).  Until  the  creditors'  assig- 
nee is  chosen  he  is  sole  assignee  (n)  (12  &  13  Vict.  c.  106,  s.  40), 
and  is  to  attend  at  the  first  meeting  of  creditors  and  give  all  the 
information  in  his  power  respecting  the  bankrupt's  estate  (24  &  25 
Vict.  c.  134,  8. 109),  and  on  the  appointment  of  creditors'  assignee 
is  to  render  a  full  account  to  him  (ss.  118,  119).  He  may  imme- 
diately dispose  of  property  of  a  perishable  nature  (ibid.).  He  is 
not  however  personally  liable  for  acts  done  in  the  execution  of  his 
duty  (ibid.  s.  41).  But  a  judge  at  Nisi  Prius  has  no  power  under 
the  41st  section  to  stay  proceedings  against  an  official  assignee, 
a  co-defendant  in  an  action  of  trespass;  as  the  latter  part  of 
that  section,  which  gives  the  judge  that  power,  only  refers  to 
actions  for  money  and  negotiable  securities.  Vansittart  v.  James, 
1  F.  &  F.  156. 

A  bond  fide  sale  by  a  creditors'  assignee  without  the  concurrence 
of  the  official  assignee  is  valid.    Re  Ward's  legacy,  26  Beav.  207. 

(n)  See  Du.nn  v.  HiU  11  M.  k  W.  iU. 
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In  the  County  Courts  the  registrars  are  the  official  assignees  (24> 
&  25  Vict.  c.  1S4j,  8.  10). 

Messengers, — Messengers  are  appointed  by  the  Lord  Chancellor, 
two  in  the  court  in  London  and  one  in  each  district  court  (24  & 
25  Vict.  c.  184,  8.  17).  Their  duty  is,  among  other  things,  to 
execute  search  warrants,  and  seize  the  property  and  person  of  the 
bankrupt  (o),  and  for  this  purpose  the  messenger  and  his  assistants 
may  enter  the  bankrupt's  house,  and  seize  his  person  and  goods, 
in  obedience  to  a  warrant  of  the  court  for  that  purpose  in  England 
(/)),  and,  after  verification  of  the  warrant,  in  Ireland  (q)  and 
Scotland  (r).  He  may  also,  now,  enter  the  house  of  a  third  person 
in  obedience  to  a  warrant  for  that  purpose,  the  form  of  which  is 
given  (*),  for  the  purpose  of  seizing  the  body  and  goods  of  the 
bankrupt  [t).  The  messenger  and  his  assistants  are  entitled  to 
the  same  protection  as  is  allowed  by  law  in  execution  of  a  search 
warrant  for  property  reputed  to  be  stolen  or  concealed  («) ;  and 
no  action  is  to  be  brought  against  a  messenger  or  his  assistants 
acting  in  obedience  to  a  warrant  of  the  court,  unless  a  perusal  and 
copy  of  the  warrant  is  demanded  and  the  petitioning  creditor  is 
joined  [x).  The  messenger,  however,  is  to  enter  and  seize  the 
property  of  the  bankrupt  at  his  own  hazard,  and  if  he  seizes  the 
property  of  another  in  obedience  to  proper  authority,  he  cannot  be 
turned  out,  but  the  party  must  take  his  remedy  at  law  (y).  It  was 
questioned  whether  the  warrant  of  a  messenger,  who  had  been  in 
possession  and  abandoned  it,  was  not  spent  [z).  Where  a 
messenger,  under  a  warrant  to  seize  the  goods  of  A.,  seized  the 
goods  of  B.,  he  was  held  liable  to  an  action,  and  his  bona  fides  and 
intended  obedience  are  not  sufficient  to  satisfy  the  words  '^  acting 
in  obedience  to  a  warrant,'^  and  to  entitle  him  to  the  demand  of 
perusal  and  joinder  of  petitioning  creditor  above  adverted  to  (a). 
The  messenger  is  the  officer  of  the  official  assignee,  who  is,  it  seems, 
responsible  for  his  acts.  Overton  v.  Whitmore,  5  Jur.,  N.  S.,  Ch.  188 ; 
but  semble,  not,  now,  after  the  appointment  of  creditors'  assignee. 

The  remedy  of  a  messenger  for  the  amount  of  his  fees 
is  either  by  action  or  petition  (6),  For  expenses  incurred  before 
the  choice  of  assignees,  he  must  sue  the  petitioning  creditor,  and 
for  the  expenses  incurred  afterwards,  the  assignees  (c).  But  since 
the  appointment  of  official  assignees  in  whom  the  custody  and 
possession  of  the  bankrupt's  property  is  vested,  the  trade  assignee, 

(o)  12  &  18  Vict  c.  106,  88. 106— 11 J  (x)  lUd,  a.  107. 

17  &  18  Vict.  c.  119,  8.  23.  (y)  Exp.  Page,  17  Vee.  69 ;  1  Rose,  1. 

(j))  12  &  18  Vict.  0. 106,  8. 109.  (2)  S.  C,  1  Rose,  2. 

(q)  Ibid.  8. 110.  (o)  Munday  v.  8ivhh9, 10  C.  B.  482. 

<r)  Ibid.  8.  111.  \b)  Hartop  ▼.  Jucku,  2  M.  &  S.  488  ; 

(«)   Ibid.  Schedule  V.  Exp,  Haiiop,  9  Ves.  109;  Exp.  Jchmm, 

\t)  /&U2.8. 106.  101.  &  J.  28. 

(tf)  Ibid,  {c)  Burwood  T.  Feltcn,  8  B.  &  0.  48. 


220  BANKRUPT. 

as  such^  is  not  liable  to  the  messenger,  unless  there  is  either  an 
express  coDtract^  or  an  express  employment  by  such  trade  assignee 
{d)y  although  where  the  messenger  performs  acts^  which  such 
assignee  is  bound  to  perform^  and  the  assignee  knows  of  it  and 
does  not  dissent,  such  employment  would  probably  be  inferred  (e), 
and  it  must  be  borne  in  mind  that  the  Bankruptcy  Act  1861, 
reverses  the  position  of  the  official  and  trade  assignee,  and  vests  the 
bankrupt's  property  in  the  latter  (see  supra,  and  s.  127).  In  an 
action  by  a  messenger  against  an  assignee  for  the  costs  of  adver- 
tising a  meeting,  and  of  the  room,  it  is  not  necessary  for  him  to 
prove  an  employment  by  the  assignee,  nor  any  express  recognition 
of  him  as  messenger,  as  the  expenses  incurred  were  necessary  ones, 
and  the  fact  of  his  having  acted  as  messenger,  and  of  the  expenses 
incurred,  must  have  been  known  to  the  assignee  (/).  So  a 
messenger  cannot  recover  from  the  petitioning  creditor  unnecessary 
expenses ;  e.  ff.,  a  journey  to  the  Isle  of  Man  to  ascertain  what 
property  the  bankrupt  had  there,  without  a  specific  authority  from 
the  defendant  (^).  In  an  action  by  a  messenger  against  J.  S.  for 
fees  due  from  him  as  petitioning  creditor  under  a  fiat,  it  was  held 
that  the  plaintifi"  proved  a  primd  facie  case  by  putting  in  the 
proceeding  under  the  fiat  without  showing  the  identity  of  the 
defendant  with  the  J.  S.  named  therein  as  petitioning  creditor  (A). 
The  solicitor  under  a  commission  of  bankruptcy  is  not  liable  in 
general  to  the  messenger  whom  he  nominates  for  his  bill  of  fees 
(t) ;  but  if  he  makes  a  special  contract  (A:),  as  if  he  agrees  with  the 
petitioning  creditor  to  work  a  commission  for  a  sum  certain,  and 
receives  a  great  part  of  that  sum,  he  is  liable  to  such  messenger  (/). 

Obstructing  a  messenger  in  the  execution  of  his  warrant  (m)^ 
or  indemnifying  another  against  the  consequences  of  turning  the 
messenger  out  of  possession,  is  a  contempt  of  court  (n). 

In  the  County  Courts,  the  duties  of  messenger  are  performed  by 
the  high  bailiff  (o). 

Appeal — The  decisions  and  orders  of  the  London  and  district 
commissioners  and  County  Court  judges  are  subject  in  all  cases  to 
an  appeal  to  the  Court  of  Appeal  in  Chancery  sitting  in  bankruptcy. 
(12  &  13  Vict.  c.  106,  s.  12;  14  &  15  Vict.  c.  88,  s.  7;  24  &  25 
Vict.  c.  134,  ss.  66,  171.)  This  consists  of  one  of  the  Lords 
Justices  and  the  Lord  Chancellor  sitting  together,  or  both  of  the 
Lords  Justices  sitting  apart  from  the  Lord  Chancellor  (p).     The 


(d)  Stubbt  ▼.  Twynam,  7  C.  B.,  N.S.  719.  (h)  Exp.  Burwood,  2  Gl.  &  J.  70. 

(c)  JIamber  v.  ffcUl,  10  C.  B.  780.  (I)  Hartop  ▼.  Jucka,  supra, 

if)  ffamber  v.  Purner,  2  Cr.  &  M.  209.  (m)  Exp,  Page,  1  Rose,  1. 

Q)  BilUnga  y.  WcUen,  1  Sta.  868.  (n)  Exp.  Dixon,  8  Yea.  104 ;   and  sea 

{h)  Hcmher  v.  i2o6er<«,  7  C  B.  861.  Re  WUliams,  18  L.  T.  199. 

'    (t)  Hartop  V.  Juchet,  2  M.  &  S.  438;  (o)  24  &  25  Vict.  c.  184,  s.  11. 

2  Roae,  263,  S.  a  {p)  14  &  15  Yiot  o.  88,  m.  7,  11. 
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Lord  Chancellor  also  sitting  alone  has  co-ordinate  jurisdiction  with 
the  Court  of  Appeal^  inasmuch  as  he  has,  while  sitting  alone  or  apart 
from  the  Lords  Justices,  the  same  authority  as  before  the  passing 
of  the  act  establishing  the  Court  of  Appeal  in  Bankruptcy  (y);  which 
authority  was  that  of  a  Court  of  Appeal  from  the  orders  and 
decisions  of  the  inferior  court.  And  it  is  supposed  that  the  Lord 
Chancellor  sitting  alone  may  still  exercise  original  jurisdiction  in 
bankruptcy  (r) ;  but,  after  the  establishment  of  the  Court  of 
Review,  it  was  the  practice  of  the  Chancellor  to  decline  exercising 
original  jurisdiction  {s).  Such  Court  of  Appeal  is  a  court  of 
record,  with  the  powers  incident  thereto,  and  co-extensive  with 
those  of  the  Court  of  Bankruptcy  (/).  It  may  direct  any  question 
of  fact  to  be  tried  before  itself  by  a  special  or  common  jury, 
making  the  necessary  orders  upon  the  sheriff,  and  possessing  on 
such  trial  all  the  powers  of  a  judge  sitting  at  N.  P.  (24  &  25 
Vict.  c.  134, 8.  59.)  Or  it  may  direct  an  issue,  in  the  same  way  as 
the  Court  of  Chancery  (s.  60).  And  its  orders  for  the  payment  of 
money  have  the  effect  of  judgments  in  the  superior  courts  of 
common  law  (s.  214).  The  appeal  must  be  brought  within  twenty- 
one  days  from  the  date  of  the  order  or  decision  appealed  against 
(in  appeals  against  granting  or  refusing  an  order  of  discharge 
within  thirty  days,  s.  171),  and  must  be  duly  prosecuted,  and  is 
subject  to  rules  made  in  that  behalf  (i^).  The  decision  of  the 
Court  is  final,  unless  the  Judges  authorise  a  further  appeal  to  the 
House  of  Lords,  which  shall  be  only  "  on  matters  of  law  or  equity, 
or  on  the  rejection  or  admission  of  evidence,  and  on  a  special  case 
to  be  approved  and  certified  by  one  of  the  judges  of  the  Court,'^ 
whose  determination  on  the  settlement  of  such  case  is  final  and 
conclusive  (a?).  There  is  no  appeal  from  the  Court  of  Appeal  to 
the  Chancellor  (y). 

II.  Of  Persons  liable  to  be  Bankrupts. 

Non-traders. — Traders  only  were  formerly  liable  to  become 
bankrupts,  but  that  distinction  is  now  abolished^  and  all  debtors, 
whether  traders  or  not,  are  liable  to  become  bankrupts  (24  &  25 
Vict.  c.  134,  s.  69).  This  will,  of  course,  include  those  who,  under 
the  old  bankrupt  law,  were  declared  by  the  12  &  13  Vict.  c.  106, 
8. 65,  not  liable  as  traders  to  the  then  bankrupt  laws,  viz.,  farmers  {z), 

(q)  14  &  15  Vict.  0.  83,  b.  11.  (z)  A  farmer  may  beoome  a  trader  by 

(r)  2  De  Q.,  M.  &  Q.  223,  n. ;  Eep,      buying   and   selling   Byitematically,    as 

Cheetham.  horses,  Exp.  Cfibbt,  2  Rose,  38 ;   Bartho- 

(«)  Ibid.  lomew  v.  Sherwood,  1  T.  R.  587  (n.) ;  sheep, 

(0  12  &  13  Vict  c.  106,  B.  13 ;  14  &  15      £xp.  Newall,  8  Dea.  838  :  or  crops,  Blox- 

Vict,  c  83,  8.  7.  AaiTi  v.  Oraham,  Pea.  Add.  Ca.  8 ;  <iliUr 

(tt)  12  A;  18  Yiot.  c.  106,  8. 12 ;  Reg.      if  only  occasionaUy,  StewoH  ▼.  Ball,  2 

Oen.  1861.  N.  R.  78  ;  or  for  the  purpose  of  feeding 

{x)  14  &  15  Yiot.  c.  83,  b.  10.  them  whoUy  or  principally  upon  the  pro- 

iy)  Ibid,  8.  7.  duce  of  his  fium  with  a  Tiew  to  the  more 
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graziers,  common  labourers  or  workmen  for  hire,  receivers-general 
of  the  taxes,  or  members  of  or  subscribers  to  any  incorporated 
commercial  or  trading  company  established  by  charter  or  act  of 
parliament.  But  a  holder  of  shares  in  an  unincorporated  joint- 
stock  banking  company  for  two  years,  and  receiving  dividends  for 
that  period,  is  liable  as  a  trader  (a).  Where  for  only  six  weeks, 
and  no  dividend  received,  such  holder  of  shares  was  held  not 
liable  (b).  So,  also,  where  a  person  took  shares  in  a  joint  stock 
banking  company  for  the  purpose  only  of  obtaining  the  benefit  of 
the  bankrupt  law,  and  with  no  bond  fide  intention  of  carrying  on 
the  business  for  a  profit,  held  no  trader  (c).  A  member  of  a  joint 
stock  gas  company  may  {semble)  be  a  trader  (rf). 

The  test,  however,  of  banki-uptcy  varies  in  the  case  of  traders 
and  non-traders  :  many  acts  which  in  the  case  of  a  trader  would 
be  acts  of  bankruptcy  would  not  justify  an  adjudication  in  the 
case  of  a  non-trader.  (See  24  &  25  Vict.  c.  134,  s.  69.)  More- 
over, the  229th  section  enacts,  that  "  for  the  purposes  of  the  act, 
all  persons  shall  be  deemed  traders,  who,  prior  to  the  commence- 
ment of  the  act  (Oct.  11, 1861),  were  liable  to  be  adjudicated  bank- 
rupt under  the  laws  of  bankruptcy  then  in  force.''  It  is  still, 
therefore,  necessary  to  consider  who  have  been,  or  may  be  held  to 
be,  traders  within  that  law. 

Traders. — ^The  rule  then  was,  that  any  person  being  a  trader 
and  capable  of  contracting  in  the  way  of  trade  (and  the  trading 
was  held  to  depend  not  upon  the  quantity  but  the  intention  (e) ), 
was  liable  as  a  trader  to  the  bankrupt  laws  then  in  force.  Lord 
Hardwicke  refused  to  supersede  a  commission  which  had  been 
taken  out  against  a  clergyman  who  was  proved  to  have  been  a 
trader,  although  it  was  urged  that  clergymen  were  prohibited  from 
trading  by  21  Hen.  VIII.  c.  13,  s.  5  (/),  and  that  all  contracts 
made  by  them  in  trade  were,  by  that  statute,  declared  to  be 
void  {g).  The  illegality  of  the  trading  made  no  diflference;  for  it 
was  held  that  a  party  could  not  set  up  his  own  illegality  to  prevent 
himself  from  being  made  a  bankrupt  as  a  trader,  and  therefore  a 
smuggler  was  held  to  be  a  trader  under  the  old  bankrupt  acts  (^). 
In  1  Atk.  201,  Lord  Hardtvicke  said  that  a  commission  of  bank- 
ruptcy had  been  taken  out  against  a  peer  for  trading  in  wines, 

profitable  occupation  thereof,  PcUten  y.  (e)  Exp,  PaUenon,  1  Rom,  402 ;  Exp. 

Brown,  7  Taunt.  409.    See  Exp.  Dering,  Ifa^wnw,!  Rose, 84;  Putmany.Vattghany 

1  De  Gex,  898 ;  Eap.  Lavender,  4  Dea.  1  T.  R.  672. 

&  C.  487.  (/)  Repealed.    See  1  &  2  Vict  o.  106, 

(a)  Exp.  Wyndkam,  1  M.  D.  &  De  G.  B.  29 ;  and  4  &  5  Vict  o.  14,  b.  1. 

146.    See  Smith  y.  Canncai,  2  £.  &  B.  35 ;  {g)  Exp.  Meymot,  1  Atk.  196.     This  ia 

but  see  Exp.  Emndr^t,  8  M.  A;  A.  50.  sot  so  now.    Itevm  y.  Bright,  4  E.  &  B. 

(5)  Exp.  Atkinaon,  1  M.  D.  A;  De  Q.  800.  917. 

<c)  Exp.  Wyndham.  {h)  CM  y.  Spmcmds,  6  B.  &  Aid.  516. 

(d)  Exp.  Browh  2  M.  D.  &  De  G.  758. 
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and  though  there  might  be  some  powers  that  the  commissioners  of 
bankrupts  could  not  exercise  against  a  peer,  yet^  notwithstanding 
this,  he  might  be  liable  to  a  commission  of  bankruptcy  if  he  would 
trade.  See,  also,  Highmore  v.  Molloy,  1  Atk.  206,  where  Lord 
Hardwicke  said  that  a  public  officer,  as  an  exciseman,  &c.,  made 
himself  subject  to  the  bankrupt  law,  if  he  would  trade.  So  a  man 
might  be  a  trader  within  the  old  bankrupt  law  though  he  had  not 
taken  out  a  licence  necessary  to  legalise  his  trade  (»).  But  a  mere 
colourable  trading  for  the  purpose  of  being  made  a  bankrupt 
would  not  suffice  (A:),  or,  it  seems,  a  fraudulent  obtaining  of  goods 
by  a  person  representing  himself  to  be  a  dealer,  without  any  inten- 
tion of  paying  for  them  (/). 

The  above  was  the  general  rule.  The  following  were  especially 
declared  by  statute  to  be  traders  within  the  bankrupt  laws  (m) : — 
Alum-makers,  apothecaries  (n),  auctioneers,  bankers  (o),  bleachers, 
brokers  (/?),  brick-makers,  builders  {q),  calenderers,  carpenters,  car- 
riers, cattle  or  sheep  salesmen,  coach  proprietors,  cow-keepers  (r), 
dyers,  fyiUers,  keepers  of  inns,  taverns,  hotels,  or  coffee-houses  \s), 
lime-burners,  livery-stable  keepers,  market  gardeners  (/),  millers, 
packers,  printers,  ship-owners  («),  shipwrights,  victuallers  \x),  ware- 
housemen, wharfingers,  persons  using  the  trade  or  profession  of  a 
scrivener,  receiving  other  men^s  money  or  estates  into  their  trust 
or  custody  (y),  persons  insuring  ships  or  their  freight  or  other 


(i)  Saundenon  ▼.  Howies,  2  Burr.  2064. 

(Jfc)  Exp.  Dart,  2  D.  &  C.  543. 

{1}  MUlikin  v.  Brandon,  1  C.  &  P.  380. 

(m)  12  &  13  Vict  c,  106,  s.  65. 

(»)  This  includes  a  surgeon  who  dis- 
penses and  is  paid  for  medicines  admi- 
nistered to  his  own  patients.  £xp.  Crabb, 
25  L.  J..  Bank.  45. 

(o)  This  includes  a  person  acting  as  a 
banker  though  not  keeping  an  open  shop, 
JSxp,  Wilson,  1  Atk.  218,  or  books  in  the 
usual  way  of  a  banker,  and  employing  a 
banker  himself  for  the  deposit  of  large 
fioms;  but  not  members  of  joint-stock 
banking  companies  under  7  Qeo.  IV.  c.  64, 
without  previous  judgment  against  the 
public  officer.  Davison  v.  Farmer,  6 
Ezch.  242.  An  army  agent  is  not,  as 
such,  a  banker.     1  Mon.  B.  L.  2. 

(p)  This  includes  pawnbrokers,  Ra%o- 
UiMon  v.  Peanon,  5  B.  &;  Aid.  124  ;  ship- 
brokers,  Pott  V.  Turner,  6  Bing.  702; 
billbrokers,  Exp.  Phipps,  2  Deac.  487; 
and  stockbrokers,  Anon.,  Cullen,  Bank. 
Laws,  48. 

(q)  That  is,  persons  who  build  on  their 
own  or  another's  land  for  a  profit.  Exp. 
Neirincks,  2  M.  &  A.  384 ;  and  see  Exp. 
Edwards,  1  M.  D.  &  De  Q.  8 ;  Exp.  Stewart, 
8  De  a.  &  S.  557;  Re  Fowler,  1  Fonb. 
K.  R.  201 ;  unless  it  is  merely  an  insu- 
VOL.  I. 


lated  transaction,  Stuart  v.  Sloper,  3  Ezch. 
700,  which  is  a  question  for  the  jury, 
iUd, 

(r)  This  does  not  include  all  persons, 
e*g.  farmers,  keeping  cows  for  a  profit  and 
selling  the  milk.  Bell  v.  Young,  15  C.  B. 
521. 

{»)  This  includes  persons  keeping 
lodging  and  boarding  houses,  and  seeking 
a  profit  by  supplying  their  guests  with 
provisions.  Gibson  v.  King,  10  M.  &  W. 
667 ;  King  t.  Simmonds,  1  H.  L.  Ca.  754, 
aliter  if  they  do  not  sell  provisions ;  Exp. 
Wilkes,  2  M.  &  A.  667  ;  as  in  the  ordinary 
case  of  furnished  lodgings,  Exp.  Bowers, 
2  Dea.  99. 

{t)  This  does  not  include  a  farmer 
selling  peas  and  potatoes  off  his  farm  to 
London  salesmen  on  commission.  Exp. 
Hammond,  1  De  Qex,  93. 

(tt)  This  does]  not  include  fishermen 
owning  fishing  smacks.  Re  Stul)bs,  22 
L.  T.  291. 

(x)  See  Gxbhins  v.  Thompson,  1  Vent. 
270. 

{y)  ''  In  order  to  make  a  man  a  money 
scrivener  he  must  carry  on  the  business  of 
being  trusted  with  other  people's  monies 
to  lay  out  for  them  a«  oceation  offers." 
Per  Qihbs,  C.J.,  in  Adams  v.  MaUcin, 
8  Campb.  534.    And  this  must  be  his 
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matters  against  perils  of  the  sea^  and  all  persons  using  the  trade  of 
merchandise  {z)  by  way  of  bargainings  exchange^  bartering,  com- 
mission, consignment,  or  otherwise,  in  gross  or  by  retail>  and  all 
persons  who,  either  for  themselves  or  as  agents  or  factors  for 
others  (a)  seek  their  living  by  buying  and  selling  (A),  or  by  buying 


busiaees  as  a  general  means  of  obtain- 
ing his  livelihood.  Adanu  ▼.  Malkin, 
As  a  distlDct  trade  this  occupation  no 
longer  exists,  but  is  merged  in  that  of 
the  attorney  or  the  banker.  Per  Gibht, 
C.  J.,  ibid.  See  Exp.  Malkin,  1  Rose, 
406 ;  Exp.  Bath,  1  Mont  82.  An  attorney 
does  not  become  a  scrivener  by  lending 
the  money  of  his  clients,  not  being  en- 
trusted with  it  to  lay  it  out  at  his 
discretion  (although  he  occasionally  might 
do  so,  Exp.  Dufaur) ;  but  on  a  particular 
security,  although  he  charge  a  fee  to  the 
borrower ;  nor  is  a  transaction  in  which 
an  attorney  calls  in  and  receives  the 
money  of  a  client,  and  retains  it  in  his 
possession,  himself  paying  interest  to  the 
client  on  the  amount,  a  trading  as  a 
money  scrivener;  Lolt  v.  MelvilU,  3 
M.  &  Q.  52;  nor  is  receiving  other 
people's  money  into  his  trust  or  custody, 
unless  he  does  it  as  a  scrivener.  Exp. 
Spieer,  8  De  G.  &  S.  601.  8ee  also  Exp. 
Gem,  2  M.  D.  &  De  O.  99  ;  Exp.  Dufaur, 
2  De  G.,  M.  &  G.  246 ;  Barman  v.  John- 
son, 2  E.  &  B.  61 ;  Hutchinson  v.  Oascoigne, 
Holt,  607.  From  one  instance  of  scriven- 
ing,  however,  it  seems  the  jury  might,  in 
the  absence  of  evidence  to  the  contrary, 
infer  a  carrying  on  of  the  trade  of  a  scri- 
vener.   E.  V.  Hughss,  1  F.  &  F.  726. 

(z)  As  a  general  rule  there  must  be 
both  buying  and  selling  to  constitute  a 
carrying  on  of  the  trade  of  merchandise. 
Hence,  selling  the  soil  of  land,  though 
in  a  state  OHsentially  altered  by  various 
processes  of  manufacture,  is  not  sufficient 
to  make  the  landovmer,  whether  he  be 
the  freeholder  or  a  lessee,  a  trader. 
StUton  V.  Wedey,  7  East,  442.  As  of  iron, 
Port  V.  Turttm,  2  Wils.  169.  Coal,  Port 
V.  Turtan,  and  Anon.,  1  Fonb.  B.  C.  251. 
Quarried  stone,  Exp.  Gardner,l'RoBe,^77, 
Or  salt,  Exp.  Atkinson,  1  M.  D.  &  D.  800. 
But  if  the  produce  of  others'  hmd,  e.g. 
iron  ore,  is  bought  in  addition  and  worked 
up  for  the  purpose  of  sale,  such  landowner 
is  a  trader.  Cratnhay  v.  CoUins,  1  Sw. 
495.  And  where  t  bis  was  done  by  the  laud- 
owner  for  the  purpose  only  of  making 
instruments  to  work  his  own  mine,  but 
the  surplus  instruments  were  sold,  the 
court  would  not  annul  the  fiat  Exp. 
Salkeld,  8  M.  D.  &  De  G.  125.  But  at 
law-  it  seems  it  would  be  invalid ;    see 


Boltwi  T.  Sowerhy,  11  East,  276.  And 
where  the  plaintiff,  the  owner  of  a  col- 
liery, employed  steamers  to  tow  the 
colliers  out  to  sea,  and,  when  not  so  em- 
ployed, in  carrying  passengers  and  goods 
between  his  own  port  and  Liverpool,  the 
times  of  sailing,  &c.  being  regularly  ad- 
vertised, and  the  goods  carried  being 
warehoused  on  the  plaintiff's  coal  wharf 
when  required,  Polhck^  C.E,  left  it  to 
the  jury  to  say  whether  the  plaintiff 
employed  his  wharf  and  ships  merely  for 
the  purpose  of  making  the  best  of  what 
he  was  compelled  to  have  for  the  use  of 
his  collieries  and  as  ancillary  to  the  en- 
joyment of  his  land,  or  for  the  purpose 
of  trading  with  a  view  of  gainiug  his  live- 
lihood thereby.  Mostyn  v.  Griffiths,  83 
L.  T.  276.  And  semble^  that  a  person 
getting  ore,  &o.,  imder  a  licence  at  a 
certain  royalty,  is  not  a  trader.  See  Exp. 
Emery^  4  De  G.,  M.  &  G.  901.  Brick- 
makers  are  now  included  as  traders,  but 
not  so  before.  Exp.  Burgess,  2  Gl.  &  J. 
188.  A  schoolmaster  buying  and  selling 
books  and  shoes  and  retaiiing  them  at  a 
profit  to  his  scholars,  is  not  a  trader. 
Valentine  v.  Vaughan,  Peake,  76.  Kor  a 
fisherman  owning  smacks  and  using  them 
only  for  fishmg.  Be  Stubbs,  22  L.  T.  291 ; 
unless  he  buy  fish  from  other  fishermen 
for  the  purpose  of  making  up  a  cargo. 
Beany  v.  Birch,  8  Campb.  288.  See  also 
Be  Lovell,  22  L.  T.  820,  where  a  barrister, 
who  prepared  systematically  a  series  of 
reports  and  digests  for  his  own  profit, 
paying  for  printing,  transcribing,  and 
publi^ing,  was  held  not  a  trader. 

(a)  Qucere,  whether  one  who  obtains 
orders  for  the  sale  of  goods  on  commis- 
sion, the  goods  being  furnished,  and 
accounts  rendered  to  the  customers  by 
the  principal,  is  a  person  "seeking  his 
livelihood  by  buying  and  selling  by  way 
of  commission,  or  as  agent  or  factor  for 
others."  Bemamann  v.  Barber,  14  C.  B. 
588. 

(5)  As  of  horses,  though  no  licence  has 
been  taken  out.  Wright  v.  Bird,  1  Price, 
20 ;  Martin  v.  Nightingale,  8  Bing.  421. 
But  a  person  who  buys  dead  horses  fur 
his  dogs,  and  sells  their  skin  and  bones, 
does  not  become  a  trader  thereby.  Sum- 
mersett  v.  Jervist  8  B.  &  B.  2.  See  also 
Exp.  Salkeld,  8  »L  D  &  De  G.  125. 
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and  letting  for  hire,  or  by  the  workmanship  of  goods  or  com- 
modities {^. 

Aliens  and  denizem. — Aliens  and  denizens  might  be  bankrupt 
as  traders  under  the  old  law  (12  &  1»  Vict.  c.  106,  s.  277) ;  and, 
semble,  might  also,  as  debtors,  under  the  new. 

Women  were  subject,  if  traders  and  sole,  to  the  old  law,  12  &  13 
Vict.  c.  106,  8.  270  (repealed)  {d)i  and,  if  debtors  and  sole,  would 
{semble)  be  to  the  new  (24  &  25  Vict.  c.  134,  s.  69).  A  feme 
covert,  sole  trader,  according  to  the  custom  of  London,  may  bind 
herself  by  contracts  made  for  the  support  of  her  trade,  and  con- 
sequently may  be  a  trader  (or  debtor)  within  the  bankrupt  laws, 
with  respect  to  her  separate  effects  in  trade  (e).  The  wife  of  a 
convict  sentenced  to  transportation  may  be  a  trader  (or  debtor) 
within  the  bankrupt  laws,  although  the  husband  is  only  on  board 
the  hulks,  and  she  has  occasional  intercourse  with  him  (/). 

Lunatics  and  Infants. — A  lunatic  cannot  commit  an  act  of  bank- 
ruptcy {g).  A  commission  issued  against  an  infant  is  void  at  law, 
and  not  merely  voidable  {h),  and  the  infant  may  sue  the  assignees 
to  test  the  validity  of  the  adjudication  (t);  and  an  adjudication 
against  an  infant  cannot  be  supported  by  reason  of  a  trading 
during  his  infancy  (*),  but  it  will  not  be  annulled  if  he  has  held 
himself  out  to  the  world  as  of  age  (/),  or  has  omitted  to  appeal 
against  the  adjudication  within  the  proper  time  (m). 

Members  of  Parliament,  —  Members  of  parliament  are  liable 
to  the  bankrupt  laws  (n),  but  not  to  be  arrested  or  imprisoned 
during  the  time  of  their  privilege  as  such  members  of  parlia- 
ment, except  in  cases  made  felonies  and  misdemeanors  by  the 
Bankrupt  Act,  1849,  s.  66.  Members  of  the  House  of  Commons 
found  and  declared  bankrupts  shall  be  and  remain,  during  twelve 
calendar  months  from  the  time  of  the  issuing  of  a  commission, 

(c)  This  indudefl  persons  who  buy  raw  cheese  or  cider,  &c."    Per  Bayley,  J., 

materials    and  sell    them    again   under  ffeane  v.  Rogen,  9  B.  &  C.  590. 

another  form,  or  improved  by  the  labour  {d)  Martin  v.  Nightingale^  3  Bin^b.  421. 

or  mana&cture,  as  bakers,  brewers,  ftc,  (e)  Lavie  v.  Phillips^  8  Burr.  1776. 


who  have  always  been  considered  liable  (/)  Erp.  Franks,  7  Bingh.  762. 

to  the  bankrupt  law.    CuUen,  B.  L.  12;  (g)  Exp.  Stamp,  1  De  G.  845. 

Eden,  B.  L.  8.    "  The  words  *  who  seek  (h)  Belton  v.  Hodges,  9  Bingh.  365. 

their  living  by  the  workmanship  of  goods  (t)  Ibid. 

and  oommodities/  appear  to  have  been  {k)  Stevens  v.  Jackson,  i  Camp.  164 ; 

introduced  to  meet  the  case  of  persons  Exp.  Moule,  14  Ves.  603;  JSxp.  Adams,  1 

who  do  not  buy  and  sell,  and  yet  have  Y.  &  R  494. 

other  men's  goods  entrusted  to  them,  as  {1}  Exp.   Watson,  16  Yes.  265  ;   Exp. 

bleachers  and  fullers,  laoe  makers  and  Eates,  2  M.  D.  &  De  0.  887.  See  Re  King, 

stocking  makers,  who  make  for  others,  4  Jur.  N.S.  1257. 

and  the  like,  but  do  not  include  those  (m)  Ee  West,  3  De  G.  M.  &  G.  198. 

who  use  workmanship  or  goods  as  part  {n)  12  A;  13  Yict.  c.  106,  s.  77;   Ej-p. 

of  the  profit  of  land,  as  farmers  making  Griffiths,  8  De  G.  M.  &  G.  174. 

q2 
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incapable  of  sitting  and  voting  in  the  House  of  Commons^  unless 
\^ithin  the  said  period  such  commission  shall  be  superseded,  or 
unless  within  the  same  period  the  creditors  of  such  member 
proving  their  debts  under  the  commission^  shall  be  paid  or  satisfied 
to  the  full  amount  of  their  debts :  provided  always,  that  such  of 
the  debts,  if  any,  as  shall  be  disputed  by  such  bankrupt,  if  he  shall 
within  the  time  aforesaid  enter  into  a  bond  or  bonds  in  such  sum 
or  sums  with  two  suflScient  securities,  to  be  approved  by  the  com- 
missioners, to  pay  such  sum  or  sums  of  money  as  shall  be  recovered 
in  any  action,  suit,  or  other  proceedings  in  law  or  equity,  concern- 
ing such  debts,  together  with  such  costs  as  shall  be  given  in  the 
same,  shall  be  considered,  for  the  purpose  of  this  act,  as  paid  or 
satisfied.  If  the  commission  is  not  within  twelve  calendar  months 
from  the  issuing  thereof  superseded,  nor  the  debts  satisfied  in 
manner  aforesaid,  then  the  commissioners  must,  immediately  after 
the  expiration  of  twelve  calendar  months  from  the  issuing  of  the 
commission,  certify  the  same,  as  the  case  may  be,  to  the  speaker, 
and  thereupon  the  election  of  such  member  is  void,  and  the  speaker 
is  to  issue  a  new  writ  (6).  These  provisions  apply  to  the  present 
method  of  proceedings  by  petition  (24  &  25  Vict.  c.  134,  s.  229). 

Joint  Stock  Companies, — The  bankruptcy  of  joint  stock  compa- 
nies was  provided  for  by  the  7  &  8  Vict.  c.  Ill,  but  the  operation 
of  this  act  has  been  practically  superseded  by  the  Joint  Stock 
Companies  Winding-up  Acts,  1848  and  1849  (p);  the  Joint  Stock 
Companies  Acts,  1856  and  1857  (q) ;  the  Joint  Stock  Companies 
Winding-up  Amendment  Acts  1857  and  1858  (r),  the  provisions 
of  which  extend  to  all  partnerships,  associations,  and  companies, 
consisting  of  not  less  than  seven  persons  {s),  and  whereby  the 
affairs  of  the  company  may  be  wound  up  and  the  company  dis- 
solved in  the  manner  therein  prescribed.  The  act  7  &  8  Vict.  c. 
Ill,  is  not  here  discussed,  owing  to  its  almost  entire  disuser ;  and 
the  winding-up  acts  above  specified,  having  reference  to  the  pro- 
ceedings of  courts  of  equity,  form  for  the  most  part  no  subject  for 
this  treatise.  As  to  joint  stock  banking  companies,  see  20  &  21 
Vict.  c.  49. 

III.  Of  the  several  Acts  of  Bankruptcy. 

The  acts  of  bankruptcy  differ,  as  has  been  mentioned  before,  in 
the  case  of  traders  and  non-traders ;  but  with  respect  to  both  (/) 
it  is  enacted :  "  That  no  person  shall  be  liable  to  become  bank- 

(o)  52  Oeo.  3,  c.  144,  Bfl.  1,  2.  Vict.  c.   60.     See  Re  the  LoncUm  and 

(p)  U  &  12  Vict  c.  45,  and  12  &  13  EaOem  Banking  CorporaUm,  2  Be  G.  &  J. 

Vict.  c.  108.  484. 

(?)  19  &  20  Vict.  0.  47,  and  20  &  21  («)  12  &  18  Vict.  c.  108,  s.  1. 

Vict.  c.  14.  (t)  See  24  &  26  Vict.  o.  134,  b.  232. 

(r)  20  &  21  Vict.  c.  78,  and  21  k  22 
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rupt  by  reason  of  any  act  of  bankruptcy  committed  more  than 
twelve  months  prior  to  the  filing  of  any  petition  for  adjudication 
of  bankruptcy  against  him/'  and — "  That  no  adjudication  of  bank- 
ruptcy shall  be  deemed  invalid  by  reason  of  any  act  of  bankruptcy 
prior  to  the  debt  of  the  petitioning  creditor,  provided  there  be  a 
sufficient  act  of  bankruptcy  subsequent  to  such  debt''  (12  &  13 
Vict.  c.  106,  s.  88). 

In  general  an  act  of  bankruptcy  must  be  committed  in  England 
or  Wales,  unless  otherwise  expressed  in  the  statutes  (w) ;  and  none 
other  but  the  specified  acts  can  be  acts  of  bankruptcy  by  inference 
or  implication  (a?).  The  act  of  bankruptcy  must  be  committed 
during  the  existence  of  the  petitioning  creditor's  debt  (y).  And 
such  act  once  committed  cannot  be  purged  or  explained  away  (z). 
It  is  to  be  remarked  that  in  many  of  the  cases  referred  to,  there 
must  be  an  intent  to  delay  or  defeat  creditors,  and  this  intent  is 
sufficient  without  proof  of  actual  delay  (a) ;  while  at  the  same 
time  delay  is  not  enough  unless  intent  can  be  shown  (i).  This 
question  of  intent  is  one  for  the  jury  to  decide  upon  all  the 
circumstances.  There  is  no  distinction  between  the  delay  of  trade 
or  of  other  creditors  (c). 

In  case  of  Non-Traders. 

The  acts  of  bankruptcy  in  the  case  of  non-traders  are  defined  by 
the  24  &  25  Vict.  c.  134,  s.  70  et  seq.,  and  are  seven  in  number. 

Departing  or  remaining  abroad  (rf). — "If  any  person,  not  being 
a  trader,  shall  with  intent  to  defeat  or  delay  his  creditors  depart  this 
realm,  or  being  out  of  this  realm  shall  with  such  intent  remain  abroad, 
such  person  shall  be  deemed  thereby  to  have  committed  an  act  of 
bankruptcy''  (s.  70).  This  is  a  similar  provision  to  that  contained 
in  12  &  13  Vict.  c.  106,  s.  67,  as  to  traders ;  as  to  which  scepost^ 
p.  231. 

Fraudulent  transfer  of  property. — The  70th  section  of  24  &  25 
Vict.  c.  134 further  enacts  that  "if  any  person,  not  being  a  trader, 
shall  with  such  intent "  (to  defeat  or  delay  his  creditors)  "  make 
any  fraudulent  conveyance,  gift,  delivery,  or  transfer  of  his  real  or 
personal  estate,  or  any  part  thereof  respectively,  such  person  shall 
be  deemed  to  have  thereby  committed  an  act  of  bankruptcy." 

(tt)  Exp.  Smith,  Cowp.  402:  InglU  v.  ler  v.  Padget,  7  T.  R.  509;   Aldridge  v. 

Grant,  6  T.  R.  630.  Ireland,  1  Taunt.  273. 

{x)  Per  Lord  Eldm^  C,  DuUm  v.  Mor-  (c)  Smith  v.  Cannan,  2  E.  &  B.  35. 

riaon,  17  Ves.  198.  [d)  No  non-trader  abroad  at  the  pass- 

iy)  Exp.  Dewdney,  16  Ves.  496.  ing  of  the  act  (6th  Aug.  1861)  is  to  be 

(z)  CoUcett  V.  Freeman,   2  T.   R.  62;  deemed  to  remain  abroad  with  intent, 

Mycldov)  V.  May,  1  Taunt.  479.  &c,  till  the  expiration  of  six  months 

(a)  Roberiion  y.  LiddeU,  9  East,  487.  after  the  passing  of  the  act. 

(6)  Exp.  Otbwne,  2  V.  &  B.  177 ;  -Potr- 
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This  also  is  a  similar  provision  to  that  contained  in  12  &  13  Vict, 
c.  106,  s.  67,  with  regard  to  traders  {see  post,  ]^.  239). 

But  it  is  further  provided,  that  before  any  adjudication  is  made 
by  reason  of  the  above  acts,  a  copy  of  the  petition  shall  be  served 
personally  on  the  debtor,  either  within  or  without  the  jurisdiction 
of  the  court ;  or,  in  default  thereof,  the  court  must  be  satisfied 
that  every  reasonable  effort  was  made  to  effect  personal  service ; 
and  that  the  attempts  came  to  the  knowledge  of  the  debtor,  and 
were  defeated  by  his  conduct  {ibid,). 

Lyin^  in,  or  escaping  out  of,  prison. — "  If  any  debtor,  whether  a 
trader  or  not,  having  been  arrested  or  committed  to  prison  for 
debt,  or  on  any  attachment  for  non-payment  of  money,  shall  upon 
such  or  any  other  arrest  or  commitment  for  debt,  or  non-payment 
of  money,  or  upon  any  detention  for  debt  lie  in  prison,  being  a 
trader,  for  fourteen  days,  or  not  being  a  trader  for  two  calendar 
months,  or  having  been  arrested  for  any  cause  shall  lie  in  prison 
as  aforesaid  after  any  detainer  for  debt  lodged  against  him,  and 
not  discharged,  every  such  debtor  shall  thereby  be  deemed  to  have 
committed  an  act  of  bankruptcy ;  or  if  any  such  debtor  having  been 
arrested,  committed,  or  detained  for  debt  shall  escape  out  of 
prison  or  custody,  every  such  debtor  shall  be  deemed  to  have 
thereby  committed  an  act  of  bankruptcy  from  the  time  of  such 
arrest,  commitment^  or  detention.  But  no  debtor  shall  be  adjudged 
bankrupt  on  the  ground  of  having  lain  in  prison  as  aforesaid, 
unless,  having  been  summoned,  he  shall  not  offer  such  security  for 
the  debt  or  debts  in  respect  of  which  he  is  imprisoned  or  detained, 
as  the  commissioner  or  registrar,  whose  duty  it  would  otherwise  be 
to  adjudicate,  shall  deem  reasonably  sufficients^  (s.  71). 

This,  with  the  exception  of  the  above  proviso,  is  the  same  as 
section  69  of  12  &  13  Vict.  c.  106  (repealed)  as  to^  traders,  except 
that  fourteen  days  is  by  the  new  act  substituted  for  twenty-one 
{see  post  J  p.  251). 

Filing  a  Declaration  of  Insolvency. — "  If  any  debtor,  whether  a 
trader  or  not,  shall  file  in  the  office  of  the  chief  registrar,  or  with 
a  registrar  of  a  district  Court  of  Bankruptcy,  or  of  a  County  Court 
having  jurisdiction  in  bankruptcy,  a  declaration  in  writing  in  such 
form  as  general  orders  shall  direct,  signed  by  such  debtor,  and 
attested  by  a  registrar  of  the  court,  or  by  an  attorney  or  soli- 
citor, that  he  is  unable  to  meet  his  engagements,  every  such 
debtor  shall  be  deemed  thereby  to  have  committed  an  act  of  bank- 
ruptcy at  the  time  of  filing  such  declaration,  provided  a  petition 
for  adjudication  of  bankruptcy  shall  be  filed  by,  or  against  him, 
within  two  months  from  the  filing  of  such  declaration  ^^  (s.  72). 

This  is  substantially  the  same  as  section  70  of  12  &  13  Vict, 
c.  106  (repealed)  {see  post,  p.  254). 
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Petition  for  Adjudication  of  Bankruptcy. — ''Any  debtor  may 
petition  for  adjudication  of  bankruptcy  against  himself,  and  the 
filing  of  such  petition  shall  be  an  act  of  bankruptcy  without  any 
previous  declaration  of  insolvency  by  such  debtor''  (s.  86).  This 
section  is  substantially  the  same  as  section  93  of  1£  &  13  Vict, 
c.  106,  and  17  &  18  Vict,  c,  119,  s.  £0,  both  of  which  are 
repealed.  With  the  petition  the  debtor  must  file  a  full  statement 
of  his  debts  and  liabilities,  with  names  of  creditors,  &c.  (s.  93),  and 
if  his  debts  do  not  exceed  300/.,  the  petition  must  be  filed  in  the 
London  Court  of  Bankniptcy,  or  the  County  Court,  as  the  case  may 
be  (s.  94).  {See post,  p.  £55.) 

Adjudication  of  Bankruptcy  or  Insolvency  in  British  possessions 
abroad. — "  The  fiUng  of  a  petition  by,  or  against  a  debtor,  whether 
trader  or  not,  in  any  court  having  jurisdiction  for  the  relief  of  insol- 
vent debtors  in  insolvency  or  bankruptcy  in  any  of  her  Majesty's 
dominions,  colonies,  or  dependencies,  and  the  adjudication  of  an 
act  of  insolvency  or  bankruptcy  on  such  petition,  shall  for  the 
purposes  of  this  act  be  accounted  and  adjudged  conclusive  evidence 
of  an  act  of  bankruptcy  committed  by  such  debtor  at  the  time  of 
filing  such  petition,  or  of  the  filing  the  petition  on  which  the 
adjudication  of  an  act  of  insolvency  or  of  bankruptcy  shall  have 
been  made,  and  any  creditor  or  creditors  of  such  debtor,  whose 
debt  or  debts  shall  be  of  sufficient  amount  to  enable  him  or  them 
to  petition  for  adjudication  of  bankruptcy  under  this  act,  may  at 
any  time  within  two  months  after  notice  of  such  adjudication  shall 
have  been  given  in  the  London  Gazette,  petition  for  adjudication 
of  bankruptcy  under  this  act  against  such  debtor,  and,  under  such 
petition,  all  such  proceedings  may  be  had  and  taken  as  are 
authorised  and  directed  by  this  act"  (s.75).  This  is  a  similar 
provision  to  that  existing  previously  in  the  case  of  traders  (1£  & 
13  Vict.  c.  106,  8.  75,  repealed),  with  regard  to  bankruptcy,  &c. 
in  India  (see  s.  £18,  Bud  post,  p.  £56). 

Non-payment  after  judgment-debtor  summons. — "  Every  judgment 
creditor  who  is,  or  shall  be  entitled  to  sue  out  against  a  debtor  a 
writ  of  ca.  sa.,  or  to  charge  the  debtor  in  execution  in  respect  of 
any  debt  (e)  amounting  to  fifty  pounds  exclusive  of  costs,  shall  be 
entitled  at  the  end  of  one  week  from  the  signing  of  judgment,  to 
sue  out  against  the  debtor  if  a  trader,  or  not  being  a  trader,  at  the 
end  of  one  calendar  month,  and  whether  he  be  in  custody  or  not, 
a  summons,  to  be  called  a  judgment-debtor  summons,  requiring 
him  to  appear  and  be  examined  respecting  his  ability  to  satisfy  the 
debt"  (s.  76).  "Where  after  the  commencement . of  this  act,  a 
decree  or  order  of  a  court  of  equity,  or  an  order  in  bankruptcy, 

(e)  Contracted  aftor  the  pABsing  of  the  Act,  s.  90. 
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or  insolvency,  or  lunacy,  directing  the  payment  of  money  is  dis- 
obeyed by  the  debtor,  the  same  havii^  been  duly  served  on 
him,  and  the  person  entitled  to  receive  the  money,  or  interested 
in  enforcing  payment  of  it  has  obtained  a  peremptory  order  of 
the  competent  jurisdiction  fixing  a  day  for  payment,  and  the 
debtor  does  not,  being  a  trader,  within  seven  days,  or,  not  being 
a  trader,  within  two  calendar  months,  after  service  on  him  of 
the  peremptory  order,  or,  such  order  having  been  duly  served, 
within  seven  days  after  the  day  fixed  by  the  peremptory  order 
for  payment  (which  shall  last  happen),  pay  the  money,  or  secure, 
or  tender,  or  compound  for  it  to  the  satisfaction  of  the  cre- 
ditor, the  creditor  shall  be  entitled  at  the  end  of  those  seven 
days  to  sue  out  against  the  debtor  a  judgment- debtor  sum- 
mons'' (s.  77). 

This  summons  issues  out  of  the  Court  of  Bankruptcy  of  the  district 
where  the  debtor  usually  resides,  or,  if  he  be  abroad,  out  of  the 
Court  of  the  district  where  was  his  usual  or  last  place  of  his  abode ; 
and  is  to  be  served,  as  a  general  rule,  personally  (ss.  78,  79). 
Upon  the  appearance  of  the  debtor,  he  may  be  examined  as  to 
his  ability  to  pay  the  debt,  &c.  (s.  82),  and, — *Mf  after  service  of 
such  summons,  or  due  notice  thereof,  as  aforesaid,  the  debtor  shall 
not  pay  the  debt  and  costs,  or  secure,  or  compound  for  the  same 
to  the  satisfaction  of  the  creditor,  the  court  may,  on  the  appearance 
of  the  debtor,  or  if  he  shall  not  appear,  having  no  lawful  impedi- 
ment allowed  by  the  court,  adjudge  him  bankrupt,  without  the 
presentation  of  a  petition  for  adjudication  or  other  proceeding,  and 
where  the  debtor  has  not  appeared,  notice  of  such  adjudication 
shall  be  served  upon  him  in  like  manner  as  herein  provided  with 
respect  to  service  of  the  summons''  (s.  88).  The  debtor,  however, 
has  a  certain  time  in  which  to  show  cause  against  the  adjudication, 
at  the  expiration  of  which  the  adjudication  becomes  absolute,  and 
has  relation  back  to  the  service  of  the  summons  (s.  84). 

In  case  of  Traders, 

The  acts  of  bankruptcy  which  a  trader  may  commit  are  much 
more  numerous  than  those  by  which  a  non-trader  may  become 
liable  to  be  made  a  bankrupt.  In  the  case  of  a  trader,  as  well  as 
that  of  a  non-trader,  the  act  of  bankruptcy  must  be  committed 
during  the  existence  of  the  petitioning  creditor's  debt  {antCy  p.  227), 
but  such  an  act  may  be  committed  either  during  the  trading,  or 
after  it  has  ceased  (/),  and  the  petitioning  creditor's  debt  may  have 
accrued  either  before  or  during  the  trading  {ff).  As  to  acts  of 
bankruptcy  in  general,  see  ante,  p.  226. 

"  If  any  trader  liable  to  become  bankrupt  shall  depart  this  realm^ 

(/)  Doe  ▼.  Lawrence,  2  C.  &  P.  134  ;       JIawJces,  8  De  G.  A;  J.  70. 
£xp,  Bamford,  15  Vee.  449 ;  Strimgt  v.  {ff)  BaiUU  v.  Grant,  9  Bingh.  121. 


BANKRUPT.  281 

'or  being  out  of  this  realm^  shall  remain  abroad^  or  depart  from  his 
dwelling-house^  or  otherwise  absent  himself^  or  begin  to  keep  his 
house,  or  suffer  himself  to  be  arrested,  or  taken  in  execution  for 
any  debt  not  due,  or  yield  himself  to  prison,  or  suffer  himself  to  be 
outlawed ;  or  procure  himself  to  be  arrested  or  taken  in  execution, 
or  his  goods,  money  or  chattels,  to  be  attached,  sequestered  or 
taken  in  execution ;  or  make,  or  cause  to  be  made,  either  within 
this  realm  or  elsewhere,  any  fraudulent  grant  or  conveyance  of  any 
of  his  lands,  tenements,  goods  or  chattels  ;  or  make,  or  cause  to  be 
made,  any  fraudulent  surrender  of  any  of  his  copyhold  lands  or 
tenements ;  or  make,  or  cause  to  be  made,  any  fraudulent  gift, 
delivery,  or  transfer  of  any  of  his  goods  or  chattels ;  every  such 
trader  doing,  suffering,  procuring,  executing,  permitting,  making, 
or  causing  to  be  made,  any  of  the  acts,  deeds  or  matters  aforesaid, 
with  intent  to  defeat  or  delay  his  creditors  (A)  shall  be  deemed  to 
have  thereby  committed  an  act  of  bankruptcy  '*  (i). 

Departing  or  remaining  abroad — "If  any  trader  liable,  &c., 
shall  depart  this  realm,  or  being  out  of  this  realm,  shall  remain 
abroad/' — Since  the  decision  of  Robertson  v.  Liddell  (*)  (in  which 
the  construction  laid  down  in  Fowler  v.  Padget  (Q  was  overruled), 
departing  this  realm,  although  it  is  not  proved  that  any  creditor 
was  thereby  defeated  or  delayed  in  the  recovery  of  his  debt,  if  such 
departure  was  with  an  intention  so  to  defeat  or  delay  creditors,  will 
constitute  an  act  of  bankruptcy.  A  creditor  has  a  right  to  depart 
the  realm  and  remain  to  look  after  his  concerns,  although  his  cre- 
ditors be  delayed,  for  without  the  intention  to  delay  it  is  no  act  of 
bankruptcy  (f»)."  The  intent  is  the  test;  and  therefore  pressure 
of  debts,  however  strong,  is  not  conclusive,  where  there  is  fair 
ground  for  departing  the  realm  (n).  But  without  this,  if  the 
natural  consequence  of  the  departure  be  the  delay  of  creditors,  the 
intent  may  be  presumed  (o).  Where  a  trader,  whose  house  of 
business  was  in  Ireland,  came  to  England  on  business,  and  again 
quitted  this  country  to  avoid  an  arrest,  this  was  held  an  act  of 
bankruptcy,  by  departing  the  realm  (p).  A  trader,  who  remains 
abroad  with  intent  to  delay  his  creditors,  commits  a  continuing 
act  of  bankruptcy  every  day  he  so  remains,  whatever  may  have 
been  his  original  intention  in  departing  from  the  country  {q). 

Departure  from  Dwelling-house — "  Or  shall    depart  from  his 

(h)  See  arUe^  p.  227.     This  iDcIudes  Mm,  1  Sta.  144. 
general  creditors,  and  not  trade  creditors  (n)  Exp.  Otbome. 

only.    Smith  v.  Canncen,  2  E.  ft  B.  85.  (o)  Bamabottom  ▼.  Lewu,  1  Camp.  279. 

(i)   12  ft  18  Vict  c.  106,  s.  67.  See  also  £xp.  Kilner,  8  M.  ft  A.  722 ; 

{h)  9  East,  487.  Ravnon  t.   Haigh,  2    Bingh.  99;    Exp, 

(J)  7  T.  R.  609.  Bhoda,  6  Jur.  6b0. 

(m)  Sxp.  Chbome,  1  Rose,  887 ;  Warner  (p)  WiUiam»  ▼.  iVtcnn,  1  Taunt.  270. 

▼.  Bair^,  Holt,  175;  Windham  v.  Pater-  {q)  Exp,  Bunny,  26  L.  J.,  Bank.  88. 
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dwelling-house." — To  constitute  this  an  act  of  bankruptcy^  the 
intention  of  the  debtor  to  delay  his  creditor^  by  departing  from  his 
dwelling-house^  is  sufficient  (r).  But  if  the  departure  be  not  with 
such  intent,  it  is  not  an  act  of  bankruptcy,  whether  or  not  creditors 
are  in  fact  delayed  {ante,  p.  231).  Whether  the  departure  from  the 
dwelling-house  be  accompanied  with  an  intent  to  delay  a  creditor, 
is  a  question  of  fact  for  the  jury  to  decide,  upon  all  the  circum- 
stances (s).  '^If  a  trader  leave  his  house,  circumstances  may 
show  that  it  was  not  for  the  purpose  of  absconding"  (/).  Intent 
may  be  inferred  from  the  acts  or  declarations  of  the  trader  at  or 
about  the  time,  as  where,  on  an  execution  being  put  in^  he  shuts 
up  his  shop  and  goes  away  for  two  days,  without  leaving  any 
address  {u) ;  and  this  whether  or  not  a  creditor  calls  and  is  really 
delayed  (a;).  So  where  a  trader  coUusively  assigns  his  house  to 
another^  and  he  himself  leaves  it^  the  other  carrying  on  the 
business  (y) ;  secus,  where  on  a  dissolution  of  partnership  the 
retiring  partner  leaves  the  place  of  business  {z);  so  where  a 
person  orders  goods  she  cannot  pay  for,  and  then  secretly  leaves  her 
house,  without  leaving  any  instructions  (a).  Such  an  act  of 
bankruptcy  is  complete  at  the  moment  of  departure,  and  is  not 
affected  by  subsequent  acts,  as  a  residence  with  the  petitioning 
creditor  (A). 

The  length  of  absence  is  immaterial  (o).  On  the  28th  of 
November,  Hall  rode  out  of  town,  and  returned  in  the  evening, 
before  which  a  bailiff  had  been  at  his  shop  to  arrest  him;  the  next 
morning  he  sent  for  the  bailiff,  and  told  him  he  went  out  in  order 
to  get  the  term  of  the  plaintiff,  and  now  the  return  of  the  writ 
was  out,  if  they  would  take  out  a  new  writ  he  would  give  bail, 
which  was  done  accordingly ;  this  was  held  to  be  an  act  of  bank- 
ruptcy {(t).  Leaving  and  promising  to  return,  but  failing  to  do  so, 
may  be  an  act  of  bankruptcy  {e).  A.  being  greatly  indebted,  gave 
orders  that  he  should  not  be  denied  when  his  creditors  called. 
Several  creditors  called,  and  A.  saw  them,  and  upon  their  asking 
for  money  he  pretended  to  go  out  and  get  it,  and  left  his  home 
under  that  pretence,  but  did  not  return  in  the  course  of  the 
evening ;  Lord  Kenyon,  C.J.,  was  of  opinion  that  these  were  acts 
of  bankruptcy  (/).    So  also  a  departure  to  avoid  arrest  (g),  though 

(r)  Hammond  v.  ffinchs,  6  Eap.  189 ;  (r)  Ibid.,  and  see  Hammond  v.  Hincks, 
Roach  Y.  QL  Wat,  Ry.  Co.,  1  Q.  R  61.            6  Esp.  189;   Wydomi%  cote,  14  Ves.  80. 

(a)  In  Exp.  Oreendade  re  Lewis,  2  L.  T.,  (y)    Young  v.  WrigJU^  6  Taunt  640. 

N.  S.,  611,  it  was  held  by  Mr.  Commia-  {z)  Esp.  Addism,  3  De  G.  &  S.  680. 

flioner  Hill,  that.the  mere  departure  of  a  (a)  Ejc-p.  Birch,  2  M.  D.  &  De  G.  659. 

trader  from  his  dwelling-house  for  the  (6)  Exp.  Qardner,  1  Y.  &  B.  45. 

purpose  of  going  to  the  district  court  of  {cS   Hoiroyd  v.  Gwynne,  2  Tau4t.  176. 

bankruptcy  to  make  himself  a  bankrupt  (a)  Maylm  y.  Eylot^  Str.  809. 

was  not,  ptr  mc,  an  act  of  bankruptcy.  (e)  Re  HoUoway,  1  B.  &  I.  Rep.  244. 

(t)  Per  Lord  Mansfield,  C.  J.,  in  Won-  if)  Bigg  v.  Spooner,  2  Bsp.  661. 

ley  V.  Hem^Utos,  1  Burr.  484.  Q)  Warner  v.  Barker,  Holt,  176, 

(u)  Exp.  Austen,  2  Dea.  583. 
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tinder  groundless  apprehension  (A) ;  or  to  avoid  irritation  and 
harsh  language  at  the  hands  of  creditors  (i) ;  or  on  account  of 
domestic  dissensions,  if  he  take  no  proper  precautions  for  carrying 
on  his  business  {k).  In  a  case  where  there  was  an  inchoate 
intention  by  a  trader  to  delay  his  creditors,  by  not  returning  to 
his  dwelling-house  in  case  a  particular  event  happened ;  but  which 
event  not  having  happened,  the  trader  did,  in  fact,  return  to  his 
dwelling-house  according  to  his  usual  habit,  the  court  considered 
this  as  a  departure  not  with  an  absolute,  but  only  with  an  inchoate, 
intent  to  delay,  and,  consequently,  not  an  act  of  bankruptcy  (I). 
The  dwelling-house  may  be  a  public-house,  if  the  same  be  a  place 
of  temporary  abode  {m).  Generally  speaking,  anything  said  or 
written  by  the  bankrupt  before  or  at  the  time  of  the  act  of 
bankruptcy,  tending  to  show  the  intent,  is  admissible  to  prove 
it  (n).  But  it  is  not  necessary  that  such  declaration  and  act  should 
be  contemporaneous,  provided  there  be  connecting  circumstances, 
and  the  declaration  may  fairly  be  considered  as  part  of  the  rea 
ffesta  (o) ;  and  it  may  be  made  after  the  act  of  bankruptcy  {p). 

Otherwise  absenting  himself — "  Or  otherwise  absent  himself." — 
If  a  person,  who  has  not  a  constant  dwelling,  absent  himself  from 
his  usual  abode  with  design  to  defeat  or  delay  his  creditors,  he 
shall  be  adjudged  a  bankrupt  (g).  Where  a  trader,  upon  being 
arrested,  escaped  from  the  officer,  and  fled  into  the  house  of 
another,  and  was  pursued  by  the  officer,  and  inquired  for  at  the 
house,  but  was  denied  and  the  door  kept  fast,  and  whilst  he 
remained  there  declared  that  he  did  it  for  fear  of  other  creditors : 
and,  when  it  was  dark,  returned  home  to  his  own  house,  and  gave 
directions  to  deny  him  to  any  one  that  called,  and  continued 
nearly  a  month  in  his  bed-chamber ;  it  was  held,  that  this  consti- 
tuted one  or  more  acts  of  bankruptcy  under  the  words  '^  beginning 
to  keep  house,"  or  "otherwise  absenting  himself"  (r).  A  trader 
having  a  counting-house  (the  only  place  in  which  he  carried  on 
business)  in  town,  and  a  dwelling-house  in  the  country,  departed 
from  his  counting-house,  to  which  he  never  afterwards  returned, 
taking  his  books  with  him,  and  slept  at  his  dwelling-house  a  few 
nights,  after  which  he  finaUy  quitted  that  also ;  it  was  held,  that 
the  trader,  having  departed  from  his  counting-house  without  any 
intention  of  returning,  began  to  absent  himself  from  the  time  of 
such  departure,  within  the  meaning  of  this  clause,  and  thereby 

(A)  Exp,  Bamford,  15  Ves.  449;  New-  (n)  Smith  y.  Cframer,  1  N.C.  585;  Scoii 

man  v.  Stretch,  M.  &  M.  338.  v.  Thomas,  6-C.  &  P.  611. 

(•)    Vincent  v.  Prater,  4  Taunt.  603.  (o)  Jiouch  v.  QL  Wett  Rwy.  Co.,  IQ.  B. 

(k)  Hob^d  T.    WJUi^kead,  8    Camp.  61. 

580.  (p)  BidUy  ▼.  Gyde,  9  Bingh.  849. 

(i)    Puher  V.  Boucher,  10  B.  &  C.  705.  (q)  Com.  Dig.  Bankrupt  (C.  1). 

(m)  Hohrvyd    v.     Choynne,    2    Taunt  (r)  Bayly   v.  SchojUld,   1    M.    &   a 

176.  338. 
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committed  an  act  of  bankruptcy  at  that  time  (*).  Where  a  trader 
went  to  his  neighbour  and  told  him  that  he  expected  to  be  arrested^ 
and  while  he  remained  there  was  informed  that  a  sheriff^s  officer 
was  going  towards  his  house^  upon  which  he  concealed  himself  in 
the  back  room^  and  desired  his  neighbour  to  watch,  and  when  told 
that  the  officer  had  gone  past  his  house  and  had  left  the  street, 
immediately  returned  home ;  held,  that  this  was  an  act  of  bank- 
ruptcy within  the  foregoing  words,  although  it  appeared  that 
not  only  no  creditor  was  delayed,  but  that  none  could  possibly  be 
delayed  {t).  If  a  trader  leave  his  house  without  any  intent 
originally  to  delay  his  creditors,  but  with  a  legitimate  motive,  e.g, 
to  raise  money,  but  remains  away  to  avoid  his  creditors,  this  is  an 
absenting  himself  within  the  statute  (m). 

Where  a  newsvender  who  frequented  the  Royal  Exchange  for 
the  purpose  of  collecting  intelligence  for  a  newspaper,  appointed 
a  creditor  to  meet  him  on  the  Royal  Exchange,  and  afterwards 
directed  a  friend,  if  the  creditor  inquired  there  for  him,  to  say 
he  was  not  there ;  it  was  held,  that  this  was  an  "  otherwise  absent- 
ing himself  ^^  (^);  Gibbs,  C.  J.,  expressing  an  opinion  that  the 
words  "  otherwise  absenting  himself'  meant  an  absenting  himself 
from  his  creditors,  not  from  any  particular  place.  So  where  a 
debtor,  upon  applications  made  to  him  by  creditors  for  payment 
of  their  debts,  made  appointments  with  them  to  meet  him  at 
specified  times  and  places,  with  reference  to  a  settlement  of  their 
demands,  but  failed  to  keep  such  appointments:  held,  that  the 
failures  to  keep  such  appointments  were  acts  of  bankruptcy, 
although  the  places  at  which  the  appointments  were  made  were 
not  his  usual  places  of  business  [y).  But  a  mere  promise,  in 
vague  terms,  by  the  debtor,  to  go  over  to  the  creditor's  house  on 
a  particular  day,  no  hour  being  named,  nor  any  arrangement 
made  for  the  creditor  staying  at  home  to  receive  him,  is  not,  it 
seems,  an  act  of  bankruptcy  \z).  Nor  is  a  mere  failure  to  keep 
an  appointment,  per  se,  an  act  of  bankruptcy  (a). 

A  trader  having  attended  a  meeting  of  his  creditors,  was  desired 
by  them  to  withdraw  until  they  could  come  to  some  resolution  on 
the  state  of  his  affairs,  and  he  accordingly  retired  into  an  outer 
room,  where  he  was  served  with  the  copy  of  a  writ,  upon  which 
ho  abruptly  took  his  hat  and  left  the  place  of  meeting  altogether, 
not  returning  until  the  expiration  of  an  hour,  when  the  meeting 
had  broken  up.     Held,  that  his  thus  absenting  himself  amounted 

(«)  Jvbdine  v.  Da  Costen,  1  N.  R.  234.  (y)  RusseU  v.  Bell,  10  M.  &  W.  840. 

(0  Chenoweth  ▼.  ffay,  1  M.  &  S.  676.  Ace.  Hallen  v.  H(mer,   1  C.  &  P.  108  ; 

See  Rowih  v.  Gt,  West,  Rwy.  Co.,  1  Q.  B.  Widger  v.  Brovming,  9  D.  &  R.  806. 

51.  (z)  Lees  y.  MarUm,  1  M.  &  Rob.  210. 

(u)  Gumming  y.  Bailey,  6  Bingh.  863.  (a)  Tucker    v.  Jones,   2   Biogh.  2,  or 

But  see  Exp.  MtUrie,  5  Ves.  674.  temble,    even   primd  facie  of   it,  ibid  ; 

(x)  Qillingham    v.    Laing,    6    Taont.  Shooling  y.    Lee,   8    Sta.    149,  ace.  sed 

582.  qucere. 
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to  an  act  of  bankruptcy  (&).  So  also  %vhere  a  trader  in  insolvent 
circumstances,  being  pressed  to  execute  an  assignment  of  his  pro- 
perty for  the  benefit  of  his  creditors,  declined  to  do  so,  and  oflfered 
a  composition  instead.  Next  day  his  solicitor  concurred  in 
calling  a  meeting  of  the  trader's  creditors,  to  be  held  in  the 
place  where  he  carried  on  business,  for  the  purpose  of  having 
a  statement  made  to  them  of  his  affairs.  Held,  that  the 
trader's  non-attendance  at  this  meeting  was  an  act  of  bank- 
ruptcy, although  personally  he  might  have  made  no  promise  to 
attend,  and  although  his  solicitor  attended  to  explain  the  state 
of  his  affairs  (c) . 

A  trader  left  at  his  house  a  message  for  a  creditor,  who  had  in 
his  absence  called  for  a  debt,  that  he  could  spare  no  money,  and 
would  not  pay  him  that  day,  and  would  go  out  of  the  way  and  not 
return  home  till  dinner-time.  Held,  that  it  was  for  the  jury  to 
consider  whether  he  absented  himself  to  delay  a  creditor ;  and  that 
this  evidence  warranted  their  conclusion  that  he  did  not  ((/).  So 
where  he  absented  himself  from  his  house,  where  his  creditors  were, 
to  avoid  irritation  and  harsh  language  (e).  So  where  he  went 
to  London  to  procure  funds,  whereby  he  was  prevented  from  keep- 
ing an  appointment  (/). 

The  absenting  himself  must  be  either  from  his  place  of  abode 
or  place  of  business,  or  from  some  particular  creditor  (g),  or  from 
some  place  to  which  he  would  otherwise  have  gone,  but  from  fear 
of  meeting  a  sheriff^s  officer,  and  being  arrested  at  the  suit  of  a 
creditor  (A).  But  it  is  not  necessary  that  the  creditor  should  be 
seeking  the  debtor.  Thus  where  a  person  carrying  on  business  at 
Warwick  came  occasionally  to  London,  to  make  purchases  for 
his  trade,  and  while  in  London,  was  frequently  at  the  counting- 
house  of  C,  with  whom  he  dealt ;  it  was  held,  that  desiring  C.  to 
deny  him  to  a  creditor,  whom  he  (C.)  said  he  expected  to  call 
there,  and  concealing  himself  in  C/s  house  when  the  creditor 
called,  was  an  act  of  bankruptcy.  Curteis  v.  WilleSy  1  C.  &  P.  211. 
Gillingham  v.  Laing,  6  Taunt.  532  ace. 

Beginning  to  keep  House — "  Or  begin  to  keep  his  house.'^ — The 
beginning  to  keep  house  with  intent  to  delay  creditors,  will  con- 
stitute an  act  of  bankruptcy,  although  it  is  not  proved  that  a  creditor 
was  in  fact  delayed  (i).  The  intention  to  delay  creditors  must  be 
found,  in  order  to  complete  the  act  of  bankruptcy,  but  the  time 


(b)  Exp.  Dean,  2  M.  D.  &  De  G.  127.  (/)  Sxp,  Lavender,  2  M.  &  A.  11. 

(c)  Exp,  Beer,  1  M.  D.  &  De  O.  300.  (g)  Benuuconi  v.  Farebrother,  10  B.  & 
But  tee  Bxp.  Addison,  8  Do  G.  &  S.  C.  549. 

680.  (A)  £ob8on  v.  BoUs,  9  Bingh.  648. 

(d)  VineerU  t.  Prater,  4  Taunt.  603.  (t)  Uoyd  v.  Heatkeote,  2  B.  &  B.  388. 

(e)  Ibid.  See  aikte,  p.  227. 
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during  which  the  debtor  has  kept  house  is  immaterial^  whether  it 
be  an  hour  or  a  day  {k). 

The  usual  evidence  of  this  act  is  a  denial  to  a  creditor,  who  calls 
for  money.  "  A  denial  by  order  of  a  trader  to  a  creditor  is  not  of 
itself  an  act  of  bankruptcy,  but  only  evidence  of  it,  and  therefore 
may  be  explained.  If  a  man  is  sick,  or  if  a  man  lives  three  days 
in  business,  and  the  rest  of  the  week  in  the  country,  this  explains 
a  denial  at  any  other  house  or  lodging  at  any  other  part  of  the  town, 
saying,  '  Go  to  the  shop.'  On  the  other  hand,  it  is  not  necessary, 
in  order  to  constitute  a  denial  an  act  of  bankruptcy,  that  the  bank- 
rupt should  have  given  orders  to  deny  any  particular  person  by 
name :  if  he  gives  orders  to  be  denied  to  every  body,  it  includes 
creditors,  and  is  a  keeping  the  house  within  the  meaning  of  the 
statute ''  (/) ;  i .  c,  if  a  creditor  is  in  fact  denied,  for  merely  giving 
orders  to  be  denied  is  not  of  itself  evidence  of  a  beginning  to  keep 
house,  it  is  only  evidence  of  an  intent  to  begin  to  keep  house ; 
there  is  a  locus  pteniteniia  for  the  debtor,  for,  notwithstanding  his 
direction,  he  may  before  a  creditor  calls  revoke  it,  and  elect  to  see 
him,  and  in  that  case  there  would  be  no  beginning  to  keep  house. 
There  is  no  authority  to  show  that  a  mere  direction  given  by  a 
trader  to  his  servant  to  deny  him  to  his  creditors  generally,  or  to 
any  particular  creditor  by  nanje,  not  followed  up  by  an  actual 
denial,  or  by  any  other  act  which  is  evidence  of  an  actual  begin- 
ning to  keep  house,  is  an  act  of  bankruptcy.  Hence  where  a 
trader  under  apprehension  of  arrest,  gave  directions  to  his  servant 
to  deny  hira,  in  case  A.,  a  sheriff's  oflScer,  called ;  it  was  held,  that, 
the  sheriff's  oflBcer  not  having  called,  this  of  itself  was  not  any 
evidence  of  a  beginning  to  keep  house  (m).  But  if  the  trader  gives 
a  general  order  to  be  denied,  and  is  denied  to  a  creditor,  it  is 
sufficient,  although  the  object  of  the  trader  was  to  be  denied  to 
another  creditor,  and  not  to  the  person  who  called  (n). 

"  Although  an  authorised  denial  to  a  creditor,  requiring  to  see 
his  debtor,  is  the  most  usual  and  familiar  evidence  of  beginning 
to  keep  house  within  the  meaning  of  the  statute,  it  is  not  the  only 
evidence  by  which  this  may  be  proved.     If  a  trader  has  no  servant,  i 

the  act  cannot  be  evinced  through  such  a  medium.     In  that  case,  ' 

if  he  shuts  himself  up  in  his  house,  debarring  all  access  to  it, 
whereby  his  creditors  are  delayed,  an  act  of  bankruptcy  is  esta- 
blished, by  proof  of  his  having  done  so.  And,  generally,  if  a 
trader  secludes  himself  in  his  house  to  avoid  the  fair  importunity 
of  his  creditors,  who  are  thus  deprived  of  the  means  of  communi- 
cating with  him,  he  begins  to  keep  house  within  the  meaning  of  the 

(Jt)  ffeylor  v.  ffaU,  Palmer,  825.  (m)  Fisher  v.  Boucher,  10  B.  &  C.  706. 

{I)  Per  Lord ManaJUld, C.  J.,  in  Round  See  Hare  v.  Warinff,  3  M.  &  W.  376. 
▼.  Hope  Byde,  Co.  B.  L.  8th  edit.  p.  Ill ;  (n)  Muckloto  y.  May,  1  Taunt.  479. 

Jiobeitson  v.  Liddell,  d  East,  487. 
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legislature,  and  commits  an  act  of  bankruptcy'^  (o).  Thus  if  he 
withdraw  himself  from  a  part  of  the  house  where  he  is  likely  to 
meet  creditors  to  a  more  retired  part  (p) ;  or  from  his  counting- 
house,  where  he  is  in  the  habit  of  sitting,  to  a  room  up  stairs  (g); 
or  if  he  keeps  his  door  shut  and  admits  no  one,  until  it  is  ascer- 
tained from  the  window  who  it  is  (r). 

The  keeping  house,  in  the  statute,  does  not  apply  to  the  dwelling- 
house  only  of  the  party ;  hence  closing  the  door  and  shutters  of  a 
bank,  although  the  banker  was  not  domiciled  there,  is  a  "  begin- 
ning to  keep  house'*  (*).  So,  also,  if  he  deny  himself  at  a  place 
where  a  creditor  knows  he  may  be  found,  e,(/,,  his  lodgings,  though 
accessible  at  his  place  of  business  {t).  Also,  the  not  going  to  his 
counting-house,  nor  into  the  town,  near  which  he  lived,  sending 
for  his  papers  to  his  house,  and  not  going  out  except  taking  an 
evening  walk  in  the  country,  may  be  acts  of  bankruptcy  under 
this  head  {u). 

*'The  denial  of  the  party  must  be  with  an  intent  to  delay 
creditors;  therefore  being  denied,  when  sick  in  bed,  or  engaged 
in  company,  will  not  be  an  act  of  bankruptcy/'  Bull.  N.  P.  39,  40. 
So  where  a  trader  desired  not  to  be  disturbed  at  his  dinner,  denial 
by  his  servant  to  a  creditor  was  held  not  an  act  of  bankruptcy  {x). 
Or  on  a  Sunday,  although  the  creditor  called  by  the  debtor's  ap- 
pointment (y),  or  at  a  late  hour  and  after  retirement  to  rest  {z). 

The  denial  must  be  to  a  creditor,  or  to  a  person  supposed  by 
the  debtor  to  be  a  creditor  (a) ;  but  if  the  refusal  be  to  many 
persons,  the  jury  may  infer  them  to  be  creditors,  although  it  be 
not  expressly  proved  that  they  were  such  (6).  A  denial  to  a  col- 
lector of  taxes  (c),  or  of  church  and  highway  rates  (d)  is  sufficient. 
So  a  denial  to  a  creditor  who  called,  not  for  payment,  but  for 
another  purpose,  if  the  debtor  thought  he  was  coming  for  pay- 
ment ;  {sectts,  if  the  debtor  knew  the  creditor  was  coming  for 
another  purpose  {e) ),  or  to  a  creditor's  clerk  or  servant  (/) ).  But 
where  a  trader  bought  goods  to  be  paid  for  by  bill,  and  a  few  days 
after  the  delivery  of  the  goods  the  seller  called  and  demanded  a 
return  of  the  goods,  threatening  to  have  the  trader  arrested  for 
swindling,  in  taking  the  goods  when  he  knew  he  was  insolvent, 
and  requesting  to  see  the  trader,  who  refused  to  see  him :  this  was 
held  no  act  of  bankruptcy  (ff).     So,  e  converso,  where  it  appeared 

(o)  Per  Lord  Menbarwgh,  C.  J.,  in  (2)  fftighes  v.  Gtiman,  2  C.  fc  P.  82. 

Dudley  ▼.  Vauffhan,  1  Campb.  272.  (a)  BUasby  v.  CroMley,  2  C.  &.  P.  213. 

(p)  Key  y.  8kaw^  8  fiingh.  820.  (6)  Jameson  v.  Earner,  1  Esp.  881. 

\q)  Dudley  v.  VaughaUt  1  Campb.  270.  (c)  Saundenon  v.  Lafereetf  1  C.  &  P. 

(r)  Harvey  v.  Bamsbottom,  1  B.  &  C.  56.  46. 

(«)  Gumming  v.  Bailey,  6  Bingh.  868.  (d)  Lloyd  v.  Eeatheote,  2  B.  A;  B.  388. 

See  MilU  ▼.  BenneU,  2  M.  &  S.  556.  (e)  Sxp.  White,  8  V.  &  B.  129 ;   Ejy, 

(0  Park  V.  Protaer,  1  C.  &  P.  176.  Harru,  2  Rose,  67. 

(tt)  Exp,  Bourne,  U  VeB.  145.  (/)  Ifuyhes  v.  Oilman,  2  C.  &  P.  32 ; 

{x)  Smith  ▼.  Carrie,  3  Camp.  319.  Exp.  Bamford,  15  Ves.  449. 

(y)  Exp.  Preet'm,  2  Rose,  21.  (</)  Clements  v.  M'Kibben,  2  H.  &  N.  62. 
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that  the  creditor^  to  whom  the  denial  was  supposed  to  have  been 
given  by  the  debtor's  clerk,  had  only  demanded  payment  of  a 
debt,  but  had  not  asked  to  see  the  debtor  personally ;  and  that  the 
clerk,  supposed  to  give  the  denial,  had  no  specific  directions  for 
giving  it,  it  was  held,  that  such  denial  did  not  amount  to  an  act 
of  bankruptcy  {h). 

Personal  Arrest—  "  Or  shall  suffer  himself  to  be  arrested  or  taken 
in  execution  for  any  debt  not  due/' 

Yielding  himself  to  Prison. — *'  Or  shall  yield  himself  to  prison." 
— B.  was  arrested  for  28/.,  and  although  he  had  money  sufficient  to 
pay  the  debt,  yet  chose  rather  to  go  to  prison,  in  order,  as  he 
declared,  to  force  his  creditors  to  come  to  a  composition.  Lord 
Talbot,  C.,  held  this  to  be  an  act  of  bankruptcy;  but  observed, 
that  if  there  had  not  been  an  intention  to  delay  creditors,  yielding 
himself  to  prison  would  not  constitute  an  act  of  bankruptcy  (i). 

Outlawry  {h) — ''  Or  shall  suffer  himself  to  be  outlawed." — An 
outlawry  in  Ireland  does  not  make  one  a  bankrupt ;  nor  outlawry 
here,  unless  it  be  with  intent  to  defraud  creditors.  Com.  Dig. 
Bankrupt,  C.  4. 

Procuring  Arrest  or  Execution. — ^^  Or  shall  procure  himself  to  be 
arrested,  or  taken  in  execution,  or  his  goods,  money,  or  chattels, 
to  be  attached,  sequestered,  or  taken  in  execution." — The  "  pro- 
curing" must  be  in  its  strict  sense  of  causing  and  taking  the 
initiative  in  the  proceeding  (/),  and  the  goods  must  be  actually 
seized  (m).  Giving  a  power  of  attorney  under  pressure  from  a 
creditor  («),  or  suffering  judgment  by  default  (o),  under  each  of 
which  execution  issues,  is  not  such  an  act  of  bankruptcy. 

Suffering  Execution. — Tlie  73rd  section  of  the  24  &  25  Vict. 
c.  134,  enacts  that — *'if  any  execution  shall  be  levied  by  seizure 
and  sale  of  any  of  the  goods  and  chattels  of  any  trader  debtor, 
upon  any  judgment  recovered  in  any  action  personal  for  the  re- 
covery of  any  debt  or  money  demand  exceeding  fifty  pounds,  every 
such  debtor  shall  be  deemed  to  have  committed  an  act  of  bank- 
ruptcy from  the  date  of  the  seizure  of  such  goods  and  chattels : 
Provided  always,  that  unless  in  the  meantime  a  petition  for  adju- 
dication of  bankruptcy  against  the  debtor  be  presented,  the  sheriff 

(K)  Dudley  ▼.  Vaughan,  1  Campb.  271.  Re  Mander,  6  Q.  6.  867. 

(i)  Exp.  Barton,  7  Vin.  Abr.  tit.  Cred.  (l)  Per  Alder^on,  B.,  in  Gore  t.  Lhyd, 

and  Bankr.  61,  62,  pL  15.  12  M.  &  W.  480. 

(Jb)  Whether  an  outlaw  can  petition  for  (m)  Belcher  v.  Oummow,  9  Q.  B.  873. 

adjudication  opotiue  himklf,  qwxre.    See  (n)  Oijre  ▼.  Lioydt  supra. 

Sttxmge  y.  Hawku,  8  De  G.  &  J.  72, 1089 ;  (o)  GiUm  y.  King,  C.  &  Mar.  458. 
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or  other  officer  making  the  levy  shall  proceed  with  the  execution^ 
and  shall  at  the  end  of  seven  days  after  the  sale  pay  over  the  pro- 
ceeds^ or  so  much  as  ought  to  be  paid,  to  the  execution  creditor, 
who  shall  be  entitled  thereto  notwithstanding  such  act  of  bank- 
ruptcy, unless  the  debtor  be  adjudged  a  bankrupt  within  fourteen 
days  from  the  day  of  sale,  in  which  case  the  money  so  received 
by  the  creditor  shall  be  paid  by  him  to  the  assignee  under  the 
bankruptcy ;  but  the  sheriff  or  other  officer  shall  not  incur  any 
liability  by  reason  of  anything  done  by  him  as  aforesaid :  Provided 
also,  that  in  case  of  bankruptcy  the  costs  and  expenses  of  such 
action  and  execution  shall  be  retained  and  paid  out  of  the  pro- 
ceeds of  the  sale,  and  the  balance  only  after  such  payment  be  paid 
to  the  assignees/^ — This  is  a  new  provision. 

Fraudulent  TVansfer — ^'  Or  shall  make,  or  cause  to  be  made,  either 
within  this  realm  or  elsewhere,  any  fraudulent  grant  or  conveyance 
of  any  of  his  lands,  tenements,  goods,  or  chattels,  or  make  or  cause 
to  be  made,  any  fiaudulent  surrender  of  any  of  his  copyhold  lands 
or  tenements,  or  make  or  cause  to  be  made,  any  fraudulent  gift, 
delivery,  or  transfer  of  any  of  his  goods  or  chattels'"  {p). — The 
grant,  &c.,  must  be  fraudulent,  and  this  may  be  either  fraudulent 
as  a  voluntary  conveyance  without  valuable  consideration,  and  not 
bond  fide,  under  13  Eliz.  c.  5,  and  £7  Eliz.  c.  4  (g),  or  fraudulent, 
as  contravening  the  policy  of  the  bankrupt  laws,  which  seek  the 
equal  distribution  of  the  bankrupt's  property  among  the  creditors. 
'^  The  question  whether  a  gift  is  fraudulent,  and  an  act  of  bank- 
ruptcy within  the  meaning  of  the  Bankrupt  Act,  may  be  answered 
in  each  case  by  reference  to  the  following-  three  rules  : — 1.  Any 
transfer  which  is  fraudulent  within  the  meaning  of  the  statute  of 
Eliz.  is  also  fraudulent,  and  an  act  of  bankruptcy,  under  the  Bank- 
rupt Act.  2.  Any  conveyance  to  a  creditor  by  a  trader  of  his 
whole  property,  or  of  the  whole,  with  an  exception  only  nominal, 
in  consideration  of  a  bygone  and  pre-existing  debt,  though  noi; 
fraudulent  within  the  statutes  of  Eliz.,  is  fraudulent  under  the 
Bankrupt  Act,  and  an  act  of  bankruptcy.  3.  A  transfer  by  a 
trader  of  part  of  his  property  to  a  creditor,  in  consideration  of  a 
bygone  and  pre-existing  debt,  though  not  fraudulent  within  the 
statutes  of  EUz.,  is  fraudulent  and  an  act  of  bankruptcy  within  the 
bankrupt  acts  if  made  voluntarily  and  in  contemplation  of  bank- 

(p)  A  bill  of  exchange  ia  a  chattel^  tion  of  bankrupicj,  is  an  act  of  bank- 
within  the  meckning  of  these  words,  the  niptoy  within  thene  words.  £xp,  Simpson, 
fraudulent  delivery  or  transfer  of  which  1  De  0.  9.  But  see  Beva»  y.  Ntmn,  9 
will  constitute  an  act  of  bankruptcy.  Bing.  107.  In  Carr  ▼.  Burdiu,  1  C.  M. 
OumttUnff  y.  BaUy,  6  Bingh,  863.  And  so  &  R  782,  the  question  was  raised,  but 
are  debts,  per  Parke,  K,  in  Oaters  v.  not  decided. 

Madeley,  6  M.  &  W.  426.   The  fraudulent  {q)  H<meU  v.  Siwpwit,  1  Doug.  89,  n. ; 

giving  of  cash,  or  cheques  on  a  banker  and  see  WhitweU  v.  Tkomptonf  1  Esp. 

paid  in  cash,  by  a  trader,  in  contempla-  68. 

VOL.  I.  R 


UO  BANKRUPT. 

ruptcy'"  (r).  To  which  it  may  be  added  that,  4.  A  transfer  by  a 
trader  of  part  of  his  property,  in  consideration  of  a  past  debt,  is 
iraudulent,  if  its  effect  is  to  stop  the  business  and  produce  insol- 
vency («).     See  post y  p.  242. 

1.  Fraud  under  18  EUz.  c.  5,  and  27  Eliz.  c.  4 — that  is  to  say, 
without  valuable  consideration,  and  not  bond  fide.  Although  the 
early  authorities  inclined  to  consider  certain  facts  attending  an 
absolute  conveyance  of  goods,  e,g»,  non-transfer  of  possession,  as 
amounting  in  law  to  fraud  (0,  yet  the  tendency  of  the  courts  has 
been  of  late  to  qualify  that  doctrine,  and  leave  the  whole  circum- 
stances of  each  case  to  a  jury ;  and  **  it  may  now  be  safely  laid 
down,  that  under  almost  all  circumstances  the  question  of  fraud 
or  no  fraud  is  one  for  the  consideration  of  the  jury  ^  {u).  Where 
the  conveyance  is  not  absolute,  but  the  want  of  transfer  of  posses- 
sion is  consistent  with  the  purport  of  the  assignment,  as  where  it  is 
conditional  (^),  e.g.,  in  the  case  of  a  mortgage  where  the  mortgagee 
is  not  to  take  possession  until  default  in  payment  of  the  principal 
sum  {y),  fraud  will  not  be  inferred  {z) :  though  it  is  otherwise 
where  the  mortgagee  can  at  any  time  withdraw  the  whole  property 
from  the  general  creditors,  and  dispose  of  it  as  he  thinks  fit,  unless 
in  this  latter  case  the  mortgagor  has  other  property,  or  is  other- 
wise solvent  (a).  In  the  case  also  of  the  sale  of  a  ship  at  sea, 
where  possession  cannot  be  given  {b\  such  a  state  of  circumstances 
is  sufficient  to  rebut  the  inference  of  fraud ;  as  also  where  the 
assignment  to  the  transferee  takes  place  under  such  circumstances 
of  notoriety  as  attend  a  sheriff's  sale  (c),  or  an  auction  (rf),  or  a 
sale  under  a  distress  {e).  Where  however  A.,  a  trader,  being  in 
difficulties,  and  haviug  five  executions  against  him,  all  his  goods 
were  conveyed  to  defendant  by  bill  of  sale  from  the  sheriff,  with 
an  understanding  that  they  should  remain  on  A.'s  premises  to 
enable  him  to  repurchase  them,  the  jury  having  found  that  the 

(r)  Twyn^t  cote,  1  Smith's  L.  C,  4th  (y)  Martindale  y.  Booth,  8  B.  A;  Ad. 

edit.,  16,  in  notis,  498. 

(«)   Young  v.  Wtiud,  8  Exch.  221 ;  Oarr  (2)  But  it  must  be  borne  in  mind  that 

T.  Burdin,  1  G.  M.  &  R.  782 ;  Porter  t.  in  such  cases,  although  the  transfer  may 

Walker,  1  M.  &  Q.  686 ;  Wedgt  y.  Newlyn,  not  be  fraudulent  as  an  act  of  bankruptcy, 

4  B.  &  Ad.  831.  the  goods  may,  neyertheless,  be  sold  by 
(<)  Edwards  y.  ffarhen,  2  T.  R  587;  order  of  the  court  for  the  benefit  of  the 

Paget  y.  Perchard,  1  Esp.  205 ;  Wordale  creditors,  as  being  in  the  bankrupt's  order 

y.  Smith,  1  Camp.  333.  and  disposition.    See  post,  p.  283. 

(u)  1  Sm.  L.  C.  18.  See  Ckirr  y.  Burdiss,  (a)  Exp,  Sparrow,  1  De  O.  K.  &  G. 

1  C.  M.  &  R.  782 ;  Dewey  y.  Bayntim,  6  907. 

Eai^t,  257 ;  Read  v.  Blades,  5  Tauut.  212;  (b)  AtUnson  v.  Moling,  2  T.  R  462. 

and  per  TincUd,  C.  J.,  in  Lindon  y.  Sharp,  {c)  Latimer  y.  B<Uson,  4  B.  &  C.  662. 

5  M.  ft  G.  898.  See  WiUies  y.  Farley,  8  C.  &  P.  895 ;  24 
(a?)  Per  BuUer,  J.,  Edwards  y.  ffarben  ;  &  26  Vict,  a  134,  s.  74.  post. 

Bead  y.  WUmot,  7  Biugh.  677.    See  aUo  {d)  Leonard  y.  Baker,  1  M.  ft  S.  251. 

per  Tindal,  Q.J,,  in  Beeves  y.  Capper,  5  <e)  Guthrie  y.  Wood,  1  Stark.  367. 

B.  N.  C.  140. 
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object  of  the  transaction  was  not  merely  to  relieve  A.  from  a  forced 
sale^  but  also  to  protect  them  from  the  demands  of  other  creditors ; 
held  an  act  of  bankruptcy  (/). 

2.  An  assignment  by  a  trader  of  his  whole  property,  or  of  the 
whole  with  some  exception  merely  nominal  and  insufficient  to 
prevent  insolvency,  upon  account  of  a  bygone  and  pre-existing 
debt,  is  of  itself  evidence  of  fraud  without  specific  proof  of 
voluntariness,  and  intent  to  delay  and  defeat  creditors  {g).  "  The 
reason  why  a  man  becomes  bankrupt  who  conveys  away  aU  his 
property"  (for  a  past  debt),  "is  that  he  thereby  becomes  totally 
incapable  of  trading.  It  has  been  settled  over  and  over  again, 
that  if  a  trader  makes  a  conveyance  of  all  his  property  that  is 
instantly  an  act  of  bankruptcy ;  it  is  fraudulent,  as  it  destroys  the 
capacity  of  trading,"  [h)  and  has  necessarily  the  e£fect  of  defeating 
and  delaying  his  creditors  (t).  "There  is  a  great  diflference 
between  the  conveyance  of  all  or  a  part  of  a  trader's  property. 
A  conveyance  of  a  part  may  be  public,  fair  and  honest :  as  a  trader 
may  sell,  so  may  he  transfer,  many  kinds  of  property  by  way  of 
security,  but  a  conveyance  of  all"  (for  a  past  consideration)  "  must 
either  be  fraudulently  kept  secret,  or  produce  an  immediate 
absolute  bankruptcy"  {k).  Thus  where  a  trader  conveys  all  his 
property  to  a  creditor  for  debts  already  incurred  (/),  such  a  transfer 
is  an  act  of  bankruptcy,  whether  or  not  there  be  fraud  (m),  or  the 
transfer  be  made  under  compulsion  (n). 

Nor  does  the  circumstance  of  the  existence  of  a  resulting  trust 
and  a  substantial  surplus  make  any  difference,  if  all  is  conveyed. 
G.,  a  farmer,  conveyed  all  his  farming  stock  and  goods  to  S.  by 
bill  of  sale,  to  secure  900/.,  with  a  power  of  sale,  the  property 
comprised  in  the  bill  of  sale  was  of  the  value  of  2,800/.,  and  there 
was  a  trust  for  G.  of  the  surplus  of  the  property,  which  was  all  his 
property,  with  the  exception  of  two  shares  in  a  joint-stock  bank, 
of  the  value  of  17/.  10«.  each.  S.  seized  and  sold  enough  of  the 
stock  to  pay  the  amount  secured ;  G.  was  declared  a  bankrupt  as 
a  banker,  the  bill  of  sale  was  bond  fide  given  under  pressure,  and 
the  trade  of  the  bank  was  not  affected  by  giving  it.  Held,  that 
these  facts  were  evidence  on  which  the  jury  might  find  for  the 
plaintiffs,  in  an  action  at  the  suit  of  the  assignees  of  G.,  for  that 
the  necessary  consequence  of  an  assignment  of  what  is  substantially 
all  the  trader's  property  is  to  delay  his  creditors,  and  that  the 
existence  of  a  resulting  trust  and  a  substantial  surplus  does  not 

(/)  Graham  v.  Fwrher,  14  C.  B.  410.  (h)   Wondey  v.  De  Mattot,  per  Lord 

(i)  Lindon  v.  Sharp,  6  M.  &  G.  895;  Mansfield,  1  Burr.  478. 

Young  v.  Waud,  8  Exch.  221.  {I)  LUbtrt   v.  Spocner,   1    M.   &  W. 

{h)  Per  Lord  Man^fidd  in  HomkUm  t.  714. 

Simpmm,  1  Doug.  92.  (m)  WUwn  ▼.  Day,  2  Burr.  827. 

(t)  Smith  V.  Cannon,  2  E.  &  B.  85.  (»)  Newton  v.  Chantler,  7  Ewt,  188. 
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prevent  its  having  that  effect;  that  a  convevance  necessarily 
delaying  a  trader's  creditors  is  an  act  of  bankruptcy,  notwith- 
standing it  has  not  the  effect  of  stopping  his  trade,  and  that  a 
transaction^  being  in  itself  an  act  of  bankruptcy^  is  not  protected 
though  made  with  a  party  who  has  no  notice  of  the  circumstances 
making  it  an  act  of  bankruptcy  (o). 

And  this  rule  has  been  extended  to  cases,  where  the  considera- 
tion for  the  transfer  is  partly  a  past  debt  and  partly  a  present 
advance ;  if  the  transfer  is  of  the  whole  property  and  the  trader 
substantially  gets  no  fair  equivalent  for  the  transfer.  Thus  where 
a  trader,  in  consideration  of  a  past  debt  of  240/.,  and  a  present 
advance  of  200/.,  conveyed  by  deed  substantially  the  whole  of  his 
property,  giving  the  transferee  a  right  to  seize  and  take  all  future 
acquired  property,  even  though  it  should  be  purchased  with  the 
money  which  was  alleged  to  be  the  consideration  for  the  transfer ; 
it  was  held,  that  inasmuch  as  the  trader  got  no  equivalent  for  any 
part  of  the  stock  transferred,  and  such  transfer  necessarily  delayed 
and  defeated  creditors,  though  without  fraud  in  fact,  it  was  an  act 
of  bankruptcy  within  the  section  (p).  But  a  sale  by  a  trader  iu 
insolvent  circumstances,  and  on  the  eve  of  bankruptcy,  of  his  stock 
in  trade,  and  the  bulk  of  his  property,  to  one  of  his  creditors,  the 
consideration  being  in  part  an  old  debt,  is  not,  per  se,  an  act  of 
bankruptcy,  though  the  effect  is,  in  fact,  to  stop  the  trading  (g). 

The  reason  why  the  conveyance  of  a  man^s  whole  property  is  an 
act  of  bankruptcy  is,  as  has  been  above  observed,,  because  the 
necessary  effect  of  such  a  conveyance  is  to  produce  insolvency 
and  defeat  and  delay  creditors.  If  therefore  the  assignment  be  of 
pari  only  of  a  man's  property,  but  its  effect  (which  is  a  question 
for  the  jury)  is  to  incapacitate  a  man  from  carrying  on  his  business 
and  to  produce  insolvency,  it  is  an  act  of  bankruptcy.  Thus  the 
assignment  by  way  of  mortgage  by  a  trader  of  his  stock  or 
implements  of  trade,  where  such  assignment  does  not  include  a 
moiety  of  the  whole  of  his  effects,  is  not,  per  se,  an  act  of  bank- 
ruptcy, although  the  effect  of  putting  the  instrument  in  force 
would  be  to  stop  the  business ;  the  proper  question  for  the  jury 
being,  whether  such  an  assignment  would  or  would  not  have 
prodficed  insolvency  (r).  But  where  the  effect  of  the  conveyance 
is  sufficient  to  render  it  impossible  to  carry  on  business,  coupled 
with  an  existing  state  of  insolvency,  it  is  an  act  of  bankruptcy  {s). 
Insolvency  is  the  test  in  these  cases,  and  not  the  stoppage  of 
business  (/).  *'If  a  man's  business  be  that  of  a  carrier,  and  he 
sell  his  horse  and  cart;   but  has  ample  funds  to  buy  another 

(o)  Smith  V.  Cannan,  2  E.  ft  B.  85 ;  (r)  Young  v.  Waud,  8  Exoh.  221.    But 

Oriental  Bh,  v.  Coleman,  4  L.  T.,  N.  S.,  9,  see  Exp.  Bailey,  3  De  G.  M.  ft  Q.  584. 
ace.  («)  Porter  v.  WaUctr,  1  BL  &  O.  686; 

(jj)  Qraham  ▼.  Chapman,  12  C.  R  85.  Exp.  Bland,  6  De  G.  M.  &  G.  757. 

{q)  Bdl  V.  Simp»on,  2  H.  &  N.  410.  (t)  Hale  v.  AUnuU,  18  C.  B.  505. 

See  Young  v.  Waud,  8  Exoh.  221. 
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horse  and  cart^  such  an  assignment  is  no  act  of  bankruptcy  ^'  {u). 
The  onus  probandi  lies  on  the  party  asserting  the  insolvency  {x). 

The  conveyance  must,  with  the  exception  just  mentioned^  be  of 
all  the  property^  or  of  all  with  some  exception  merely  nominal  and 
insufficient  to  prevent  insolvency  (y).  Thus  where  a  man  conveyed 
property  worth  2800/.,  all  that  was  left  to  him  consisting  of  two 
shares  in  a  joint* stock  bank  worth  17/.  lOa.  each^  this  was  held  a 
conveyance  substantially  of  his  whole  property  (z).  So  where  a 
man  conveyed  property  worth  1400/.  or  1500/.,  excepting  only 
some  book  debts,  of  no  great  value,  and  a  balance  at  his  bankers 
of  18/.  (a).  So  where  a  trader,  finding  his  circumstances  on  the 
decline,  executed  at  midnight  a  bill  of  sale  of  all  his  goods,  with 
the  exception  of  a  few  articles  to  the  amount  of  about  100/.,  in 
trust  to  pay  some  favourite  creditors  their  fiill  debts,  leaving  other 
debts  to  the  amount  of  900/.  unprovided  for,  the  deed  was  held 
fraudulent,  for  the  interest  which  was  excepted  in  the  assignment 
was  too  minute  to  make  a  difference  (6).  In  such  cases  the  party 
asserting  the  fraudulent  character  of  the  deed  must  show  the 
circumstances  of  fraud;  as  that  the  property  conveyed  was  all,  or 
such  a  portion  as  to  create  insolvency ;  as  where  a  trader  conveyed 
all  his  property  in  a  particular  place,  it  must  be  shown  that  he  had 
no  other  property  (c).     See  Hale  v.  Allnutt,po8t,  p.  249. 

Even  where  the  assignment,  of  all  a  man's  property,  is  for  distri- 
bution among  all  the  creditors,  it  is  fraudulent  and  an  act  of 
bankruptcy :  1st,  because  he  thereby  necessarily  deprives  himself 
of  the  power  of  carrying  on  his  trade :  2ndly,  because  it  is  an 
attempt  to  make  a  distribution  of  his  effects  different  from  what 
the  bankrupt  law  permits  {d) :  and  drdly,  because  the  necessary 
effect  of  the  assignment  is  to  defeat  and  delay  his  creditors,  and 
deprive  them  of  their  ordinary  remedies  against  their  debtor, 
although  there  be  no  such  intention,  in  fact,  on  the  part  of  the 
debtor  (e).  Still  more  so,  where  one  or  two  creditors  are  excepted 
from  the  trusts  of  the  transfer  (/).  Nor  is  it  less  an  act  of 
bankruptcy,  though  it  contain  a  proviso  to  be  void  if  all  the 
creditors  should  not  sign  if,  in  fact,  in  spite  of  this  proviso,  it 
operates  to  pass  the  property  out  of  the  creditor  (^) ;  or  if  the 
trustee  think  fit  to  avoid  it,  for  this  would  make  a  commission 

(tt)  Per  Pollock,  C.B.,  Towng  v.  Waud,  6  M.  &  G.  905.    See  Exp.  AUop,  29  L.  J. 

8  £xch.  832.  Bank.  7. 

(ar)  Wedf/e  v.  Neuiyn,  4  B.  &  Ad.  831.  '  (c)  Alderacm  v.  TemjiU,  4  Burr.  2240; 

(y)  Wondey  v.  De  Mattos,  1  Burr.  467 ;  Siebert  v.  Spooner,  1  M.  &  W.  714 ;  Stewart 

Batcher  v.  Batto,  1  Doug.  296.  v.  Moody,  1  C.  M.  &  R.  777. 

{z)  Smith  y.  Cannan,  2  E.  &  B.  86.  (/)  Oayner^t  case,  1  Burr.  477. 

(a)  Stanger  ▼.  WUkini,  19  Beav.  626,  (g)  Back    v.   Oooch,    4    Campb.    232. 

explained  in  Johnson  ▼.  Feaewmeyer,  25,  Where  a  trader  conveyed  his  property  to 

Und.  88.  four  truateea,  in  trust  for  the  benefit  of 

{b)  Oompton  v.  Bedford,  1  W.  BL  862.  his  creditors,  *'  provided  the  trustees  and 

{c)  Chase  ▼.  Gohle,  2  M.  &  Q.  980.  creditors  should  execute  the  same,"  it 

(d)  Per  Tindal,  C  J.,  in  Lmdon  y, Sharp,  was  held,  that  the  deed  was  good  though 
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good  or  bad  at  the  discretion  of  the  trustee  (h) ;  and  although  the 
assignment  was  made  for  the  purpose  of  committing  an  act  of 
bankruptcy  (i) ;  and  although  the  deed  is  never  executed  by  the 
trustee  or  any  of  the  creditors,  and  is  not  further  acted  upon  {k). 
When  the  deed  cannot  operate  until  executed  by  three  persons^  it 
is  not  an  act  of  bankruptcy,  when  executed  by  one  only  (/) :  aUter, 
where  it  operates  immediately,  as  to  that  one,  for  then  it  is  an  act 
of  bankruptcy  (m).  No  creditor,  however,  who  has  executed,  or 
been  privy  to,  or  acted  under,  or  agreed  to,  such  a  deed  can  after- 
wards set  it  up  as  an  act  of  bankruptcy  (n) ;  unless  the  deed  contains 
unusual  stipulations,  which  the  creditor  cannot  be  assumed, 
under  a  mere  general  assent,  to  have  agreed  to  (o),  and  it  has  been 
decided  that  his  incapacity  to  avoid  his  own  act  communicates 
itself  to  the  assignees  chosen  under  a  fiat  sued  out  by  him  (p). 

Inasmuch  as  it  was  always  dangerous  to  purchase  property  of 
trustees  which  had  been  conveyed  to  them  under  such  circum- 
stances as  above,  it  is  now  enacted  (q),  that  if  a  trader  "  shall 
execute  any  conveyance  or  assignment  by  deed,  of  all  his  estate 
and  efiects,  to  a  trustee  or  trustees,  for  the  benefit  of  all  the 
creditors  of  such  trader,  the  execution  of  such  deed  shall  not  be 
considered  an  act  of  bankruptcy,  unless  a  petition  for  adjudication 
of  bankruptcy  be  filed  within  three  months  from  the  execution 
thereof,  provided  such  deed  shall  be  executed  by  every  such  trustee 
within  fifteen  days  after  the  execution  thereof  by  the  trader,  and 
the  execution  by  the  trader  and  by  every  such  trustee  be  attested 
by  an  attorney  or  solicitor,  and  notice  thereof  be  given  within  one 
month  after  the  execution  thereof  by  such  trader,  in  case  such 
trader  reside  in  London,  or  within  forty  miles  thereof,  in  the 
London  Gazette,  and  also  in  two  London  daily  newspapers ;  and 
in  case  such  trader  does  not  reside  within  forty  miles  of  London, 
then  in  the  London  Gazette,  and  in  one  London  daily  newspaper 
and  one  provincial  newspaper,  published  near  to  such  trader's 
residence,  and  such  notice  shall  contain  the  date  and  execution  of 

executed  by  two  of  the  trustees  only;  Keating,  6  C.  B.  136;  unless  the  assign- 

and  per  BayUy,  J.,  "  A  party  may  by  ment  is  to  a  creditor.    Signers  y.  SutUm, 

express  proyiso  make  a  deed  yoid,  unless  5  E.  &  B.  367. 

all  the  trustees  assent  to  the  trust  estate  ;  {I)   JhUton  y.  Morieon,  17  Ves.  193. 

but  unless  there  be  such  a  proviso  the  (m)  Bowker  y.  Bardddn,  11  M.  &  W. 

property    will    pass    to    the    assenting  128.     See  Abbott  y.  Barbage,  post,  p.  248. 

trustee."    Small  y.  Marwood,  9  B.  ^  C.  {n)  Exp.  CawhoeU,  1  Rose,  318 ;  Exp, 

800.  Orawford,  1  Christ.  Bank.  Law,  187,  182 ; 

{k)  Tappenden  y.  Burgess,  4  East,  230.  Back  y.  Gooch,  4  Campb.  282 ;  Exp.  Shaw, 

{%)  Simpson  y.  St/kes,  6  M.  ft  S.  295.  1  Madd.  598 ;    Exp,  KUner,  Buck,  104  ; 

{k)  Botcherby  y.  Lancaster,  1  A.  &  E.  Exp,  Battier,  Buck,  426 ;    Exp.   Tealdi, 

77.     But  the  effect  of  a  deed  by  which  a  1  M.  D.  ft  De  G.  210 ;  Exp.  Fernandez,  1 

person   conyeys  property  in    trust   for  M.  D.  ft  De  G.  114. 

creditors,  to  which  conyeyance  the  ere-  (o)  Exp.  Marshall,  1  M.  D.  ft  De  G. 

ditora  are  not  m  any  way  priyy,  is  not  as  575. 

an  assignment,  but  as  a  power  only,  which  (p)  Tope  y.  Bockin,  7  B.  ft  C.  101. 

is  reyocable  by  the  debtor.     Smith  y.  {q)  12  ft  13  Vict,  c  106,  s.  68. 
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such  deed,  and  the  name  and  place  of  abode  respectively  of  every 
such  trustee  and  attorney  or  solicitor/^ 

Where  the  consideration  for  the  conveyance,  however,  is  present, 
it  is  not  necessarily  an  act  of  bankruptcy ;  and  indeed  it  is  said 
that  all  the  cases  without  an  exception,  where  the  assignment  of 
his  property  by  a  trader  has  been  deemed  fraudulent  and  an  act  of 
bankruptcy,  are  cases  where  the  assignment  was  made  either 
without  consideration,  or  for  a  bygone  and  pre-existing  debt  (r) ; 
but  this  must  be  taken  with  some  modification  (s).  Thus  a  sale, 
which  is  a  transfer  for  present  consideration,  of  the  whole  of  a 
bankrupt's  stock  in  trade,  is  not  fraudulent  and  an  act  of  bank- 
ruptcy within  this  section,  whatever  be  the  intent  of  the  seller, 
e.g.  to  abscond  with  the  purchase  money  {t),  unless  the  purchaser  is 
cognizant  of  the  fraud  {u) ;  a  fortiori  therefore,  it  is  not  so,  where 
the  object  of  the  transfer  is  to  provide  a  speedier  payment  for 
creditors  by  converting  real  estate  into  personalty  {x) .  *'  The  words 
of  the  clause  are  '  fraudulent  gift,  delivery  or  transfer/  Now  a 
sale  is  a  transfer,  and  therefore  may  come  within  the  provisions  of 
the  statute  as  a  'fraudulent  transfer/  But,  though  it  may  do  so, 
it  is  not  from  its  nature  a  transaction  exposed  to  the  same  suspicion 
as  some  of  those  which  would  be  comprehended  under  the  former 
words,  and  I  think  that  a  sale  cannot  in  reason  be  held  to  be  a 
fraudulent  transfer,  unless  it  takes  place  under  such  circumstances, 
that  the  buyer  as  a  man  of  business  and  understanding  ought  to 
suspect  and  believe  that  the  seller  means  by  it  to  get  money  for 
himself  in  fraud  of  his  creditors/'  Per  Lord  Tenterden,  C.  J.,  in 
Cooke  V.  Caldecott,  M.  &  Malk.  525.  The  sale  of  goods  at  less  than 
two-thirds  of  their  value  is  not  evidence  per  se  to  the  buyer,  of 
such  intention  on  the  part  of  the  seller ;  if  the  sale  is  a  bond  fide 
one,  each  endeavouring  to  make  the  best  bargain  he  can  for  him- 
self (y).  Where  goods  were  sold  by  defendant  as  agent  of  B.,  in 
contemplation  of  B/s  bankruptcy,  for  the  purpose  of  raising  money 
for  the  benefit  of  defendant  and  B. ;  defendant  was  employed  to 
procure  purchasers,  the  goods  remaining  in  the  possession  of  B. 
till  delivered  to  the  purchaser :  held,  that  such  sale  was  not  an  act 
of  bankruptcy  by  B.,  upon  the  ground  that  there  was  not  a 
delivery  of  any  goods  to  defendant,  and  so  far  as  the  question 
turned  upon  a  fraudulent  sale,  there  was  not  any  sale  which  was 


(r)  Per  Lord  Kenyan,  C.J.,  in  WkUvoeU  ChurchiU,  1  M.  &  K.  546.    See  Carr  t. 

y.  Thompton,  1  Eep.  68.  Bu/rdiu,  1  C.  M.  &  R.  448. 

(«)  See    Graham    v.    Cfiapman,    ante,  {y)  Lee  v.  Hart,  11  Exch.  880.    But 

p.  242 ;  Leake  v.  T<mng,  5  £.  &  B.  956.  semUe,  that  a  real  sale  maj,  nevertheleBS, 

(<)   Baxter  ▼.  PrUekard,  1   A.  &  E.  be  fraudulent.    The  buyer  would  natn- 

456.  rally  use  his  knowledge  of  the  lellei^s 

(u)  ffartoood  ▼.  BartUtt,  6  B.  N.  C.  61.  fraudulent  intentions  aa  a  meana  to  get 

(x)  Bemey  ▼.  Dam§on,  1  B.  &  B.  408 ;  the  good*  cheap. 
Bemey  t.  Vyner,  ibid.,  482 ;  Greenwood  ▼. 
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fraudulent  on  the  part  of  the  buyers  {z).  The  party  who  seeks 
to  avail  himself  of  the  sale  as  an  act  of  bankruptcy^  must  show- 
facts  from  which  fraud  maybe  inferred  (a). 

On  the  same  principle  a  conveyance  of  all  a  trader's  property  to 

obtain  advances  for  the  purpose  of  carrying  on  his  trade  is  not  an 

act  of  bankruptcy.     B.,  a  carpet  manufacturer,  was  under   an 

agreement  with  the  defendants,  to  consign  his  manufactured  stock 

to  them,  his  factors,  for  sale,  and  they  made  advances  to  B.,  partly 

in  cash,  and  partly  by  their  acceptances.     In  the  autumn  of  1853, 

in  order  to  reduce  the  balance  due  to  his  bankers,  he  consigned 

part  of  his  stock  of  raw  yarns  to  the  defendants,  and  they  made 

advances  upon   them.     In  January,  1854,  he  had   an  interview 

with  the  defendants,  at  which  he  produced  a  statement  of  his 

affairs,  and  represented  to  them  that  he  was  not  only  solvent,  but 

could  retire  from  business  with  a  clear  surplus  of  1,600/.,  and  it 

was  agreed  that  the  defendants  should  advance  him   a  sum  of 

between  500/.  and  800/.  to  meet  his  payments  and  bills  coming 

due,  and  that  he  should  give  them  a  bill  of  sale,  which  was  to  be 

security  for  an  additional  sum  of  1000/.  towards  the  purchase  of 

new  looms.     When  the  deed  was  executed,  it  was  known  that  B. 

would  require  more  than  500/.  to  be  immediately  advanced,  and 

the  bill  of  sale  recited  that  B.  was  indebted  to  the  defendants  in 

the  sum  of  500/.,  the  amount  being  inserted  as  if  that  sum  had 

been  already  advanced.     The  whole  of  the  stock  in  trade  of  B., 

which  was  of  the  value  of  6,000/.,  was  assigned.     The  defendants 

made  advances  to  B.  in  pursuance  of  the  deed,  until  the  8th  of 

February.     On  the  16th  they  took  possession  under  the  bill  of 

sale,  and  subsequently  on  the  same  day,  B.  signed  a  declaration 

of  insolvency,  and  on  the  18th  was  adjudged  a  bankrupt.     The 

court  having  power  to  draw  such  inferences  as  a  jury  might : 

held,  that  the  deed  being,  when  reformed  according  to  the  facts,  a 

security  for  future  advances,  and  made  bond  fide  to  enable  B.  to 

carry  on  his  business,  and  not  to  defeat  or  delay  his  creditors,  was 

not  an  act  of  bankruptcy  (i).    So  where  Y.,  a  trader,  being  indebted 

to  L.,  agreed  with  the  defendant  upon  his  paying  200/.  to  L.  in 

liquidation  of  the  debt,  to  assign  all  her  goods  and  effects  to  him  as 

security  for  the  repayment  of  the  200/.     The  deed  of  assignment 

contained  a  power  for  defendant  to  take  all  the  goods  of  Y.,  which 

then  were,  or  at  any  time  during  ^the  continuance  of  the  security 

might  be  upon  the  premises,  and  to  sell  the  same  and  repay  himself 

the  200/.  and  interest.     There  were  covenants  to  pay  the  200/.  by 

instalments,  and  that  Y.  should  remain  in  possession  until  default 

in  payment.     Y.,  who  had  remained  in  possession,  sold  the  goods, 

and  paid  207/.  to  defendant  for  principal  and  interest.     Afterwards 

Y.  became  bankrupt.     In  an   action  by  her  assignees   against 

(2)  ffartpood  v.  BarOett,  6  B,  N.  C.  61.  (6)  BUOetUm  y.  Cook,  6  E.  &  R  296 ; 

(a)  Rose  v.  Haycock,  1  A.  &  E.  460.  ManUm  t.  Moore,  7  T.  R.  67,  ace. 
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defendant  to  recover  the  207/.,  the  jury  having  found  that  the 
deed  was  not  fraudulent,  nor  executed  in  contemplation  of  bank- 
ruptcy: held,  that  the  deed  was  not  an  act  of  bankruptcy, 
inasmuch  as  the  payment  of  the  207/.  by  defendant  to  L.  was  an 
advance  to  Y.  to  enable  her  to  carry  on  her  business,  and  she 
derived  the  full  benefit  of  the  whole  sum  advanced  (c). 

But  an  assignment  of  all  the  property  of  a  trader  in  considera- 
tion of  the  assignee  giving  promissory  notes  to  the  trader's 
creditors,  which  they  agreed  to  accept  in  payment  of  a  composition 
on  their  debts,  was  held  an  act  of  bankruptcy  (rf) ;  for  the  bankrupt 
does  not,  as  in  the  ease  of  a  sale  or  advance,  receive  an  equivalent 
for  his  goods,  which  he  can  deal  with  in  carrying  on  his  trade  if 
he  chooses  {e).  So  also  where  the  assignment  is  to  indemnify 
a  person,  who  has  become  surety  to  the  bankrupt  for  the  payment 
of  a  debt  due  from  the  bankrupt  (/),  or  to  secure  a  party  advancing 
money  to  pay  out  an  execution  (^),  this  is  an  act  of  bankruptcy. 

3.  A  transfer  by  a  trader  of  part  of  his  property  (h)  to  a  creditor 
in  consideration  of  a  bygone  and  pre-existing  debt,  though  not 
fraudulent  within  the  statute  of  Eliz.  is  fraudulent  and  an  act  of 
bankruptcy  within  the  Bankrupt  Act,  if  made  voluntarily  and  in 
contemplation  of  bankruptcy  («).  The  transfer  by  a  trader  of  part 
of  his  property  stands  manifestly  upon  different  ground  to  the 
transfer  of  all  his  property,  for  by  a  transfer  of  part  a  trader  does 
not  necessarily  render  himself  incapable  of  trading,  or  contemplate 
bankruptcy;  added  to  which,  he  must  be  presumed  to  have  power 
in  the  course  of  his  business  to  make  over  some  part  of  his 
property  to  creditors,  and,  as  is  said  above,  the  conveyance  of  a 
part  of  a  trader's  property  "  may  be  public,  fair,  and  honest,  for  as 
a  trader  may  sell,  so  he  may  openly  transfer  many  kinds  of 
property  by  way  of  security"  {k).  And  so  no  question  of  law 
arises  in  this  case  to  make  the  transfer  an  act  of  bankruptcy 
intrinsically,  but  the  question,  whether  or  not  the  transfer  is  void 
and  fraudulent,  is  a  matter  for  the  jury  to  decide  under  all  the 
circumstances  surrounding  each  case.  Where  therefore  F.,  one  of 
two  traders  in  partnership,  conveyed  his  separate  estate  to  trustees 
for  the  benefit  of  the  joint  creditors  of  both,  the  joint  creditors 
agreeing  that  the  traders  should  continue  in  possession  of  the 
stock,  and  carry  on  their  business  with  a  view  to  retrieve  them- 
selves, and  that  upon  their  paying  4«.  6d.  in  the  pound  by  certain 

(c)  Button  ▼.  OnOticdl,  1  E.  &  B.  15 ;  fraudulent,  bo  also  a  bond  fide  tale  of 

Harris  ▼.  RickeUSt  4  H.  ft  N.  1,  ace  part  is  good  also.     Harwood  t.  BartleU, 

{d)  Be  Marthall,  1  De  G.  273.  6  B.  N.  C.  61. 

(e)  Leahe  t.  Young,  5  E.  ft  B.  955.  (i)  As  to  a  oonveyance  of  part,  if  its 

(/)  BanelU  v.  Simpson,  1  Doug.  88,  n.  effect  is  to  incapacitate  a  man  from  oar- 

iff)  Hoffman  v.  Pitt,  6  Esp.  22.  rying  on  his  business  and  to  produce 

(A)  As  a  bond  fide  sale  of  aU  the  goods  insolvency,  see  anU,  p.  242. 

and  property  of  the   bankrupt  is  not  (h)  Per  Lord  Manifield/m  1  Bun.  i7S. 
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instalments^  they  should  receive  a  general  release  :  held  no  act  of 
bankruptcy,  and  that  it  was  properly  left  to  the  jury  to  say 
whether  the  deed  was  executed  bond  fide  to  enable  the  traders  to 
retrieve  themselves,  or  was  executed  by  and  with  intent  to  defraud 
his  separate  creditors  (/).  So  the  assignment  by  way  of  mortgage 
by  a  trader  of  his  stock  and  implements  of  trade,  where  such 
assignment  does  not  include  a  moiety  of  the  whole  of  his  effects,  is 
not  per  se  an  act  of  bankruptcy,  although  the  effect  of  putting  the 
instrument  in  force  would  be  to  stop  the  business  (m). 

To  make  a  transfer  of  part  of  a  trader's  property  fraudulent,  it 
must  be  voluntary  and  also  in  contemplation  of  bankrupts/  {n) ;  the 
combination  of  these  constitute  what  is  commonly  called  fraudu- 
lent preference  (o).  Where  a  trader  voluntarily  gives  a  bill  of 
sale,  without  pressure  or  demand,  but  when  he  is  in  such  a  state 
that  he  must  be  reasonably  supposed  to  anticipate  that  a  bank- 
ruptcy will  follow,  it  is  an  act  of  bankruptcy  {p) ;  but  not  so,  if  the 
transfer  be  made  under  compulsion  (q). 

Contemplation  of  insolvency  is  not  enough :  ^^  it  is  one  step,  and 
affords  a  strong  presumption  towards  the  contemplation  of  bank- 
ruptcy, but  it  does  not  go  all  the  way''  (r).  The  contemplation 
of  insolvency,  however,  is  by  no  means  inconsistent  with  that  of 
bankruptcy  (s).  The  older  cases  on  this  subject  were  questioned  in 
Morgan  v.  Brundrett  (/),  because  they  were  supposed  conclusively 
to  infer  the  contemplation  of  bankruptcy  from  the  fact  of  insol- 
vency. Some  later  ones  seem  to  have  transgressed  in  the  contrary 
direction,  and  to  have  decided  that  a  state  of  insolvency  was  not 
evidence  of  a  contemplation  of  bankruptcy  (m).  The  more  reason- 
able conclusion  would  seem  to  be,  that  a  state  of  insolvency  to  the 
knowledge  of  the  debtor  is  a  material  fact  for  the  jury  in  the 
consideration  of  the  question  whether  a  particular  payment  was 
made  in  contemplation  of  bankruptcy  or  not  {x).  Thus,  where 
a  trader,   though   studiously   desirous  not  to  commit  an  act  of 

(0   AhboU  V.  Bwrbage,  2  B.  N.  C.  444.  is  an  act  of  bankruptcy.    The  dUtinction 

(m)  Young  V,  Waud,  8  Excfa.  221.     See  is  important,  for  though  any  transfer,  &o., 

ante,  p.  242.  which  is  an  act  of  bankruptcy,  ia  voidable 

(n)  Belcher  v.  PriUie,  10  Bingh.  408;  by  the  assignees,  the  converse  is  not,  it 

Bevan  v.  Nuwn,  9  Bingh.  107  ;  Thompson  seems,  true  in  all  cases,  viz.,  that  a  trans- 

▼.  Freemany  1  T.  R.  155 ;  Smith  r.  Paym,  for,  &c.,  voidable  by  the  assignees  is  an 

6    T.  R.   152 ;    ChurchiU    ▼.   Cretue^    5  act  of  bankruptcy.    Newnham  T.  Steven- 

Bingh.    177 ;    Morgan    v.  Honeman,    8  son,  18  C.  B.  285.  post,  p.  255. 
Taunt.  241.      The   intention   to   defeat  {p)  Oibbins  y.  Phillipps,  7  B.  Sl  C.  529 

and  delay  creditors  follows  as  a  matter  Gibson  v.  Muskettf  4  M.  &  Q.  160. 
of  law.     Van  Cdsteel  r.  Booker,  2  £xch.  (q)  Morgan  v.  Brundrett,  5  &  ft  Ad. 

691.  297 ;  Broion  v.  Kempton,  post,  p.  250. 

(o)  It  must  be  borne  in   mind  that  (r)  Oihbs,  C.  J.,  in  Fidgeon  y.  J^arpe. 

most  of  the  oases    on  fraudulent   pre-  (s)  Aldred  v.  ConstabU,  4  Q.  B.  674. 

ference  turn  upon  the  question,  whether  {t)  5  B.  ft  Ad.  289. 

a  certain  transfer  or  payment  is  voidable  (u)  AMMon  y.  BrindaU   2  B.  K.  C 

by  the  assignees ;  and  not  specifically  on  225. 
the  question  whether  such  transfer,  ftc.,  (x)  Exp,  Simpson,  De  Q.  9. 
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baukruptcf,  was  in  point  of  fact^  to  his  knowledge^  in  a  state  of 
insolvency,  such  that,  unless  his  creditors  accepted  a  composition 
which  he  was  endeavouring  to  negotiate,  his  bankruptcy  was 
inevitable,  and  the  jury  found,  in  effect,  that  he  did  not  contem- 
plate bankruptcy,  the  Court  of  Common  Pleas  granted  a  new  trial 
on  the  ground  that  the  verdict  was  against  the  evidence  (y).  But 
it  is  not  conclusive.  Thus,  where  it  was  proved  that  a  debtor 
contemplated  that  his  trade  must  cease,  and  that  he  could  not  pay 
his  creditors  unless  they  gave  him  time,  but,  also,  that  on  receiving 
remittances  from  Russia  he  believed  he  should  be  able  to  pay  his 
debts  and  have  a  surplus,  and  the  jury  found  that  he  did  not 
contemplate  bankruptcy,  a  rule  for  a  new  trial  was  discharged  (z). 
And  a  specific  act  of  bankruptcy  certainly  need  not  be  contem- 
plated (a).  Indeed,  it  seems  that  a  payment  made  in  contem- 
plation of  a  specific  act  of  bankruptcy  only,  if  that  act  is  never 
committed,  is  good  (b). 

The  meaning  of  the  word  "  voluntary ''  is,  that  the  transfer 
originated  in  the  voluntary  act  of  the  trader,  and  not  in  conse- 
quence of  the  creditor's  asking  for  it  (c).  The  representations  of  a 
surety,  even,  that  the  bankrupts  coiild  not  with  honour  retain 
money  they  had  borrowed  on  his  guarantee,  which  representations 
operated  on  the  bankrupts'  minds  and  induced  them  to  return  it, 
are  sufficient  to  deprive  the  payment  of  its  character  of  voluntari- 
ness {d).  B.,  a  victualler,  being  indebted  to  A.  in  570/.  upon  a 
balance  of  account  for  goods  supplied  and  advances  made,  and 
being  pressed  for  payment,  as  an  inducement  for  forbearance,  exe- 
cuted a  deed  by  which  he  mortgaged  to  A.  the  public-house  in 
which  he  carried  on  business,  and  assigned  to  him  the  trade  and 
other  fixtures  and  moveable  property  in  the  house  other  than  the 
stock  in  trade,  with  a  proviso  that  A.  should  enter  and  sell  in  case 
of  B.  making  default  in  paying  off  A.'s  debt  by  instalments,  which 
extended  over  several  months.  The  value  of  the  property  mort- 
gaged was  between  300/.  and  400/.,  B.'s  whole  assets  being  at  the 
time  about  1,200/.,  and  his  debts  4,000/.  B.  became  bankrupt 
between  three  and  four  months  after  the  execution  of  the  deed, 
having  in  the  meantime  continued  his  business  and  received 
further  supplies  of  goods  and  advances  from  A.,  and  made  various 
payments  to  him  and  other  creditors.  Held,  that  B.'s  execution 
of  the  deed  was  not  an  act  of  bankruptcy,  as  an  assignment  of  the 
whole,  or  of  the  whole  with  a  colourable  exception,  of  a  trader's 
property  (see  ante,  p.  243) ;  nor  was  the  deed  void  as  a  fraudulent 
preference  of  A.,  it  being  the  result  of  pressure  on  his  part,  and 

(y)  Otbmm  r.  BouUs,  3  Scott,  229.  (c)    Van  CatUd   ▼.  Booker,  2    Ezoh. 

(z)  Pidgeon  y,  Skarpe,  6  Taunt.  689.  691.   See  Payne  v.  Hornby,  25  Beav.  280. 

(a)  Ald/red  y.  Constable,  supra.  (d)  Edwards  y.  Olyn,  28  L.  J.  Q.  B. 

(h)  WhtelwrigU  y.  Jackson,  5  TauoL  350. 
109. 
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not  a  voluntary  conveyance  on  the  part  of  B.  {e).  Where  M., 
being  indebted  by  bond  to  the  trustees  of  his  son's  marriage 
settlement^  conveyed,  at  the  son's  request,  a  house  and  furniture  to 
the  trustees  as  a  security  for  the  bond  debt,  this  was  looked  upon 
as  pressure,  and  as  such  qualifying  the  voluntariness  of  the  con- 
veyance (/).  So  the  apprehension  of  civil  or  criminal  proceedings 
is  sufficient  (ff) .  But  the  existence  of  importunity  and  pressure  is 
not  decisive  of  the  question,  if  the  trader's  intention  is  fraudulently 
to  prefer  (A).  "  If  ten  creditors  apply  to  a  debtor,  and  he  puts  off 
nine  and  pays  the  tenth,  a  jury  may  fairly  infer  a  fraudulent 
preference  in  favour  of  the  latter,"  per  Maule,  J.,  in  Cook  v. 
PHtchard.  But  it  is  sufficient  if  the  payment  be  made  partly 
under  the  influence  of  pressure,  although  the  trader  also  intends 
fraudulently  to  prefer  (i). 

The  debt  need  not  be  actually  due  {k)  ;  but  the  payment  of  a 
debt  before  it  is  actually  due  is  a  material  circumstance  for  the 
jury  in  considering  the  question  of  fraudulent  preference  (/). 

The  preference  must  be  intentional.  Thus,  where  a  banker, 
intending  to  prefer  a  customer,  gave  notice  to  him  of  his  state  of 
circumstances,  in  order  that  he  might  draw  out  his  private  balance, 
which  he  did,  and  also  drew  out  that  of  a  company  of  which  he 
was  director,  held  no  fraudulent  preference  of  the  company,  the 
jury  having  found  that  there  was  no  intention  to  prefer  them  (m). 
So,  where  A.,  whose  bankers  had  discounted  a  bill  for  him,  which 
was  guaranteed  by  B.,  paid  sufficient  money  into  his  bankers  to 
meet  the  bill,  and  subsequently  gave  B.  a  cheque  on  his  bankers 
for  the  amount,  who  accordingly  presented  and  received  cash  for 
the  same,  the  bankers  at  the  same  time  handing  B.  the  bill ;  and 
A.'s  assignees  sued  the  bankers  on  the  ground  that  they  had 
received  the  amount  of  the  cheque  by  way  of  fraudulent  prefer- 
ence, it  was  held  they  could  not  recover,  for  that  the  fraudulent 
preference,  if  any,  was  of  B.,  and  not  of  the  bankers  (n).  It  is 
not  necessary,  however,  that  the  creditor  preferred  should  in  fact 
be  benefited,  or  that  the  bankrupt  should  intend  to  benefit  him, 
if  the  equal  distribution  of  the  bankrupt's  property  be  defeated  (o). 
And  where  the  creditor  has  a  lien  on  property  of  the  debtor,  there 
is  no  fraudulent  preference  in  paying  money  to  discharge  it  [p) , 
Where  a  debtor  in  contemplation  of  bankruptcy,  and  without 
solicitation,  gave  his  clerk  a  cheque  to  take  to  his  creditor,  but 

(e)  Hale  v.  AUnuU,  18  C.  R  506.  {1c)  Hartsftome  v.  Slodden,  2  B.  &  P. 

(/)  Bannatyn^:  ▼.  Leader,  10  Sim.  350 ;  582. 
JoJuwon  V.  Peaemeyer,  3  De  G.  &  J.  18,  ace.  {I)  Strctehan  ▼.  Barton,  11  Exch.  647. 

(si)  De  TasUt  v.  Carroll,  1  Sta.  88.  (m)  Belcher  v.  Jones,  2  M.  &  W.  268. 

(A)  Cook  V.  Priichard,  6  M.  &  Q.  329.  (n)  Abbott  v.  Pomfret,  1  B.  N.  C,  462. 

See  BaU  v.  AUnutt,     Cook  v.  Bogera,  7  (o)  Marshall  v.  Lamb,  6  Q.  B.  116. 

Bingh.  488,  aec  (p)  Per  Patteson,  J.,  S.  C,  "because 

(t)   Brown  y.  Kem/pton,  19  L.  J.  C.  P.  the  assignees  to  recover  that  property 

169.  must  do  the  same."    Jbid. 
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before  the  cheque  was  delivered  the  creditor  demanded  payment^ 
the  payment  was  not  considered  voluntary^  there  having  been  an 
intention  to  give  a  fraudulent  preference^  but  that  intention  not 
having  been  consummated  {q). 

The  property  must  be  conveyed  by  way  of  gift  or  transfer  by 
the  bankrupt  to  a  creditor  or  some  other  person  (r),  and  therefore 
where  a  creditor  secretly  carried  his  goods  out  of  his  house  to 
escape  execution,  it  was  held  no  act  of  bankruptcy  {s) ;  and  the 
same  where  the  goods  were  removed  with  intent  to  delay^  but  the 
party  in  whose  custody  they  were  placed  was  a  bailee  only  and 
had  no  claim  given  to  him  over  them  (/).  The  execution  of  any 
conveyance  of  transfer  is  an  act  of  bankruptcy,  but  still  it  may  be 
shown  that  such  deed  was  an  escrow,  and  that  consequently  the 
execution  was  not  complete  and  no  act  of  bankruptcy.  Yet  this 
must  be  clearly  shown  {u). 

There  is  nothing  in  the  Bankrupt  Act  to  make  a  transfer,  &c., 
void  against  future  creditors,  although  the  execution  of  the  deed 
may  be  an  act  of  bankruptcy  (a?). 

Lying  in  prison  for  fourteen  days  (y). — The  words  of  the  71st 
section  will  be  found  ante,  p.  228.  It  was  held  in  Glassington  v. 
Rawlins,  3  East,  407,  that  the  day  on  which  the  arrest  was  made 
was  to  be  included  in  the  reckoning.  And  the  same  point  is  sub- 
stantially involved  in  the  decision  of  the  case  of  Higgins  v. 
McAdam,  3  Y.  &  J.  1,  where  indeed  it  seems  to  have  been 
assumed.  Glassington  v.  Rawlins  was  decided  on  the  authority  of 
R.  V.  Adderley,  Doug.  463,  and  on  the  ground  that,  where  the 
computation  is  to  be  made  Jrom  an  act  done  (in  this  case,  the 
arrest),  the  day  on  which  such  act  is  done  is  to  be  included.  But 
in  the  case  of  Young  v.  Higgon,  6  M.  &  W.  49,  Parke,  B.,  said  he 
considered  JR.  v.  Adderley  to  be  overruled,  and  the  above  rule  as 
to  computation  of  time  was  strongly  commented  on,  and  the  case 
of  Castle  V.  Burditt,  which  turned  upon  that  principle,  expressly 
overruled ;  and  later  cases  have  confirmed  this  view  (^r).  In  Webb 
V.  Fairmaner,  however  (3  M.  &  W.  473),  Parke,  B.,  put  the  case  of 
Glassington  v.  Rawlins  on  a  different  ground,  viz.,  that  the  rule 
ought  to  be  the  same  in  the  case  of  lying  in  prison  so  as  to  com- 
mit an  act  of  bankruptcy  and  in  that  of  a  sentence  of  imprison- 
ment, in  which,  in  favour  of  liberty,  the  time  is  reckoned 
inclusively.  It  would  seem,  however,  that  the  test  suggested  by 
Lord  Tenterden,  C.  J.,  in  Pellew  v.  Inhabitants  of  Wonford  (9  B.  & 

(9)  Bayley  v.  BaUard,  1  Campb.  416.  (x)  Onoald  v.  Thompson,  2  Ezch.  215. 

(r)  WhUfodl  y.  Thompton,  1  Esp.  68.  (y)  It  is  to  be  observed  of  all  the  suc- 

(«)   Coie  V.  J)avia,  1  Lord  Raym.  725.  ceeding    acts   of   bankruptcy    that   the 

it)   CoUan  Y.  Jones,  M.  &  M.  278.  specific  intent  to  defeat  and  delay  cre- 

(u)  Bowher  ▼.  Burdekin,  11  M.  &  W.  ditors  need  not  be  shown. 

128.    See  Pulling  ▼.  Tu4:ker,  4  E  &  Aid.  (z)  See  Bobinwn   y.   Waddington,  13 

882.  Q.  a  753. 
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C,  134)^  viz.,  when  would  the  time  expire^  if  it  consisted  of  one 
day,  is  applicable ;  and  it  is  to  be  observed,  that  the  interpre- 
tation clause  (s.  229)  enacts  that,  ^'  in  all  cases  in  which  any 
particular  number  of  days  is  prescribed  by  this  act ''  (or  in  any 
rule  or  order)  "  for  the  doing  of  any  act,  or  for  any  other  purpose, 
the  same  shall  be  reckoned,  in  the  absence  of  any  expression  to 
the  contrary,  exclusive  of  the  first  and  inclusive  of  the  last  day," 
unless  such  last  day  be  Sunday,  &c. 

In  computing  the  time  the  courts  will  take  notice  of  a  fraction 
of  a  day.  A.,  a  trader,  was  surrendered  in  discharge  of  his  bail  on 
the  1st  of  June,  1818,  between  six  and  eight  o'clock  in  the 
evening.  On  the  same  day,  between  one  and  two  o^clock  in  the 
afternoon,  a  writ  of  fi.  fa,  was  delivered  to  the  defendants,  who, 
by  their  officer,  entered  into  the  premises  of  the  bankrupt  and 
seized  the  goods :  the  bankrupt  lay  in  prison  more  than  two 
months  afterwards.  It  was  insisted  that,  the  act  of  bankruptcy 
having  been  committed  on  the  same  day  that  the  goods  were 
taken  in  execution  (o),  the  plaintiffs^  who  were  the  trader's 
assignees,  must  in  law  be  considered  as  having  the  property  of 
the  goods  vested  in  them  during  the  whole  of  the  day,  because 
there  could  not  be  a  fraction  of  a  day.  But  Abbott^  C.  J.,  thought 
there  might,  and  nonsuited  the  plaintiffs ;  and  the  court  concurred 
in  opinion  with  the  chief  justice  {b). 

The  period,  which  under  the  21  Jac.  1,  c.  19,  s.  2,  was  two  lunar 
months,  and  subsequently  was  twenty-one  days,  is  now,  in  the  case 
of  traders,  reduced  to  fourteen  days.  But,  if  there  is  not  a  continu- 
ing imprisonment  from  the  time  of  the  arrest,  then  the  intention  of 
the  legislature  appears  to  have  been  that  the  time  should  run  only 
from  the  time  of  the  party's  going  to  prison,  and  not  from  the 
arrest.  Hence,  where  a  trader  was  arrested  for  debt  on  the  4th  of 
November,  but  allowed  to  go  at  large  until  the  8th,  when  he 
returned  into  custody,  and  being  afterwards  moved  into  the 
King^s  Bench  prison,  lay  there  upwards  of  two  months,  it  was 
held,  that  the  act  of  bankruptcy  which  he  thus  committed,  had 
reference  only  to  the  8th,  when  he  returned  into  custody,  and  not 
to  the  4th,  when  the  original  arrest  took  place  [c),     8o^  where  a 


(a)  This  wafl  under  the  21  Jao.  I.  0.19, 
8.  2,  under  which  the  act  of  bankruptcy 
related  back  to  the  time  of  the  arrest. 
King  V.  Leiih,  2  T.  R.  141.  This  is  not 
so  now,  see  poH,  p.  253,  except  in  the 
case  of  an  escape  (s.  71),  and  of  pauper 
prisoners  brought  before  the  registrar 
under  the  provisions  of  s.  98,  et  seq.  (see 
B.  108) ;  but  the  principle  of  the  above 
case  is  still  applicable. 

(b)  Thomas  y.  Deaanges,  2  B.  &  Aid. 
686 ;  Suitnderson  y.  Oregg,  8  Stark.  72, 
ace.    In  Sculler  v.  Leigh,  i  Campb.  197, 


Lord  EUenborotigh,  C.  J.,  held  that  when 
the  execution  and  act  of  bankruptcy  (a 
denial  to  a  creditor)  were  on  the  same 
day,  it  was  open  to  inquiry  which  had 
the  priority.  The  court  have  also  taken 
into  account  the  fraction  of  a  day,  in 
computing  the  twa  months  specified  in 
the  81st  section  of  the  6  Geo.  IV.  c.  16, 
for  which  the  183rd  sect  of  the  12  &  18 
Vict.  c.  106,  is  now  substituted.  Godson 
▼.  Sanctuary,  4  B.  &  Ad.  255. 

(c)  Barnard    v.    Palmer,    1    Campb. 
509. 
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trader^  being  arrested,  put  in  bail,  and  afterwards  surrendered  in 
discharge  of  his  bail,  and  continued  above  two  months  in  prison,  it 
was  held,  that  he  was  a  bankrupt  only  from  the  time  of  surrender, 
not  from  the  time  of  his  arrest  {d). 

But  if  the  imprisonment  has  been  substantially  continuous  it  is 
sufficient.  Where  sham  bail  was  put  in  before  a  judge  as  a  means 
to  get  the  trader  turned  over  to  the  prison  of  the  court,  and  he 
was  accordingly  surrendered  and  sent  there,  it  was  held,  that  the 
imprisonment  was  to  be  computed  from  the  arrest ;  there  being 
an  unbroken  imprisonment  from  the  time  of  the  arrest,  and  the 
bailing  being  considered  as  a  mere  form  to  turn  the  bankrupt 
over  from  one  custody  to  another  (e).  A  sheriflF's  officer  having 
arrested  a  defendant  (who  was  dangerously  ill)  on  mesne  process 
in  his  own  house,  left  him  there  in  the  custody  of  a  follower, 
not  named  in  the  warrant,  until  he  had  recovered ;  it  was  held, 
that  this  was  such  a  legal  custody,  that  if  the  imprisonment, 
of  which  this  was  a  part,  were  continued  for  two  months  (now 
fourteen  days),  it  would  constitute  an  act  of  bankruptcy  (/). 
So,  also,  where  a  trader  had  the  benefit  of  the  day  rules  [g), 
it  was  held  no  interruption  of  the  imprisonment  (A).  Where  a 
trader  was  arrested  in  his  own  house,  and  on  account  of  his 
health  remained  in  custody  of  the  sheriflF's  officer,  and  afterwards 
a  warrant  was  issued  against  him  for  felony,  and  upon  the  suit 
and  warrant  together  he  was  removed  to  the  county  gaol,  where 
he  remained  in  custody  for  more  than  twenty-one  (now  fourteen) 
days  from  his  admission ;  held,  an  act  of  bankruptcy,  the  arrest 
for  debt  still  continuing  in  force  (i). 

Although  the  trader  is,  during  the  fourteen  days,  in  a  pro- 
gressive course  of  committing  an  act  of  bankruptcy,  yet  the  act  of 
bankruptcy  is  not  complete  until  the  expiration  of  the  fourteen 
days  {k).  Nor  does  the  property  of  the  bankrupt  vest  in  the 
assignees  till  then  (/).  At  the  end  of  the  fourteen  days  it  is 
complete,  and  no  further  act  of  bankruptcy  is  committed  by  the 
debtor  continuing  in  prison  (m). 

The  imprisonment  or  detainer  must  be  for  a  legal  debt,  an 
equitable  demand  is  not  sufficient  (n).  So,  also,  where  the  arrest 
was  at  the  suit  of  an  executor  before  probate  (o).     But  a  penalty 


(d)  Tribe  v.  WObcr,  WiUea,  464.    See  (t)  JKrp.  CrM,  25  L.  J.,  Bank.  45. 

mpm,  note  (o).  (k)  6or(hn    v.    WUkinaon,    8    T.    R. 

(«)  See  Amc  v.  Green,  1  Burr.  487.  507. 

(/)  Stevetii  v.  Jackson,  6  Taunt.  106.  {I)  Moter  v.  Newman,  6  Bingh.  656  ; 

{g)  i.e.,  permission  from  the  court  to  except  in  the  infitancea  mentioned^  ante, 

be  abeent  from  the  prison  during  the  note  (a). 

day.     This  privilege  is  now  abolished,  (m)  Wallace  v.  BlackweU,  8  Drew.  588. 

and  any  such  absence  from  prison  is  to  But  see  He  BlaehotU,  1  Fon.  B.  C.  155 

be  deemed  an  escape.     5  &  6  Vict.  c.  22,  Exp,  Bitnny,  ante,  p.  281. 
«.  12.  (n)  JSxp.  HiUyard,  1  Atk.  147. 

(A)  Soame*  ▼.  WatU,  1  C.  &  P.  400.  (o)  Dmcomb  v.  Walter,  8  Lev.  67. 
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due  to  the  crown  for  smuggling  is  a  debt  within  the  statute  {p). 
The  trading  must  be  before  the  imprisonment  {q). 

Escaping  out  of  Custody. — The  words  of  the  71st  sect,  will  be 
found  ante,  p.  228.  A.,  having  been  arrested  for  debt  in  Kent  on 
the  Slat  of  March,  was,  on  the  6th  of  May  following,  brought  up 
by  a  habeas  corpus,  in  order  to  be  turned  over  :  on  the  road  to  the 
judge's  chambers,  A.  was  permitted  to  call  at  a  house  in  the  city 
of  London,  out  of  the  county  of  Kent,  and  was  carried  thence  to  a 
judge's  chamber  to  be  bailed,  and  accordingly  was  bailed,  but 
instantly  there  surrendered  by  his  bail  in  discharge  of  themselves, 
and  thereupon  committed  to  the  King's  Bench  prison,  where  he 
lay  above  two  months  :  it  was  adjudged,  that  this  passing  through 
another  county,  by  the  permission  of  the  sheriff,  was  not  an  escape 
within  the  meaning  of  this  act  (r).  In  the  case  of  an  escape,  the 
act  of  bankruptcy  dates  from  the  arrest  (s.  71). 

Illing  a  Declaration  of  Insolvency. — The  words  of  the  72nd  section 
will  be  found  ante,  p.  228.  Under  the  17  &  18  Vict.  c.  119,  s.  16 
(for  which  this  is  substituted),  this  declaration  was  to  be  filed  in 
the  court  within  the  district  of  which  the  trader  had  resided  or 
carried  on  business  for  six  months.  The  registrars  acting  in  the 
country  are  required  to  transmit  copies  of  declarations  of  insolv- 
ency filed  with  them,  for  entry  with  the  chief  registrar  («).  A 
copy  of  a  declaration  of  insolvency,  filed  in  the  office  of  the  chief 
registrar,  purporting  to  be  certified  by  him  or  any  of  his  clerks  as 
a  true  copy,  shall  be  received  as  evidence  of  such  declaration 
having  been  filed  {t) ;  and  a  copy  of  such  a  declaration,  purporting 
to  be  certified  by  a  registrar  of  a  county  district  as  a  true  copy  of 
a  declaration  filed  in  the  court  for  that  district,  shall  be  received 
as  evidence  of  such  declaration  having  been  filed  (u).  Such  a  decla- 
ration is  filed  when  it  reaches  its  place  of  final  custody,  and  not 
when  it  first  comes  to  the  hands  of  the  officer  of  the  court,  part  of 
whose  duty  it  is  to  hand  it  over  to  another  officer  for  final  deposit  (a?). 
Under  a  petition  filed  by  a  trader,  the  Court  of  Bankruptcy,  upon 
the  application  of  such  trader,  and  upon  proof  of  the  trading  and 
the  filing  a  declaration  of  insolvency,  and  of  the  sufficiency  of  his 
available  estate  to  the  extent  required  by  the  act  (y),  shall  adjudge 
such  trader  bankrupt  (z).  A  declaration  of  insolvency,  followed 
by  a  fiat  within  two  months,  was  declared  to  be  an  act  of  bank- 

(p)    Cobb    V.   Symoyids,   6  B.  &  Aid.  (y)  Under  the  12  &  18  Vict.  c.  106,  e. 

516.  98,  this  was  &t,  in  the  pound.     This  was 

{q)  Exp.  Lynch,  Mont.  468.  repealed  by  17  &  18  Vict  c.  119,  s.  20, 

(r)  Jicme  ▼.  Oreen,  1  Burr.  487.  and  a  gross  sum  of  150A  substituted,  but 

(«)   17  &  18  Vict,  c  119,  B.  18.  both  clauses  are  now  repealed  by  24  &  25 

(e)   16  &  16  Vict  0.  77,  a.  6.  Vict.  o.  184. 
(u)  17  &  18  Vict.  c.  119,  a.  19.  (?)  12  &  18  Vict  c.  106,  s.  101. 

(x)  Qarlick  v.  Sanggter,  9  Bing.  46. 
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ruptcj  sufficient  to  support  another  fiat  issued  after  the  two  months, 
the  first  having  been  annulled  (a).     See  infra. 

Petition  for  adjudication. — ^The  words  of  the  86th  section  will 
be  found  ante,  p.  229.  In  the  two  last-mentioned  cases,  where 
the  adjudication  is  on  the  trader's  own  petition,  either  upon  a 
declaration  of  insolvency  or  without,  there  is  no  relation  back  to 
any  former  act  of  bankruptcy ;  e.  g.,  a  fraudulent  preference  made 
brfore  the  declaration  of  insolvency  or  petition  for  adjudication  [b). 
In  actions  between  third  parties,  therefore,  the  assignees'  title 
cannot  be  set  up,  although  the  assignees  themselves  may  avoid 
such  a  transaction  (c).  Whether  an  outlaw  can  petition  for  adju- 
dication against  himself,  qucere.     See  ante^  p.  238. 

Paying  money,  ifc.  to  petitioning  creditor. — "  If  any  such  trader, 
after  the  issuing  of  any  fiat  or  filing  of  any  petition  for  adjudication 
of  bankruptcy  against  him,  shall  pay  money  to  the  petitioning 
creditor,  or  give  or  deliver  to  such  petitioning  creditor  any  satis- 
faction or  security  for  his  de6t,  or  for  any  part  thereof,  whereby 
such  petitioning  creditor  may  receive  more  in  the  pound  in  respect 
of  his  debt  than  the  other  creditors,  such  payment,  gift,  delivery, 
satisfaction,  or  security  shall  be  an  act  of  bankruptcy;  and  if 
adjudication  of  bankruptcy  shall  have  been  made  under  such  fiat 
or  petition,  the  court  may  either  declare  such  adjudication  to  be 
valid,  and  direct  the  same  to  be  proceeded  in,  or  may  order  it  to 
be  annulled,  and  a  petition  or  new  petition  for  adjudication  may 
be  filed,  and  such  petition  or  new  petition  may  be  supported  either 
bv  proof  of  such  last-mentioned  or  any  other  act.of  bankruptcy''  (rf). 
sTuch  a  receipt,  on  the  part  of  the  petitioning  creditor,  causes  on 
his  part  a  forfeiture  of  his  debt,  and  of  the  security  or  the  full 
value  thereof,  to  the  assignees,  for  the  benefit  of  the  creditors  of 
the  bankrupt  (e).  The  word  " creditors"  here  means  the  creditors 
entitled  to  receive  dividends  under  the  bankruptcy  in  the  ordinary 
way  j  and  the  property,  to  the  payment,  gift,  or  delivery  of  which 
the  section  is  meant  to  relate,  is  property  which  forms  the  subject 
of  distribution  under  the  particular  adjudication  (/). 

Non-payment  after  judgment  debtor  summons. — The  words  of  the 
76th  and  77th  sections,  which  are  substituted  for  the  72nd  and 
73rd  sections  of  12  &  18  Vict.  c.  106,  will  be  found  ante,  p.  229. 
Under  the  old  law,  a  plaintiff  entitled  to  issue  execution  against  a 
trader,  or  any  person  who  had  obtained  a  peremptory  order  of  a 
court  of  equity,  lunacy,  or  bankruptcy  for  the  payment  of  money 

(a)  Exp.  Hunt,  8  De  0.  &  S.  572.  (e)  Ibid,  8.  268.    See  EUit  v.  Butsdl, 

(6)  Stevenson  v.  Oooch,  5  K  &  B.  999.  10  Q.  B.  952 ;   Exp.  Musgrove,  8  M.  D.  & 

(c)  Steventon  ▼.  Newnham,  18  C.  B.  285.  De  O.  886. 

(d)  12  9l  13  Vict.  c.  106,  a.  71.  (/)  Exp.  SmUh,  8  M.  D.  &  De  G.  141. 
VOL.  I.  S 
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by  a  trader,  might  give  notice  to  him  to  pay  or  secure  the  debt 
within  seyen  days ;  and  on  the  eighth  day  after  notice,  in  case  of 
non-payment,  the  act  of  bankruptcy  was  complete ;  but  a  petition 
had  to  be  presented  in  the  regular  way.  Now,  on  non-payment 
after  a  judgment  debtor  summons,  and  appearance  (or  non-appear- 
ance, as  the  case  may  be)  of  the  debtor,  the  adjudication  may  be 
made  forthwith.     (See  ante,  p.  280.) 

Adjudication  of  Bankruptcy  or  Insolvency  in  British  Possessions 
abroad. — The  words  of  the  75th  section,  which  are  substituted  for 
s.  75  of  12  &  13  Vict.  c.  106  (which  applied  only  to  bankruptcies 
in  India),  will  be  found  ante,  p.  229.  This  act  of  bankruptcy  is 
proved  by  producing  a  copy  of  the  petition  or  other  proceedings, 
purporting  to  be  signed  by  the  o£Scer  in  whose  custody  the  same 
is,  or  his  deputy,  certifying  the  same  to  be  a  true  copy,  and  appear- 
ing to  be  sealed  with  the  seal  of  the  court  {g).  By  s.  218  the 
assignee,  or  other  representative  of  the  creditors  abroad,  may 
obtain  adjudication  of  bankruptcy  against  the  bankrupt  in  this 
country,  if  the  bankrupt  be  resident  or  has  property  here. 

Non-appearance  or  Refusal  to  admit  Debt  after  Summons. — "  If 
any  creditor  of  any  such  trader  shall  file  an  affidavit  in  the  court 
in  the  district  in  which  such  debtor  shall  reside  (in  the  form  speci- 
fied in  Schedule  F.)  of  the  truth  of  his  debt,  and  of  the  debtor,  as 
he  verily  believes,  being  such  trader,  and  of  the  delivery  to  such 
trader  personally,  or  to  some  adult  inmate  at  his  usual  or  last 
known  place  of  abode  or  business,  of  an  account  in  writing  of  the 
particulars  of  his  .demand,  with  a  notice  thereunder  requiring 
immediate  payment  thereof  (in  the  form  specified  in  Schedule  6.), 
it  shall  be  lawful  for  the  court  in  which  such  affidavit  shall  be  filed 
to  issue  a  summons  in  writing  (in  the  form  specified  in  Schedule  H.), 
calling  upon  such  trader  to  appear  before  such  court,  and  stating 
in  such  summons  the  purpose  for  which  such  trader  is  called  upon 
to  appear  as  hereinafter  provided :  provided  always,  that  if  the 
demand  of  a  creditor  appear  by  such  affidavit  to  be  due  from  two 
or  more  persons  carrying  on  trade  in  partnership,  the  delivery  of 
such  account  and  notice  to  any  one  of  the  partners  personally,  or 
to  some  adult  inmate  at  his  usual  or  last  known  place  of  abode  or 
business,  and  also  at  the  place  of  business  of  the  firm  as  aforesaid, 
shall  be  sufficient  to  authorise  the  court  to  issue  such  summons 
against  any  other  of  such  partners  as  well  as  against  the  partner 
served  personally  with  such  account  and  notice"  (A). 

Upon  the  appearance  of  any  such  trader  so  summoned,  it  shall 
be  lawful  for  the  court  to  require  him  to  state  whether  or  not  he 
admits  the  demand  of  the  creditor,  or  any  or  what  part  thereof, 

{g)  24  &  25  Vict  c.  134,  a.  206.  (k)  12  &  13  Viot  c.  106,  a.  78. 


BANKRUPT.  257 

and  if  the  trader  admits  the  demand  or  any  part  of  it^  to  reduce 
such  admission  into  writing,  in  a  form  prescrihed  by  the  act ; 
which  admission  the  trader  is  required  to  sign,  and  the  same  is 
then  to  be  filed  in  the  court ;  and  the  court  may  allow  the  trader 
upon  his  appearance  to  make  a  deposition  on  oath  in  writing  under 
his  hand^  to  be  filed  in  the  court,  in  the  form  prescribed,  that 
he  verily  believes  he  has  a  good  defence  upon  the  merits  to  such 
demand,  or  to  some  and  what  part  thereof  (i).  And  in  such  case 
it  shall  be  lawful  for  the  court  at  the  same  time  to  require  such 
trader  to  enter  into  a  bond  in  a  form  prescribed,  with  such  two 
sufficient  securities  as  the  court  shall  approve  of,  to  pay  such  sum 
or  sums  as  shall  be  recovered,  together  with  such  costs  as  shall  be 
given  in  any  action  which  shall  have  been  or  shall  be  brought  for 
the  recovery  of  such  demand  or  of  any  part  thereof,  in  respect  of 
which  such  deposition  shall  be  made  (k).  And  if  any  such  trader 
so  summoned  as  aforesaid  shall  not  come  before  the  court  at  the 
time  appointed  (having  no  lawful  impediment  made  known  to  and 
proved  to  the  satisfaction  of  the  court  and  allowed),  or  if  any  such 
trader  upon  his  appearance  to  such  summons,  or  at  any  enlarge- 
ment or  adjournment  thereof,  shall  refuse  to  admit  such  demand^ 
and  shall  not  make  a  deposition  in  the  form  aforesaid  that  he 
believes  he  has  a  good  defence  upon  the  merits  to  such  demand  or 
some  part  thereof,  and  (if  required  by  the  court  so  to  do)  enter 
into  such  bond  as  last  aforesaid,  then  and  in  either  of  the  said 
cases,  if  such  trader  shall  not  within  seven  days  after  personal 
service  of  such  summons,  or  within  such  enlarged  time  as  may  be 
granted  to  him  in  that  behalf,  pay^  secure,  or  compound  for  such 
demand  to  the  satisfaction  of  such  creditor,  or  enter  into  a  bond 
in  such  sum  and  with  two  sufficient  securities^  as  such  court  shall 
approve  of,  to  pay  such  sum  as  shall  be  recovered  in  any  action 
which  shall  have  been  brought  or  shall  thereafter  be  brought  for 
the  recovering  of  the  same,  together  with  such  costs  as  shall  be 
given  in  such  action,  every  such  trader  shall  be  deemed  to  have 
committed  an  act  of  bankruptcy  on  the  eighth  day  after  service  of 
such  summons,  provided  a  petition  for  adjudication  of  bankruptcy 
shall  be  filed  against  such  trader  within  two  months  from  the  filing 
of  such  affidavit  (/). 

It  is  not  imperative  on  the  commissioners  to  require  a  trader  so 
summoned  to  enter  into  the  bond  here  mentioned  (m).  But  when 
the  bond  is  required  to  be  given,  and  the  trader  fails  to  execute  it, 
it  is  an  act  of  bankruptcy.  It  is  however  said,  that  when  the 
commissioner  requires  the  bond  to  be  given,  and  the  bankrupt 
fails  to  execute  it^  if  it  turn  out  that  there  is  no  debt,  there  is  no 

(i)  On  the  trader  swearing  to  a  good  (2)  Ihid,  a.  80. 

defence,  the  creditor  is  left  to  his  action.  (m)  Exp.  Skeward,  8  De  G.  &  S.  609  ; 

See  WatKm  y.  Kemp,  38  L.  T.  89,  Q.  B.  Exp,  Wood,  2  £q.  R.  800. 

(*)  12  k  18  Vict  c.  106,  s.  79. 

s2 
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act  of  bankniptcy  (n).  If  the  creditor  is  privy  or  consenting  to 
the  suspension  of  the  payment  of  his  debt  after  summons^  until 
after  the  time  limited  by  the  statute,  he  cannot  insist  on  the  non- 
pairment,  kc.,  as  an  act  of  bankruptcy  (o).  So  also  where  the 
creditor  absented  himself  in  order  to  evade  payment^  and  in  the 
meantime  tender  was  made  to  his  managing  clerk  {p).  A  summons 
was  issued  for  149/.  4«. ;  the  debtor  appeared  and  admitted  a  debt 
of  149/.  without  the  odd  shillings :  in  the  absence  of  proof  that 
the  omission  of  the  four  shillings  was  intentional,  it  was  held  no 
refusal  to  admit  the  debt  (q).  It  would  appear  that  a  man  must 
be  in  a  condition  of  mind  capable  of  exercising  a  discretion  as  to 
paying  or  giving  a  security.  Thus  a  lunatic  cannot  commit  an 
act  of  bankruptcy  by  omitting  to  pay  or  give  security  (r) ;  neither 
can,  semble,  a  fatuous  or  delirious  person  («).  Where  the  act  of 
bankruptcy  was  a  failure  to  pay,  &c.,  and  a  fiat  was  issued  within 
two  months,  which  was  annidled,  and  a  second  fiat  issued  after  the 
two  months  :  held,  that  the  act  of  bankruptcy  was  complete,  a  fiat 
having  in  fact  issued  (Q. 

Non-payment,  S^c.  after  Appearance  and  Admission. — "  If  any  such 
trader  so  summoned  as  aforesaid  shall  upon  his  appearance  sign 
and  file  an  admission  of  such  demand  in  form  aforesaid,  and  shall 
not  within  seven  days  next  after  the  filing  of  such  admission  pay 
or  tender  and  oflTer  to  pay  to  such  creditor  the  amount  of  such 
demand,  or  secure  or  compound  for  the  same  to  the  satisfaction  of 
the  creditor,  every  such  trader  shall  be  deemed  to  have  committed 
an  act  of  bankruptcy  on  the  eighth  day  after  the  filing  of  such 
admission,  provided  a  petition  for  adjudication  of  bankruptcy  shall 
be  filed  against  such  trader  within  two  months  from  the  filing  of 
such  affidavit  ^^  {u).  A  lunatic  cannot  fail  to  pay  or  secure,  &c.  {x). 
Where,  after  admission  of  the  demand,  the  debtor  went  to  his 
creditor  with  the  money  in  his  pocket,  and  offered  to  pay,  but  the 
creditor  said  it  was  too  late,  and  referred  him  to  his  attorney : 
held  a  good  tender,  the  creditor  having  dispensed  with  the  actual 
production  of  the  money  ( y).  After  admission,  the  creditor  agreed 
within  the  statutable  period  to  lodge  security  with  the  creditor, 
and  give  a  judge's  order  for  the  payment  of  the  debt,  with  which 
the  creditor  was  satisfied :  held,  that  no  act  of  bankruptcy  was 
committed  by  reason  of  the  stipulations  not  being  carried  out,  as 
in  such  case  there  was  a  sufficient  compounding  within  the  meaning 
of  the  statute  {z) ;    and  per  Patteson,  J.,  "  compounding  is  an 

(n)  Re ,  Fonb.,  B.  C.  175.  (0  Exp.  Purler,  3  De  G.  &  S.  676. 

(o)  Exp.  Budd,  1  M.  D.  &  De  O.  436.  (u)  12  &  18  Vict,  c  106,  a.  81. 

Ip)  Exj).  OraUon,  2  M.  D.  &  De  G.  401.  {x)  Exp.  Stamp,  ubi  supra, 

(q)  PetiwU  T.  EJuxies,  9  Q.  B.  114.  (y)  Exp.    Dankty  2    De  G.  M.   &  G. 

(r)  Exp.  Stamp,  1  De  G.  846.  938. 
(  t)  Per  cur.  ibid.  346.  (z)  Pennell  v.  Bhodes,  9  Q.  B.  114. 
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arranging  with  the  creditor  to  his  satisfaction.  If  there  is  a 
binding  arrangement  for  discharge  of  the  debt,  from  which  neither 
party  can  rec^de^  and  with  which  the  creditor  is  satisfied,  it  is  a 
compounding,  though  something  still  remains  to  be  done/' 

Non-payment,  ^c.  of  Residue  after  Admission  of  Part. — "  If  any 
such  trader  so  summoned  as  aforesaid  shall  upon  his  appearance 
sign  an  admission  for  part  only  of  such  demand  in  the  form  afore- 
said, and  shall  not  make  a  deposition  (in  the  prescribed  form)  that 
he  believes  he  has  a  good  defence  upon  the  merits  to  the  residue 
of  such  demand,  and  (if  required  by  the  court  so  to  do)  enter  into 
such  bond  as  aforesaid  to  pay  such  sum  or  sums  as  shall  be  reco- 
vered, together  with  such  costs  as  shall  be  given  in  any  such  action 
as  aforesaid  for  the  recovery  of  such  residue,  then  and  in  such  case^ 
if  such  trader  as  to  the  sum  so  admitted  shall  not  within  seven 
days  next  after  the  filing  of  such  admission  pay  or  tender  and  ofier 
to  pay  to  such  creditor  the  sum  so  admitted,  or  secure  or  compound 
for  the  same  to  the  satisfaction  of  the  creditor  (see  ante,  p.  258)^ 
and  as  to  the  residue  of  such  demand  shall  not  within  seven  days 
after  personal  service  of  such  summons,  or  within  such  enlarged 
time  as  may  be  granted  to  him  in  that  behalf,  pay,  secure,  or  com- 
pound for  the  same  to  the  satisfaction  of  such  creditor,  or  enter 
into  a  bond  in  such  sum^  and  with  two  sufficient  -sureties  as  the 
court  shall  approve  of,  to  pay  such  sum  as  shall  be  recovered  in 
any  action  which  shall  have  been  brought  or  shall  thereafter  be 
brought  for  the  recovery  of  the  same,  together  with  such  costs  as 
shall  be  given  in  such  action,  every  such  trader  shall  be  deemed  to 
have  committed  an  act  of  bankruptcy  on  the  eighth  day  after 
service  of  such  summons,  provided  a  petition  for  adjudication  of 
bankruptcy  shall  be  filed  against  such  trader  within  two  months 
from  the  filing  of  such  affidavit  (a).  It  is  to  be  observed,  that 
the  words  in  italics  are  clear  and  express,  and  that  no  act  of  bank- 
ruptcy is  committed  where  the  trader  does  fnake  a  deposition  as  to 
the  residue  of  the  creditor's  demand,  by  his  not  paying  or  tendering, 
&c.  the  amount  of  the  part  admitted  {b), 

A  refusal  to  sign  the  admission  shall  be  deemed  a  refusal  to 
admit  the  demand  (c).  An  admission  of  the  debt  may  be  made 
out  of  court  and  filed  in  court,  and  is  of  equal  effect  with  one 
made  in  court,  provided  it  is  made  in  the  prescribed  form  and  there 
be  present  an  attorney  on  behalf  of  the  trader,  expressly  named  by 
him  and  attending  at  his  request,  to  inform  him  of  the  effect  of 
such  admission,  and  provided  also  such  attorney  subscribe  his 
name  as  a  witness  to  its  due  execution,  and  in  such  attestation 
declare  himself  to  be  attorney  for  the  trader  and  state  therein  that 
he  subscribes  as  such  attorney  (d). 

(a)  12  k  13  Vict  c.  106,  8.  82.  (c)    12  &  13  Vict.  c.  106,  s.  83. 

(6)  OldJiel<^  Y.  Jhdd,  8  Exch.  578.  {d)  12  &  13  Vict.  c.  106,  8.  84. 
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V.  0/  the  Petitioning  Creditor's  Debt. 

To  support  an  adjudication  of  bankruptcy,  the  petitioning  credi* 
tor  must  be  of  legal  capacity  to  petition,  and  one  who  has  not  by 
his  acts  incapacitated  himself  &om  so  doing,  and  his  debt  must  be 
a  debt  of  sufficient  amount,  sustainable  both  at  law  and  in  equity,  by 
the  creditor,  against  the  bankrupt,  provable  under  the  bankruptcy, 
and  accruing  before  the  debtor  ceased  to  be  a  trader  (see  post, 
p.  267),  and  before  the  act  of  bankruptcy  on  which  the  adjudica- 
tion is  founded,  though  not  actually  payable  until  a  future  time 
certain  ;  and  in  case  of  non-traders  it  must  be  contracted  after  the 
passing  of  the  24  &  25  Vict.  c.  134  (6  August,  1861). 

Creditor  of  Legal  Capacity, — Formerly  it  was  held,  that  as  the 
petitioning  creditor  was  to  execute  a  bond,  an  infant  being  unable 
to  do  so,  was  incapable  of  being  a  petitioning  creditor  (e),  or  one 
of  several  separate  petitioning  creditors  (/) ;  but  as  no  bond  is  now 
required,  this  may  be  open  to  question. 

An  alien  enemy  residing  abroad  cannot  petition.  Even  where 
several  partners  of  a  firm,  being  British  subjects,  were  resident 
and  trading  in  an  alien's  country ;  held,  they  could  not  petition  (g) ; 
aliter,  if  the  trading  be  by  licence  from  the  crown  {h),  or  if  there 
be  residence  alone  without  any  trading  or  act  inconsistent  with 
allegiance  (t). 

Not  by  his  Acts  incapacitated  from  Petitioning. — ^A  petitioniug 
creditor  who  has  concerted  with  a  trader  (or  debtor)  an  act  of 
bankruptcy  cannot  set  up  that  act  as  a  foundation  for  the  adjudi- 
cation {k),  and  therefore  a  creditor  who  has  signed  a  composition 
deed  or  assented  to  it  cannot  set  up  that  deed  as  an  act  of  bank- 
ruptcy (/) ;  nor  can  he  do  so  by  putting  forward  some  third  party, 
who  is  not  bound  by  the  deed,  as  his  instrument  merely  (m). 
Where,  however,  a  creditor  had  agreed  to  come  in  under  a  trust 
deed,  and  he  afterwards  discovered  that  the  deed  gave  an  unfair 
advantage  to  a  particular  creditor,  it  has  been  held  that  he  might 
nevertheless  issue  a  fiat  (n).  Acting  under  a  deed,  though  not  a 
party  to  it  (o) ;  or  being  present  at  a  meeting  of  creditors  when 
the  deed  was  resolved  on,  though  without  doing  any  absolute 
act  of  consent,  may  be  sufficient  assent  to  prevent  a  creditor 


(e)  Exp,  Barrow,  8  Yes.  554.  (i)  JRobait  v.  Hardy,  8  H.  &  S.  538  j 

(/)  Exp.  PotU,  1   M.    D.  A;  De   G.  2  Rose,  174. 

381.  (Ic)  Tappenden  y.  Bur^em,  4  East,  280. 

ig)  M'ConiuU  v.  Hector,  SB.  A  P.  118;  (/)  Bamford  t.  Barcn,  2  T.  R.  694 

and  see  De  Melton  ▼.  De  Mello,  12  East,  Be  Cook,  Mod.  &  C.  849. 

234 ;  KentingUm  v.  Inglu,  8  Bast,  278.  (m)  Exp,  Wade,  cited  2  G.  ft  J.  143. 

{h)  Exp.  BaglehoU,  18  Voh.  525.    See  (n)  Exp.  HaUmodl,  8  Dea.  278. 

FenUm  v.  Pearson,  15  East,  419.  (o)  Bock  v.  Qoock,  4  Campb.  tZS. 


BANKRUPT.  261 

availing  himself  of  the  deed  as  an  act  of  bankruptcy  (p).     See 
ante,  p.  244«. 

Where  aix  insolvent  by  a  composition  deed  assigned  his  property 
to  trustees,  upon  trust  to  pay  his  creditors,  and  the  trustees 
thereby  covenanted  "  not  to  implead,  &c.,  insolvent  or  his  goods/' 
it  was  held,  that  the  debt  of  a  trustee  who  had  executed  it  was 
thereby  extinguished,  and  could  not  be  a  good  petitioning  creditor's 
debt  (q).  But  the  creditor  may  set  up  a  previous  act  of  bank- 
ruptcy, though  not  the  particular  deed  to  which  he  has  assented  (r). 
Where  the  creditor  knew  of  the  execution  of  an  assignment,  which 
was  an  act  of  bankruptcy,  but  remained  passive,  doing  no  act  either 
of  assent  or  dissent ;  held,  that  he  was  not  bound  by  the  pro- 
visions of  the  deed,  nor  deprived  of  his  right  to  set  up  such  deed 
as  an  act  of  bankruptcy  {s).  It  is  to  be  observed,  that,  although 
by  the  12  &  13  Vict.  c.  106,  s.  115,  it  is  provided  that  no  adjudi- 
cation shall  be  annulled  by  reason  solely  of  a  concerted  act 
of  bankruptcy  between  the  trader  and  a  creditor,  yet  this  pro- 
vision does  not  the  more  enable  a  petitioning  creditor  to  set 
up  a  composition  deed  to  which  he  has  assented  as  an  act  of 
bankruptcy  {t). 

A  Debt. — ^The  demand  must  be  for  a  debt,  and  not  unliquidated 
damages  {u) ;  and,  therefore,  where  the  father  of  a  continuing 
partner  covenanted  with  an  in-coming  partner  that  the  debts  of  a 
firm  did  not  exceed  a  certain  sum,  and  that  if  they  did  he  would 
pay  the  new  firm  or  the  creditors  of  the  old  firm  the  amount  of  the 
excess ;  and  the  excess  exceeded  the  stipulated  amount,  it  was 
held,  that  such  excess  was  not  a  good  petitioning  creditor's  debt 
against  the  father,  being  a  claim  for  unliquidated  damages  (x). 

Of  sufficient  Amount, — It  is  enacted,  that  the  amount  of  the 
petitioning  creditor's  debt,  whether  the  petition  be  against  a  trader 
or  not,  shall  be  as  follows  :  ^'  that  is  to  say,  the  debt  of  a  single 
creditor,  or  of  two  or  more  persons,  being  partners,  shall  amount 
to  50^.  or  upwards,  and  the  debt  of  two  creditors  shall  amount  to 
70/.  or  upwards,  and  the  debt  of  three  or  more  creditors  shall 
amount  to  100/.  or  upwards  "(y).  Under  words  similar  to  the 
above,  in  12  &  13  Vict.  c.  106,  s.  91  (repealed),  it  was  decided, 
that  where  a  debt  of  sufficient  amount  was  due  to  two  several 
partnership  firms,  they  were  good  petitioning  creditors,  such  firms 
being  "creditors''  within  the  meaning  of  the  above  words  (z). 

(p)  Exp.  Bayly,  Hon.  &  M'A.  488.  (t)  Rxp.  Payne,  De  Q.  584. 

{q)  Small  y.  Manoood,  9  B.  &  C.  800 ;  (u)  Exp.  Charles,  14  East,  197 ;  see  24 

ante,  p.  244.  ft  25  Vict.  o.  184,  s.  158,  poH. 

(r)  Doe  T.  Andentm,  5  M.  &  S.'161;  (x)  Exp.Broadhur$t,2DeQ.M.iLQ.95Z. 

but  see  Exp.  Bvnn,  8  Dea.  119.        '  (y)  24  ft  25  Viot.  o.  184,  a.  89. 

(«)  Se  MarthaU,  De  O.  273.  («)  Doe  v.  InQleby,  14  M.  ft  W.  91. 
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A  debt  consisting  of  promissory  notes  of  the  bankrupt,  for  the 
requisite  amount,  but  bought  for  a  sum  less  than  that  amount,  has 
been  held  good,  the  price  at  which  they  were  purchased  being 
immaterial  (a).  And  where  a  creditor  received  part  of  his  demand 
after  notice  of  an  act  of  bankruptcy,  which  reduced  his  debt  below 
the  statutable  amount :  held,  he  might  still  petition,  for  the  pay- 
ment was  invalid  (6). 

'^  In  the  computation  of  debts  for  the  purposes  of  any  petition 
under  the  Act,  there  shall  be  reckoned  as  debts : — 1.  Sums  due  to 
creditors  holding  mortgages  or  other  available  securities  or  liens ; 
after  deducting  the  value  of  the  property  comprised  in  such  mort- 
gages, securities,  or  liens.  2.  Such  interest  and  costs  as  shall  be 
due  in  respect  of  any  of  the  debts.  But  there  shall  not  be 
reckoned :  1 .  The  amount  of  the  debts  in  respect  of  which  the 
petitioner  has  already  taken  the  benefit  of  insolvency,  protection, 
or  bankruptcy.  2.  Debts  barred  by  any  statute  of  limitation.^' 
24  &  25  Vict.  c.  134,  s.  97. 

As  to  curing  defects  in  the  nature  and  amount  of  the  petitioning 
creditor's  debt,  Bee  post,  p.  270. 

Sustainable  both  at  Law  and  in  Equity. — The  petitioning 
creditor's  debt  must  be  ''  one  for  which  an  action  can  be  main- 
tained at  law,  in  the  name  of  the  petitioning  creditor;  and  it 
must  also  be  such  that  a  court  of  equity  would  not  restrain  the 
prosecution  of  an  action  in  respect  of  it.  It  must  be  in  fact  a 
debt  which  the  creditor,  according  to  the  rules  both  of  law  and 
equity,  is  entitled  to  recover '^  (c).  As  a  general  rule,  a  trustee 
may  petition,  unless  his  debt  be  manifestly  bad  in  equity  {d). 
But  it  must  be  a  debt  good  in  law  {e);  and  an  equitable 
debt  only  is  not  sufficient  (/).  Hence  the  assignee  of  a  bond 
cannot  be  a  petitioning  creditor  (^)  j  so  a  claim  arising  out  of 
a  decree  in  equity  is  not  good,  for  no  action  at  law  can  be 
brought  to  recover  it  (A).  So  no  petition  can  be  founded  on  a 
debt  barred  by  the  Statute  of  Limitations  (t).  No  debt  can  be 
good  as  a  petitioning  creditor's  debt  if  founded  on  an  illegal 
consideration  {k) ;  or  on  no  consideration  at  all.  Thus,  where 
a  creditor  had  released  his  debt  by  a  composition  deed,  a  pro- 
missory note  given  by  the  bankrupt  to  a  creditor  for  a  part  of  his 
debt  was  held  nudum  pactum,  and  no  good  petitioning  creditor's 
debt  (/).     So  also  where  a  creditor,  party  to  a  composition  deed, 

(o)  Exp.  Lee,  1  P.  Wma.  782.  (g)  MedUcofs  case,  2  Stra.  899. 

(6)  Exp.  Miller,  Buck.  283..  {h)  Carpenter  v.  Thomton,S  B.&  Aid.  52. 

(c)  Parke,  R,  in  Hope   v.   Meek,  10          (t)  Sec.  97,ntpm.    TbiB  yna  bo  {$emhU) 

Kxch.  842.  at  common  law.   See  Anon.,  Moaeley,  37 ; 

{d)  Ibid.  Gregory  v.  BurnU,  6  R  &  C.  341 ;  Mid- 

(«)  Exp.  Bylliard,  1  Atk.  147.  dleton  v.  Mvcklow,  13  Bingh.  401. 

(/)  Exp.  Hawthorne,  Mont.  182 ;  Exp.  {k)  WtUs  v.  QirUng,  1  B.  &  B.  447. 

Ymge,  3  V.  k  B.  40.  {I)  Exp.  HaU,  1  Dea.  171. 
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"wliich  contained  a  release  of  the  debtor,  secretly  obtained  security 
for  the  balance  of  his  debt  beyond  the  amount  of  his  composition : 
held,  that  the  original  debt  was  released,  and  no  new  one  created, 
and  so  no  debt  existed  (m).  And  in  a  similar  case,  but  where  the 
release  was  subject  to  a  proviso  making  the  release  void  on  non- 
payment of  any  of  the  instalments  covenanted  to  be  paid :  held, 
that  as  against  a  creditor,  who  had  acceded  to  the  deed,  but  by 
means  of  a  secret  arrangement  had  received  more  than  the  amount 
of  the  whole  composition,  the  release  was  absolute,  although  the 
instalments  had  not  been  paid  according  to  the  covenant  to  the 
other  creditors  (n). 

The  holder  of  a  dishonoured  bill  of  exchange  is  not  a  good 
petitioning  creditor  against  the  drawer  or  indorser,  where  no 
notice  of  dishonour  has  been  given  (o).  Nor  the  drawer  and 
indorser  of  a  bill  of  exchange,  for  he  has  parted  with  his  debt  {p). 
Aliter,  the  holder  of  a  bill  of  exchange  in  a  fiat  against  the 
acceptor  {q),  or  of  a  promissory  note  against  the  maker  (r).  A 
balance  due  on  an  exchange  of  acceptances  is  no  good  debt, 
unless  the  creditor  has  paid  his  acceptances  («).  And  where-  one 
of  three  partners  undertook  to  provide  for  two  bills  of  exchange 
(drawn  by  the  three  partners  and  accepted  by  a  fourth  person), 
when  they  should  become  due,  it  was  held,  that  the  petition  of  the 
three  partners  against  the  acceptor  was  bad,  although  the  con- 
duct of  the  partner  was  fraudulent  against  his  copartners ;  the 
answer  to  an  action  on  such  bills  being  that  one  of  the  partners 
had  promised  to  provide  for  the  bills  {t).  And  where  the  accept- 
ance to  a  bill  of  exchange  was  in  the  bankrupt's  name,  but  without 
his  authority,  it  was  held  no  good  debt,  notwithstanding  a  written 
acknowledgment  of  the  trader  that  he  was  responsible,  such  sub- 
sequent acknowledgment  being  held  not  sufficient  to  render  the 
acceptance  binding  in  law  {u).  Taxed  costs  on  a  judgment,  as  for 
nonsuit,  are  not  a  good  petitioning  creditor's  debt,  where  the 
judgment  debtor  has  been  attached  {x) ;  aliter,  it  seems,  where 
he  has  not  {p).  A  sum  payable  under  an  award  is  a  good  petition- 
ing creditor's  debt,  if  it  be  not  set  aside,  as  for  corruption,  partiality, 
&c.  {z),  or  unless  the  award  is  bad  on  the  face  of  it  (a),  or  the 
deed  of  submission  is  void  {b) .  Interest,  unless  payable  on  the 
face  of  an  instrument,  is  no  debt  at  law,  but  only  recoverable 
as  damages,  and  therefore  it  cannot  swell  the  petitioning  creditor's 

(m)  Re  Crou,  4  De  G.  &  S.  364.  (t)  liichmond  t.  ffeapy,  1  Sta.  202. 

(n)  £xp,  Oliver,  4  De  G.  &  S.  854 ;  Bee  (u)  £xp,  Edwards,  2  M.  D.  &  De  G. 

Alaager  ▼.  Raiding,  4  B.  N.  C.  407.  241. 

(o)  Cooper  y.   Machin,  1  Bingh.  426 ;  (x)  Exp.  StepJienson,  Mod.  k  M'A.  262. 

Anon,,  Font.  B.  C.  175.  (y)  See  Murray  t.  WiUon,  1  Wila.  816 

( p)  Exp.  BoUen,  M.  &  B.  412.  Bennett  v.  Neale,  14  East,  848. 

(q)  Exp.  Magnus,  2  M.  D.  &  De  G.  604.  (z)  Exp.  Lingood,  1  Atk.  240. 

(r)  Awm.,  2  Wils.  136.  (a)  Exp.  Lwxmds,  1  Mon.  &  G.,  B.  L.  17. 

(«)  Sarratt  ▼.  Austin,  4  Taunt.  200.  (6)  Antram  v.  Chace,  16  East,  209. 
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debt  to  make  up  the  statutable  amount  (c) .    See  Davison  v.  Farmer, 
post,  p.  267. 

The  debt  must  not  have  been  satisfied.  Therefore  one  who  has 
taken  and  holds  his  debtor  in  execution^  or  has  voluntarily  dis- 
charged him,  cannot  petition  (d).  But  a  judgment  debt  was  held 
a  good  petitioning  creditor's  debt^  notwithstanding  the  debtor  had 
been  taken  in  execution,  where  previously  to  the  petition  for  adju- 
dication, he  had  been  discharged  under  the  insolvent  debtors  acts, 
and  the  debt  inserted  in  the  schedule ;  for  the  debt  was  not  thereby 
satisfied,  the  debtor  being  discharged  in  invitum  (e).  Where  the 
debt  is  good  as  a  petitioning  creditor's  debt,  and  the  debtor  is  not 
taken  in  execution,  but  the  creditor  only  sues  the  debtor  at  law, 
he  may  petition  either  before  or  after  judgment  (/) ;  but  not  until 
after  judgment,  if  the  action  be  for  unliquidated  damages,  e.g.,  an 
action  for  breach  of  promise  of  marriage  (^).  It  has  been  doubted 
whether  rent  for  which  the  landlord  has  distrained  would  be  a 
good  petitioning  creditor's  debt,  inasmuch  as  it  may  be  presumed 
to  have  been  satisfied  by  such  distress  (A).  If  a  consignee  transfer 
bills  of  lading  as  a  security  for  a  debt,  and  the  goods  are  stopped 
in  transitu  by  the  consignor,  the  creditor  has  a  right  to  repudiate 
the  claim  on  the  bills  of  lading,  and  petition  in  respect  of  his 
original  debt  (i).  And  where  a  creditor,  after  notice  of  an  act  of 
bankruptcy,  received  a  sum  in  part  payment  of  his  debt,  and  after- 
wards sued  out  a  commission :  held,  that  he  might  do  so,  for  the 
payment  was  void,  the  original  debt  remaining  in  full  force,  and 
the  money  so  paid  into  the  creditor's  hands  being  for  the  benefit 
of  the  bankrupt's  estate  {k),  A  subsisting  creditor,  who  has  proved 
his  debt  under  a  previous  invalid  commission,  was  held  still  capable 
of  suing  out  a  new  one  (/).  A  second  commission,  however,  sued 
out  against  a  bankrupt  before  the  first  is  disposed  of,  is  a  nullity, 
inasmuch  as  there  is  nothing  upon  which  it  can  operate,  all  the 
bankrupt's  property  being  vested  in  the  assignees  under  the  first 
commission  (m).  So  also  a  third  commission  against  a  trader,  who 
has  not  (under  the  4  Geo.  lY.  c.  16,  s.  129)  paid  a  dividend  of 
lbs,  in  the  pound  under  the  second  (n).  But  in  these  cases  there 
must  have  been  an  assignment  under  the  first  commission  (o).    A 

(c)  Camenm  ▼.  Smith,  2  B.  &  Aid.  805 ;  (i)  Eip.  AtkUm,  2  D.  &  C.  5. 

Exp.  Cfreenway,  Buck.  412 ;  Be  Burgess,  (k)  Mann  v.  Shepherd,  6  T.  R.  79. 

S  Taunt  660.     See  8.  97,  ante,  p.  262.  (l)  Beardmore  v.  Shaw,  1  N.  B.  263. 

{d)  Cohen  v.  Cunningham,  8  T.  R.  123.  See  s.  97,  ante,  p.  262. 

See  Walker  v.  Bdmundson,  1  L.  M.  &  P.  (m)  TiU  v.  WiUon,  7  B.  &  C.  684 ;  Re 

772.  Chambers,  2  Dea.  494. 

(c)  Watson  v.  Humphrey,  10  Exch.  781.  (»)  Fowler  v.  Cotter,  10  R  &  C.  427. 

Bat  Bee  now  b.  97,  ante,  p.  262.  But  see  Benjamin  v.  Bdcher,  11  A.  &  B. 

(/)  Bryant  v.  Withers,  2  M.  &  S.  123.  850  ;  Butler  v.  Ilobson,  post,  p.  295.   The 

(g)  Exp.  Charles,  14  East,  197.     See  proviao  as  to  payment  of   15«.  in  the 

Beavan  ▼.  Walker,  12  C.  B.  484.  pound  on  a  second  bankruptcy  is  omitted 

(h)  Middleton  v.  Mucklow,  10  Blngh.  in  the  statutes  now  in  force. 

'iOl.  (o)  PhUipps  V.  ffoptoood,  1  B.  &  Ad. 


BANKRUPT.  265 

creditor  of  an  insolvent  debtor  may  petition  on  a  debt  from  which 
the  insolvent  has  been  discharged^  for  the  operation  of  the  insol- 
vent acts  is  not  to  extinguish  the  debt  {p),  or  where  the  debt  was 
omitted  in  the  schedule  of  the  insolvent  on  his  discharge  (q). 

Taking  a  security  of  a  higher  nature,  for  a  debt  of  an  inferior 
nature  contracted  before,  does  not  so  far  extinguish  the  original 
debt  as  to  prevent  the  creditor  from  suing  a  commission  upon  it, 
as  in  the  case  of  a  bond  taken  for  a  simple  contract  debt  (r). 
Bankers'  notes,  payable  on  demand,  held  by  a  creditor  of  bankers, 
if  not  sufficient,  before  demand  made,  to  constitute  a  good  peti- 
tioning creditor's  debt,  do  not  extinguish  the  prior  debt  due  from 
the  bankers  {s) ;  and  the  same  with  bills  of  exchange  taken  for  a 
debt  (/).  So  also  where  the  creditor  holds  a  mortgage  (u),  a  war- 
rant of  attorney  {w),  or  a  judgment  {y).  But  in  case  of  mortgages 
"  or  other  available  securities  or  liens,'^  the  value  of  the  property 
comprised  in  such  mortgages,  securities,  or  liens,  must  be  deducted, 
s.  97,  ante,  p.  262.  The  payment  of  a  bill,  taken  as  a  security,  sub- 
sequent to  the  commission,  was  held  not  to  render  it  invalid  (z). 
And  where  by  the  terms  of  a  mortgage  deed,  the  money  was  not 
payable  until  after  six  months'  notice,  such  notice  not  to  expire 
before  a  day  certain,  held  a  good  petitioning  creditor's  debt,  to 
support  a  commission  sued  out  before  the  day  certain  (a).  A.,  a 
creditor  of  B.,  took  his  bill  for  a  certain  amount  on  C,  who  had 
not  then  nor  afterwards  any  effects  of  B.  in  his  hands.  The  bill 
was  dishonoured,  and  no  notice  given  by  A.  to  B.  Held,  that  A.'s 
demand  on  the4)ill  was  not  discharged,  but  that  he  might  sue  out 
a  commission  against  B.,  and  his  debt  would  support  it  {b).  Where 
by  a  composition  deed,  the  operation  of  such  deed  was,  that  until 
default  made  in  payment  of  certain  bills  of  exchange,  creditors 
should  be  remitted  to  their  original  rights,  W.,  a  creditor,  on  his 
bill  being  dishonoured,  sued  the  debtor  for  his  whole  debt :  held, 
that  W.'s  debt  was  a  good  petitioning  creditor'^s  debt,  the  bills 
being  given  as  conditional  payment  only  (c). 

By  the  Creditor. — A  husband  entitled  to  a  debt  in  right  of  his 
wife  cannot  alone  be  a  petitioning  creditor,  and  a  plaintiff  assignee 
was  nonsuited,  because  the  wife  was  not  made  a  petitioning  creditor 
with  him  [d).    Neither  can  the  husband  alone  be  a  petitioning 

619.     Bat  under  the  present  law  the  (u)  ffill  ▼.  ffarri$,  M.  &  M.  448. 

bankrupt's  property  Tests  in  the  assignees  {x)  Mills  ▼.  Bawliru,  4  Esp.  194. 

wiUiout  any  assignment.  (y)  Bryant  ▼.  WttAen,  2  M.  &  S.  128. 

(p)  JtUU  Y.  Moy^ntfirrd,  4  B.  &  Aid.  (z)  Exp.  Douthat,  4  a  &  Aid.  67. 

256 ;  £xp.  OameU,  De  Q.  96.     But  see  (a)  IHU  ▼.  Harris,  M.  &  M.  448. 

now  8.  97,  ante,  p.  262.  (6)  Bickerdike  v.  Bollman,  1  T.  R.  405 ; 

(q)  Exp,  SkuUlewarth,  2  0.  &  J.  68.  and  2  Smith,  L.  C  22. 

(r)  Exp.  OriffUhs,  3  £>e  O.  M.  &  0. 174.  (c)  Leake  v.  Youn{/,  5  E.  &  R  955. 

(«)  Simpson  ▼.  Sikes,  6  M.  &  S.  295.  {d)  Master  v.  WirUer,  London  sittings 

(t)  Exp.  Douihat,  4  B.  &  Aid.  67 ;  and  before  Lord  JIardmcke,DvrieB,  292, 293 ; 

Exp.  Marsdcn,  1  Mon.  &  Q.,  B.  L.  18.  1  M.  &  Q.,  B.  L.  14. 
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creditor  in  respect  of  a  debt  composed  partly  of  a  sum  due  to  him 
in  his  own  rights  and  partly  of  a  sum  due  to  his  wife  dum  sola  {e). 
But  a  husband  may  petition  on  a  promissory  note  given  to  his 
wife  dum  sola,  for  he  might  have  brought  an  action  for  it  in  his 
own  name  (/).  When  the  debt  is  due  to  a  partnership^  all  the 
partners  must  petition  (ff).  A  partner  of  the  debtor  cannot  peti- 
tion against  him^  except  where  he  may  maintain  an  action  against 
him  for  the  debt  (h) ;  as  where  a  debt  is  due  from  one  partner  to 
another^  as  a  personal  loan,  and  does  not  form  an  item  in  the  part- 
nership accounts  (i) ;  aliter,  where  the  creditor  has  by  his  own 
acts  treated  the  debt  as  mixed  up  with  the  partnership  accounts  {k). 
But  one  of  two  executors  may  petition  against  a  debtor  of  the  tes- 
tator (/) ;  even  before  probate  (w) ;  or  before  sufficient  probate  (n) ; 
for  the  title  by  probate  relates  back  to  the  testator's  death.  So 
also  a  debt  due  from  the  husband  to  his  wife^s  trustees  is  a  good 
petitioning  creditor's  debt  (o).  Though  it  is  said  that  a  trustee 
cannot  petition  without  the  consent  of  his  cestui  que  trust  (p),  yet, 
generally  speaking,  a  trustee  may  petition,  unless  the  want  of 
equity  is  obvious  (q) ;  as  where  the  commission  is  sued  out  by  the 
trustee  of  an  equitable  creditor,  who  has  signed  the  composition 
deed  (r).  So  a  debt  due  from  a  surety  is  good  (s) ;  and  one  due 
to  an  attorney  for  the  amount  of  his  bill,  before  or  even  pending 
an  order  to  tax  it  (/) ;  and  before  it  is  signed  and  delivered 
according  to  the  provisions  of  the  attorney's  acts  (now  6  &  7  Vict. 
c.  73  (u)).  It  may  however  be  reduced  on  taxation  (a?).  A  debt 
on  account  will  support  a  fiat,  though  not  liquidatel,  if  the  amount 
can  be  shown  (y). 

'^  A  petition  for  adjudication  of  bankruptcy,  or  judgment  debtor 
summons,  against  any  debtor  indebted  in  the  amount  aforesaid 
(a.  89,  ante,  p.  261)  to  any  copartnership,  duly  authorized  to  sue  and 
be  sued  in  the  name  of  a  public  officer  or  agent  of  such  copartner- 
ship, may  be  filed  or  sued  out  by  such  public  officer  or  agent,  as  the 
nominal  petitioner  for  and  on  behalf  of  such  copartnership ;  pro- 

(e)  Ramsey  v.  Oeorge,  1  M.  &  S.  176.  (p)  Exp.  Gray,  4  D.  &  C.  778. 

(/)  £xp.  Barber,  1  Gl.  &  J.  1 ;    t.  «.,  (?)  Per  Parke,  B.,  in  Hope  v.  Meek,  10 

if  it  be  negotiable,  Sherrington  y.  Yates,  Exch.  842. 

12  M.  &  W.  855 ;  otherwise,  it  seemB,  the  (r)  Bxp.  Battier,  Buck.  426. 

wife  must  be  joined.     lb.  (<)  Baylor  v.  Hall,  Palm.  325. 

{g)  Bu€klandy.Neic9ame,lT&nni.i77*  {t)  Exp.  Ford,  M.   &  C.   97;    Anm., 

(A)   Windham  v.  Paterson,  1  Stark.  144  ;  Moeeley,  27. 

Marson  v.  Barber,  Qow.  17.  (»)  Exp.  Sutton,   11   Ves.  163;    Exp, 

(i)  Exp.  Notley,  1  M.  &  A.  46.  Steele,  16  Vea.  166 ;  Exp.  Howell,  1  Rose 

{k)  Exp.  Gray,  4  D.  &  C.  778.  312. 

(l)  Treamre  v.  Jones,  E.  25  Geo.  III.  {x)  Exp.  Ford,  vJbi  supra ;  Exp.  South- 

MSS.  of  Lawrence,  J.,  Hills'  MSS.,  vol.  21,  aU,  4  Dea.  91. 

p.  162 ;  A.  P.  B.,  No.  88,  Lino.  Inn  Lib.,  (y)  Flower  v.  Herbert,  2  Vea.  sen.  326. 

S.  C.  See  also  Marson  v.  Barber,  Gow.  298; 

(m)  Exp.  Paddy,  3  Madd.  241.  Exp.  Bowes,  4  Ves.  168 ;  Shaw  ▼.  Harvey, 

<m)  Bogers  v.  James,  7  Taunt  147.  1  M.  &  M.  626. 

(o)  ExjK  Powell,  1  Mon.  &  G.,  R  U  15. 
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vided  such  public  oflSicer  or  ageot  shall^  in  a  declaration  signed  by 
him^  in  such  form  as  general  orders  shall  direct^  declare  that  he  is 
such  public  oflScer  or  agent^  and  that  he  is  authorized  to  sue''  (z). 
In  the  case  of  banking  copartnerships^  established  under  7  Geo. 
IV.  c.  46,  the  action,  and  therefore,  sembk,  the  petition,  must  be 
by  the  public  officer  (o). 

Against  the  Bankrupt, — That  is  to  say  in  his  own,  and  not  in 
outer  droit,  as  executor,  &c.  The  creditor  of  a  banking  company, 
under  7  Geo.  IV.  c.  46,  must  sue  the  public  officer,  and  not  the 
individual  member,  and  so  his  debt  is  not  a  good  petitioning  cre- 
ditor'^s  debt  against  the  individual  member  {b). 

Provable  under  the  Bankruptcy. — ^A  sum  paid  in  part  discharge 
of  a  bill  of  exchange,  the  bill  itself  remaining  in  the  hands  of  an 
adverse  holder,  cannot  form  the  subject  of  a  petitioning  creditor's 
debt  (c) ;  for  a  petitioning  creditor's  debt  to  be  good  must  be 
capable  of  proof,  and  this  was  not  {d). 

Accruing  before  the  Debtor  ceased  to  be  a  TVader  {e). — Either 
whilst  or  before  he  entered  into  trade  (see  ante,  p.  230),  but  not 
afterwards,  either  in  whole  or  in  part  (/).  It  would  seem  that 
rent  not  due  until  after  the  cesser  of  trading,  though  on  a  cove- 
nant entered  into  before,  is  not  sufficient  {g).  If  A.  being  a  trader 
becomes  indebted  to  B.  in  100/.,  and  then  quits  trade  and  after- 
wards becomes  indebted  to  B.  in  another  100/.;  and  afterwards 
A.  pay  to  B.  100/.,  not  expressing  upon  what  account,  since  so 
much  in  quantity  was  paid  to  B.  as  was  due  to  him  from  A.,  when 
A.  was  capable  of  being  a  bankrupt,  it  would  be  too  rigorous 
to  admit  B.  to  sue  out  a  commission  of  bankruptcy  for  the  old 
debt  (A).  When  a  trading  is  proved,  its  continuance  is  presumed 
also  (i) ;  and  though  the  trader  may  have  ceased  buying,  yet  if  he 
continues  selling  it  is  sufficient  (A:). 

And  before  the  Act  of  Bankruptcy  (/). — As  where  in  an  action 
for  unliquidated  damages,  judgment  was  not  obtained  until  after 
the  act  of  bankruptcy  (m).     And  where  a  person  accepted  the 

(z)  24  &  25  Vict  c.  184,  ■.  92,  the  immaterial  whether   the   debt  accrued 

same  subatantially  as  12  &  13  Vict,  c  during  the  trading  or  afterwards. 
106,  s.  92  (repealed).  (/)  Re  Dolby,  Mon.  k  C.  686. 

(a)  Chapman  v.  Milvain,  5  Exch.  61.  \g)  Exp.   Veyaty,  3  M.  D.   &  De    O. 

(b)  Davison  ▼.  Farmer,  6  Exch.  242.  420. 

(c)  Bxp,  Caldeoott,  M,  &  C.  600.  (A)  Per  HoU,  C.  J.,  in  MeggtOt  v.  MUea, 

(d)  Ibid.  604.  1  Lord  Ray.  286,  287 ;  but  as  to  this  he 

(e)  Dawe  ▼.    Hcidaworth,  Peake,  64  ;  said  he  would  give  no  absolute  opinion. 
i.  e.,  in  cases  where  the  act  of  bankniptcy  {%)  Heawny  v.  Birch,  8  Camp.  283. 

is  sufficient  only  to  make  a  trader  bank-  \h)  8  M.  D.  A;  De  Q.  428  in  notis, 

rupt.    If  the  act  of  bankm)>tcy  be  such  {I)  Moss  v.  Smith,  1  Camp.  489. 

as  to  make  a  non- trader  bankrupt,  it  is         (m)  Exp.  Charlet,  14  East,  197. 
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bankrupt's  accommodation  bill^  but  did  not  pay  it  until  after  the 
act  of  bankruptcy ;  held^  no  petitioning  creditor's  debt  until  after 
the  payment,  and  therefore  too  late  (»).  So  where  the  debt  was 
contracted  before  the  bankrupt  had  lain  in  prison  the  requisite 
number  of  days^  it  was  held  not  sufficient  (o).  Where  a  bill  of 
exchange  or  promissory  note  is  given  before  the  act  of  bankruptcy, 
it  is  sufficient  {p) ;  i.e.,  against  the  drawer  of  the  bill  or  maker  of 
the  note  respectively ;  but  if  the  bill  has  arrived  at  maturity  be- 
fore the  petition^  it  must  have  been  presented,  and  due  notice  of 
dishonour  given.  Cooper  v.  Machin,  {ante,  p.  263) ;  Brett  v.  Levett, 
infra.  But  the  date  of  the  bill  or  note  is  not  enough  without  further 
evidence  of  the  time  of  giving  it,  &c.  (q) ;  and  so  of  an  I  O  U  (r). 
It  is  sufficient  if  the  debt  have  accrued  before  the  act  of  •bank- 
ruptcy, it  need  not  have  existed  in  the  petitioning  creditor  before 
it ;  as  where  a  note  was  given  to  A.  before  the  act  of  bankruptcy, 
and  after  the  act  of  bankruptcy  he  endorsed  it  to  B.,  and  B.  was 
held  a  good  petitioning  creditor  (s) ;  and  so  where  the  note  was 
endorsed  to  the  petitioning  creditor  after  it  was  due,  and  after  the 
act  of  bankruptcy  (/) ;  but  the  indorsement  must  be  complete 
before  petition  {u).  Where  a  debtor  accepted  a  bill,  leaving  a 
blank  for  creditor's  name  as  drawer,  which  was  not  filled  up  by 
creditor  until  commission  sued  out;  held  no  good  petitioning 
creditor's  debt  (a?).  Where  the  debt  was  of  sufficient  amount,  but 
from  time  to  time  payments  were  made  and  fresh  debts  incurred, 
leaving,  however,  idways  a  balance  of  sufficient  amount  up  to  the 
time  of  suing  out  the  commission ;  held,  a  good  petitioning  cre- 
ditor's debt,  though  the  payments  were  sufficient,  if  applied  in 
order  of  time,  to  discharge  the  particular  balance  due  at  the  time 
of  the  act  of  bankruptcy  (y). 

*'  But  no  adjudication  of  bankruptcy  shall  be  deemed  invalid  by 
reason  of  any  act  of  bankruptcy  prior  to  the  debt  of  the  petitioning 
creditor,  provided  there  be  a  sufficient  act  of  bankruptcy  subse- 
quent to  such  debt/'     12  &  13  Vict.  c.  106,  s.  88  {z). 

Though  not  actually  pay  abh  until  ajuture  Time  certain. — Although 
the  debt  must  be  due  at  the  time  of  the  act  of  bankruptcy,  it 
need  not  be  actually  payable  at  the  time,  for  *'  every  person  who 
has  given  credit  to  a  debtor,  upon  valuable  consideration,  for  any 
sum  payable  at  a  certain  time,  which  time  shall  not  have  arrived 
when  such  debtor  committed  an  act  of  bankruptcy,  may  so  peti- 


i: 


[n)  Exp.  Holding,  1  Gl.  &  J.  97.  1  Atk.  73. 

[o)  Mont.  &  G.,  B.  L.  18,  n.  (c).  (t)  Olaister  ▼.   Jlewer,   7  T.   R.   498  ; 

(p)  Macarty  v.  Barrcw,  2  Str.  949.  Exp,  Wainman,  Qoolke,  84. 
Iq)  Cowie  y.  HarriB,  M.  &  M.  141.    See  (u)  Eoae  v.  Rowcroft,  4  Gamp.  245. 

pott,  p.  269.  (x)  Exp,  Farendeut  Buck.  84. 

(r)  Wright  v.  Laimon,  2  M.  &  W.  789.  (y)  Shaw  r.  Harvey,  M.  &  M.  526. 

(a)  Amm.,  2  Wils.  135;   Exp,  Th<ma8,  {z)  Bryant  v.  WitJiers,  2  M.  k  S,  128. 
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tion  or  join  in  petitioning,  whether  he  shall  have  any  security  for 
such  sum  or. not  ^'  (a).  Where  a  promissory  note  purported  to  be 
payable  on  demand,  but  was  in  fact  given  and  held  as  security  for 
a  contingent  debt,  which  might  never  become  due ;  held  no  good 
petitioning  creditor's  debt  (6).  Where  bills  were  given  for  exactly 
the  required  amount,  drawn  by  bankrupt  and  not  due  at  the  time 
of  the  act  of  bankruptcy,  but  due  before  petition,  held  good,  not- 
withstanding that  at  the  time  of  the  act  of  bankruptcy,  the  requi- 
site amount  was  not  due ;  but  only  that  sum  minus  a  rebate  of 
interest  for  the  time  the  bill  had  ta  run  (c). 

Contracted  after  the  passing  of  the  24  ^  25  Vict.  c.  134.— The 
90th  section  enacts  that  "  The  debt  of  the  petitioning  creditor  of 
any  debtor,  not  being  a  trader,  and  not  being  at  the  time  a 
prisoner,  against  whom  such  creditor  would  have  been  entitled  to 
obtain  a  vesting  order  in  insolvency  if  this  Act  had  not  passed, 
must  be  a  debt  contracted  after  the  passing  of  this  Act,  and  the 
judgment  debtor  summons  must  be  a  summons  in  respect  of  a 
debt  contracted  or  of  a  liability  incurred  after  the  passing  of 
this  Act''  (6  August,  1861). 

Proof  of  Petitioning  Creditor's  Debt, — "It  is  an  established 
rule  that  the  assignees  must  prove  the  debt  of  the  petitioning 
creditor  by  the  same  evidence  which  must  have  been  produced  in 
an  action  against  the  bankrupt''  (d  ).  But  the  same  evidence  is 
not  in  all  cases  suflScient,  e,  g.,  in  the  case  of  documents,  bills, 
accounts,  or  letters,  the  date  of  which  is,  as  a  general  rule,  primd 
facie  evidence  of  the  date  of  execution,  &c.  (e).  But  in  proving  a 
petitioning  creditor's  debt,  "  though  there  may  be  some  variations 
between  the  different  decisions  relating  to  that  subject,  it  is  now 
settled  that  some  evidence  besides  the  date  is  necessary  to  show 
that  the  instrument  produced  for  that  purpose  had  its  existence 
hefore  the  act  of  bankruptcy  took  place "  (/).  Thus  a  written 
paper,  acknowledging  that  a  certain  sum  is  due  to  the  petitioning 
creditor,  is  not  sufficient,  unless  proved,  by  evidence  dehors  the 
paper,  to  have  been  acknowledged  by  the  bankrupt  before  the 
bankruptcy  {g). 

All  admissions  of  the  bankrupt  previous  to  the  act  of  bankruptcy 
are  evidence  of  the  petitioning  creditor's  debt  (A) ;  so  entries  in  his 
books  made  before  the  act  of  bankruptcy,  if  clear  and  unequivocal, 


(o)  24  &  25  Vict.  c.  184,  8.  89,  a  re-  («)  RoberU  ▼.  Beihell,  12  C.  B.  778 ; 

enactment  in  sabetance  of  12  &  13  Vict.  HutU  v.  Maasey,  5  B.  &  Ad.  902. 

c.  106,  «.  91  (repealed).  (/)  Per  cur,,  Andenon  v.  Weston,  6  B. 

(6)  Exp.  Page,  1  Gl.  &  J.  100.  N.  C.  301. 

(c)  £rett  T.  LeveU,  18  Eaut,  213.  (g)  Hoare  t.  CoryUm,  4  Taunt.  660. 

{d)  AbboU  y.  PUmbe,  1  Dour.  216,p€r  {k)  Smalicombe   ▼.   Bruges,  13    Price, 

BuUer,  J.  136. 
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are  to  be  considered  in  the  same  light  as  parol  declarations  of  the 
bankrupt,  and  so  admissible  (i),  «.  e.,  provided  they  be  proved  by 
other  evidence  than  their  own  date  to  have  been  made  before  the 
bankruptcy  (k).  But  no  declaration  or  letter  of  the  bankrupt  after 
bankruptcy  is  admissible  as  evidence  of  the  petitioning  creditor's 
debt  {I),  on  the  ground,  Ist,  that  as  a  bankrupt  is  by  law  in- 
capable of  affecting  his  estate  by  any  act  of  his  after  bankruptcy^ 
it  would  be  unreasonable  to  allow  him  to  produce  that  effect 
indirectly  by  means  of  an  admission ;  and  2ndly,  that  the  admis- 
sion of  such  evidence  would  lead  to  fraud  (m). 

A  debt  once  proved  to  exist  is  presumed  to  continue  (n). 

Proof  of  bankrupt  having  drawn  or  indorsed  a  bill,  and  of  its 
being  overdue,  is  not  enough  without  showing  default  of  payment 
by  acceptor,  and  notice  (o) ;  and  where  a  cheque  is  given  to  bank- 
rupt as  a  loan,  the  payment  of  the  cheque  must  be  distinctly 
proved  {p). 

Defects  in  the  sufficiency  of  the  Petitioning  Creditor's  Debt  may 
be  aided — for  it  is  enacted,  ^^that  if,  after  adjudication  of  bank- 
ruptcy, the  debt  of  the  petitioning  creditor  be  found  by  the  court 
to  be  insufficient  to  support  such  adjudication,  it  shall  be  lawful  for 
the  court  upon  the  application  of  any  other  creditor  having 
proved  any  debt  sufficient  to  support  an  adjudication,  to  order  the 
petition  for  adjudication  of  bankruptcy  to  be  proceeded  in,  and  it 
shall  by  such  order  be  deemed  valid ''  {q).  The  form  of  the  order 
is  given,  and  it  is  held  under  this  section,  that  a  creditor  substi- 
tuted as  above  for  the  original  petitioning  creditor  need  not  prove 
the  original  petitioning  creditoi^s  debt,  but  only  his  own  (r).  But 
this  he  must  prove  to  be  of  sufficient  amount,  contracted  before  the 
act  of  bankruptcy,  &c.,  just  as  the  original  debt  must  have 
been  (s).  The  insufficiency  meant  in  the  above  enactment  extends 
to  any  original  defect  in  the  nature  of  the  debt,  and  not  merely 
to  cases  where  the  amount  is  found  to  be  insufficient  (t).  Where 
the  latter  is  the  case  the  section  applies  (ti).  Where  the  debt  is 
compounded  of  several,  which  are  found  to  be  insufficient,  the  debt 
of  others  may  be  added  to  make  up  the  requisite  amount  {x). 
Where  a  debt  was  sworn  as  the  debt  of  two  persons,  when  it  was 


(i)  WaMs  V.  TJiorpe,  1  Camp.  876 ;  S.  (»)  Jachon  v.  Irvin,  2  Camp.  48. 

P.  admitted  in  Raukin  v.  Homers  Somer-  (o)  OUea  v.  Powell,  2  C.  &  P.  259. 

set  Lent  Abs.,  1813.  {p)  Blecuiby  y.  CrossUy,  8  Bingh.  430. 

{1c)  Ewer  v.  PretUm,  Ca.  temp.  Hardw.  (q)  12  &.  13  Vict.  c.  106,  a.  103. 

378 ;   Wright  v.  Lcdnsan,  2  M.  &  W.  739.  (r)  Kynagton  v.  Davis,  16  M.  &  W.  70.'». 

(0  TayUiT  ▼.  Kinlock,  1  Sta.  175.  (a)  Fletcher  v.  Manning,  12  M.  &  W. 

(m)  SnuUlcombe  v.  Bruget,  supra.    In  571. 
actionfl,  however,  hy  the   bankrupt,  his  {t)  Exp.  HaU^  M.  &  M'A.  39. 

admissions  made  after  bankruptcy  are  (u)  Eocp,  Rogers,  4  D.  &  C.  625. 

receivable  against  himself.      Jarrett  v.  {x)  Byers  t.  SovXhwark,  6  B.  N.  C. 

Leonard,  2  M.  &S.  260,  89. 


BANKRUPT.  271 

in  fact  the  joint  debt  of  themselves  and  others  in  partnership  with 
them^  another  debt  was  substituted  (y). 


VI.  Of  the  Property  of  Bankrupts,  what  passes  to  Assignees. 

Upon  the  adjudication  all  the  real  and  personal  property  {z)  of 
the  bankrupt,  including  choses  in  action,  vests  in  the  assignees 
by  virtue  of  their  appointment  (a),  who  have  the  same  power  of 
recovering  it,  by  action  or  otherwise,  as  the  bankrupt  himself 
might  have  had  (b) ;  and  the  title  of  the  assignees  *'  has  relation 
back  to  the  act  of  bankruptcy,  which,  notwithstanding  the  great 
extent  to  which  the  application  of  this  rule  has  been  cut  down  and 
restricted  by  modem  enactments,  still  remains  a  fundamental  rule 
and  principle  of  the  bankrupt  laws'' (c).  And  for  this  purpose 
the  courts  will  take  notice  of  the  fraction  of  a  day  (rf).  Where, 
therefore,  the  sheriff  seized  the  goods  of  a  trader  under  an  execu- 
tion, and  subsequently,  on  the  same  day,  the  trader  committed  an 
act  of  bankruptcy,  it  was  held  that  as  the  sheriff  had  seized  before 
the  act  of  bankruptcy,  the  assignees  were  not  entitled  to  recover 
the  goods  so  taken  (e).     See  ante,  p.  252. 

Personal  Property  of  the  Bankrupt. — The  141st  section  of  the 
12  &  13  Yict.  c.  106,  enacts  that  ''  when  any  person  shall  have 
been  adjudged  a  bankrupt,  all  his  personal  estate  and  effects, 
present  and  future,  wheresoever  the  same  may  be  found  or  known, 
and  all  property  which  he  may  purchase,  or  which  may  revert, 
descend,  be  devised  or  bequeathed  (/),  or  come  to  him,  before  he 
shall  have  obtained  his  certificate,  and  all  debts  due  or  to  be  due 
to  him  wheresoever  the  same  may  be  found  or  known,  and  the 
property,  right,  and  interest  in  such  debts  shall  become  absolutely 
vested  in  the  assignees  for  the  time  being,  for  the  benefit  of  the 
creditors  of  the  bankrupt,  by  virtue  of  their  appointment ;  and 
after  such  appointment  neither  the  bankrupt  nor  any  person 
claiming  through  or  under  him,  shall  have  power  to  recover  the 
same,  nor  to  make  any  release  or  discharge  thereof;  neither 
shall  the  same  be  attached  as  the  debt  of  the  bankrupt  by  any 
person  according  to  the  custom  of  the  City  of  London,  or  other- 

(y)  Exp.  Holly  M.  &  M'A.  39.  dates  from  their  appointment,  **  for  re- 

{z)  Leaseholds  are  on  exception  to  this  lations  which  are  but  fictions  of  law  do 

rule.    Post,  p.  281.  not  bind  the  Crown."  Brauey  v.  Datcson, 

(a)  Previous  to  the  1  &  2  Will.  IV.  2  Str.  978.    See  12  &  13  Vict.  c.  106, 

e.  66,  an  assignment  or  conveyance  from  a.  166. 

the  commiasionerB  was  necesfary.  {d  )  Except  as  against  the  Crown.    R, 

{h)  12  ft    13    Vict,  a   106,   ss.  141,  y.  Edvardt,  7  Exch.  32,  628. 

142.  (e)  Thomas  ▼.   Deaanfjes,  2  B.  &  Aid. 

(«)  Per  Parke,  B.,  Cannan  ▼.  8,  E,  Buy.  586.    See  s.  78,  awU,  p.  288. 

Co.,  7  Exch.  8fa.     But  as  against  the  (/)  See  J^e  the  trusts  of  Coom&<'<  will, 

Crown  tlie  title  of  the  assignees  only  5  Jur.  N.  S.  784. 

VOL.  I.  T 


272  BANKErPT. 

wifle^  but  such  assignees  shall  have  like  remedy  to  lecoTer  the 
same,  in  their  own  names,  as  the  bankrupt  himself  might  haye  had 
if  he  had  not  been  adjudged  bankrupt/' 

From  the  time  of  the  act  of  bankruptcy  the  goods  of  the  bank- 
rupt cease  to  be  his,  and  become  the  property  of  his  assignees  (j/), 
who  may  maintain  an  action  of  troTer  against  the  sheriff  who 
executes  a  writ  otfi,  fa,  against  the  bankrupt  (A).  Thus,  if  a  bank- 
rupt be  part  owner  of  a  ship,  and  be  registered  as  such,  his  share 
in  it  passes  to  his  assignees,  although  the  documents  relating  to 
the  vessel  haye  been  deposited  with  a  creditor  who  has  advanced 
money  upon  them  (t).  So  goods  of  the  bankrupt  in  the  possession 
of  his  factor  pass  to  the  assignee  (^),  subject  to  the  factor's  lien. 
But  the  above  rule  does  not  apply  to  goods  of  which  the  bankrupt 
has  not  the  right  of  possession  as  well  as  the  right  of  property, 
€.  ff.,  goods  which  he  has  bought  or  contracted  to  boy,  but  of  which 
he  has  not  paid  or  tendered  the  price  (/). 

In  trover  for  tobacco  the  case  was  this: — L.  came  to  the 
plaintiffs  and  bought  a  parcel  of  tobacco,  to  be  paid  for  in  ready 
money  :  this  was  in  the  morning.  He  left  orders  at  his  house  for 
receiving  the  tobacco,  and  the  same  day  went  to  France  to  absent 
himself  from  his  creditors.  After  he  was  gone,  the  plaintiffs^ 
servant  brought  the  tobacco  to  L.'s  house,  but  had  no  orders  to 
make  any  demand  of  the  money,  but  only  to  deliver  the  goods. 
The  question  was,  whether  this  was  a  complete  sale,  so  as  to  vest 
the  property  in  L.,  or  whether  his  bankruptcy  between  the  sale 
and  the  delivery  was  such  a  fraud  as  avoided  the  sale  by  non- 
payment of  the  money.  Lord  Chief-Justice  Eyre  held  that  the 
sale  was  made  complete  by  the  act  of  the  plaintiffs,  who,  by  delivery 
of  the  goods  without  demand  of  the  money,  vested  the  property  in 
L.  by  their  own  assent,  as  a  complete  sale  ab  initio  without  ready 
money,  and  the  plaintiffs  were  nonsuited  (m).  But  it  is  otherwise, 
where  the  bankrupt  has  obtained  property  by  fraudulent  repre- 
sentation ;  as  where  the  bankrupt,  by  the  delivery  of  a  forged  bill  of 
exchange  to  the  plaintiff,  procured  other  bills  from  him  in  exchange, 
the  proceeds  whereof  the  assignees  had  received,  it  was  held  that 
the  plaintiff  might  recover  the  money  from  the  assignees,  as  money 
had  and  received  to  his  use  (n).  So  where  S.  obtained  bilk  of 
exchange  from  the  defendant  upon  a  fraudulent  representation  that 
a  security  given  by  him  to  the  defendant  (which  was  void)  was  an 
ample  security,  and  a  few  days  afterwards  committed  an  act  of 

(g)  Thif  doctrine,  it  must  be  borne  in  by  the  assignees  the  property  would  Test 

mind,  ia  subject  to  the  varioas  limitations  in  them,  S.  C,  and  they  might  bring 

created  by  statute.  trover  or  sue  for  the  non-delivery.    (M- 

(h)  Balme  v.  HviUm,  9  Bingh.  471.  See  «m  v.  CamUken,  po8t,  275. 
•.  78,  anU,  p.  288.  (m)  Haswdl  v.  Hunt,  5  T.  R.  281 ;  Sin- 

(»)  Taylor  v.  Kirdoek,  1  Sta.  175.  clair  v.  5ter«wo»,  2  Bingh.  bn,per  B&t^ 

{h)  Bloxam  v.  Scmdertt  4  B.  &  C.  941.  C.  J.,  ace, 

(l)  Jbid.    On  such  payment  or  tender  (»)  Harriwn  v.  Walker,  Peake,  111. 
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bankruptcjy  after  whichi  haying  repented  of  what  he  had  done,  he 
returned  to  the  defendant  all  the  bills  (except  one  which  had  been 
diacounted),  and  also  two  bank-notes,  part  of  the  proceeds  of  such 
discount,  and  the  defendant  delivered  back  the  securitj,  and  after- 
wards a  commission  of  bankruptcy  issued  against  S.,  the  assignees 
under  which  brought  trover  against  the  defendant  for  the  bills  and 
bank-notes :  the  Court  of  King's  Bench  held  that  the  defendant 
was  entitled  to  retain  them  (o).  And  so  it  is,  where  the  bankrupt 
has  had  property  delivered  to  him  for  a  particular  purpose,  to 
which  it  has  not  and  cannot  be  applied,  in  which  case  the  pro- 
perty does  not  pass  to  the  assignees  (p) ;  as  where  money  was 
entrusted  to  a  broker  to  buy  exchequer  bills,  and  he  bought 
American  stock  and  bullion  instead,  and,  after  an  act  of  bank- 
ruptcy, handed  over  the  stock  and  bullion  to  his  principal,  who 
sold  the  whole,  and  received  the  proceeds,  the  principal  was  held 
entitled  to  retain  it  against  the  assignees  of  the  bankrupt  {q).  So 
where  goods  were  entrusted  to  a  broker  for  sale,  who  sold  them 
ostensibly  to  A.,  but  secretly  to  A.  and  himself,  and  the  goods 
remained  in  his  possession,  it  was  held  that  the  owners  were 
entitled  to  have  the  goods  delivered  up  to  them  by  the  assignees 
of  the  broker  who  had  become  bankrupt  (r). 

Wearing  Apparel,  Tools,  ^c. — The  wearing  apparel  of  the  bank* 
rupt  in  strictness,  it  seems,  passes  to  his  assignees  like  his  other 
goods.  (See  Lea  v.  Telfer,  1  C.  &  P.  147.)  He  is,  however,  enti- 
tled under  the  221st  section  of  the  24  &  25  Vict.  c.  134  (which  is 
a  re-enactment  qtu)€ui  hoc  of  the  251st  section  of  the  12  &  13  Vict. 
c.  106,  repealed)  to  retain  "  the  necessary  wearing  apparel  of  him- 
self, his  wife,  and  children.^'  This  right  the  assignees  cannot 
oppose  on  the  ground  of  improper  conduct  by  the  bankrupt,  but 
the  bankrupt  must  determine  at  his  last  examination,  at  his  own 
peril,  what  wearing  apparel  is  *' necessary '^  (*).  (See  March  v. 
Warvnck,  post,  p.  324M.)  The  25th  section  of  the  17  &  18  Vict, 
c.  119,  as  to  the  bankrupt  retaining  household  furniture,  imple- 
ments of  trade,  &c.  to  the  value  of  20/.,  is  repealed  by  the  24  &  25 
Vict.  c.  134,  and  no  similar  enactment  substituted. 

Goodtvill  and  Book  Debts.— By  section  137  of  24  &  25  Vict.  c. 
134,  it  is  enacted  that  "  at  any  time  after  the  expiration  of  twelve 
months  from  adjudication,  or  at  any  earlier  period  with  the  appro- 
bation of  the  court,  the  assignees  may  sell  by  auction  or  tender, 
or,  with  the  sanction  of  the  court,  by  private  contract,  all  or  any 
of  the  book  debts  due  or  growing  due  to  the  bankrupt,  and  the 

(o)  QladtUme  v.  Badwen,  1  M.  &  S.  (q)  Taylor  t.  Plnmer,  8  M.  A;  a  £62. 

517.  See  Tatei  r.  Ifoppe,  9  C.  B.  541. 

ip)  Tooke  v.  EoUinffuwrth,  5  T.    R.,  (r)  Exp.  ffutk,  M.  &  C  667. 

215.  (t)  &ep,  Rm,  17  Vee.  874. 

t2 
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books  relating  thereto,  and  the  goodwill  of  liis  trade  or  business, 
and  assign  the  same  to  the  purchaser ;  and  such  purchaser  shall, 
by  virtue  of  the  assignment,  have  power  to  sue  in  his  own  name 
for  the  debts  assigned  to  him,  as  effectually  and  with  the  same 
privileges  concerning  proof  of  the  requisites  of  bankruptcy  and 
other  matters  as  the  assignee  himself 

Choses  in,  and  Rights  of  Action. — Bills  of  exchange  and  pro- 
missory notes  in  the  hands  of  the  bankrupt  pass  to  his  assignees, 
but  not  accommodation  bills  in  the  hands  of  the  person  for  whose 
accommodation  they  were  accepted  or  drawn ;  because  as  the 
debtor  himself  could  have  no  right  upon  such  bill  against  the 
acceptor,  his  assignees,  who  can  in  this  respect  stand  in  no  better 
situation  than  the  bankrupt  whom  they  represent,  can  have  no 
right  also  (/).  So  a  policy  of  assurance  will  pass  to  the  assignees, 
however  small  the  apparent  value  of  it  may  be  at  the  time  of  the 
bankruptcy,  and  although  there  are  considerable  arrears  of  pre- 
miums then  due  upon  it  (ti) ;  and  if  the  bankrupt,  instead  of 
delivering  it  up  as  part  of  lus  effects,  secretly  assigns  it  to  another 
person,  who  pays  the  arrears  of  the  premiums,  and  upon  the  death 
of  the  bankrupt  receives  the  sum  insured,  such  sum,  deducting  the 
amount  of  the  arrears  so  paid,  may  be  recovered  by  the  assignees 
as  money  had  and  received  to  their  use.  Ibid.  Where  the  instru- 
ment has  been  deposited  with  a  third  party  as  a  security  for 
advances,  the  sum  due  upon  it  from  the  insurance  office  still  passes 
to  the  assignees,  although  they  cannot,  without  payment  or  tender 
of  the  amount  for  which  it  has  been  deposited,  recover  the  instru- 
ment itself  from  the  depositee  in  trover  {x).  Where  a  party  is 
indebted  to  the  bankrupt  in  a  sum  bearing  interest,  the  assignees 
may  recover  any  interest  that  accrues  subsequently  to  the  act  of 
bankruptcy  (y). 

"  Where  the  cause  of  action  and  damage  touch  only  the  person 
of  the  debtor,  they  do  not  pass  to  the  assignees ;  but  if  they  touch 
the  personal  estate,  they  do  ^'  {z).  Therefore,  *'  a  right  of  action 
for  an  injury  to  the  body  or  feelings  of  a  trader,  arising  from  a 
tort,  independent  of  contract,  does  not  pass  to  his  assignees ;  e.  ^., 
for  an  assault  and  battery,  or  for  slander,  or  for  the  seduction  of  a 
child  or  servant  (a).  And  the  same  may  be  said  of  some  personal 
injuries  arising  out  of  breaches  of  contracts,  such  as  contracts  to 
cure  or  marry''  (6).  But  where  A.  agreed  in  writing  with  B.  and 
C.  to  serve  them,  and  the  survivor  of  them,  for  seven  years,  as 

(t)  WiUU  T.   Freeman,  12  East,  656;  v.  CoUier,  8  E.  &  B.  281. 

Wallace  v.  Hardacre,  1  Campb.  46.  (a)  Howard  v.   Orowther,  8  -M.  k  W. 

(tt)  Schondler  v.  Wace,  1  Campb.  487.  601. 

(x)  Gibson  t.  Overbvry,  IM.AW,  555,  (6)  Per  Lord  Denman,  C.  J.,  delireriiig 

(y)  Poti  V.  Beavan,  7  M.  &  G.  604.  judgment  in  Ex.  Ch.  in  Drake  v.  Beds- 

{z)  Per  Lord  Campbell,  C.  J.,  in  StanUm  ham,  11  M.  &  W.  319. 
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their  foreman^  and  B.  and  C.  agreed  to  employ  him  during  the 
term,  and  to  pay  500/.  as  liquidated  damages  in  default,  it  was 
held,  that  the  right  of  action  for  a  breach  of  this  agreement,  by  the 
dismissal  of  A.  without  a  reasonable  cause,  passed  to  the  assignees 
of  A.  on  his  bankruptcy,  as  being  part  of  his  personal  estate 
whereof  a  profit  might  be  made  (c).  So  where  defendant,  a  lease- 
holder for  a  term,  underlet  to  N.,  and  received  rent  from  him,  but 
omitted  to  pay  the  superior  landlord,  who  distrained  on  N.  for 
arrears  due  from  defendant :  N.  having  become  bankrupt,  it  was 
held  that  the  damage  incurred  by  the  distress  was  a  cause  of 
action  on  which  his  assignees  might  sue ;  for  it  was  an  injury  to 
the  bankrupt's  personal  property  (rf).  Where  two  independent 
causes  of  action  arise  out  of  the  same  contract,  e.  ff.,  out  of  a 
policy  of  assurance,  a  right  to  sue  for  a  partial  loss,  and  also  for 
the  return  of  certain  premiums ;  and  the  bankrupt  has  transferred 
all  his  beneficial  interest  in  one  of  them,  viz.,  the  right  to  sue  for 
the  loss,  to  a  third  party,  the  right  to  sue  upon  the  other,  viz,,  for 
the  return  of  the  premium,  will  nevertheless  pass  to  his  assignees, 
and  the  bankrupt  may  sue  for  the  partial  loss  as  trustee  for  such 
third  party  (e). 

It  appears  to  have  been  the  intention  of  the  legislature  to  give 
assignees  powei^  to  sue  npon  contracts  made  with  the  bankrupt, 
and  for  injuries  affecting  his  property,  though  not  for  mere  per- 
sonal wrongs,  and  such  causes  of  action  as  would  abate  by  his 
death.  Hence  assignees  may  maintain  an  action  for  unliquidated 
damages  which  have  accrued  before  the  bankruptcy  by  non- 
performance of  a  contract  (/),  as  for  the  non-delivery  of  linseed  (^)- 
So  where  B.  before  his  bankruptcy  hired  a  carriage  of  M.,  and  let 
it  to  defendant,  who  sent  it  back  to  B.  damaged,  and  C.  repaired 
it  with  the  assent  of  B.,  and  after  B.'s  bankruptcy  proved  the 
amount  of  the  repairs  under  B.'s  commission,  it  was  held  that  B.*s 
assignees  had  a  right  of  action  against  the  defendant  (A).  So 
where  a  solicitor  received  from  his  client  during  the  pendency  of  a 
suit  his  bill  of  costs  already  incurred,  upon  an  agreement  to  refund 
the  amount  in  the  event  of  his  eventually  obtaining  a  decree  for 

(c)  Drake  v.  B&^ham,    ntpra  (Dom.  (/)  Wright  v.  Fairfidd,  2  B.   &  Ad. 

Proc.),  2  H.  L.  Ca.  679.  727. 

{d)  Hancock  ▼.  Ck^yn,  8  Bingh.  858.  {g)    Gibson  v.  CamOhers,  8  M.   &  W. 

{€)  Caetelli  ▼.  Boddington,  1  £.  &  B.  821. 

879.    The  rule,  it  would  seem,  is  the  (A)  Porter  v.  Vorley,  9  Bingh.  93.    It 

same  where  two  distinct  causes  of  action  was  also  held  that  as  B.  was  not  damaged 

arise  out  of  the  same  ac^  as  where,  in  (for  he  had  not  paid  for  the  repairs),  nor 

I  of  collision,  the  master  and  owner  his  estate  (for  it  had  never  paid,  nor  was 


of  the  vessel  or  carriage,  and  the  vessel  likely  to  pay,  any  dividend),  the  assignees 

or  carriage  itself,  are  substantially  in-  were  entitled  to  nominal  damages  only, 

jured.    See  per  Lord  Ahinger  and  jRo{/e,  Sed  qwgre.   See  BiU  v.  Smith,  12  M.  ft  W. 

B.,  in  Brewer  v.  Dew,  infra  ;  per  Lord  631 ;  and  Alder  v.  KeighLey,  15  M.  &  W 

Campbdl  and  Wilde,  C.  J.,  12  CI.  &  F.  117,  post,  p.  820. 
720;  2H.  ofL.  Ca.  634. 
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costs  in  the  suit ;  and  the  client  became  bankrupt,  and  afterwards 
a  decree  for  costs  was  obtained,  and  the  amount  received  by  the 
solicitor :  it  was  held,  that  the  assignees  of  the  client  might  recover 
the  sum  so  paid  by  the  bankrupt  to  the  solicitor,  as  money  received 
to  their  use  (t).  But  a  right  of  action  of  trespass  for  seizing  and 
taking  the  plaintiff's  goods  under  a  false  and  unfounded  claim  of 
a  debt,  whereby  the  plaintiff  was  injured  in  his  business  and 
believed  by  his  customers  to  be  insolvent,  and  certain  lodgers  left 
his  house,  does  not  pass  to  the  plaintiff^s  assignees  on  his  bank- 
ruptcy (k).  So  a  right  to  maintain  trespass  for  breaking  and 
entering  the  dwelling-house  and  garden  of  the  debtor,  making  a 
noise  and  disturbance,  and  damaging  the  doors,  trees,  &c.,  and 
seizing  his  goods,  and  exposing  them  for  sale  on  the  premises 
without  his  leave,  whereby  the  debtor  was  disturbed  and  prevented 
from  carrying  on  his  business,  does  not  pass  to  his  assignees  on 
his  bankruptcy,  since  the  principal  and  essential  cause  of  action  is 
the  personal  injury  to  the  bankrupt  (/).  The  distinction  may  be 
stated  to  be,  that  a  cause  of  action  personal  to  the  debtor,  and  for 
which  he  would  be  entitled  to  a  remedy,  whether  his  property  were 
diminished  or  impaired  or  not,  does  not  pass  to  the  assignee;  but 
where  pecuniary  loss  or  damage  is  the  substantial  and  primary 
cause  of  action,  it  does  pass  to  the  assignee,  although  such  pecu- 
niary loss  may  produce  inconvenience  to  the  party  (m).  See  post j^ 
'*  Actions  by  Bankrupt/' 

Railway  Shares. — Railway  shares,  it  seems,  are  subject  to  the 
same  rule  as  leaseholds  (see  post,  p.  281),  and  on  the  principle 
that  the  assignees  are  not  bound  to  accept  a  damnosa  hcereditas, 
do  not  pass  to  the  assignees  without  they  elect  to  accept  the 
same;  but  continue  the  property  of  the  bankrupt  (»).  Taking 
possessibn  of  the  scrip  certificates  is  not  sufficient  evidence  of 
such  acceptance.  Ibid.  A.,  at  the  time  of  his  bankruptcy,  in 
November,  1847,  was  possessed  of  157  shares  of  100/.  each,  in 
an  incorporated  company,  on  which  25/.  only  had  been  paid. 
On  his  bankruptcy  he  delivered  the  certificates  of  the  shares, 
which  were  then  of  no  value,  to  the  official  assignee.  In  June^ 
1849,  notice  was  given  to  the  official  assignee  of  a  call  of  1/. 
per  share,  which  he  was  requested  to  pay.  Nothing  further 
was  done  by  the  company  or  the  assignees  until  February,  1868, 
when,  the  shares  having  become  valuable,  the  assignees  claimed 
to  be  registered  in  the  company's  books  as  the  owners  of  them, 
and  offered  to  pay  whatever  was  due  for  calls ;  in  answer  to 
which  application  the  secretary  of  the  company  replied  that  there 

(0  Motyan  v.  Taylor,  6  C.  B.  N.  a  ©    Mogera  ▼.  Spence,  12  CL  &  F.  700. 

653.  (m)  WethereU  ▼.  JuUw,  10  C.  B.  280. 

(k)  Brewer   v.    Ikw,    11     M.    &    W.  (»);  South   Staffordskire   Rwy.    Co.  ^ 

625.  Barntidey  6  Exch.  1 29. 
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were  no  shares  standing  in  the  registry-book  in  the  name  of 
the  bankrupt:  held  that^  assuming  it  was  necessary  that  the 
assignees  should  within  a  reasonable  time  do  some  act  to  signify 
their  acceptance  of  the  shares  (which  they  must  do,  Mackley  v. 
Pattenden),  the  question  of  reasonable  time  was  one  for  the  jury ; 
but  that  a  reasonable  time  would  not  begin  to  run  until  some  one 
interested  in  the  matter  took  some  step  in  respect  of  it  (o). 

Friendly  Societies.— By  the  18  &  19  Vict.  c.  63,  s.  23,  "  If  any 
person  already  appointed  or  employed,  or  hereafter  to  be  appointed 
or  employed,  to  or  in  any  office  in  any  friendly  society  established 
under  this  Act  or  under  any  of  the  Acts  hereby  repealed, — and 
having  in  his  hands  or  possession^  by  virtue  of  his  office,  any 
moneys  or  property  whatsoever  of  such  society,  or  any  deeds  or 
securities  belonging  to  such  society,  shall  die,  or  become  bankrupt 
or  insolvent, — or  shall  make  any  assignment,  &c.  for  the  benefit  of 
his  creditors, — the  assignees  of  every  such  officer,  and  every  other 
person  having  or  claiming  right  to  the  property  of  such  officer, — 
shall,  upon  demand  in  writing  made  by  the  treasurer  or  by  the 
trustee  or  any  two  of  the  trustees  of  such  society,  or  any  person 
appointed  at  some  meeting  of  the  society  to  make  such  demand, 
deliver  and  pay  over  all  such  moneys,  property,  deeds,  and  securities 
belonging  to  such  society,  to  such  person,  &c.,  and  shall  pay  out 
of  the  estate,  &;c.  of  such  officer  all  sums  of  money  due,  which 
such  officer  shall  have  received,  before  any  other  of  his  debts  are 
paid,"  &c, 

iteo/ £*/a/c.— The  142nd  section  of  the  12  &  13  Vict.  c.  106 
enacts  that,  '^  when  any  person  shall  have  been  adjudged  a  bank- 
rupt all  lands,  tenements,  and  hereditaments,  ewcept  copy  or 
customary-hold  in  England,  Scotland,  Ireland,  or  in  any  of  the 
^  dominions,  plantations,  or  colonies  belonging  to  her  Majesty  (/?), 
to  which  any  bankrupt  is  entitled,  and  all  interest  to  which  such 
bankrupt  is  entitled  in  any  of  such  lands,  tenements,  or  heredita- 
ments, and  of  which  he  might,  according  to  the  laws  of  the  several 
countries,  dominions,  plantations,  or  colonies,  have  disposed,  and 
all  such  lands,  tenements,  and  hereditaments  as  he  shall  purchase, 
or  shall  descend,  be  devised,  revert  to,  or  come  to  such  bankrupt, 
before  he  shall  have  obtained  his  certificate,  and  all  deeds,  papers, 
and  writings  respecting  the  same,  shall  become  absolutely  vested 
in  the  assignees  for  the  time  being,  for  the  benefit  of  the  creditors 
of  the  bankrupt,  by  virtue  of  their  appointment,  without  any  deed 
of  conveyance  for  that  purpose,  and  as  often  as  any  such  assignee 

(o)  Oraham  v.  Van  Diemen^a  Land  Co.,  (p)  Real  estate  in  a  foreign  country 

11  Exch.  101.    But  see,  as  to  this  latter  does  not  pass.    See  CocUreU  ▼.  Dickens, 

point,  Machey  ▼.  Pattenden,  80  L.  J.,  1  M.  D.  &  De  G.  45. 
Q.  B.  225. 
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or  assignees  shall  die,  or  be  lawfully  removed  or  displaced^  and  a 
new  assignee  or  assignees  shall  be  duly  appointed  {q),  such  of 
the  aforesaid  real  estate  as  shall  remain  unsold  or  uncon- 
veyed,  shall^  by  virtue  of  such  appointment,  vest  in  the  new 
assignee  or  assignees,  either  alone  or  jointly  with  the  existing 
assignees,  as  the  case  may  require,  without  any  conveyance  for 
that  purpose/' 

The  above  section  includes  of  course  estates  for  life,  whether  in 
possession  or  remainder,  and  where  they  are  held  subject  to  a  con- 
dition which  the  bankrupt  only  can  personally  perform,  such 
estate  passes  to  the  assignees,  subject  {semble)  to  the  bankrupt's 
performance  of  the  condition  (r).  But  "where  under  any  settle- 
ment or  will  a  bankrupt  non-trader  is  entitled  to  a  life  estate  in 
remainder  expectant  upon  the  death  or  deaths  of  any  previous 
tenant  or  tenants  for  life,  with  any  remainder  over  to  the  oankrupt^'s 
issue,  or  the  heirs  of  his  body,  or  any  of  them,  as  purchasers,  the  life 
estate  of  such  bankrupt  non-trader  shall  not  be  sold  before  it  falls 
into  possession,  without  the  express  direction  of  the  court/^  24  &  25 
Vict.  c.  134,  s.  115.  Even  a  mere  possibility  of  interest  will  pass, 
e,g,,  a  devise  to  such  of  the  children  of  A.  as  shall  be  living  at 
his  death  (s) ;  but  not  a  possibility  of  obtaining  lands  by  descent 
as  heir-at-law  {t),  nor,  as  it  seems,  the  glebe  lands  of  the  parson 
of  a  church,  for  that  would  be  to  make  the  assignees  vicars  {u) ; 
nor  the  half-pay  of  a  military  officer,  for  it  is  for  the  decent  sup- 
port of  persons  engaged  in  the  service  of  the  state  {as).  But  any 
other  freehold  incorporeal  hereditament  which  may  legally  be 
sold  will  pass  (y)  -,  and  so  of  heriots,  fines,  &c.  {z),  but  not  if  they 
concern  the  administration  of  justice  (a).  In  Plant  v.  CotteriU, 
5  H.  &  N.,  480,  it  was  held  that  lands  of  an  uncertificated  bankrupt 
which  came  to  him  by  descent  in  1844,  when  the  1  Will.  IV.  c. 
16  was  in  force,  the  bankruptcy  having  taken  place  in  1823, 
when  the  5  Geo.  II.  c.  80  was  in  force,  vested,  under  the  above 
section,  in  assignees  appointed  in  1858,  and  that  they  might  bring 
detinue  for  the  title-deeds,  to  which  the  Statute  of  Limitations 
was  no  answer,  as  until  the  appointment  of  the  assignees  in  1858, 
(between  which  date  and  1840  no  assignees  were  in  existence) 
there  was  no  detention  of  the  deeds  adversely  to  them. 

(q)  It  is  necessary  that  a  new  assignee  section  of  the  24  &;  25  Vict.  c.  134,  to 

should  be  appointed  under  this  provision.  order  "  a  certain  portion  of  the  pay,  half- 

£xp.  DanUUf  8  M.  D.  &  De  G.  612.  pay,  salary,  emolument,  or  pension  of 

(r)  Exp.  (joldney,  M.  &  C.  75.  any  bankrupt/*  as  the  secretary  for  war, 

(«)  Iligden  v.  Williamson,  8  P.  Wms.  132.  &c.,  op  chief  officer  of  the  department  to 

(t)  Moth  Y.  Fromty  Ambl.  894.  which  the  bankrupt  belongs,  may  sano- 

(u)  ArbucJde  v.  CotPtan,  3  B.  &  P.  821.  tion,  to  be  paid  to  the  assignees  for  the 

But  the  aissignees  may  now    obtain    a  benefit  of  the  creditors, 
sequestration^  as   of  course,  under  the  (y)  Exp.  ButUr,  1  Atk.  210. 

185th  section  of  the  24  &  25  Vict.  c.  184.  {z)  Com.  Dig.  Bank.  D.  16. 

{x)  Flarty  v.  OiUum,  8  T.  R.  681.    But  (a)  5  &  6  Edw.  VI.  c.  16.    QeeSteny 

tlio  court  has  power,  under  the  134th  y.  Clifton,  9  C.  K  110. 
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Estates  Tail  and  Base  Fees. — ^In  case  of  a  tenant  in  tail  in  lands 
of  any  tenure  becoming  bankrupt^  the  commissioner  may  dispose 
of  his  lands^  and  by  such  disposition  will  create  as  large  an  estate 
as  the  bankrupt  himself  might  have  done  if  he  had  not  become 
bankrupt  (see  Johnson  v.  Smiley,  1 7  Beav.  223),  provided  that,  if 
the  consent  of  the  protector  of  the  settlement  would  have  been 
necessary  for  the  bankrupt  to  convey  tbe  lands  to  the  full  extent 
that  he  might  have  done  if  there  had  been  no  such  protector, 
and  the  consent  of  the  protector  be  not  obtained,  then  the  con- 
veyance by  the  commissioner  shall  only  operate  as  far  as  a  con* 
veyance  by  the  bankrupt  without  such  consent  would  have  done. 
(3  &  4  Will.  IV.  c.  74,  s.  56)  [b).  In  case  of  a  joint  adjudication 
against  the  tenant  for  life  (being  the  protector  of  the  settlement) 
and  the  tenant  in  tail,  the  consent  of  the  bankrupt  tenant  for 
life  would  {semble)  be  necessary  under  the  above  section  to  convey 
any  estate  larger  than  a  base  fee.  See  s.  22  of  3  &  4  Will.  lY. 
c.  74;  Jarvis  v.  Tayleur,&  B.  &  Aid.  557;  Johnson  v.  Smiley,  17 
Beav.  231. 

In  case  of  the  bankrupt  being  entitled,  before  he  obtains  his 
certificate,  as  tenant  in  tail,  to  a  base  fee,  and  there  being  no  pro- 
tector, the  commissioner  may  convey  the  lands,  and  the  conveyance 
will  operate  exactly  as  it  would  have  done  if  executed  by  the  bank- 
rupt, s.  57  (c).  By  s.  58  (d),  in  case  of  a  bankrupt  before  his 
certificate  becoming  entitled  as  tenant  in  tail,  or  as  tenant  in  tail 
to  a  base  fee,  and  there  being  a  protector  of  the  settlement,  the 
commissioner  shall  stand  in  the  place  of  the  bankrupt  with  regard 
to  the  consent  of  such  protector,  and  any  conveyance  by  the  com- 
missioner with  such  consent  shall  operate  exactly  as  a  similar 
conveyance  by  the  bankrupt  would  have  done.  Section  59  {e) 
provides  for  the  enrolment  by  the  commissioner  of  the  deed  of 
conveyance  in  chancery,  or  on  the  court-rolls  of  the  manor  in  case 
of  copyholds,  but  no  deed  is  now  necessary  in  the  case  of  copyholds. 
(24  &  25  Vict.  c.  134,  s.  114,  post,  p.  280.) 

In  case  of  the  tenancy  in  tail  of  a  bankrupt  being  disposed  of 
by  the  commissioner  without  the  consent  of  the  protector,  by  which 
a  base  fee  would  be  created,  if  subsequently  there  should  cease  to 
be  a  protector,  the  base  fee  will  be  enlarged  into  the  same  estate 
that  it  would  have  been  enlarged  into  had  there  been  no  protector 
at  the  time  of  the  disposition,  s.  60  (/).  Section  61  makes  a 
similar  provision  in  case  of  the  disposition  by  the  commissioner  of 
a  base  fee  belonging  to  the  bankrupt.  Section  62  makes  provision 
for  the  case  of  a  voidable  estate  created  by  a  bankrupt  tenant  in 
tail,  or  bankrupt  entitled  to  a  base  fee.  Section  63  makes  void 
all  acts  of  the  bankrupt  affecting  such  lands  against  any  disposition 

Qf)  TheM  sections  are  incorporated  in  (d)  Ibid, 

the  12  &  18  Vict  c.  106.    See  s.  208.  (e)  Ibid, 

(r)  Ibid.  if)  Ibid. 
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thereof  by  the  commissioners.  Section  64  reserves  to  the  bank- 
rupt^ subject  to  the  disposition  of  the  lands  by  the  commissioners, 
and  the  rights  of  his  assignees^  all  his  powers  of  disposition. 
Section  65  provides  for  cases  where  the  bankrupt  is  deaid  at  the 
time  of  the  disposition. 

Rents  of  Entailed  Lands, — By  s.  67  the  rents  and  profits  of  any 
lands  which  the  commissioner  may  dispose  of  under  this  Act 
shall^  until  such  disposition^  or  until  it  be  ascertained  that  such 
disposition  is  not  required,  be  received  by  the  assignees,  who  may 
bring  an  action  of  debt,  or  distrain  for  the  same,  and  in  case  any 
action  of  trespass  is  brought  against  them  for  such  distress,  may 
plead  the  general  issue,  and  give  ^^  this  Act  or  other  special  matter 
in  evidence,^'  and  in  case  of  a  replevy  may  avow  or  make  cog- 
nisance,  as  any  landlord  may  do  under  11  Geo.  II.  c.  19,  or  any 
other  statute ;  and  shall  enjoy  all  other  privileges,  &c.,  of  a  land- 
lord as  to  pleading,  avowing,  and  be  entitled  to  the  same  costs 
and  damages,  and  shall  have  the  same  power  of  enforcing  cove- 
nants and  agreements,  of  re*entry  in  case  of  breach,  of  removing 
tenants  and  determining  their  estates,  that  the  bankrupt  himself 
would  have  if  he  had  not  become  bankrupt.  This  clause  is  to 
apply  to  all  copyhold  lands,  but  as  to  lands  of  any  other  tenure 
only  to  those  which  the  commissioner  may  dispose  of  under  this 
Act,  after  bankrupt's  decease. 

Copyholds. — Copyhold  and  customary-hold  property  does  not 
vest  in  the  assignees  by  virtue  of  their  appointment,  like  the  rest 
of  the  bankrupt's  property,  but  remains  in  the  bankrupt.  See 
Doe  v.  Parke,  4  A.  &  E.  816.  Under  the  12  &  13  Vict.  c.  106,  s. 
209,  the  court  was  empowered  to  convey,  by  deed  enrolled  in  the 
court  of  the  manor,  any  interest  in  such  land  to  whicli  the  bank- 
rupt was  entitled.  That  section  is  repealed,  and  instead  thereof 
the  24  &  25  Vict.  c.  134,  s.  114,  enacts  that— "the  court  shall 
have  power  to  dispose,  for  the  benefit  of  the  creditors,  of  any  estate 
or  interest  at  law  or  in  equity  which  at  adjudication  or  afterwards 
before  order  of  discharge,  a  bankrupt  has  in  any  copyhold  or 
customary  land,  and  to  make  an  order  vesting  the  land,  or  such 
estate  or  interest  as  the  bankrupt  has  therein,  in  such  person  and 
in  such  manner  as  the  court  shall  think  fit.'' 

By  12  &  18  Vict.  c.  106,  s.  210,  every  person  to  whom  such 
conveyance  has  been  made  shall  be  admitted,  on  payment  of  the 
customary  dues.  A  conveyance  to  a  man  and  the  heirs  of  his 
body,  of  land  in  a  manor  where  there  is  no  custom  to  entail  copy- 
holds, is  a  conveyance  of  a  fee  simple  conditional  at  common 
law.  Doe  v.  Clark,  5  B.  &  Aid.  458.  Such  vesting  order  by  the 
court  in  the  case  of  entailed  copyhold  lands  operates  as  if  the 
lands  had  been  duly  surrendered  into  the  hands  of  the  lord,  to 


BANKRUPT.  281 

tlie   use  of  the  purchaser^  who  may  claim  to  be  admitted  on 
payment  of  the  customary  fines^  &c.      2  &  3  Will.  IV.  c.  74^ 
8.  66.     As  to  the  rents  and  profits  of  the  land  until  such  order  ^. 
see  ante,  p.  280. 

M&rtgaged  Estates. — ^These  pass  to  the  assignees^  like  the  other 
lands  of  the  bankrupt,  but  by  the  12  &  18  Vict.  c.  106,  s.  149, 
it  is  provided  that  '^if  any  bankrupt  shall  have  granted,  con« 
veyed,  assured,  or  pledged  any  real  (or  personal  estate),  or 
deposited  any  deeds,  such  grant,  conveyance,  assurance,  pledge, 
or  deposit  being  upon  condition  or  power  of  redemption  at  a 
future  day  by  payment  of  money  or  otherwise,  the  assignees  may, 
before  the  time  of  the  performance  of  such  condition,  make  pay- 
ment or  tender  of  money,  or  other  performance  according  to  such 
condition,  as  fully  as  the  bankrupt  might  have  done,  and  after 
such  tender,  payment,  or  performance,  such  real  or  personal 
estate  may  be  sold  and  disposed  of  for  the  benefit  of  the 
creditors.'^  Under  the  above  section  the  assignees  may  vest  the 
legal  estate  in  them  by  payment  or  tender,  either  before  or  on 
the  day  on  which  the  mortgagee's  estate  on  non-payment  becomes 
absolute,  but  not  afterwards  ig). 

Leaseholds  and  Freeholds  subject  to  rents.— K  term  for  jes^  and 
a  tenancy  from  year  to  year  {h)  do  not,  it  seems,  pass  to  the 
assignees  by  virtue  of  their  appointment  (i).  The  assignees  may 
take  possession  or  not,  as  they  think  fit,  under  the  145th  section) 
but  till  they  have  elected  to  take  the  term,  &c.,  or  the  bankrupt 
has  delivered  up  the  lease  to  the  lessor  under  the  statute  {k)y 
the  term  remains  vested  in  the  bankrupt  (/).  Thus  where  the 
assignees  on  being  ordered  to  elect  whether  they  would  accept  or 
decUne  a  tenancy,  declined  it,  and  no  formal  notice  was  given  to 
the  bankrupt,  or  any  further  step  taken,  it  was  held,  that  the 
bankrupt's  tenancy  still  continued,  and  that  the  landlord  had  a 
right  to  distrain  on  the  goods  of  a  stranger  on  the  premises  for 
subsequently  accruing  rent  (m).  And  the  rule  is  the  same  in 
insolvency,  under  the  1  &  2  Vict.  c.  110  (n). 

By  12  &  18  Vict.  c.  106,  s.  145,  "if  the  assignees  of  the  estate 


{g)  Dunn  ▼.  Mattey,  6  A.  &  E.  479.  virtue  of  their  appointment  under  12  ft 

{k)  An$dl  V.  Robton,  2  C.  &  J.  610.  13   Vict.  c.  106.     Sed  queers.     The  m- 

{%)  Oopeland  v.  Stepkeiu,  1  B.  &  Aid.  signees  in  that  case  had  dearly  elected  to 

593.     In  CaHwright  y.  QUyvtr,  80  L.  J.  take  to  the  leaae,  for  they  had  sold  it  to 

Ch.  324,  SiuaH,  V.  C,  said  that  the  deci-  a  third  party  who  was  in  poesession.  See 

aion  in  Copeland  ▼.  SUphmt  was  no  longer  BaUinge  v.  WiUon,  Holt,  290. 

applicable,  and  drew  a  distinction  be-  {k)  Briygs  ▼.  Sowry,  8  M.  &  W.  729. 

tween  a  statutable  oonToyance  of  all  the  {I)  Tuck  v.  Fyeon,  6  Bingh.  821. 

bankrupt's  property  by  the  oommissioners  (m)  BrockUhunt  y.  Zawe,  7  £.  &  B.  176. 

under  the  6  Geo.  IV.  o.  16,  and  a  sta-  (n)  Bishop  y.  TruHeea  of  Bedford  Ckik- 

tuUble    transfer   to    the    assignees    by  rity,  29  L.  J.  Q.  B.  53. 
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and  effects  of  any  bankrupt  having  or  being  entitled  to  any  land, 
either  under  a  conveyance  to  him  in  fee  or  under  an  agreement  for 
any  such  conveyance,  subject  to  any  perpetual  yearly  rent  reserved 
by  such  conveyance  or  agreement,  or  having  or  being  entitled  to 
any  lease  or  agreement  for  a  lease,  shall  elect  to  take  such  land  or 
the  benefit  of  such  conveyance  or  agreement,  or  such  lease  or  agree- 
ment for  a  lease,  as  the  case  may  be,  the  bankrupt  shall  not  be 
Jiable  to  pay  any  rent  accruing  after  the  issuing  of  the  fiat  or  filing 
of  the  petition  for  adjudication  of  bankruptcy  against  him,  or  to  be 
sued  in  respect  of  any  subsequent  non-observance  or  non-perform- 
ance of  the  conditions,  covenants  or  agreements  in  any  such  con- 
veyance or  agreement  or  lease,  or  agreement  for  a  lease ;  and  if  the 
assignees  shall  decline  to  take  such  land,  or  the  benefit  of  such 
conveyance  or  agreement  or  lease,  or  agreement  for  lease,  the  bank- 
rupt shall  not  be  liable  if,  within  fourteen  days  after  he  shall  have 
had  notice  that  the  assignees  have  declined,  he  shall  deliver  up  such 
conveyance  or  agreement  or  lease,  or  agreement  for  lease,  to  the 
person  then  entitled  to  the  rent,  or  having  so  agreed  to  convey  or 
lease,  as  the  case  may  be ;  and  if  the  assignees  shall  not  (upon  being 
thereto  required)  elect  whether  they  will  accept  or  decline  such 
land  or  conveyance  or  agreement  for  conveyance,  or  such  lease  or 
agreement  for  a  lease,  any  person  entitled  to  such  rent,  or  having  so 
conveyed  or  agreed  to  convey,  or  leased  or  agreed  to  lease,  or  any 
person  claiming  under  him,  shall  be  entitled  to  apply  to  the 
court,  and  the  court  may  order  them  to  elect  and  deliver  up  such 
conveyance  or  agreement  for  conveyance,  or  lease  or  agreement 
for  lease,  in  case  they  shall  decline  the  same,  and  the  posses- 
sion of  the  premises,  or  may  make  such  order  therein  as  it  shall 
think  fit." 

This  section  is  a  material  extension  of  the  corresponding  pro- 
visions of  the  repealed  statutes  (o) .  A  parol  contract  is  within  this 
clause,  and  in  such  a  case,  an  offer  by  the  bankrupt  to  deliver  up 
possession  is  equivalent  to  a  delivery  of  the  lease  or  agreement  (;?)• 
"  It  is  quite  clear  that  a  condition  or  agreement,  from  the  obser- 
vance of  which  the  bankrupt  may  be  relieved  under  this  section, 
must  be  contemporaneous  with,  and  form  part  of,  the  terms  of  the 
demise''  (q). 

It  is  often  difficult  to  ascertain  whether  the  assignees  of  the 
bankrupt  are  to  be  considered  as  having  elected  to  take  a  lease, 
&c.,  under  this  section.  The  result  of  the  various  cases  upon  this 
subject  is,  that  the  assignees  of  the  bankrupt  are  not  liable  as 


(o)  49  Geo.  III.  c.  121,  s.  19,  and  6  .  (p)  Slack  ▼.  Skarpe,  8  A.  &  E.    866; 

Geo.  lY.  c.  16,  B.75;  and  see  post,  tit.  Ej^f^,  liopton,  2  M.   D.  &  De  G.  347; 

•*  Covenani."     By  sect.   146  vendors  of  Briggs  v.  Sawry,  8  M.  &  W.  729. 

lands  may  compel  the  asBignees  to  elect  {q)  Per  Jervis,  C.  J.,  in  Maples  y.  Pqt- 

'Whether  they  will  abide  by  or  decline  a  per,  18  C.  B.  187  ;  25  L.  J.  C.  P.  248. 
contract  of  sale. 
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assignees  of  the  term^  unless  they  have  done  some  act  which 
unequivocally  indicates  to  the  lessor  that  they  have  elected  to  take 
the  benefit  of  the  lease  (r).  But  if  they  have  once  done  some 
act  to  indicate  their  election,  e.g.,  continuing  a  trade  for  the  benefit 
of  creditors,  they  cannot  subsequently  decline  (s) ;  and  they 
must  make  their  election  within  a  reasonable  time,  which  is  a 
question  for  the  jury  (t).  But  now  by  s.  181  of  24  &  25  Vict.  c. 
134, — '^  In  every  case  of  a  lease  or  an  agreement  for  a  lease  it  shall 
be  lawful  for  the  assignees  to  elect  to  take  the  same  and  the 
benefit  thereof,  and  to  keep  possession  of  the  premises  up  to  some 
quarter  or  half-yearly  day,  on  which  rent  is  made  payable  by 
the  same  lease  or  agreement,  such  day  not  being  more  than  six 
months  from  the  adjudication  of  bankruptcy,  and  upon  such  day 
to  decline  such  lease  or  agreement  for  a  lease.'^ 

If  the  assignees  decline  to  accept  a  lease,  under  which  the 
bankrupt  is  entitled  ''at  the  expiration  or  other  sooner  deter- 
mination of  the  term,''  to  take  away  the  off-going  crop,  the 
assignees  may,  on  payment  of  the  rent,  take  it  away  also  (u).  So 
if  the  bankrupt  is  bound  to  leave  straw,  &c.,  on  the  farm,  the 
assignees  must  leave  it  (a?).  {See post,  p.  818.)  By  the  12  &  18 
Vict.  c.  106,  s.  144,  no  assignee  of  any  bankrupt  or  any  purchaser 
from  such  assignee  may  dispose  of  any  hay,  straw,  or  other  pro- 
duce of  the  land,  or  any  manure  or  dressing  intended  for  the  land, 
and  being  thereon,  otherwise  than  the  bankrupt  himself  might  have 
done;  and  by  the  14  &  15  Vict.  c.  25,  s.  8,  the  tenant  of  a  farm 
or  lands  may  remove  any  buildings,  machinery,  &c.,  that  he  has 
erected  with  the  consent  of  the  landlord,  and  not  in  pursuance 
of  any  obligation,  "  either  for  agricultural  purposes  or  for  the 
purposes  of  trade  and  agriculture,''  if  the  landlord,  after  notice, 
will  not  buy  them. 


VII.  Of  Property  in  the  Possession  of  the  Bankrupt  as 
reputed  Owner. 

By  12  &  13  Vict.  c.  106,  s.  125 — (which  is  a  re-enactment  of 
6  Geo.  IV.  c.  16,  s.  72) — "  if  any  bankrupt,  at  the  time  he  becomes 
bankrupt,  shall,  by  the  consent  and  permission  of  the  true  owner 
thereof,  have  in  his  possession,  order,  or  {y)  disposition,  any  goods  or 

(r)  See  the  cases  on  this  subject,  post,  (u)  Exp»  Maundrdl,  Buck,  88 ;  Stans- 

pp.  520, 537 ;  and  Page  ▼.  Qodden,  2  Sta.  fdd  ▼.  Mayor  dtc.  of  Portsmouth,  4  C.  fi. 

809.  K.  S.  120,  ace 

(s)  Clark   t.   Hume,   R.  k    M.    207;  (x)  Exp.  Wkitlington,  Buck,  S7. 

Broome  t.  Robinson,  7  East,  889,  ace,  ( y)  To  be  read  "  and,"  per  PoUoch, 

(t)  MacUey   v.  Pattendtn,   80    L.  J.  C.  B.,  10  Exch.  550.    See  3  Taunt.  490. 
Q.  B.  225. 
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chattels  (z),  whereof  he  was  reputed  owner,  or  whereof  he  had  taken 
upon  him  the  sale,  alteration,  or  disposition  as  owner,  the  court 
shall  have  power  to  order  the  same  to  be  sold  and  disposed  of  for 
the  benefit  of  the  creditors  under  the  bankruptcy :  provided,  that 
nothing  herein  contained  shall  invalidate  or  affect  any  transfer  or 
assignment  of  any  ship  or  vessel,  or  any  share  thereof,  made  as  a 
security  for  any  debt  or  debts,  either  by  way  of  mortgage  or  assign- 
ment, duly  registered  according  to  the  provisions  of  an  Act,  &c. 
(8  &  9  Vict,  c.  89),  or  any  of  the  acts  therein  mentioned  (a) ;  and 
by  17  and  18  Vict.  c.  104,  s.  72,  no  registered  mortgage  of  any 
ship  {b)  or  of  any  share  therein,  shall  be  affected  by  any  act  of 
bankruptcy  of  the  mortgagor  after  the  registration  of  the  mortgage, 
although  he  may  have  the  possession,  or  be  the  reputed  owner  of 
the  ship  or  share.^*     See  post,  tit.  "  Shipping.'^ 

''  The  meaning  of  this  statute,"  says  Parke,  B.  (c),  ''  is  well 
explained  by  Lord  Redesdate,  in  Joy  v.  CampbeU  {d),  in  construing 
the  analogous  Irish  Act.  His  lordship  says,  that  'it  refers  to 
chattels  where  the  possession,  order  and  disposition  is  in  a  person 
who  is  not  the  owner,  to  whom  they  do  not  properly  belong,  who 
ought  not  to  have  them,  but  whom  the  owner  permits  unconscien* 
tioualyt  as  the  act  supposes,  to  have  such  order  and  disposition. 
The  object  was  to  prevent  deceit  by  a  trader,  from  the  visible 
possession  of  property  to  which  he  was  not  entitled ;  but  in  the 
construction  of  the  act  the  nature  of  the  possession  has  always 
been  considered,  and  the  words  have  been  considered  to  mean, 
possession  of  the  goods  of  another,  with  the  consent  of  the  true 
owner/  "  The  effect  of  the  section  is,  that  goods  in  the  order  and 
disposition  of  the  bankrupt  do  not  pass  to  his  assignees  under  the 
14 1st  section  of  the  act,  as  they  would  have  done  by  the  general 
assignment  under  the  old  law ;  but  in  order  to  deal  with  such 
property,  the  Court  of  Bankruptcy  must  make  an  order  under 
this  section  to  sell  and  dispose  of  it  {e).  Such  order  may  be 
obtained  ex  parte  (/) ;  but  it  is  not  conclusive  on  the  true 
owner  {g) ;  when  obtained  (A),  it  relates  back  to  the  act  of  bank- 
ruptcy, so  that  the  assignees,  defendants  in  trover,  may,  under 
a  plea  of  not  possessed,  rely  on  the  order,  though  made  after 
action  (t).     The  order  must  specify  the  particular  goods  to  be 


(z)  Thie    includeB   choses    in    action.  (c)  Load  ▼.  Oreeny  15  M.  k  W.  216. 

Postf  p.  287.  See  Exp.  Barclay,  5  De  G.  M.  &  G.,  per 

(a)  The  8  &  9  Vict.  c.  89,  was  repealed  Lord  Cranworth,  C. 
by  17  &  18  Vict  c.  120.     The  present  (d)  1  Sch.  &  L.  386. 

act  is  17  &  18  Vict,  c  104,  and  18  k  19  (e)  Healop  ▼.  Baker,  6  Ezch.  740. 

Vict.  0.  91.  (/)  Bxp.  Wood,  i  De  O.  M.  k  G.  861. 

(b)  Aroortgageofan'unfinishedshipexe-  (g)  Graham  t.  Furber,  14  C.  B.  184. 
cnted  before  the  ship  has  been  registered  {h)  See  Be  Atkinton,  1  Fonb.  B.  R. 
by  the  owner  (the  mortgagor),  but  which  246. 

mortgage  is  registered  afterwai^is,  is  valid.  (i)  Hedop  v.  Baker,  8  Exoh.  411. 
Bdl  T.  Bank  of  London,  3  U.  &  N.  730. 
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sold  {k)  but  it  is  not  essential  that  the  name  of  the  supposed  true 
owner  should  be  referred  to  (/). 

"  At  the  time  he  becomes  bankrupt.'' — ^That  is,  at  the  time  of  the 
act  of  bankruptcy  {m) ;  and  if  the  goods  are  taken  out  of  the  bank- 
rupt's possession  before  (n),  or  do  not  come  into  his  hands  till 
after  (o),  the  act  of  bankruptcy,  they  will  not  be  within  the  section. 
With  regard  to  choses  in  actions  Sir  W,  Grants  M.  R.,  in  Jones  v. 
Gibbons,  9  Ves.  410,  says,  "  In  order  completely  to  divest  the 
bankrupt  of  debts,  he  must  hare  done  everything  that  is  equivalent 
to  a  delivery  of  chattels  personal,  that  is,  of  moveable  goods ;  that 
which  is  equivalent  to  delivery  of  moveables  is,  in  the  case  of  a 
debt,  an  assignment  and  delivery  of  the  security,  if  any,  and 
notice  to  the  debtor  of  the  assignment  '*  (/?). 

"5y  the  consent  and  permission  of  t?ie  true  ottmer/' — ^Where 
therefore  A.,  a  trader  and  an  officer  in  the  East  India  Company's 
service,  assigned  his  privilege  of  shipping  goods  from  the  East 
Indies  to  England,  to  B.,  for  a  valuable  consideration;  and  in 
order  to  evade  the  by-laws  of  the  East  India  Company,  which  pro- 
hibited such  assignment^  the  goods  were  shipped,  entered,  ware« 
housed  and  sold  by  the  company  in  A.'s  name,  and  the  proceeds 
carried  to  his  account :  but  before  A.  received  those  proceeds  from 
the  company,  he  became  bankrupt ;  it  was  held,  that  his  assignees 
were  entitled  to  recover  the  amount  in  an  action  for  money  had 
and  received  against  the  company  {q\  But  if  the  true  owner 
be/ore  the  act  of  bankruptcy  demands  possession  of  the  bankrupt, 
and  is  refused,  the  goods  will  not  be  subject  to  an  order  under  the 
section  (r).  So  where  notice  of  the  true  owner's  title  is  given 
before  the  act  of  bankruptcy  to  persons  to  whom  the  bankrupt  has 
let  out  the  goods  («). 

And  the  rule  is  the  same  in  case  of  choses  in  action,  debts,  &c. 
which  have  been  assigned  by  the  bankrupt  before  the  bank- 
ruptcy, and  in  which  case,  if  the  real  owner  (the  assignee 
of  the  debt)  takes  all  proper  steps  to  obtain  possession  of  the 
debt,  it  does  not  remain   in   the  order  and   disposition   of  the 

(Ir)  Quartermaine  v.  BittlesUme,  18  C.  B.  ment  is  necessary,  qticsre.    See  AcrafMn 

183.  V.  Bates,  29  L.  J.  Q.  B.  78. 

(0  Frahney  ▼.  Carrick,  1  H.  &  N.  668.  (g)  Gardm  v.  E,  L  dmpwvy,  7  T.  R. 

Bee  Hedap  ▼.  Baker,  8  Exch.  411.  228. 

(w)  FatDceU  v.  Feame,  6  Q.  B.  20.  (r)  Smith  v.  Topping,  5  B.  &  Ad.  674. 

(«)  Starer  v.  Hunter,  8  B.  &  C.  880 ;  («)  Price  v.  Grooni,  2  Exch.  642.     If 

JErp.    WatkijiM,   1   Dea.    296  ;    /onet    v.  the  demand  or  notice  be  not  made  till 

Dwyer,  16  East,  21 ;  Arhouin,  ▼.  WiUiams,  after  the  act  of  bankruptcy,  the  abore 

R.  dt  M.  72.    But  Bee  Darby  ▼.  Smith,  8  rale  does  not  apply ;  but  in  such  a  case 

T.  R.  82.  the  demand  or  notice,  if  made  before 

g»  Ljfon  T.  Weldon,  2  Bingh.  834.  fiat  and  without  notice  of  the  act  of 

)  Whether  in  the  case  of  yoods^oi  bankruptcy,  will  be  protected  as  a"  trann- 

which  aotoal  possession  cannot  bo  taken,  action"  under  the  ISSrd  section.     See 

e.  g.  gooda  at  Bea»  any  notice  of  an  assign-  post,  p.  303. 
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bankrupt  with  the  consent  of  the  true  owner  within  the  section. 
H.^  residing  in  Australia^  was  indebted  to  A.  On  the  8th  January, 
\S4i4f,  A.,  bond  fide  and  for  Taluable  consideration^  assigned  the 
debt  to  W.,  who,  on  the  22nd  January,  joined  A.  in  a  letter 
notifying  the  assignment  to  H.,  and  requiring  him  to  pay  the 
debt  to  W.  This  letter  was  posted  on  the  1st  February,  and  could 
not  have  reached  H.  in  Australia  till  long  after  the  10th  February, 
on  which  day  a  fiat  in  bankruptcy  issued  against  A.  On  the  S9th 
January,  H.  remitted  by  letter  50/.,  which  was  received  after  the 
fiat  and  handed  to  W.  It  was  held,  that  the  debt  did  not  remain 
in  the  order  and  disposition  of  the  bankrupt  by  the  consent  of  the 
true  owner,  as  W.  had  taken  every  possible  step  to  obtain  pos- 
session of  it  {t).  There  are  numerous  decisions  in  the  books  as  to 
the  sufficiency  of  notice  to  prevent  the  operation  of  the  section  in 
the  case  of  assignment  of  policies  and  other  choses  in  action  (u), 
'*  Knowledge ''  (by  the  debtor)  "  is  enough,  from  whatever  quarter 
obtained,  and  a  formal  notice  is  not  necessary,''  per  Patteson,  J., 
in  Tihbits  v.  George,  5  A.  &  E.  111.  The  true  rule  appears  to  be 
that  where  there  is  nothing  beyond  the  simple  act  of  assignment, 
the  jury  may  be  properly  directed  to  find  that  there  has  been  no 
change  of  ownership,  but  that  where  there  are  other  facts  tending 
to  show  notice  to,  or  knowledge  by,  the  debtor,  they  should  be 
told  to  say  upon  the  whole  of  the  evidence  who  was  the  reputed 
owner  of  the  debt  in  question.  Edwards  v.  Scott,  1  M.  &  6.  962, 
From  the  above  considerations  it  will  follow  that  the  section 
has  no  application  to  the  case  of  a  bankrupt  in  possession  of  his 
own  property.  In  order  to  bring  a  case  within  it,  there  must  be 
a  real  owner  distinct  from  an  apparent  owner,  and  the  real  owner 
must  consent  to  the  apparent  ownership  as  such  {x).  A  vendor,  a 
warehouseman,  sold  wines,  then  in  his  warehouse,  for  which  a 
bill,  accepted  by  the  vendee,  at  three  months,  was  given,  the 
vendor  putting  into  the  hands  of  the  vendee  a  note,  acknowledging 
that  he  held  the  wines,  subject  to  his  order,  rent  free.  The 
acceptance  was  dishonoured,  and  amount  not  paid.  Afterwards, 
the  vendee  became  bankrupt,  the  wines  still  remaining  in  the 
vendor's  warehouse.  It  was  held,  that  the  section  did  not  apply ; 
for  it  referred  to  cases  where  the  bankrupt  shall,  '^  by  the  consent 
of  the  true  ovmer^^  have  goods  in  his  possession ;  here  the  bank- 
rupt, if  he  had  possession,  was  himself  the  true  owner,  under  the 
contract  of  sale  (y).     Where,  by  agreement  between  B.  and  the 

(t)  BtlcktT  y.   BiOamy,  2  Ezoh.  303.  219 ;  Exp,  Arkwright,  8  M.  D.  &  De  Q. 

See  Re  Brewster,  4  De  G.  M.  &  Q.  866;  129. 
£xp.  KeUaU,  De  Q.  852.  {x)  Per  Parke,  B.,  in  Load  v.  Oretn^,  15 

(tt)  See  BtUher  v.  Campbell,  8  Q.  B.  1 ;  M.  &  W.  283 ;  per  Lord  Cranworth,  C, 

Gale  V.  LewU,  9  Q.  B.  730,  and  oases  in  Be  Barday,  5  De  G.  M.  &  Q.  415.  See 

quoted ;  in  equity,  BarUett  v.  BarUctt,  Exp,  Graves,  25  L.  J.  Bank.  58. 
8  Sm.  &  G.  533,  S.  C,  on  app.,  1  De  G.  {y)  Townley  y.  Crwnp,  4  A.  &  £.  58. 

A  J.  127;   Be  Barr'e  Trusis,  4  K.  &  J. 
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defendant^  B.  agreed  on  payment  to  him  of  a  certain  sum  to 
convey  to  the  defendant  a  dwelling-house,  and  to  deliver  possession 
of  all  the  household  furniture  and  stock,  and  that,  after  formal 
possession  delivered  to  the  defendant,  B.  should  be  allowed  to 
remain  in  possession  for  three  months  without  paying  rent ;  which 
agreement  was  notorious  in  the  neighbourhood  (z),  and  the  money 
was  paid  by  the  defendant,  and  a  formal  delivery  made  to  him, 
and  B.  afterwards  left  in  possession  according  to  the  agreement, 
and  B.  became  a  bankrupt  whilst  he  so  remained  in  possession, 
and  before  the  expiration  of  the  three  months ;  held,  that  this  was 
not  within  the  statute,  since,  during  the  three  months,  the  bankrupt 
was  in  of  his  own  right,  as  owner  in  pursuance  of  the  agreement, 
and  not  by  permission  of  the  true  owner  (a).  And  where  A.  bought 
goods  with  the  fraudulent  intention  of  never  paying  for  them,  and 
kept  them  until  the  time  of  his  bankruptcy,  it  was  held,  that  they 
were  not  in  his  possession  by  the  consent  of  the  true  owner,  within 
the  section,  for  that  A.  was  the  real  owner,  subject  to  the  right  of 
the  vendors  to  disaffirm  the  contract  on  the  ground  of  fraud  (b). 
No  consent  of  the  true  owner  can  be  implied  where  such  owner  is 
ignorant  of  the  existence  of  the  property,  or  of  his  own  right 
to  it  (c). 

*^  Any  goods  or  chattels,'*— The  statute  applies  only  to  goods  and 
chattels,  and,  consequently,  does  not  affect  fixtures,  whether  trade 
fixtures  or  others  {d).  Thus  it  was  held  in  Horn  v.  Baker,  9  East, 
215,  that  vats  and  stills  belonging  to  a  distillery,  and  which  were 
fixed  to  the  freehold,  were  not  affected  by  the  statute,  and  the 
same  doctrine  was  laid  down  in  Clarke  v.  Crownshaw,  3  B.  &  Ad. 
804,  as  to  the  machinery  and  things  affixed  to  the  freehold  of  a 
mill  and  iron  forge:  in  Coombs  v.  Beaumont,  5  B.  and  Ad.  72,  as 
to  a  steam-engine  in  a  colliery ;  and  in  Eitp,  Lloyd,  1  Mont.  &  Ayr, 
494,  as  to  a  steam-engine,  &c.,  erected  for  the  purposes  of  trade 
and  fixed  to  the  freehold,  in  the  case  of  an  equitable  mortgage. 

Choses  in  action  (e),  as  debts  (/)  (except  mortgage  debts  {g) ), 
bills  of  exchange  {h),  policies  of  assurance  (i),  and  the  like,  fall 
within  the  description  of  goods  and  chattels.  So  a  right  to  print 
a  newspaper  (k) ;  shares  in  public  companies  not  owning  realty  (/) ; 
shares    in    companies    owning    realty,   but    declared,    either   by 

{«)  See  IfUkenbotham  v.  Groves,  2  C.  (/)  Per  Lord  Eldon,  C,  in  E.rp.  Rvffin, 

&  P.  492.     See/XMf,  p.  203.  6  Yes.  128.     See  Belcher  v.  Bellamy. 

(a)  MvUer  v.  Mon,  1  M.  &  S.  335.  ig)  Jmet  v.  Gibbtm»,  9  Ves.  407 ;  Exp. 

{h\  Load  ▼.  6rc«*,  15  M.  &  W.  216.  Womald,  2  L.  T.  N.  S.  544. 

See  While  v.  Oarden,  10  C.  B.  919.  (A)  ffomblowery.  Proud,  2B.  &  Aid.  327. 

(c)  JU  Eawbone,  3  K.  &  J.  476.     See  (t)   WaU  ▼.  Eeid,  2  Hare,  249. 

Praser  v.  Swanna  Canal  Co.,  post,  p.  289.  {k)  Longman  v.  Tripp,  2  N.  B.  67;  Pe 

(d)  Exp.  Barclay,  5  De  Q.  M.  &  G.  403;  Baldwin,  2  De  G.  &  J.  230. 
Whitmore  y.  Empton,  23  Beav.  813.  {I)  Exp.  VatucJiall  Bridge  Company,  I 

(e)  Ryall  ▼.  PoUe,  I  Atk.  165.  See  GL  &  J.  101.  But  as  a  decision  in  the 
Bddur  T.  Bellamy,  2  Exch.  803.  case  of  this  particakr  oompany  this  case  ia 
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statute — e.g.y  railways  under  the  Companies  Clauses  Consolidation 
Act  (m),  or  by  deed  of  settlement  between  the  shareholders  (n) — 
to  be  personal  estate  (o) ;  stock  in  the  funds  [p) ;  freight  (q).  So 
mortgages  or  sales  upon  condition  of  goods^  as  well  as  absolute 
sales  (r),  and  a  mortgage  by  one  partner  to  another  of  a  moiety  of 
stock  in  trade  is  not  distinguishable  from  a  mortgage  to  a  stranger^ 
if  the  mortgagor  is  suifered  to  continue  in  possession  as  visible 
owner  («).  So  a  contingent  reversionary  interest  (/),  or  an 
annuity  under  a  will  (t/).  But  mortgages  of  real  estate  are  not 
within  the  section  (.r),  nor  terms  of  years,  for  they  savour  of  the 
realty  (y). 

The  principal  difficulty  in  deciding  questions  on  this  clause  lies 
in  ascertaining  whether  the  bankrupt  is  reputed  owner  or  not. 
When  this  fact  is  settled,  the  application  of  the  statute  is  easy ; 
for  from  the  reputed  ownership  false  credit  arises ;  from  that  false 
credit  arises  the  mischief,  and  to  that  mischief  the  remedy  of  the 
statute  applies.  This  is  a  question  of  fact,  and  not  of  law  {z) ; 
and  hence  it  seems  proper  to  leave  it  to  the  jury  to  say  whether, 
under  the  circumstances,  the  bankrupt  had  the  reputed  ownership 
of  the  goods  at  the  time  (a).  The  Bills  of  Sale  Registration  Act 
(17  &  18  Vict.  c.  86)  has  not  aflFected  the  doctrine  of  reputed 
ownership  {b) ;  except  so  far  as  the  registration  of  a  bill  of  sale  is 
an  element  in  the  consideration  of  the  fact  of  reputed  owner- 
ship (c) ;  it  is  not  sufficient  per  se  to  take  the  case  out  of  the 
operation  of  the  section  [d).  The  section  applies  to  goods  of  a 
third  person  in  the  possession  of  a  bankrupt,  as  well  as  to  those 
that  were  originally  his  (e). 

Property  Mortgaged  by  Bankrupt. — A.,  a  brewer  in  partnership 
with  B.,  mortgaged  to  C,  in  trust  for  B.,  his,  viz.  A/s,  moiety  of 
the  utensils,  stock  in  trade,  debts,  profits,  &c.,  for  securing  a  sum 
of  money  lent  to  him  by  B.,  but  continued  in  po9session  of  the 
stock,  &c.,  and  received  the  debts  as  if  in  partnership  with  B.,  and 

dearly  wrong  {Exp.  Laruiaster  Canal  Co.,  (s)  8.  C. 

1  Mont.  120),aDd  as  a  decision, generally,  (t)  Re  Havbone^  3  K.  &  J.  476. 

on  shares  in  companies  owning  realty,  (u)  Exp.  Smyth,  8  M.  D.  &  De  Q.  687. 

would  seem  to  go  too  far, "  since  it  would  (x)  Jonta  v.  Gibbon*,  9  Ves.  407 ;  Exp. 

make  the  shares  in  any  trading  company  Womald,  2  L.  T.  N.  S.  644. 

real  property,  if  they  were  seised  of  an  (y)  Steven*  v.  Sole,  1  Ves.  sen.  352. 

acre  of  ground,  a  counting-house,  or  a  («)  Hamilton  v.  Bell,  10  Ezdi.  645; 

cart-shed."   Per  Lord  Brougham,  C,  8.  C,  Edward*  v.  ScoU,  1  M.  &  G.  962;  West 

I  Mont,  k  B.  Ill  ;  Rrp.  Spencer,  1  Dea.  v.  Beid,  2  Hare,  256. 

468  ;  Ejcp.  Richardson,  3  Dea.  496 ;  Exp,  (a)  Lawrence,  J.,  in  Horn  ▼.  Baker,  9 

Valiance,  ace.  "East,  241. 

{m)  E.rp,  BouUan,  1  De  Q.  &  J.  163.  (b)  Badger  y.  Shaw,  29  L.  J.  Q.  B.  78. 

(n)  Exp.  Vallance,  2  Dea.  354.  See  Nic/tolson  y.  Hooper,  3  R  &  N.  884. 

(o)  Exp.  Lawrence,  De  G.  269.  (c)  Badger  ▼.  Shaw,    See  Be  Hamt,  1 

ip)  Brown  v.  Bellari*,  5  Madd.  58.  L.  T.  N.  S.  467. 

iq)  Le*lie  v.  Guthrie,  1  B.  N.  C.  697.  (rf)  Badger  v.  Skaw. 

(r)  Ryall  v.  Ralle,  vU  «*p.  (c)  Mace  v.  CaddL,  Cowp.  282. 
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afterwards  became  bankrupt ;  it  was  held  by  Lord  Hardwicke,  Ch.^ 
assisted  by  Burnet,  J.,  Parker,  C.  B.,  and  Lee,  C.  J. :  1st,  On  the 
authority  of  the  case  of  Stevens  v.  Sole,  cited  1  Atk.  170,  that  a 
conveyance  of  goods  and  chattels,  by  way  of  mortgage,  or  with 
condition  of  redemption,  was  within  the  statute,  and  that  the 
mortgagee  or  vendee  upon  condition  was  ''true  owner  and  pro- 
prietor '^  within  the  meaning  of  that  statute  (/).  And  it  makes 
no  difference  that  the  mortgaged  chattel  be  temporarily  out  of  the 
possession  of  the  bankrupt  mortgagor,  as  in  Homeby  v.  Miller, 
1  E.  &  E.,  102  [g),  in  which  case  a  portable  steam-engine  was  in 
the  possession  of  a  farmer  (to  whom  it  had  been  let  on  hire  by 
the  bankrupt)  at  the  time  of  the  bankruptcy.  But  it  is  otherwise 
where  the  mortgagor's  bailee,  and  not  the  mortgagor,  becomes 
bankrupt,  at  least  if  the  mortgagee  has  no  knowledge  of  the  bail- 
ment ;  Praser  v.  Swansea  Canal  Company,  1  A.  &  E.  354.  2ndly, 
That  ''goods  and  chattels''  included  debts;  and  in  this  case 
notice  of  the  assignment  of  the  debts  to  the  partner  not  having 
been  given,  the  assignees  of  the  bankrupt  were  entitled  to  dispose 
of  them  for  the  benefit  of  the  creditors  in  general  (A). 

Partners. — It  was  held  in  RyaU  v.  RoUe,  3rdly,  That  the 
mortgage  to  C,  in  trust  for  B.  the  partner,  was  not  to  be  distin- 
guished from  a  mortgage  to  a  stranger,  under  the  circumstances 
of  this  case,  the  trustee  not  having  interfered.  That  if  it  had 
been  intended  to  take  the  case  out  of  the  statute,  B.,  when  he 
became  entitled  to  A.'s  moiety,  should  have  had  the  sole  and  not 
a  joint  possession  only :  that  A.,  having  continued  in  possession 
after  the  conveyance  as  visible  partner,  and  received  debts,  &c.,  by 
the  permission  of  B.,  had  the  order  and  disposition  of  the  goods 
and  chattels,  and  was  one  of  the  reputed  owners  as  much  as  B. 
Another  point  was  made  (t),  whether  B.,  by  the  loan  to  A.  his 
partner,  did  not  gain  a  special  lien  on  A.'s  moiety  of  the  partner- 
ship effects ;  but  it  was  determined  that  he  had  not  any  such  lien, 
there  not  being  any  authority  or  precedent  for  it  after  a  bank- 
ruptcy ;  and  that  it  was  a  dirorent  consideration  what  a  court  of 
equity  might  do  between  the  parties  themselves,  while  both 
remained  capable  of  transacting  for  themselves.  The  section 
applies  to  a  secret  partner,  who,  after  the  dissolution  of  partner- 
ship, permits  his  share  of  partnership  property  to  continue  in  the 
possession  of  the  bankrupt  [j). 

Property  Bailed  to  Bankrupt.^In  trover,  for  a  dyer's  plant,  it 

(/)RyaUy.RolU,lTea.B.ZiS;l  Atk.  (J)  Bxp.  Enderby,  in  JU€Klpin,2  B.  & 

166 ;  1  WilB.  260.  C.  889,  recognised  by  Tindal,  C.  J„  Exp, 

(g)  S.  C,  28  L.  J.  Q.  a  99.  Chuck,  8  Bingh.  472.    See  also  Smith  y, 

{h)  Ryaa  y.EoUe.  1  Ves.S.  848;  1  Atk.  Watwn,  2  B.  &  C.  401 ;  Exp.  ArboiUn, 

165 ;  1  WUt.  260.  De  O.  859  ;  BreU  y.  BeckwUh,  26  L.  J., 

(i)  1  Vee.  S.  878.  Gbanc.  180. 
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appeared  that  the  plaintiff  had  sold  the  plant  to  B.,  for  which  B« 
gave  the  plaintiff  two  promissory  notes,  one  payable  in  one  year, 
and  the  other  in  two  years  from  the  time  of  the  sale.  At  the  expi- 
ration of  the  first  year,  B.,  finding  it  inconvenient  to  pay  the  note 
then  due,  by  indenture  agreed  to  assign  and  deliver  the  plant  to 
plaintiff  in  consideration  of  his  delivering  up  the  notes ;  but  it  was 
stipulated  in  the  deed  that  A.  should  let  the  plant  to  B.  for  a  term 
of  years  at  a  certain  rent ;  B.  covenanted  to  pay  the  rent  quarterly, 
to  keep  the  plant  in  repair,  and  not  to  assign  it  without  the  consent 
of  the  plaintiff.  The  deed  contained  a  proviso  that  B.  should 
deliver  the  plant,  and  that  the  plaintiff  might  take  possession  of, 
the  same  on  failure  in  the  payment  of  the  rent.  There  was  a 
memorandum,  also,  that  B.  had  put  the  plaintiff  into  possession, 
by  the  delivery  of  one  winch  in  the  name  of  the  whole.  After- 
wards B.  became  bankrupt,  and  the  defendant,  being  chosen 
assignee,  took  possession  of  the  plant  as  part  of  the  effects  of  B. 
The  court  were  of  opinion  that  this  case  was  within  the  statute, 
and  Lord  Mansfield  said  that  he  had  not  any  doubt  that  this  was  a 
new  experiment  to  defeat  the  bankrupt  laws.  The  law  had  said  {k), 
that  a  trader  could  not  mortgage  his  effects  and  at  the  same  time 
keep  possession.  What  was  the  case  here  ?  The  bankrupt  sold 
and  kept  possession,  and  paid  interest  for  the  money ;  if  this  con* 
trivance  were  suffered,  it  would  open  a  door  to  avoid  the  statutes ; 
and  therefore  it  ought  not  to  be  allowed  to  prevail  {/).  So  where 
B.  kept  a  coffee-house,  and  a  creditor,  after  taking  in  execution  all 
the  household  furniture  and  other  articles  belonging  to  the  coffee- 
house, let  them  by  deed,  for  a  term  of  years,  to  B.,  who  cove- 
nanted not  to  remove  them  without  the  creditor's  consent: 
B.  having  continued  in  possession  under  this  deed  for  several 
years,  until  the  time  of  his  bankruptcy,  the  assignees  were  held  to 
be  entitled  to  the  property,  the  bankrupt  having  had  such  a  pos- 
session as  necessarily  created  a  reputation  of  ownership.  And 
being  the  reputed  owner,  and  appearing  to  have  the  order  and 
disposition  of  the  goods,  the  court  considered  him  as  having  taken 
upon  himself  the  sale,  order,  and  disposition,  within  the  meaning 
of  this  statute,  which  terms  they  observed  were  only  incidental  to 
reputed  ownership  (w).     Seepost^  p.  262. 

There  are  two  classes  of  cases  where  property  bailed  to  the 
bankrupt  has  been  held  to  come  within  this  section :  the  first  is, 
where  the  bankrupt  has  once  been  the  owner,  and  the  other  where 
he  has  not.  The  evidence  required  to  establish  reputed  ownership 
^n  each  of  these  cases  is  different.  In  the  former  case,  when  it  is 
once  proved  that  the  bankrupt  has  been  the  owner^  and  has  con- 

(h)  In  nyall  ▼.  Rolle,  supra.  (m)  Linghamy.  Biggt,  1  B.  &  P.  82. 

{I)  BryBon  v.  Wylie,  1  B.  *  P.  88,  n.;      See  MulUU  y.  Green,  8  C.  &  P.  382. 
^rtBliney  v.  Carrick,  1  H.  &  N.  653,  ace. 
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tinned  in  possession  nntil  the  act  of  bankruptcy,  the  presumption 
is^  that  he  then  continued  in  possession,  in  the  character  of 
owner  (n),  and  therefore  proof  of  those  facts  is  primd  fade 
evidence  that  the  bankrupt  is  both  reputed  and  real  owner.  Such 
was  the  foregoing  case  of  Lingham  v.  Biggs,  and  the  following  of 
Lingard  v.  Messiter,  1  B.  &  C.  808  (o).  Trover  for  machinery: 
the  plaintiff  (the  assignee)  proved  that  the  bankrupt  had  once 
been  the  real  owner  of  the  goods  in  question,  and  that  he  con- 
tinued in  possession  until  the  act  of  bankruptcy.  The  defendant 
proved  that,  long  before  the  bankruptcy,  the  goods  had  been 
seized  under  an  execution,  at  his  (the  defendant's)  suit,  by  the 
sheriff,  and  that  they  were  conveyed,  by  a  bill  of  sale,  to  him ;  and 
that  he  afterwards  let  them,  at  an  annual  rent,  to  the  bankrupt. 
Soon  after  the  bill  of  sale  was  executed  his  initials  were  marked 
on  the  goods.  It  was  held,  that  this  was  not  evidence  of  the 
notoriety  of  the  change  of  property,  and  consequently  that  there 
was  no  evidence  to  go  to  the  jury  that  the  bankrupt  had  ceased  to 
be  the  reputed  owner.  But  in  a  case  where  the  property  had  been 
let  to  a  person  who  never  had  been  the  owner,  and  he  became 
bankrupt,  the  mere  possession  might  not  be  sufficient  to  induce 
others  to  consider  him  as  owner.  See  further  on  this  point,  Storer 
V.  Hunter,  3  B.  &  C.  868,  cited  and  distinguished  in  Clark  v. 
Croumshaw,  3  B.  &  Ad.  808. 

Constructive  Possession. — The  possession  of  a  servant  is  in  law 
the  possession  of  his  master :  therefore,  where  the  London  busi- 
ness of  a  Scotch  firm  was  carried  on  at  their  warehouse  there,  and 
in  their  name,  by  a  manager  to  whom  they  gave  an  express  lien 
on  all  goods  consigned  to  London,  to  cover  liabilities  incurred  by 
him  for  the  firm ;  it  was  held  that,  on  the  bankruptcy  of  the  firm, 
the  goods  remained  in  their  order  and  disposition,  unaffected  by 
the  lien  (p).  Trover  for  goods :  it  appeared  that  the  defendants 
were  bankers,  to  whom  B.,  a  mercer,  resident  in  Cumberland,  had 
given  a  warrant  of  attorney,  to  secure  certain  advances  which  they 
had  made  to  him.  Judgment  having  been  entered,  a  writ  of  ^.  fa. 
was  sued  out  thereon,  and  a  warrant  directed,  on  7  th  May,  to  two 
of  B.'s  shopmen,  there  being  no  bound  bailiffs  in  Cumberland. 
The  shopmen  were  desired  to  take  possession  of  all  B.'s  stock  in 
trade  under  it.  Having  got  the  waiTant,  they  remained  in  the 
shop  till  night,  when  they  locked  it,  and  carried  away  the  key. 
But  on  the  Monday  morning  they  again  opened  it ;  and,  although 
B.  did  not  interfere,  business  was  carried  on  apparently  as  usual. 
On  the  evening  of  this  day,  B.  committed  an  act  of  bankruptcy. 

(n)  See  Bxp.    Cattle,  8  M.  D.  ft  D.  ton  y.  £dl,  10   Ezch.  649,   cited  post, 

117.  294. 

(o)  Beoognised  in  Leake  ▼.  Laveday,  (p)  Hoggard   ▼.  Mackenzie,  25  Beav. 

4   M.  ft  0.   972.    See  however  HawUl-  493.    See  Boddy  v.  E$daile,  1  C.  &  P.  62. 
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A  commission  of  bankruptcy  was  sued  out  against  him  on  the 
14th  of  the  same  month.  The  goods  were  afterwards  sold  by 
public  auction  under  the  warrant,  the  shopmen  haying  remained 
in  possession  irom  the  time  it  was  delivered  to  them.  Lord 
Ellenborough,  C.  J. :  '^  How  can  the  possession  of  the  servants  be 
adverse  to  that  of  their  master?  The  goods  were  certainly  under 
the  order,  disposition,  and  control  of  the  bankrupt  when  the 
bankruptcy  happened,  and  therefore  passed  to  his  assignees,  not- 
withstanding the  execution.  I  remember  an  execution  in  the 
north,  where  the  warrant  was  delivered  to  a  gentleman's  butler, 
who  continued  to  serve  up  wine,  and  to  wait  at  his  master's  table 
as  before  '*  (7).  So  where  one  Eyre  had  in  his  house  goods  in  his 
order  and  disposition  by  the  consent  of  the  true  owner;  and  the 
sheriff,  after  having  seized  them  under  ^fi.fa,  against  Eyre,  left  a 
man  in  possession,  but  no  change  was  made  in  the  apparent 
possession  by  Eyre  until  his  bankruptcy  ,*  it  was  held,  that  the  act 
of  the  sheriff  did  not  withdraw  the  goods  from  the  order  and 
disposition  of  the  bankrupt.  And  per  Erie,  J. :  "  When  the 
sheriff  claimed  to  enter  into  possession  of  all  the  goods  in  the 
house,  that,  in  so  far  as  he  was  acting  rightfully,  was  a  taking 
possession  in  law  of  all  Eyre's  goods  there ;  but,  so  far  as  he  was 
a  wrong  doer, — that  is,  as  to  the  goods  there  not  belonging  to 
Eyre, — he  took  no  possession  in  law  beyond  what  he  took  in  fact ; 
and  the  case  states  that  he  took  no  pos,session  in  fact  at  all  of  the 
plaintiff's  goods"  (r).  See  further,  as  to  constructive  possession, 
per  Rolfe,  B.,  in  Price  v.  Groom,  2  Exch.  547 ;  WUkins  v.  Bromhead, 
6  M.  &  G.  963;  Hortaby  v.  MiUer,  ante,  p.  289;  Eccp.  Staner, 
post,  297. 

Of  which  Bankrupt  '^reputed"  Owner. — ^A.,  a  termor  for  years 
of  lands,  had  built  thereon  a  rectifying  distil-house,  where  he 
carried  on  the  business  of  a  distiller  in  partnership  with  B. 
A.,  finding  it  to  be  a  losing  concern,  withdrew  from  the  business, 
and  thereupon  leased  to  B.,  his  former  partner,  and  one  C,  the 
premises,  together  with  the  etills,  vats,  and  utensils  proper  for 
carrying  on  the  business,  and  which  had  been  used  by  A.  and  B. 
Under  this  lease,  B.  and  C.  continued  in  possession  of  the  pro- 
perty, carrying  on  the  trade  in  the  same  manner  as  was  done 
before,  until  they  became  bankrupts.  It  did  not  appear  that  there 
was  any  usage  in  the  trade  for  letting  such  utensils.  The  court 
were  of  opinion  that  the  bankrupts,  under  the  above-mentioned 
circumstances,  had  the  reputed  ownership  of  the  moveable  utensils 
of  the  trade  at  the  time  of  the  bankruptcy.  Lord  Ellenborough, 
C.  J.,  observing,  that  "  the  true  object  of  the  statute  was  to  make 

{q)  Jackwn  v.  /m»,  2  Camp.  49.  ToumaiiU  t.  Ifartop,  Holt,  885 ;    Etp. 

(r)  Barrow  v.  Bell,  5  £.  ft  K  540.    See      Baldwin,  2  De  O.  fc  J.  230. 
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the  reputed  ownership  of  goods  and  chattels  in  the  possession  of 
bankrupts^  at  the  time  of  their  bankruptcy,  the  real  ownership  of 
such  goods  and  chattels,  and  to  subject  them  to  all  the  debts  of 
the  bankrupt;  considering  that  such  reputed  ownership  would 
draw  after  it  the  real  sale,  order,  alteration,  and  disposition  of  the 
goods.  The  stills,  it  appeared,  were  fixed  to  the  freehold,  and 
as  such  would  not  pass  to  the  bankrupt's  assignees  under  the 
description  of  '  goods  and  chattels  ^  in  the  statute/'  (See  ante, 
p.  287.)  "  But  as  to  the  vats  and  utensils,  there  was  nothing  in 
the  case  to  rebut  the  reputed  ownership  following  the  possession 
of  the  bankrupts  after  the  dissolution  of  the  old  firm,  when  the 
business  was  continued  to  be  carried  on  by  the  bankrupts  alone, 
in  the  same  manner  as  it  followed  the  possession  of  the  antecedent 
partnership,  when  the  trade  was  carried  on  by  A.  and  B.  If,  as  in 
some  manufactories,  where  the  engines  necessary  for  carrying  on 
the  business  are  known  to  be  let  out  to  the  several  manufacturers 
employed  upon  them,  there  had  been  a  knovm  tisage  in  this  trade 
for  distillers  to  rent  or  hire  the  vats  and  other  articles  used  by 
them  for  the  purpose  of  distilling,  the  possession  and  use  of  such 
articles  woidd  not  in  such  a  case  have  carried  the  reputed  owner- 
ship. But  in  the  absence  of  such  an  usage,  there  was  nothing 
stated  in  the  case  which  qualified  the  reputed  ownership  arising 
out  of  the  possession  and  use  of  the  things  in  their  trade.  The 
world  would  naturally  give  credit  to  the  traders  on  their  reputed 
property ;  and  the  person  who  permitted  them  to  hold  out  to  the 
world  the  appearance  of  their  being  the  real  owners,  ought  to  be 
answerable  for  the  consequences,  and  was  so  intended  to  be  by  the 
statute  "  (*).  The  eflfect  here  attributed  to  a  usage  to  rent  articles 
of  trade  and  the  like  may  be  considered  as  confirmed  and  some- 
what extended  by  the  more  recent  opinions  of  the  judges,  grounded 
on  the  change  of  circumstances  arising  from  an  alteration  of  the 
course  of  business  of  the  world.  "At  the  time  when  Lingard  v. 
MessUer  "  (ante,  p.  291)  "  was  decided,"  says  Pollock,  C.  B.,  "  it  is 
possible  that  the  jury  were  fully  justified  in  their  verdict,  and 
that  the  court  was  right  in  upholding  that  verdict.  But  if  the 
question  were  to  arise  at  the  present  day,  such  decision  might  be 
altogether  incorrect,  for  it  is  now  notorious  that  persons  using 
machinery  frequently  hire  it,  and  consequently  there  is  no  pre- 
sumption that  machinery  found  on  a  manufacturer's  premises 
belongs  to  him.  So,  in  the  case  of  a  carriage  in  the  possession  of 
a  gentleman,  it  cannot  be  inferred  from  the  fact  of  its  bearing  his 
coat  of  arms  that  the  carriage  is  his  property,  since  it  is  equally 
notorious  that  carriages  are  more  frequently  jobbed  than  pur- 
chased by  the  users  of  them.    The  same  observation  is  applicable 

(«)  JEToniY.  Bdker,  9Eaflt,  216;  2  Sm.      28  Beay.    813;    26    L.   J.,  Chan.  364, 
Lea.    Ca.    16l  ;    WhUmore   v.    £mjfn(m,      S,  C. 
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to  a  variety  of  other  articles  which  are  commonly  hired  '^  (/).  So 
where  a  trader  executed  a  bill  of  sale  of  his  goods  to  defendant, 
an  auctioneer,  who,  in  pursuance  of  an  arrangement  between 
them,  came  on  the  premises  and  attempted  to  sell  the  goods ;  but 
there  were  no  bidders,  and  nothing  was  sold.  The  sale  was  adver- 
tised, but  it  did  not  appear  that  the  goods  were  advertised  to  be 
sold  as  the  goods  of  the  defendant.  The  goods  remained  in  the 
bankrupt's  possession  after  the  attempted  sale,  and  he  continued 
to  carry  on  his  trade.  Held,  that  the  goods  were  in  the  order 
and  disposition  of  the  bankrupt,  with  the  consent  of  the  true 
owner  (w). 

So  the  statute  does  not  extend  to  the  cases  of  factors,  gold- 
smiths, bankers,  &c.  ^*  Contrary  to  the  express  words  of  the 
statute,  factors  have  been  excepted  out  of  it,  for  the  sake  of  trade 
and  merchandise.'^  Per  Lord  Hardwicke,  Ch.,  in  Exp.  Dumas, 
1  Atk.  234 ;  2  Ves.  S.  585.  ''  By  the  course  of  trade,  bankers 
and  factors  must  have  the  goods  of  other  people  in  their  possession, 
and  therefore  this  does  not  hold  out  a  false  credit  to  the  world.'' 
Per  Buller,  J.,  in  Bryson  v.  Wylie,  1  B.  &  P.  84?,  n.  So  books 
deposited  by  the  owner  with  a  bookseller,  and  kept  by  him  as 
part  of  his  general  stock,  to  be  sold  on  commission,  will  not,  on 
his  bankruptcy,  be  considered  in  his  *^  possession,  order,  or  dis- 
position," as  reputed  owner,  it  being  part  of  a  bookseller's  business 
to  sell  books  of  which  they  are  not  the  owners  on  commission  {x). 
Plaintiff  purchased  clocks  of  a  London  tradesman,  who  kept  a 
shop  in  which  clocks  were  exposed  for  sale.  A  portion  of  the 
tradesman's  business  was  to  clean  and  repair  clocks,  and  such  as 
were  sent  to  him  for  that  purpose  stood  amongst  those  in  the  shop 
which  were  for  sale.  The  plaintiff  left  the  clocks  which  he  had 
purchased  with  the  tradesman,  with  directions  that  they  were  to 
be  sent  to  him  when  they  had  been  cleaned  and  put  in  order. 
On  the  tradesman's  bankruptcy,  held  that  there  was  no  evidence 
either  that  he  was  the  reputed  owner  of  the  goods,  or  that  they 
were  in  his  possession,  order,  or  disposition  within  the  meaning  of 
the  section  (y). 

A  custom  that  purchasers  of  hops  from  hop-merchants  should 
leave  them  in  the  merchant's  warehouse,  for  the  purpose  of  re-sale, 
iipon  rent,  undistinguished  from  the  merchant's  stock,  was  held 
not  to  be  such  a  custom  of  trade  as  would  prevent  the  hops  from 
becoming  the  property  of  the  merchant's  assignees,  in  case  of 
bankruptcy,  as  being  in  his  possession,  order,  and  disposition  (z). 

(t)  In  HamOlon  v.  Bell,  10  Exch.  550.  (y)  HamilUm  v.  Bett,  10  Exch.  545. 

See  aUo  Watson  v.  Perche,  1  B.  N.  C.  886 ;  {z)  Thackwaite  t.  Cock,  8  Taunt.  487, 

Re  WaUworth,  26  L.  J.,  Bank.  61 ;  Mullett  diBtinguished  in  Watson  v.  Perehe,  ntpra  ; 

V.  Qreen,  8  C.  &  P.  882.  Wilkim  f.  Bromhtad,  7  Scott,  N.  K.  921; 

(?i)  Reynolds  v.  Hall,  4  H.  &  N.  619.  6  M.  &  G.  963. 

{X)  TF/u7>Wt.  Bra/id,  16  M.&W.  282. 


BANKRUPT.  295 

A.,  a  spirit  mercHant,  sold  to  B.^  a  iJvine  merchant,  several  casks  of 
brandy,  some  of  which,  at  the  time  of  sale,  were  in  A/s  own  vaults,* 
and  others  in  the  vaults  of  a  regular  warehouse-keeper.  It  was 
agreed  between  the  parties,  that  the  brandies  should  remain  where 
they  were,  until  the  vendee  could  conveniently  remove  them. 
Immediately  after  the  sale,  the  vendee  marked  the  several  casks 
with  his  initials.  It  was  notorious  to  the  persons  carrying  on  the 
wine  trade,  at  the  place  where  the  parties  resided,  that  this  sale 
had  taken  place,  but  no  notice  of  such  sale  had  been  given  to  the 
warehouse-keeper,  with  whom  some  of  the  casks  were  deposited. 
A.  having  become  bankrupt,  while  the  brandies  remained  where 
they  were  originally  deposited,  it  was  held,  that  the  whole  of  them 
passed  to  his  assignees,  as  goods  in  his  possession,  order,  and 
disposition,  by  the  consent  and  permission  of  the  true  owner, 
within  the  statute  (a).  So,  where  a  person  having  bought  a  pipe 
of  sherry  of  a  wine  merchant,  permitted  it  to  remain  in  his  cellar 
for  the  purpose  of  ripening ;  and  the  merchant  afterwards  became 
bankrupt;  it  was  held  that  it  passed  to  the  assignees  j[d).  Secus, 
if  the  wine  be  set  apart  in  a  particular  bin  and  marked  with  the 
buyer^s  seal,  and  entered  in  the  bankrupt's  books  as  the  buyer^s 
property  (c).     But  see  the  cases  cited,  supra,  p.  294. 

Where  a  person  entitled  to  take  out  letters  of  administration 
neglected  to  do  so,  but  remained  in  possession  of  the  goods  of  the 
intestate,  and  being  so  in  possession  became  a  bankrupt,  and  a 
creditor  of  the  intestate  afterwards  took  out  letters  of  administra- 
tion and  claimed  the  goods  from  the  assignees,  it  was  held,  that 
those  goods  were  within  the  statute  (d).  Goods  allowed  by  the 
assignees  to  be  in  the  order  and  disposition  of  a  bankrupt  as 
reputed  owner,  whose  estate  on  a  second  bankruptcy  had  not  paid 
lbs.  in  the  pound  (e),  are  liable  to  be  seized,  upon  a  subsequent 
insolvency,  by  the  assignee  of  the  Insolvent  Debtors  Court  (/) ;  or 
by  the  assignees  under  a  third  commission  {ff). 

Property  held  in  outer  droit. — This  clause  does  not  extend  to 
goods  which  the  bankrupt  has  in  outer  droit,  as  executor  or 
administrator.  Hence,  where  a  trader  married  a  woman  who  was 
in  possession  of  goods  as  administratrix  to  her  former  husband, 
and  afterwards  became  a  bankrupt,  it  was  held  by  Lord  Hardvncke, 
Ch.,  that  this  was  not  within  the  statute,  because  the  adminis- 
tratrix had  the  goods  in  outer  droit,  and  the  husband  could  not 
have  them  in  any  better  right,  and  therefore  they  were  not  liable 

(a)  Kiwwles  v.  HonfaU,  5  B.  &  Aid.  (rf)  Fox  v.  Fitiker,  8  R   &  AlcL   135. 

184.    Bat  we  per  Alder8(m,B.,\Q  Kxch.  See  also  In  re  Thomas,!  Phili.  159;   3 

652 ;  Zingard  v.  MeuUer,  1  B.  &  C.  816,  M.  D.  &  D.  40. 

and  anU,  p.  291.  (e)  See  an/«,  p.  264,  n.  (n) 

(6)  TcwiiKr  V.  BameU,  Peake's  Add.  (/)  Butler  v.  Bobtm,  4  B.  N.  C.  290. 

Ga.  98.  See  ante,  p.  264. 

(c)  Exp.  MarrcMe,  1  Ql.  &  J.  402.  {g)  BuUer  v.  HoUon,  5  R  K.  C.  182. 
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to  the  debts  of  the  second  husband;  for  the  meaning  of  the  statute 
was  only  with  regard  to  goods  which  the  bankrupt  had  in  his  own 
right  {h).  So^  where  the  bankrupt  is  in  possession  of  goods  as  a 
mere  trustee  (i). 

In  temporary  custody  of  bankrupt, — This  enactment  does  not 
extend  to  goods  of  which  the  bankrupt  has  merely  a  temporary 
custody.  Hence  it  "  does  not  extend  to  the  case  of  factors  or 
goldsmiths,  who  have  the  possession  of  other  men  s  goods  merely 
as  trustees^  or  under  a  bare  authority,  to  sell  for  the  use  of  their 
principal ;  but  the  goods  must  be  such  as  the  party  suffers  the 
trader  to  sell  as  his  own,''  Per  Lord  Mansfield,  delivering  the 
judgment  of  the  court  in  Mace  y.  Cadell  {k),  a  case  which  has  at 
all  times  been  upheld  (/). 

A.,  having  sold  goods  which  were  lying  on  a  quay,  it  was  agreed 
between  him  and  the  vendees,  that  the  goods  should  be  removed, 
and  lodged  in  a  warehouse  until  the  vendees  should  give  orders 
for  the  shipping  the  same  off  as  opportunity  offered,  they  having 
none  at  that  time;  and  accordingly  A.  caused  the  goods  to  be 
removed  into  a  warehouse  of  his  own,  for  the  purpose  of  this 
agreement.  A  few  weeks  afterwards  A.  became  bankrupt;  the 
goods  still  remaining  in  his  warehouse.  This  was  held  not  to  be 
within  the  statute ;  because  it  was  a  mere  temporary  custody  of 
the  goods,  and  it  could  not,  with  any  propriety,  be  said  that 
they  were  in  the  order,  disposition  or  power  of  the  bankrupt  (wi). 
Goods  were  sent  from  London  to  Sutherland  upon  sale  and 
return,  and  a  letter,  inclosing  an  invoice,  requested  the  buyer  to 
return  such  as  were  not  approved  in  as  short  a  time  as  possible. 
The  goods  arrived  at  the  shop  of  the  buyer  on  the  evening  of  the 
13th  of  November,  and  on  the  following  day  he  committed  an  act 
of  bankruptcy ;  it  was  held,  that  these  goods  did  not  pass  to  the 
assignees,  under  the  statute,  as  the  bankrupt  should  have  been 
allowed  a  reasonable  time  to  select  such  goods  as  he  was  disposed 
to  retain  (n). 

Delivered  as  fully  as  nature  of  property  will  admit, — The  section 
does  not  extend  to  those  cases  where  the  property  has  been 
delivered  to  a  vendee  or  assignee,  as  fully  as  the  nature  of  such 
property  will  admit  (o),  as  where  the  bankrupt  sold  a  rick  of  hay, 

{h)  Exp,  Manh,  1  Atk.  150 ;  and  see  Rt  Bankkead,  2  K.  &  J.  560. 

Exp.  EUU,  1  Atk.  101 ;  3  Burr.   1S69,  {k)  Cowp.  233.    Sde  Qndfrey  y.  Furxo, 

Lord  Man^/Md,  C.  J.;  Exp.  Moore,  2  M.  3  P.  Wms.  186. 

D.  &  D.  616.  (0   Per  Pollock,  C.  B.,  16  M.  &  W.  288. 

(t)  Carpenter  v.  MamdL,  8  B.  &  P.  40;  (m)  Exp,  Flyn,  1  Atk.  186. 

and  Bee  12  &  13  Yiot.  c.  106,  a.  130  ;  (n)  Gibson  v.  Bray,  8  Taunt.  76;  Be 

Exp.  Graves,  25  L.  J.,  Bank.  53;  Sinclair  AtkUm,  1  Fon.  N.  R.  258. 

V.  WiUofi,  20  Beav.  824 ;  24  L.  J.,  Chan.  (o)  See  AkamUm  v.  Moore,  7  T.  R  67, 

537 ;    PinkeU  ▼.   Wright,  2    Hare,  120 ;  which,  though  not  decided  on  this  sec- 
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-which  was  not  in  a  fit  state  to  remove^  and  was  not  in  fact 
removed,  before  the  bankruptcy.  Pennell  v.  Fox,  1  F.  &  F.  617. 
A  trader  haying  borrowed  of  the  defendant  a  sum  of  money,  gave 
him  a  bond  for  1200/.,  and  on  the  same  day,  as  a  collateral 
security,  assigned  to  him  the  bills  of  lading,  and  policies  of 
insurance  of  the  cargo  of  a  ship  then  at  sea;  the  policies  of 
insurance  were  indorsed  to  the  defendant,  but  the  bills  of  lading 
were  not.  The  trader  became  bankrupt,  and  a  bill  in  equity  was 
filed  by  the  plaintiff,  as  his  assignee,  for  the  goods,  insisting  on  the 
circumstance  of  the  defendant's  not  having  been  put  in  possession 
of  them  at  the  time.  But  Lord  Hardmcke,  Ch.,  was  clearly  of 
opinion,  that  the  defendant  was  entitled  to  retain  possession  of 
everything  until  his  debt  was  satisfied, 'because  everything  which 
could  show  a  right  to  the  cargo 'being  delivered  over  to  the 
defendant,  the  bankrupt  could  no  longer  be  said  to  have  the  order 
and  disposition  of  it ;  and,  therefore,  the  case  did  not  fall  within 
the  meaning  of  the  statute  {p).  So  where  a  trader,  being  indebted 
to  the  defendant,  in  consideration  of  the  defendant  advancing  him 
a  further  sum,  agreed  to  assign  the  cargo  of  a  ship  then  homeward 
bound,  of  which  he  had  received  letters  of  advice,  and  to  deposit 
the  policy  of  insurance  on  the  goods  in  the  hands  of  the  defendant, 
and,  as  soon  as  the  bills  of  lading  were  transmitted  to  him,  to 
indorse  and  deliver  the  same  over  to  the  defendant.  The  policy 
and  letters  of  advice  were  deposited  with  the  defendant  accordingly, 
and  the  bill  of  lading  was  indorsed  over  to  him  as  soon  as  it 
arrived^  but  not  till  after  an  act  of  bankruptcy  committed  by  the 
trader.  On  the  arrival  of  the  ship  the  goods  were  delivered  to  the 
defendant.  Trover  having  been  brought  by  the  assignees  of  the 
bankrupt ;  it  was  held,  that  the  preceding  case  of  Broum  v.  Heath-* 
cote  applied  strongly  to  the  present ;  and,  although  in  that  case 
there  was  an  ussignmetU  of  the  bill  of  lading,  and  here  only  an 
agreement  to  assign,  yet  that  did  not  make  any  difference,  as 
neither  conveyed  more  than  an  equitable  title  {q).  It  is  upon  this 
ground  partly  that  the  cases  quoted,  ante,  p.  2S5,  as  to  the  assign- 
ment of  choses  in  action  depend ;  see  Douglas  v.  Russell,  4  Sim.  524. 

For  a  special  purpose, — The  statute  does  not  apply  to  those  cases 
where  the  bankrupt  has  possession  of  the  goods  for  a  special 
purpose  only,  and  not  the  order  and  disposition  of  them  (r).     As 

Hon,  affords  an  rueful  illtutration  of  the  (q)  Lempriere  v.  PcuiUy,  2  T.  R.  485. 

principle.    In  Bxp.  Staner,  88  L.  T.  245,  By  the  18  &  19  Vict.  c.  Ill,  the  oon- 

it.  was  held  by  Mr.  Commiasioner  Chul-  aignee,  or  endorsee  of  a  bill  of  lading,  haa 

burn  that  the  delivery  of  the  key  of  a  now  a  legcU  right  on  the  contract  as  well 

honae  was  not  a  aufficient  delivery  of  as  to  the  gooda. 

mortgaged  fdmiture  within  it.  (r)  CoUnu  t.  Porbe$,  8  T.  R  816,  and 

(p)  Browi  y.  JletUheote,   1  Atk.  160.  Lawrence,  J.,  Gordon  ▼.  B,  I,  Company 

See  Acraman  ▼.  Bates,  29  L.  J.  Q.  B.  7  T.  R.  2S7 ;  Clarke  t.  Spenee,  4  A.  &  E. 

78.  448. 
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where  a  bankrupt,  after  his  certificate,  and  who  traded  again  for 
himself,  was  left  for  several  years  in  possession  of  his  house,  house* 
hold  goods,  and  furniture,  in  order  to  assist  in  settling  the  affairs 
of  the  estate,  the  assignees  repeatedly  stating  the  goods,  &c.  in 
their  accounts  with  the  creditors,  as  part  of  the  estate ;  it  was 
held,  that  such  possession  did  not  fall  within  the  statute,  so  as  to 
vest  the  goods  in  the  assignees  under  a  second  commission,  on  the 
ground  that  the  bankrupt  had  not  the  disposition  so  as  to  sell  the 
goods,  and  that  he  was  not  the  reputed  owner.  And  Btdler,  J., 
said,  that  possession  of  the  goods  exposed  for  sale  in  a  shop 
might  be  within  the  statute  (see  ante,  p.  294) ;  but  possession  of 
the  furniture  in  a  ready  furnished'  house  was  no  more  evidence  of 
a  right  to  that  furniture,  than  of  a  right  to  the  house.  And  per 
Ashurst,  J.,  the  statute  certainly  does  not  extend  to  every  case  of 
possession;  not,  for  instance,  to  the  case  of  a  ready  furnished 
lodging  (*).  So  where  a  ship,  in  course  of  construction,  has  been 
sold,  and  remains  in  the  shipbuilder's  yard  for  the  purpose  of  being 
completed  only.  Holdemess  v.  Rankin,  29  L.  J.  Chanc.  753. 

Property  of  wife. — The  goods  of  a  woman  living  with  a  bankrupt 
as  his  wife  are  subject  to  the  same  rule  that  applies  to  the  goods 
of  any  third  person  in  the  bankrupt's  order  and  disposition  (/) ; 
unless  she  has  been  married  to  him  in  ignorance  that  he  has  a 
former  wife  living;  in  which  case  her  consent  cannot  be 
inferred  («).  And  the  choses  in  action  of  a  wife  may,  it  seems,  be 
in  the  reputed  ownership  of  a  bankrupt,  though  he  has  never 
reduced  them  into  possession,  as  where  he  deposited  certificates  of 
gas  shares  with  a  third  person  as  a  security  for  advances  (^).  But 
the  possession  which  a  husband,  living  with  his  wife,  has  of  her 
property,  settled  before  marriage  to  trustees  for  her  separate  use, 
is  not  sufficient  to  bring  a  case  within  the  statute ;  and  it  will  not 
be  any  objection  to  such  a  settlement  that  the  goods  were  not 
described  in  the  deed,  or  referred  to  in  a  schedule  annexed  (^). 
Thus,  where  furniture,  linen  and  plate,  belonging  to  B.,  were  by 
deed  assigned  by  him  in  contemplation  of  marriage,  to  trustees,  in 
trust,  after  the  marriage,  to  stand  possessed  thereof,  during  the 
joint  lives  of  B.  and  his  intended  wife,  for  her  separate  use ;  and 
B.,  after  the  marriage,  became  bankrupt,  the  settled  furniture,  &c. 
then  being  in  the  house  in  which  he  resided  with  his  wife ;  it  was 
held,   that   the  furniture  was    not  within  the   section,   as    the 


ST.  R. 


WaUcer  v.  Bamdlj  1  Dough.  316;  v.  Smith,  8  T.  R.  82,  recognised  by  Sir 

l.  821,  S,  C.  W,  Grant,  M.  R.,  in  Caffray  v.  Darby,  6 

(0  Mace  ▼.  CadeO,  Cowp.  282.  Yes.  497.     See  further  on  the  subject  of 

iy)  Miller  ▼.  Demetz,  1  M.  &  Rob.  479.  the  wife's  separate  property,  Exp.  Masaey, 

\x)  Bxp.  Spencer,  I  Dea.  468.  2  Mout.  &;  Ayr.  173  ;  Exp,  ElUUon^  tbid. 


Jarman  v.  WooUoUm,  3  T.  R.  618,  365 ;  Pamham  v.  Hurst,  8  M.  &  W.  743  ; 
recognised  in  Earl  of  Shaftesbury  v.  Came  ▼.  Briee,  7  M.  &  W.  183 ;  post,  tit. 
BiumU,  1  a  &  C.  666.    But  see  Darby      **  Baron  and  Feme." 
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possession  followed  the  deed  and  was  consistent  with  it ;  and  that 
the  fact  of  its  not  haying  been  the  wife's  before  marriage  was 
immaterial  (z).  It  is  observable^  however^  that  if  stock  in  trade  is 
thus  settled  on  the  wife,  for  the  purpose  of  enabling  her  to  carry 
on  a  separate  trade,  if  the  husband  intermeddles  in  such  trade,  the 
property  will  be  liable  to  his  debts. 

By  12  &  13  Vict.  c.  106,  s.  126,  if  any  bankrupt,  being  at  the 
time  insolvent,  shall  (except  upon  the  marriage  of  any  of  his 
children,  or  for  some  valuable  consideration)  have  conveyed, 
assigned  or  transferred  to  any  of  his  children,  or  to  any  other 
person,  any  hereditaments,  offices,  fees,  annuities,  leases,  goods,  or 
chattels,  or  have  delivered  or  made  over  to  any  such  person  any 
bills,  bonds,  notes,  or  other  securities,  or  have  transferred  his 
debts  to  any  other  person,  or  into  any  other  person's  name,  the 
court  shall  have  power  to  order  the  same  to  be  sold  and  disposed 
of  for  the  benefit  of  the  creditors  under  the  bankruptcy ;  and 
every  such  sale  shall  be  valid  against  the  bankrupt,  and  such 
children  and  persons,  and  against  all  persons  claiming  under  him. 


VIII.  Of  transactions  not  affected  by  Bankruptcy. 

To  prevent  the  hardship  caused  by  the  operation  of  the  rule, 
that  the  title  of  the  assignees  relates  back  to  the  act  of  bankruptcy, 
the  12  &  13  Vict.  c.  106,  s.  133,  enacts  "that  all  payments  really 
and  bond  fide  made  by  any  bankrupt,  or  by  any  person  on  his 
behalf,  before  the  date  of  the  fiat  or  the  filing  of  a  petition  for 
adjudication  of  bankruptcy,  to  aay  creditor  of  such  bankrupt,  and 
all  payments  really  and  bond  fide  made  to  any  bankrupt  before  the 
date  of  the  fiat  or  the  filing  of  such  petition,  and  all  conveyances 
by  any  bankrupt  bond  fide  made  and  executed  before  the  date  of 
the  fiat  or  the  filing  of  such  petition,  and  all  contracts,  dealings, 
and  transactions  by  and  with  any  bankrupt  really  and  bond  fide 
made  and  entered  into  before  the  date  of  the  fiat  or  the  filing  of 
such  petition,  and  all  executions  and  attachments  against  the  lands 
and  tenements  of  any  bankrupt  bond  fide  executed  by  seizure,  and 
all  executions  and  attachments  against  the  goods  and  chattels  of 
any  bankrupt  bond  fide  executed  and  levied  by  seizure  and  sale  (see 
post,  p.  304)  before  the  date  of  the  fiat  or  the  filing  of  such  peti- 
tion, shall  be  deemed  to  be  valid,  notwithstanding  any  prior  act  of 
bankruptcy  by  such  bankrupt  committed,  provided  the  person  so 
dealing  with  or  paying  to  or  being  paid  by  sueh  bankrupt,  or  at 
whose  suit  or  on  whose  account  such  execution  or  attachment 
shall  have  issued,  had  not,  at  the  time  of  such  payment,  conveyance^ 
contract,  dealing  or  transaction,  or  at  the  time  of  so  executing  or 

(e)  Simnum  ▼.  JSdwardi,  16  M.  &  W.  888. 
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levying  such  execution  or  attachment,  or  at  the  time  of  making 
any  side  thereunder,  notice  of  any  prior  act  of  bankruptcy  by  him 
committed ;  provided  also,  that  nothing  herein  contained  shall  be 
deemed  or  taken  to  give  validity  to  any  payment  or  to  any  delivery 
or  transfer  of  any  goods  or  chattels  made  by  any  bankrupt,  being 
a  fraudulent  preference  of  any  creditor  of  such  bankrupt,  or  to 
any  conveyance  or  equitable  mortgage  made  or  given  by  any 
bankrupt  by  way  of  fraudulent  preference  of  any  creditor  of  such 
bankrupt,  or  to  any  execution  founded  on  a  judgment  on  a  war- 
rant of  attorney,  or  cognovit  actionem  or  judge's  order,  obtained 
by  consent  (a)  given  by  any  bankrupt  by  way  of  fraudulent  pre- 
ference" (i). 

It  is  to  be  observed  that  many  of  the  decisions  cited  with  respect 
to  this  section  are  based  upon  a  state  of  the  law  when  the  act  of 
bankruptcy  and  not  the  notice  of  it  marked  the  period  antecedent 
to  the  filing  of  the  petition,  when  the  protection  ceased  to  obtain. 
The  principle,  however,  will  be  found  equally  applicable  to  the 
existing  state  of  the  law  as  contained  in  the  above  section. 

Payments  (c). — The  provision  with  respect  to  payments  is  similar 
to  that  of  the  6  Geo.  IV.  c.  16,  s.  82.  Many  questions  were 
formerly  raised  as  to  what  did  or  did  not  amount  to  a  payment  {d). 
Now,  however,  that  "  contracts,  dealings,  and  transactions,"  are 
put  upon  the  same  footing  as  payments,  and  need  not,  to  be  valid, 
necessarily  have  taken  place  more  than  two  months  before  the 
filing  of  the  petition,  as  was  the  case  under  the  6  Geo.  lY.  c.  16, 
8.  81,  the  distinction  above  adverted  to  has  ceased  to  be  of  such 
material  importance. 

The  payment  must  be  really  and  bond  fide  made.  ''A  bond  fide 
payment  imports  something  different  from,  and  additional  to,  an 
actual  payment.  The  words  bond  fide  were  inserted  by  the  legis- 
lature, to  raise  the  question  whether  the  money  had  been  paid 
honestly  and  fairly  in  the  course  of  an  honest  transaction "  {e\ 
and  without  intention  of  being  reclaimed  (/).  As  where  a  trader, 
who  was  concealing  himself  from  his  general  creditors,  in  part 
payment  of  a  debt,  delivered  a  bill  of  exchange  to  a  creditor  with 
whom  he  was  in  friendly  communication  (g).     So  a  payment  by 


(a)  This  proTiao  with  regard  to  ezeca-  (e)  Ab  to  what  amounta  to  payment 

tions  would  seem  to  be  an  extension  of  under  the  garnishment  clauaee  of  17  &  18 

the  a  Geo.  IV.  c.  16,  b.  108,  under  which  Vict.  c.  125,  see  Turner  ▼.  Jona,  1  H.  & 

a  judgment    creditor  by  default,   con-  N.  878. 

fesaion,  or  nil  dicit,  was  only  entitled  to  {d)  See  Bradbury  v.  Anderton,  1  C  M. 

come  in  rateably  with  the  other  creditors.  &  R.  486. 

Bee  Andrew  r.  Diffffty  4  Exch.  827,  per  (e)  Per  Tindal,  C.  J.,  In  Jkwu  v.  Tcw- 

iW/e,  B.  ahUs,  8  B.  N.  C.  403. 

(6)  What    amounts    to  a   fraudulent  (/)  Oibeonv.  MiukeU,AU.  kQ.ieO. 

preference    has    been    discussed,    anfe,  (g)  BagnaU  v.  And/rewM.  4  If .  &   P. 

p.  248.  839. 
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two  partners  of  partnership  assets  in  discharge  of  a  private  debt  of 
one  of  the  partners^  when  they  were  in  a  state  of  hopeless  insol- 
vency, is  not  a  bond  fide  payment  within  the  act  (A).  But  a  pay- 
ment made  to  a  creditor  by  a  trader  under  arrest  is  protected  (i). 
A  delivery  by  a  bankrupt  of  goods  as  payment  is  a  payment  within 
the  act  (Ar).  Secus,  if  the  goods  be  given  as  security  (l),  or  as  a 
set  off  only  (m).  If  a  payment  is  made  to  a  bankrupt  in  respect  of 
a  fair  bond  fide  sale,  though  in  a  transaction  not  in  the  way  of  the 
trader's  usual  business,  it  is  protected  (n),  whether  the  payment  be 
made  in  money  or  by  a  bill  of  exchange  (o).  Aliter,  where  the 
purchaser  knows  (/?),  or  has  the  means  of  knowing  (g),  that  the 
sale  is  forced,  and  the  transaction  dishonest  (r).  So  a  payment 
to  a  bankrupt  by  cashing  a  bank  post  bill  is  good  {s). 

Payment  by  a  merchant  to  a  manufacturer,  by  whom  he  has 
ordered  goods  to  be  made,  of  a  sum  in  excess  of  the  agreed  price 
of  the  goods,  in  the  absence  of  any  specific  appropriation  of  the 
money  (or  part  of  it)  to  the  goods  ordered  is  not  (semble)  a  payment 
within  the  act  (/).  It  is  more  in  the  nature  of  a  general  advance 
or  loan  to  the  bankrupt,  which  is  not  a  payment  within  the 
act  (tt).  A  banker  is  liable  for  money  received  and  paid  on  the 
bankrupt's  account,  after  notice  of  an  act  of  bankruptcy,  for  there 
is  nothing  in  his  particular  situation  to  exempt  him  from  the 
general  law  [x).  Money  paid  into  court  is  not  a  payment  to  a 
creditor  {y) ;  and  payments  made  after  an  act  of  bankruptcy,  and 
with  notice,  are  not  protected,  though  made  in  pursuance  of  an 
order  of  the  bankrupt  given  before  {z). 

The  payment,  if  made  by  the  bankrupt,  should  be  by  him  or  by 
some  person  on  his  behalf,  and  with  his  authority.  And  it  has 
been  held,  "  that  a  payment  extorted  by  compulsion  of  legal  pro- 
cess from  one  who  happened  to  have  effects  of  the  bankrupt  in  his 
hands  at  the  time,  is  not  a  payment  by  the  bankrupt,  who  was  not 
even  conscious  of  the  fact^^  (a).  The  provisions  of  this  section, 
with  respect  to  payments,  apply  not  only  to  the  case  of  a  sole 
trader  but  to  that  of  a  firm,  where  the  act  of  bankruptcy  is  com- 

{h)  Tttrquond  v.    VanderpUmk,  10  M.  (r)  Such  a  sale  would  be  an  act  of 

Sl  W.  180.  bankruptoj,  ante,  p.  245.     In  payments 

(f )   Cox  V.  Morgan,  2  B.  &  P.  898.  lyy  a  bankrupt,  the  question  of  notiee  is 

(*)  Cannan  t.  Wood,  2  M.  &  W,  465.  of  course  immaterial. 

But  see  Smith  y.  Moon,  M.  &  M.  458.  (s)  Willis  ▼.  Bank  of  England,  4  A.  ft 

Unless  it  amount  to  a  fraudulent  pre-  E.  21. 

ference.     See  ante,  p.  300.  (t)  Bithop  ▼.  Crawfhay,  S  B.  A;  C.  415. 

(I)   Wright  v.  Feamley,  6  B.  N.  C.  446.  (u)  Crowfoot  v.  London  Dock  Compani/, 

(m)  Carter    v.   Breton,   6   Bingh.   617.  2  G.  &  M.  637. 

But  such  a  case  would  be  a  "  contract,  (x)  Venwn  v.  Hankey,  2  T.*  R.  118 ; 

dealing,  or  transaction."    See  per  Tindal,  ffammertley  v,  Purling,  8  Vee.  757. 

C.  J.,  in  Wright  v.  Feamley,  6  B.  N.  C.  95.  (y)  FarreU  t.  Alexander,  1  N.  &  M. 

(«)  HiU  V.  FameU,  9  B.  &  C.  45.  132. 

(o)  Wtlkine  V.  Casey,  7  T.  R  711.  («)  Oreen  r.  White,  8  B.  N.  C.  59. 

(p)  Ward  V.  Clark,  M.  &  M.  497.  (a)  ffovil  ?.  Browning,  7  East,  164, 168. 

(5)  Devas  y,  Venables,  8  B.  N.  C.  400. 
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mitted  by  one  partner^  and  the  payment  is  made  by  him  on  behalf 
of  the  partnership,  after  notice  of  the  act  of  bankruptcy^  such  pay* 
ment  not  being  protected  (6). 

Conveyances,  Contracts^  Dealings  and  Transactions, — Where  the 
conveyance,  contract,  &c.,  is  substantially  entered  into  before 
notice  of  the  act  of  bankruptcy,  the  acts  which  are  subsidiary  to  it 
may,  it  would  seem,  be  done  after  such  notice,  as  being  in  them- 
selves matters  of  duty  only,  and  obligatory  upon  the  person  con- 
veying, contracting,  &c.  Thus,  where  a  bill  was  transferred  by  a 
debtor  for  valuable  consideration,  but  the  indorsement  was  for- 
gotten, held  that  he  might  indorse  it  after  he  had  become  bank- 
rupt (c).  So  where  a  conveyance  is  complete  before  notice,  it  may 
be  enrolled  after  notice  {d).  And  where  goods  at  sea  are  assigned 
before  notice,  and  an  undertaking  given  to  indorse  the  bills  of 
lading,  they  may  be  so  indorsed  after  notice  {e) ;  and  the  same  with 
an  indorsement  of  registry,  the  sale  and  assignment  of  the  ship 
having  taken  place  before  notice  of  the  act  of  bankruptcy  (/).  A 
conveyance,  which  is  in  itself  an  act  of  bankruptcy,  e.g.,  a  transfer 
of  goods  made  voluntarily  and  in  contemplation  of  bankruptcy,  is 
not  protected  (g).  Where,  however,  in  1828,  A.  conveyed  his 
whole  property  to  trustees  in  trust  for  his  creditors,  and  in  1830 
they  and  A.  afterwards  sold  part  of  the  estates  to  B.,  who  in  1838 
sold  to  D.,  who  objected  to  the  title,  alleging  that  the  conveyance 
in  1828  was  an  act  of  bankruptcy,  no  commission  having  issued 
within  five  years  after  the  act  of  bankruptcy,  which  was  then 
the  prescribed  period,  it  was  held  that  the  transaction  was  pro- 
tected (A). 

The  words  "contracts,  dealings  and  transactions''  are  very 
comprehensive.  "  The  word  *  transaction,'  as  here  used,  has  not 
any  extraordinary  or  technical  meaning,  but  is  used  in  its  ordinary 
sense  of  ^  act,  doing,  negotiation,  or  dealing,'  as  defined  in  the 
common  dictionaries ;  and  bond  fide  transactions,  between  the  act 
of  bankruptcy  and  the  filing  of  the  petition,  may  reasonably  be 
rendered  valid,  as  to  those  who  have  no  notice  of  the  act  of  bank- 
ruptcy, in  the  same  manner  as  if  they  had  occurred  before  the  act 
of  bankruptcy"  {%).  Under  the  12  &  13  Vict.  c.  106,  s.  125  {ante, 
p.  283),  goods  are  not  in  the  possession  of  the  bankrupt  at  the  time 

{h)  Craven  v.  Edmondson,  6  Bing.  784.  8  &  4  Will.  lY.  c.  55,  was  repealed  by 

See  Burt  v.  Moult,  1  C.  &  M.  525.  the  8  &  9  Vict.  c.  89,  and  that  act  by  17 

(c)  Smith  V.  Picking,  Peake,  60  (3rd  &  18  Vict.  c.  120.  The  17  &  18  Vict,  a 
ed.) ;  Wdtkins  v.  Mavle,  2  J.  &  W.  237.  104,  is  the  now  governiDg  act.  See  as. 
See  Green  v.  Steer,  1  Q.  B.  707.  43  and  55,  and  post,  tit.  "  Skipping" 

(d)  AicdUy  v.  BaUey,  W.  Jon.  202.  (g)  Bevan  ▼.  iVM»»,  9  Bingh.  107. 

(€)  Lempriere  y.  Pculey,  2  T.  R.  485.  (k)  Eari  Granville  v.  Danvere,  7  Sim. 

(/)  Ihxan  ▼.  Ewart,  8  Mer.  822.    This  121. 

was  not  BO  under  the  8  &  4  Will.  IV.  c.  (t)  Per  etur,  in  Brewin  y.  Shorlf  ii^ra. 
55;  Boyatm  v.  GiUm,  4  C.  B.  121.    The 
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of  the  bankruptcy,  by  the  consent  and  permission  of  the  true 
owner,  if  such  owner,  before  the  act  of  bankruptcy,  give  notice 
that  he  requires  the  possession ;  and  accordingly  it  has  been  held, 
under  the  section  we  are  now  considering,  that  any  act  by  the 
owner  of  goods  in  the  possession  of  the  bankrupt,  which,  if  done 
before  the  act  of  bankruptcy,  would  have  prevented  the  application 
of  sect.  125,  is  a  "transaction^'  within  sect.  133,  if  done  after 
but  without  notice  of  the  act  of  bankruptcy,  as  if  the  owner  de- 
manded from  the  bankrupt  possession  of  the  goods.  But  a  mere 
intent  to  do  so  is  not  sufficient  {k).  And  the  demand,  it  would 
seem,  must  be  distinct.  A.,  a  banker,  with  whom  the  bankrupt 
had  an  account,  being  the  true  owner  of  timber  in  the  possession 
of  the  bankrupt,  after  the  act  of  bankruptcy  pressed  the  bankrupt 
for  the  payment  of  his  banking  account,  and  for  the  delivery  of  the 
timber,  upon  which  the  bankrupt  proposed  to  A/s  agent  to  deliver 
timber  of  his  own,  in  order  to  make  up  a  deficiency  in  the  timber 
belonging  to  A.  To  this  A.'s  agent  answered,  that  he  must  con- 
sult his  principal,  and  nothing  further  was  done  upon  this  proposal 
till  within  two  months  of  the  bankruptcy  (/).  Postea  to  the  plain- 
tiffs, the  assignees  (m).  An  absolute  taking  of  goods  by  the  true 
owner  out  of  the  possession,  order  and  disposition  of  the  bankrupt, 
without  notice  of  the  act  of  bankruptcy,  and  before  fiat,  is  a 
*'  dealing  or  transaction  "  so  protected  (n). 

The  words  "  contract,  dealing  and  transaction "  include  also  a 
deposit  of  a  policy  by  way  of  a  pledge  (o) ;  a  claim  of  general  lien  [p) ; 
and,  it  would  seem,  a  distress  also  (q).  Where  a  trader  took  pos- 
session of  goods  under  an  agreement  with  the  owner,  that  he  should 
keep  possession  for  a  twelvemonth  on  payment  of  a  certain  sum,  but 
if  the  money  was  not  paid  on  a  certain  day  the  owner  should  be  at 
liberty  to  retake  them ;  and  on  such  default  the  owner  did  retake 
them,  after  an  act  of  bankruptcy,  but  without  notice,  and  before  the 
date  of  the  fiat:  held,  a  protected  " transaction '^  (r).  It  becomes 
no  longer  necessary  to  inquire  whether  a  contract  acts  or  does  not 
act  absolutely  as  a  legal  or  equitable  assignment  of  property  (s). 
The  contract  is  protected  if  bond  fide  (/) ;  but  not  where  it  amounts 
to  a  fraudulent  preference,  as  stated  in  the  proviso  to  the  section, 
or  where  the  transaction  amounts  to  an  act  of  bankruptcy  {u) ;  or 


(Jc)  Brewin  v.  Shjort,  5  E.  &  B.  227 ;  Re  (p)  Per  ParJcr,  B.,  Bonman  v.  Malcolm^ 

Pritchard,  1  Fonb.  B.  R.  238.     See  ante,  11  M.  &  W.  833. 

p.  285.  (q)  LackiwjUm  ▼.  Miott^  7  M.  &  G.  588. 

(Q  Which  under  the  then  Act  pre-  See  pott^  p.  304. 

▼ented  the  operation  of  the  section  now  (r)   Young  v.  Hope,  2  Exch.  105. 

under  consideration.  («)  As  in  CarvaJ/io  v.  Bum,  4  B.  &  Ad. 

(m)  Shaw  y.  Harvey,  1  A.  &  E.  920.  882  ;  1  A.  &  E.  883. 

(n)  Oraham  v.  Fwrber,  14  C.  B.  184.  (0  As  in  Exp.  Wood,  7  Jur.  981.    See 

(o)  Rep.  Styan,  2  M.  D.  ft  De  G.  219 ;  Stantfield  y.  CubiU,  27  L.  J.,  Chanc.  266 ; 

Feamtey  y.  Wrigkty  6  B.  N.  C.  95,  per  2  De  G.  &  J.  222. 

Tmdal,  C.  J.  (i*)  Bevan  y.  Nunn,  9  Bingh.  107. 
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is  in  itself  void^  m  under  7  &  8  Viet.  c.  110,  s.  26  {x) ;  or  is  a 
loan  (y).  The  contract  must,  however,  have  been  perfect.  A.,  a 
trader,  on  October  2nd,  gave  to  B.,  one  of  his  creditors,  an  order 
for  money,  payable  to  A.,  but  not  to  order  or  bearer.  On  the  4th, 
A.  committed  an  act  of  bankruptcy,  of  which  B.  had  notice  on  the 
5th  j  on  the  9th  the  amount  of  the  order  was  paid  :  held,  that  the 
above  was  a  "  transaction "  within  the  statute,  and  complete  on 
October  2nd,  so  far  as  the  bankrupt  was  concerned  (r). 

Executions  and  Attachments. — These  are  of  two  sorts.  1 .  Against 
the  land ;  2.  Against  the  goods  of  the  bankrupt.  1.  If  against  the 
land,  seizure  alone  is  suflScient,  and  this,  it  would  seem,  notwith- 
standing that  it  is  enacted  in  a  subsequent  section  (s.  184),  that 
no  creditor  having  security  for  his  debt,  or  having  made  attach- 
ment by  the  custom  of  London  or  any  other  place,  shall  receive 
other  than  rateably  on  account  of  his  debt,  '*  except  in  respect  of 
any  execution  or  extent  served  and  levied  by  seizure  and  sale  upon  '* 
(or  any  mortgage  of  or  lien  upon)  "any  part  of  the  property  of  such 
bankrupt ''  before  the  filing  of  the  petition,  and  which  latter  sec- 
tion is  in  terms  contradictory  of  sect.  133  (a).  A  distress  may,  it 
would  seem,  be  considered  an  attachment  (b),  2.  If  against  the 
goods  the  execution  must  be  perfected  by  seizure  and  sale  (c). 
This  may  be  by  bill  of  sale  (d);  or  by  a  bond  fide  purchase,  accom- 
panied by  delivery,  but  without  the  execution  of  an  actual  bill  of 
sale  {e).  In  fVardy.  Dalton,  7  C.  B.  643,  where  the  sheriff  had 
sold  part  of  the  goods  by  auction,  and  received  a  deposit  upon 
each  lot  before  the  fiat,  but  the  lots  had  not  been  separated  from 
the  mass,  and  after  the  fiat  the  goods  were  weighed  out  and  de- 
livered to  the  purchasers ;  it  was  held,  that  there  had  not  been  a 
perfect,  but  only  an  inchoate,  sale  before  the  fiat  (/). 

By  the  24  &  25  Vict.  c.  134,  s.  74,  it  is  now  provided  that 
"  Wherever  the  goods  and  chattels  of  a  debtor  are  sold  under  an 
execution  upon  any  judgment  recovered  in  any  action  or  suit 
brought  for  the  recovery  of  a  debt,  money  demand,  or  damages 
against  any  debtor  exceeding  fifty  pounds,  such  goods  and  chattels 
shall,  in  all  cases,  unless  the  court  shall  otherwise  direct,  be  sold 
by  the  sheriff  by  public  auction,  and  not  by  bill  of  sale  or  private 
contract,  and  such  sale  shall  be  publicly  advertised  by  the  sheriff 
on  and  during  three  days  next  preceding  the  day  of  sale.^'    And 

(x)  £xp.  NeiUon,   8  De  O   M.  ft  G.  (e)  Button  v.  Cooper,  6  Exch.  159. 

556 ;  23  L.  J.,  Bank.  12.  (d)  ChrittU    v.   Winmngton,   8   Exch. 

(y)  FeamUy  v.  Wright,  6  B.  N.  C.  446,  287. 
452.  (e)  Bomaman  v.  Bowker,  11    Exch. 

(z)  Green  v.  Bradfield,  1  C.  &  K.  449.  760. 
See  JShaw  v.  Harvey,  gupra.  (/)  The  question  decided,  vii.,  whether 

(a)  See  Smith's  M.  L.  (6th  ed.)  65S.  the  execution   creditor  was  a  creditor 

(6)  Lackington  ▼.  ElUoU,  7  M.  ft  G*  having  leourity,  oroM  under  the  6  Geo. 

541,  per  Tindal,  C.  J.  *  IV.  o.  16,  a.  108. 
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it  must  be  borne  in  mind^  that  an  execution  perfected  by  seizure 
and  sale  is  now,  in  the  case  of  traders,  an  act  of  bankruptcy  from 
the  date  of  the  seizure  (s.  73,  ante,  p.  SJ38),  and  therefore,  semble, 
no  longer  within  the  protection  of  the  section  now  under  con- 
sideration.    Sevan  v.  Nunn. 

There  is  no  distinction  between  executions  upon  judgraents  in 
adverse  or  friendly  suits.  No  execution  is  good  which  is  itself  an 
act  of  bankruptcy  (g),  as  an  execution  procured  by  the  bankrupt 
himself  (A).  The  question  whether  an  execution  which  is  void  as 
against  the  assignees  is  void  absolutely,  so  as  to  let  in  the  claim  of 
a  subsequent  execution  creditor  whose  claim  is  valid,  or  whether 
its  operation  is  for  the  benefit  of  the  assignees  alone,  is  open  to 
question  (t).  The  execution,  &c.,  must  be  bond  fide.  The  words 
"  bond  fide"  as  far  as  executions  are  concerned,  would  seem  to 
mean  really  intended  to  be  executed  for  a  bond  fide  debt  [k). 
They  refer  to  the  conduct  of  the  execution  creditor,  and  not  to 
that  of  the  bankrupt  (/j. 

Without  Notice  of  any  prior  Act  of  Bankruptq/. — ^Where  pay- 
ments are  made  to  a  bankrupt  for  a  special  purpose,  notice  is 
immaterial,  as,  the  payments  being  clothed  with  a  special  trust,  no 
property  passes  to  the  assignees,  and  the  purposes  of  the  trust 
failing,  the  bankrupt  is  liable  to  repay  the  money  (m).  Thus, 
where  money  was  paid  to  a  bankrupt  for  the  purpose  of  his  settling 
with  his  creditors,  and,  the  purpose  failing,  the  money  was  repaid 
by  the  bankrupt,  it  was  Jield,  that  such  repayment  was  valid  as 
against  the  assignees  (n).  So  also  where  the  pa3'ment  to  the 
bankrupt  is  enforced  by  action,  the  payment  is  good,  although 
after  notice  of  an  act  of  bankruptcy,  but  before  the  filing  of  a 
petition  (o),  the  defendant  having  no  defence  against  such  an 
action  (p) ;  and  it  would  seem  that  the  threat  of  action  is  sufficient, 
the  rule  being,  that  the  payment,  to  be  void  as  against  the  assig- 
nees, should  be  voluntary  and  with  notice  {g),  and  that  an  actual 
arrest  or  judgment  recovered  is  not  necessary  (r). 

As  in  some  cases  notice  of  the  act  of  bankruptcy  is  immaterial, 
the  payment  being  protected,  so  in  others  the  non-notice  to  the 
party  and  his  consequent  innocence  in  the  transaction  may  be  no 
bar  to  his  liability ;  as  in  case  of  a  sheriff  who  is  liable  to  the 

(g)  Sevan  v.  Nunn,  0  Bingh.  108.  (m)  See  Edvards  ▼.  Ofyn,  28  L.  J.  Q. 

(h)  BaU   T.    Wallace,   7    M.    &    W.  B.  350. 

858.  (n)  Toorep  ▼.  Milne,  2  R  &  Aid.  688 ; 

(i)  Goldtchmidt  t.  ffarnUt,  6  M.  &  G.  Moore  ▼.  Bartkrop,  1  B.  &  C.  6. 

187  ;  Oraham  ▼.   Witkerby.  7  Q.  B.  491 ;  (o)  F(Mer  v.  AlUnvm,  2  T.  R.  479. 

and  Congreve  ▼.  BveUt,  10  Exch.  298.  (p)  Prxckett  v.  Down,  8  Camp.  131. 

(*)  Q^Edwardtv.  Cooper,  11  Q.B.  88.  {q)  Per  AMiiret  and  B^tUer,  J.  J.,  in 

(0  Belcher  y.  Magnay,  12  M.  k   W.  Foeter  ▼.  Allamon. 

102.  (r)  1  Christ  Bkpk  Uw,  601. 

X  2 


306  BANKRUPT. 

assignees  of  the  bankrupt  if  he  seize^  and  where  not  he,  but  the 
exectition  creditor^  has  notice  of  the  act  of  bankruptcy  («). 

The  notice  here  meant  is  knowledge^  or  the  wilful  abstaining 
from  acquiring  such  knowledge,  not  the  means  of  knowledge  only ; 
as  where  notice  was  sent  by  letter  to  the  attorney  of  an  execution 
creditor^  and  it  did  not  appear  that  he  wilfully  abstained  from 
reading  the  letter;  held,  no  proof  of  notice  (/).  The  notice  must 
be  of  an  act  of  bankruptcy,  not  of  being  in  embarrassed  circum- 
stances (u) ;  or  of  an  intention  only  to  commit  an  act  of  bank* 
ruptcy  {x) ;  or  of  the  inception  without  completion  of  such  an  act, 
as  signing y  but  not  filing,  a  declaration  of  insolvency  (y).  Notice 
of  a  docket  being  struck  is  not  notice  of  an  act  of  bankruptcy  {z) ; 
neither  is  the  issuing  of  a  fiat  of  itself  a  notice  to  the  world  of  the 
commission  of  an  act  of  bankruptcy  (a). 

The  notice  need  not  be  of  a  specific  act  of  bankruptcy,  but  a 
general  notice  may  be  sufficient ;  as  in  a  letter  from  the  bankrupt 
stating  that  he  has  committed  an  act  of  bankruptcy,  without 
stating  what  act  (b).  On  the  other  hand,  knowledge  that  he  has 
done  what  is  in  fact  an  act  of  bankruptcy,  as  that  he  has  made  a 
conveyance  of  all  his  property  for  the  benefit  of  his  creditors,  is 
sufficient  (c) ;  or  that  he  has  filed  a  declaration  of  insolvency  (d). 
And  this  knowledge  may  be  either  express,  i.e.  obtained  by  a 
distinct  notice  to  that  eft'ect,  or  implied  by  the  jury  from  circum- 
stances. Thus  where  defendants,  to  whom  a  draft  in  favour  of  A, 
was  presented,  had  previously  received  notice  that  a  docket  would 
be  struck  against  A.  (who  had  in  fact  committed  acts  of  bank- 
ruptcy), and  in  consequence  refused  to  pay  the  draft  without 
an  indemnity,  and  the  jury  found  that  the  defendants  had  notice 
of  an  act  of  bankruptcy,  the  court  refused  to  disturb  the  verdict  (c). 
The  notice  must  be  a  knowledge  brought  home  to  the  mind  of  the 
person  whose  interest  is  a£Fected  (/).  In  executions  it  may  efiec- 
tively  be  given  to  the  execution  creditor,  or  to  his  attorney  (^),  or 
semble,  to  his  managing  clerk  (h),  or  any  agent  employed  by  such 
attorney  and  acting  with  full  discretion  in  the  matter  (i) ;  but  not  to 
any  clerk  of  the  attorney,  unless  acting  with  full  discretion  in  the 


(<)  JBaJme  v.  Huttcn,  9  Bingh.  471 ;  (z)  Hocking  ▼.  Aeraman^  12  M.  &  W. 

Oarland  v.  CaWta/e,  4  B.  N.  C.  7.     The  170. 

incouvenieDce  of  the  sherifTB  poaition  Ib  (a)  Cannon  t.  S,  E,  Rwy,^  7  Gxch.  840. 

now  much  lessened  by  the  proviBions  of  (6)   Udal  ▼.  WcUUm,  14  M.  ft  W.  254. 

the  Interpleader  Act,  1  &  2  Will.  4,  c.  68,  (c)  LachingUm  v.  EUiott,   7  M.  ft  G. 

and  24  ft  25  Vict.  o.  134,  b.  78,  anU,  p.  538;  Und&n  y.  Sharp,  6  M.  ft  G.  906. 

288.  {d)  Oreen  ▼.  Lawrie,  1  Bxch.  835. 

(0  Bird  V.  Bats,  6  M.  ft  G.  143.    See  (e)  SpraU  v.  Bobhoiue,  4  Bing.  173. 

Loader  v.  Hiscock,  1  F.  ft  F.  182.  (/)  Per  cur.  Cannan  v.  S.  B.  Railway. 

(w)  Per  Lord  Tenterden,  C.  J.,  Tvkcker  (g)  Bothtoell  v.  TimbreU,  1  D.  N.  S.  626. 

▼.  Barrow,  M.  ft  M.  137.  (A)  PenntU  v.  StephcM,  7  C.  B.  987. 

(x)  Exp.  HalUfax,  2  M.  D.  ft  De  G.  (»)  Brewin  t.  Brucoe,  28  L.  J.  Q.  B. 

544.  829. 

(y)  Conway  y.  Nail,  1  C.  B.  648.     . 
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matter  of  tlie  execution  {k) ;  but  notice  to  the  sheriff  or  his  officer 
is  not  enough  (/).  "Where  an  act  of  bankruptcy  has  been  in  fact 
committed^  any  communication  which  brings  to  the  knowledge  of 
the  execution  creditor  before  the  sale  the  alleged  fact  that  an  act 
of  bankruptcy  has  been  committed  in  a  way  which  ought  to  induce 
him  as  a  reasonable  man  to  believe  that  the  notification  is  true^  is 
a  sufficient  notice^'  (m).  It  would  seem  "that  the  knowledge  or 
ignorance  of  the  person  who  actually,  not  constructively,  deals 
with  the  bankrupt  as  to  any  prior  act  of  bankruptcy,  is  the  mate- 
rial question**  (n).  Notice  to  one  of  several  execution  creditors  is 
primd  facie  notice  to  all  (o).  And  notice  to  a  head  bank  is  notice 
to  all  its  branches,  if  a  reasonable  time  for  the  head  bank  to  com- 
municate with  its  branches  has  elapsed  before  the  event  happens 
which  raises  the  question  (p).  The  burthen  of  proof,  that  there 
has  been  no  notice,  is  on  the  party  affirming  the  sale,  payment, 
transaction,  &c.  In  the  absence  of  that,  the  property  is  in  the 
assignees  by  relation  (q).  With  respect  to  corporations,  &c.,  it  is 
enacted,  that  "  if  any  accredited  agent  to  any  body  corporate  or 
public  company  shall  have  had  notice  of  any  act  of  bankruptcy, 
such  body  corporate  or  public  company  shall  be  deemed  to  have 
had  such  notice/'    12  &  13  Vict.  c.  106,  s.  87. 

Purchases  with  notice. — "  No  purchaser  from  any  bankrupt 
bond  fide  and  for  valuable  consideration,  where  the  purchaser  had 
notice  at  the  time  of  such  purchase  of  an  act  of  bankruptcy  by 
such  bankrupt  committed,  shall  be  impeached  by  reason  thereof, 
unless  a  fiat  or  petition  for  adjudication  of  bankruptcy  shall  have 
been  sued  out  or  filed  within  twelve  months  after  such  act  of 
bankruptcy.''     12  &  13  Vict.  c.  106,  s.  134. 

It  would  appear  that  fractions  of  a  day  are  taken  into  con- 
sideration in  reckoning  the  period  which  should  elapse  between 
the  act  done  which  is  sought  to  be  protected  and  the  filing  of  the 
petition;  accordingly  it  was  held,  that  more  than  two  calendar 
months  had  elapsed  between  eleven  o'clock  in  the  morning  of 
18th  August  and  twelve  (noon)  of  the  13th  of  October  (r)  ;  and 
again,  that  a  fiat  was  completely  issued  at  four  p.m.,  that  being  the 
time  of  its  being  posted  in  London  {s). 

(h)  Pike  ▼.  likens,  12  Q.  B.  465.  this  latter  case  discussed,  1  Sm.  L.  C. 

(0  Ramtey  y.  EaUm,  10  M.  &  W.  22 ;  (4th  ed.)  380. 

Lackingtan  ▼.  BlUoU,  7  M.  ft  O.  539.    It  (o)  BdwarcU  y.  Cooper,  11  Q.  B.  38. 

was  diacossed  in  -this  case,  whether  notice  (ja)  Willu  y.  £k,  of  England,  4  A.  &  E. 

to  a  bailiff  who  distrains  is  notice  to  the  21. 

landlord.  (5)  Pearaon  y.  Cfrahatn,  6  A.  ft  E.  899. 

(m)  Per  eur,  ffope  t.  Meek,  10  Exch.  (r)  Chdeon  y.  Sanctwtry,  4  K  ft  Ad. 

845.  255. 

(»)  Green  y.  Steer,  1  Q.  R  710.  But  (•)  ffenuman  y.  Coryton,  5  Exch.  453. 
see  FaweeU  y.  Feame,  6  Q.  B.  20;  and 
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IX.  Of  Warrants  of  Attorney ,  Copnovits,  Judged  Orders, 
and  Bills  of  Sale, 

Warrants  of  Attorney^  Cognovits  and  Jvdgetf  Orders. — It  ia 
enacted^  "  That  every  warrant  of  attorney  to  confess  judgment  in 
any  personal  action^  given  by  any  bankrupt  after  the  commence- 
ment of  this  act^  and  within  two  months  of  the  filing  of  a  petition 
for  adjudication  of  bankruptcy  by  or  against  such  bankrupt^ 
and  being  for  or  in  respect  of  (wholly  or  in  part)  an  antecedent 
debt  or  money  demand;  and  every  cognovit  actionem  or  consent  to 
a  judge's  order  for  judgment  given  by  any  bankrupt  at  any  time 
after  the  commencement  of  this  act^  and  within  two  months  of  the 
filing  of  any  such  petition,  in  any  action  commenced  by  coUusion 
with  the  bankrupt,  and  not  adversely  or  purporting  to  have  been 
given  in  an  action,  but  having  been  in  fact  given  before  the  com- 
mencement  of  any  action  against  the  bankrupt,  such  bankrupt  being 
unable  to  meet  his  engagements  at  the  time  of  giving  such  warrant 
of  attorney,  cognovit  actionem  or  consent  (as  the  case  may  be), 
shall  be  deemed  and  taken  to  be  null  and  void^  whether  the  same 
shall  have  been  given  by  such  bankrupt  in  contemplation  of  bank- 
ruptcy or  not/'  12&  13  Vict.  c.  106,  s.  185.  A  warrant  of 
attorney  given  to  a  retiring  partner  to  secure  the  repayment  of 
the  capital  he  had  brought  into  the  businessi  is  not  given  for  an 
antecedent  debt  or  money  demand  within  the  above  section. 
Loader  v.  Hiscock,  1  F.  &  F.  132.  And  a  debtor  is  not  *'  unable  to 
meet  his  engagements'^  whose  assets  exceed  his  liabilities,  although 
be  be  not  able  to  realise  them  immediately.     Ibid, 

The  above  section  refers  to  warrants,  cognovits,  and  judges' 
orders  given  for  the  purposes  and  under  the  circumstances  pointed 
out  in  italics,  whether  filed  or  not.  With  respect,  however,  to 
warrants  of  attorney  and  cognovits  generally,  it  is  enacted,  that 
"  if  any  warrant  of  attorney  to  confess  judgment  in  any  personal 
action,  or  any  cognovit  actionem  {t),  in  any  personal  action,  shall 
have  been  given  by  any  such  trader,  and  such  warrant  of  attorney 
or  cognovit  actionem,  or  a  true  copy  thereof,  shall  not  have  been 
filed  with  the  officer  acting  as  clerk  of  the  docquets  and  judgments 
in  the  Court  of  Queen's  Bench,  within  twenty-one  days  next  after 
the  execution  thereof,  in  manner  and  form  provided  by  an  Act, 
&c."  (3  Geo.  IV.  c.  39),  "  every  such  warrant  of  attorney  and  cog- 
novit actionem  shall  be  deemed  fraudulent,  null,  and  void,  to  all 
intents  and  purposes  whatever  ;  and  if  any  such  warrant  of  attorney 
or  cognovit  actionem  which  shall  be  so  filed  as  aforesaid,  shall  have 
been  given  subject  to  any  defeazance  or  condition,  such  defeazance 
or  condition  shall  be  written  on  the  same  paper  or  parchment  on 

(0  See  Thoi^  v.  Neal,  2  Q.  B.  726. 
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whicli  such  warrrant  of  attorney  or  cognoyit  actionem  shall  be 
written,  before  the  time  when  the  same  or  a  copy  thereof  respec- 
tively shall  be  filed,  otherwise  such  warrant  of  attorney  or  cognovit 
actionem  shall  be  null  and  void  to  all  intents  and  purposes  what" 
.  ever."    lb.,  s.  136. 

A  deed  enabling  a  creditor  to  commence  an  action  and  proceed 
to  judgment  when  he  shall  think  fit,  has  the  legal  effect  of  a  cog- 
novit, and  a  judgment  obtained  on  it  will  be  set  aside  (u).  The 
non-observance  of  these  enactments  does  not  render  the  warrant 
of  attorney  or  cognovit  void  as  against  the  trader  himself,  but  only 
as  against  the  assignees  in  case  of  his  bankruptcy  {Bryan  v.  Child, 
post,  p.  811) ;  and  they  may  sue  a  creditor  who  has  signed  judgment 
on  such  a  warrant  or  cognovit,  although  the  execution  be  complete 
before  the  act  of  bankruptcy,  for  money  had  and  received  {x),  or 
in  a  special  action  on  the  statute,  or  perhaps  trover  (y). 

By  8  Geo.  IV.  c.  89,  above  referred  to,  it  is  enacted  (s.  1)  *'  that 
if  the  holder  thereof  shall  think  fit,  every  warrant  of  attorney  to 
confess  judgment  in  any  personal  action,  or  a  true  copy  thereof^ 
and  of  the  attestation  thereof,  and  the  defeazance"  (which,  by  sect* 
4,  must  be  written  on  the  same  paper  or  parchment)  ^'  and  indorse- 
ments thereon,  in  case  such  warrant  of  attorney  shall  be  given  to 
confess  judgment  in  the  Court  of  King's  Bench  at  Westminster, 
or  such  a  true  copy  thereof  as  aforesaid,  in  case  such  warrant  of 
attorney  shall  be  given  to  confess  judgment  in  any  other  court, 
shall,  within  twenty-one  days  after  execution,  be  filed,  together 
with  an  affidavit  of  the  time  of  the  execution  thereof,  with  the 
clerk  of  the  docquets  and  judgments  in  the  said  Court  of  King's 
Bench.''  There  is  a  similar  provision  for  the  filing  of  cognovits 
(s.  8).  The  requisites  of  the  filing,  &c.,  must  be  strictly  observed, 
and  if  not,  the  judgment  is  void,  although  signed  within  the 
twenty-one  days  (^r).  The  affidavit  must  state  the  fact  and  the 
day  of  execution  (a).  The  twenty-one  days  are  to  be  reckoned 
exclusively  of  the  day  of  execution ;  hence  a  warrant  executed  on 
December  9th  was  held  duly  filed  on  the  80th  (b). 

By  1  &  2  Vict.  c.  1 10,  s.  9, — "  No  warrant  of  attorney  to  confess 
judgment  in  any  personal  action,  or  cognovit  actionem  given  by 
any  person,  shall  be  of  any  force  unless  there  shall  be  present 
some  attorney  of  one  of  the  superior  courts  on  behalf  of  such 
person,  expressly  named  by  him,  and  attending  at  his  request,  to 
inform  him  of  the  nature  and  effect  of  such  warrant  or  cognovit, 


(le)  ffwrU  y.  Jetmings,  5  B.  &  C.  650.  104;  Towig  ▼.  BiSiter,  6  E.  &  R  1.,  8  L. 

Whether  it  must  be  filed  «8  a  cognovit  T.  N.  S.  196,  Dom.  Proc,  S.  C. 

under  the  above  aectioo,  qumre,  S.  0.  (2)  AorafMm  t.   Semman,  16  Q.  B. 

(x)  BittUttan  Y.  Cocpetj  14  M.  &  W.  998. 

899.  (a)  Dillon  ▼.  Edwardt,  2  M.  &  P.  550. 

(y)  Brook  v.  :MUehea,  6  B.  N.  C.  849.  {h)  WUUam  t.  Bvirgm,  IS  A.  &  E. 

But  lee  WMimore  v.  Gfreevh  18  M.  k  W.  685. 
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before  the  same  is  executed,  which  attorney  shall  subscribe  his 
name  as  a  witness  to  the  due  execution  thereof,  and  thereby  declare 
himself  to  be  attorney  for  the  person  executing  the  same,  and  state 
that  he  subscribes  as  such  attorney/'  This  enactment,  as  to  war- 
rants of  attorney,  does  not  extend  to  actions  of  ejectment  (c) ;  but 
as  to  cognovits  it  does  {d).  It  extends  also  to  warrants  and  cog- 
novits executed  out  of  the  jurisdiction  of  the  court  (e). 

The  act  is  for  the  benefit  of  defendants,  and  no  third  party  can 
object  that  the  warrant  or  cognovit  was  not  duly  attested  (/) ;  but 
a  bankrupt  may,  though  a  fiat  against  him  is  still  in  operation  {g). 
The  attorney  who  is  present  need  not  be  certificated  {h),  but  he 
must  be  an  attorney,  and  not  a  clerk  (t).  Where  the  defendant 
innocently  represented  that  a  person,  not  an  attorney,  was  one, 
believing  him  to  be  such,  he  was  held  entitled  to  the  benefit  of 
the  provision  {k) ;  aliter,  if  fraudulently  done  for  the  purpose  of 
cheating  the  plaintiff  (/).  The  attorney  being  a  prisoner  makes  no 
difference  {m).  The  attorney  must  be  exclusively  the  defendant's 
attorney,  and  not  the  plaintiff's  also  (n),  and  this  although  the 
defendant  assents  to  the  plaintiff's  attorney  acting  for  him  (o) ; 
the  same  attorney,  however,  may  attend  on  behalf  of  several 
defendants  (/?).  "  If  there  be  a  clear  and  express  adoption  by  the 
defendant  of  the  party  as  his  attorney,  that  will  suffice,  although 
such  party  may  have  been  originally  suggested  by  the  plaintiff's 
attorney  "  (g)  or  the  plaintiff  himself  (r).  "  It  is  not  necessary  that 
he  should  beforehand  name  or  request  the  attendance  of  the 
attorney,  if,  with  full  knowledge  that  he  has  an  option,  he  adopts 
him  as  his  attorney  "  (*).  The  warrant  is  not  void,  if  the  attorney 
(without  collusion)  omit  to  inform  the  client  of  the  nature  of  the 
transaction,  though  it  is  his  duty  so  to  do  (/).  In  his  attestation 
the  attorney  must  declare  that  he  is  the  defendant's  attorney,  and 
also  that  he  subscribes  as  such  attorney  {u),  and  this  must  be  so 


(c)  Doe  V.  Kingston,  1  D  N.  S.  263. 

(d)  Doe  V.  HovjeU.  12  A.  &  E.  696. 

(c)  Davies  v.  Trevannion^  2  D.  &  L. 
743.  The  same  was  decided  under  the 
rule  of  court,  before  the  above  act  wa8 
pasaed;  Fitzgerald  v.  Plunket,  2  Stra. 
1247. 

(/)  Chipp  V.  HarrUjh  M.  &  W.  480. 

(g)  Pinches  v.  Harvey,  1  Q.  B.  868. 

(h)  Boll/ate  v.  Slight,  2  L.  M.  &  P. 
662. 

(i)  Barnes  v.  Ward,  Barnes,  42 ;  Paul 
▼.  Cleaver,  2  Taunt.  860. 

(k)  Wallace  v.  BrocUey,  5  Dowl. 
695. 

(l)  Cox  V.  Cannon,  6  Dowl.  625. 

(m)  Cox  V.  Cannon,  ubi  sup, 

(n)  Cocks  V.  Edwards,  2  D.  N.  S.  66; 
Cooper  V.  Cfrant,  12  C.  B.  164. 

(o)  ffirst  V.  Hannah,  17  Q.  B.  883. 


(p)  Haigh  v.  Frost,  7  Dowl.  743. 

(g)  Per  Tindal,  C.  J.,  WaUon  y.  Chamt- 
ler,  1  C.  B.  309 ;  Peowe  v.  WeUs,  8  Dowl. 
626  ace, 

(r)  Levinson  v.  ^er,  2  L.  M.  &  P. 
657. 

(«)  Per  Alderson,  R,  Gripper  ▼.  Bristow, 

6  M.  &  W.  812.    See  Barnes  v.  Pendrey, 

7  Dowl.  747. 

(0  Haigh  v.  Frost,  7  Dowl.  743.  See 
Taylor  v.  Parkinson,  2  H.  Bl.  383  ;  James 
V.  Harris,  6  Dowl.  184 ;  Joel  v.  Dicker, 
6  D.  &  L.  1. 

(it)  Phi/lips  V.  Oa>bs,  16  M.  &  W.  208; 
Pocock  V,  Pickering,  18  Q.  B.  789.  Aa  to 
a  re-attestatioD,  see  Bailey  v.  Bellamy, 
9  Dowl.  607.  As  to  a  doable  attesta- 
tion, Ledgard  ▼.  Thompson,  11  M.  Ac  W. 
40. 
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expressed  in  terms  or  follow  by  necessary  inference  {x) ;  l)ut  he 
need  not  state  more  (y). 

With  respect  to  jwigesf  orders,  it  is  now  enacted^ — "  That  every 
judge's  order,  made  by  consent,  given  after  the  commencement  of 
this  Act,  by  any  such  trader  defendant  (^r)  in  any  personal  action, 
and  whereby  the  plaintiff  in  such  action  shall  be  authorised  forth- 
with after  the  making  of  such  order,  or  at  any  future  time,  to  sign 
or  enter  up  judgment,  or  to  issue  or  take  out  execution  in  such 
action,  and  whether  such  order  shall  be  made  subject  to  any  defea- 
zance  or  condition,  or  not,  in  case  the  action  in  which  such  order 
shall  be  made  shall  be  in  the  Court  of  Q.  B.,  or  in  case  the  action 
wherein  the  same  is  made  shall  be  in  any  other  court,  a  true  copy 
of  such  order  shall,  together  with  an  affidavit  of  the  time  of  such 
consent  being  given,  and  a  description  of  the  residence  and  occu* 
pation  of  the  defendant,  be  filed  with  the  officer  acting  as  clerk  of 
the  docquets  and  judgments  in  the  said  Court  of  Q.  B.,  within 
twenty-one  days  after  the  making  of  such  order,  in  like  manner 
as  a  warrant  of  attorney  in  any  personal  action  and  a  cognovit 
actionem  given  by  any  defendant  in  any  personal  action,  or  copies 
thereof  and  affidavits  of  the  execution  thereof  respectively,  may  be 
filed  with  the  said  clerk  within  the  space  of  twenty-one  days  after 
such  warrant  of  attorney  or  cognovit  actionem  shall  have  been 
executed,  otherwise  such  judge's  order,  and  any  judgment  signed 
or  entered  up  thereon,  and  any  execution  issued  or  taken  out  on 
such  judgment,  shall  be  null  and  void  to  all  intents  and  purposes 
whatever;  and  the  provisions  respectively  contained  in  an  Act 
passed,  &c/'  (8  Geo.  IV.  c.  89),  "and  in  an  Act  passed,  &c."  (6  &  7 
Vict.  c.  66)^  **  for  liberty  to  file  warrants,  &c.,  shall  extend  and  be 
applicable  to  every  such  judge's  order,  in  like  manner  as  to  war- 
rants of  attorney  and  cognovits  actionem  mentioned  in  the  said 
Acts.''    12&18  Vict.  c.  106,  8.  187. 

This  section  does  not  render  a  judge's  order  which  has  not  been 
filed  void  as  against  the  trader  himself,  but  only  as  against  his 
assignees  in  case  of  his  bankruptcy  (a).  A  judge's  order  is  obtained 
by  consent  within  the  above  section,  although  it  be  made  on  an 
application  by  the  defendant  to  stay  proceedings  upon  terms  in  a 
hostile  action  (6).  No  action  will  lie  against  a  creditor  for  filing 
such  an  order,  although  the  debt  and  costs  have  been  paid  before 
the  order  is  filed  (c). 

Bills  of  Sale. — To  prevent  the  frauds  practised  upon  creditors 

(x)  UndUy  T.  CHrdUr,  1  D.  &  L.  699 ;  order,  except   m    against   a    bankrupt 

ffoU  y.  Kerthaw,  6  ib.  419.    See  Pocoek  trader.    See  Dixon  ▼.  SUddon,  16  M.  & 

▼.  Pidxring,  gupra,  W.  427. 

(y)  Oliver  ▼.  Woodruffe,  7  Dowl.  166;  (o)  Bryan  t.  CkOd,  5  Exch.  869. 

Gay  V.  ffaO,  6  D.  A  L.  422.  (b)  Farrow  v.  Mayes,  18  Q.  B.  516. 

(i)  There  is  no  statute  or  rule  of  court  (c)  JHmmaek  ▼.  BowUy,  1  C.  K  N.  S. 

that  makes  it  necessary  to  file  *  judge's  542. 
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by  secret  bills  of  sale,  the  17  &  18  Vict.  c.  36,  provides  (s.  1) 
that  bills  of  sale  (which  by  the  interpretation  clause  (s.  7)  have  a 
very  extensive  signification,  but  do  not  include  assignments  for  the 
benefit  of  creditors,  marriage  settlements,  transfers  of  ships,  bills 
of  sale  of  goods  in  foreign  parts  or  at  sea,  bills  of  lading,  India 
warrants,  warehousekeepers'  certificates,  or,  generally  speaking, 
transfers,  warrants,  or  orders  used  in  the  ordinary  course  of  busi- 
ness) of  personal  chattels,  shall  be  void,  as  against  assignees  ia 
bankruptcy  or  insolvency  and  execution  creditors,  so  far  as  regards 
the  property  in  any  such  chattels  which,  at  the  time  of  the  bank- 
ruptcy, insolvency,  or  execution,  and  after  the  expiration  of  the 
twenty-one  days,  shall  be  '^  in  the  possession  or  apparent  possession 
of  the  person  making  such  bill  of  sale''  (d),  unless  filed  in  the 
manner  pointed  out  by  the  act,  and  which  may  generally  be 
described  as  the  manner  already  prescribed  for  warrants  of  attor- 
ney. It  is  to  be  observed,  that  the  words  "  personal  chattels '' 
extend  to  "  goods,  furniture,  fixtures,  and  other  articles  capable  of 
complete  transfer  by  delivery,''  but  do  not  include  *'  chattel  inter- 
ests in  real  estate,  nor  shares  in  the  stock,  funds,  or  securities  of 
any  government,  or  in  the  capital  or  property  of  any  incorporated 
or  joint-stock  company,  nor  choses  in  action,  nor  any  stock  or 
produce  upon  any  farm  or  lands  which,  by  virtue  of  any  covenant 
or  agreement,  or  of  the  custom  of  the  country,  ought  not  to  be 
removed  from  any  farm  where  the  same  shall  be  at  the  time  of  the 
making  or  giving  of  such  bill  of  sale"  (s.  7). 

Where  trade  fixtures  pass  by  a  mortgage  of  the  land  to  which 
they  are  affixed,  as  where  they  are  erected  by  the  owners  of  the 
freehold,  such  mortgage  need  not  be  registered  as  a  bill  of  sale  {e). 
But  where  the  freehold  of  a  mill  was  assigned  by  J.  to  M.,  and  by 
a  subsequent  deed,  for  further  security,  J.  afterwards,  by  bill  of 
sale,  assigned  machinery  then  on  tiie  premises,  such  bill  of  sale 
was  held  void  for  want  of  registry,  the  machinery  being  personal 
chattels,  and  the  intention  of  the  parties  being  that  the  machinery 
should  pass  separate  from  the  realty  (/).  It  has  been  decided  that, 
in  an  interpleader  issue  between  the  claimant  nnder  a  bond  fide 
bill  of  sale  duly  registered,  and  an  execution  creditor  of  the 
assignor,  the  execution  creditor  cannot  set  up  a  prior  bill  of  sale, 
given  to  a  third  party,  but  void  for  want  of  due  registration  (g) ; 
and  where  A.  conveyed  the  same  goods  by  one  bill  of  sale  to  B., 

(d)  Where  therefore  the  assignee  took  876.    But  as  a  general  mie,  machinery 

possession  of  the  goods  on  the  execution  affixed  to  the  freehold  by  the  owner  for 

of  the  bill  of  sale,  and  removed  them  to  the  permanent  benefit  of  the  estate  passes 

a  house  of  his  own,  where  they  were  at  to  the  mortgagee,  whether  affixed  before 

the  time  of  the  execution,  WiUei,  J^  held  or    after    the    mortgage.      Wainuleg    ▼. 

that  the  statute  did  not  apply.    Minuter  Mtltie,  7  C.  B.  N.  S.  115,  and  so  a  mort- 

▼.  Price,  1  F.  ft  F.  686.  gage  of  them  would  not  require  regis- 

(•)  Maihm-  ▼.  FraieTf  2  K.  ft  J.  536.  tration. 

{/)  WaierfaU  ▼.  Penittone,  6  E.  ft  B.  (jgi)  Edwturdi  t.  BtigUik,  7  E.  ft  B.  564. 
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and  by  a  second  bill  of  sale  to  C,  A.  having  become  bankrupt, 
and  the  first  bill  of  sale  not  being  registered  under  the  above  Act, 
it  was  held  that  B.  could  not  set  up  the  bill  of  sale  to  C.  as  a 
defence  to  an  action  of  trover  by  the  assignees  of  A.  (h). 

It  is  provided  by  the  same  section  that  the  bill  of  sale,  with  the 
schedule,  &c.,  annexed  or  referred  to,  ^'  or  a  true  copy  thereof,  and 
of  every  attestation  of  the  execution  thereof,  shall,  together  with 
an  affidavit  of  the  time  of  such  bill  of  sale  being  made  or  given, 
and  a  description  of  the  residence  and  occupation  of  the  person 
making  or  giving  the  same,  or  in  case  the  same  shall  be  made  or 
given  by  any  person  under  or  in  the  execution  of  any  process,  then 
a  description  of  the  residence  and  occupation  of  the  person  against 
whom  such  process  shall  have  issued,  and  of  every  attesting  witness 
to  such  bill  of  sale,  be  filed,  &c/'(i).  The  object  of  the  enact- 
ment is,  that  there  should  be  filed  an  affidavit,  giving  the  assignee 
and  creditor  a  true  idea  of  the  position  in  life  both  of  the  assignor 
and  the  attesting  witness ;  and,  therefore,  the  description  of  the 
assignor  in  the  affidavit  must  be  true  and  precise,  or  the  transac- 
tion is  void.  Thus,  where  the  affidavit  contained  no  description 
of  the  assignor^  held  not  sufficient  and  the  transaction  void,  though 
the  bill  of  sale  itself  contained  the  requisite  description  (A).  So 
also  where  an  assignor,  who  was  a  clerk  in  the  Audit  Office,  was 
described  as  ''  gentleman,^'  held  not  sufficient  (/)•  The  same  par- 
ticularity is  also  requisite  in  the  case  of  the  attesting  witness ;  and 
where  an  attesting  witness,  formerly  an  attorney,  but  then  an 
attorney's  clerk,  was  described  as  "gentleman,''  held  insufficient  (m), 
but  a  description  of  an  attesting  witness  as  "William  Robert 
Cuthbert,  of,  &c/'  (naming  the  place),  "clerk  to  Messrs.  B.  &  R/' 
(naming  them),  "  of  the  same  place,  solicitors,''  was  held  sufficient, 
though  the  place  named  was  not  where  the  witness  slept  (n). 
Where  an  assignor  or  witness  is  described  as  a  "  gentleman,"  the 
onus  of  proving  that  he  has  in  fact  an  occupation,  and  therefore 
that  the  description  is  insufficient,  lies  on  the  party  impeaching 
the  bill  of  sale  (o).  A  person  (a  colliery  agent)  out  of  employment, 
has  been  held  to  be  properly  described  as  "  gentleman"  {p).  As 
to  the  effect  of  this  statute  upon  the  law  of  reputed  ownership, 
see  ante,  p.  288. 

(A)  NiekoU(m  y.  Cbqpar,  8  H.  &  N.  S84.  (m)  TiUnn  v.  Sanoner,  8  H.  &  N.  280. 

(t)  The  3rd  section  enacts  that  the  {%)  JBlaekwell  ▼.  England,  8  E.  ft  B. 

name,  addiiioD,  and  dt^scription  of  the  041 ;  AUenboroi/gh  y.  Thompson,  2  U.  ft 

grantee  also  shall    be   entered    by  the  N.  659. 

officer  of  the  court    See  Bsop.  (/Conmor,  (o)  SuUon  y,  Bath,  8  H.  ft  N.  882. 

27  U  T.  27.  (p)  Mortwood  v.  South  Yorkshire  BaU- 

ih)  HaiUm  v.  English,  7  B.  ft  B.  94.  vfay,  8  H.  ft  N.  798. 

H)  AUm  Y.  3%mps9n,  1  H.  ft  N.  15. 
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X.  Of  Actions  by  the  Assignees  {q). 

Byl2  &13  Vict.c.  106,8.158, — "if  the  assignees  commence  any 
action  or  suit  for  any  money  due  to  the  bankrupt's  estate,  before 
the  time  allowed  for  the  bankrupt  to  dispute  the  bankruptcy  shall 
have  elapsed  (see  sect.  233,  post),  any  defendant  in  any  such  action 
or  suit  shall  be  entitled,  after  notice  given  to  the  assignees,  to  pay 
the  same,  or  any  part  thereof,  into  the  court  in  which  such  action 
or  suit  is  brought ;  and  all  proceedings  with  respect  to  the  money 
so  paid  into  court  shall  thereupon  be'stayed  until  such  time  shall 
have  elapsed  :  and  if  within  that  time  the  bankrupt  shall  not  have 
commenced  such  action,  suit  or  other  proceeding  as  allowed  by 
this  Act,  and  prosecuted  the  same  with  due  diligence,  the  money 
shall  be  paid  out  of  court  to  the  official  assignee,  but  otherwise 
shall  abide  the  event  of  such  action,  suit  or  other  proceeding,  and 
upon  such  event  shall  be  paid  out  of  court,  either  to  the  official 
assignee  or  the  person  adjudged  bankrupt,  as  the  court  shall 
direct ;  and  after  such  payment  of  money  so  made  into  court,  it 
shall  not  be  lawful  for  the  person  so  adjudged  bankrupt  to  proceed 
against  the  defendant  for  recovery  of  the  same  money''  (r). 

The  assignees  of  a  bankrupt  can  recover  such  things  only  as  the 
bankrupt  bad  both  a  legal  and  equitable  right  in  {s) ;  they  cannot 
recover  in  a  court  of  law  money  which  a  court  of  equity  would 
compel  them  to  pay  over  to  third  parties,  as  in  the  case  of 
equitable  assignments  of  debts  (/).  Where  therefore  S.  being 
indebted  to  I.,  and  G.  being  indebted  to  S.,  S.  requested  G.  to 
pay  I.  whatever  might  be  due  from  G.  to  S.,  which  G.  promised  I. 
to  do,  as  soon  as  the  amount  was  ascertained;  and  after  the 
amount  was  ascertained,  and  before  it  was  paid,  S.  became  bank- 
rupt, it  was  held  that  S.'s  assignees  could  not  recover  the  amount 
from  G.     Crowfoot  v.  Gumey,  9  Bingh.  372. 

In  the  above  case  it  will  be  observed  that  there  was  a  complete 
equitable  transfer  of  the  debt,  and  not  an  assignment  as  a  security 
only ;  and  in  such  cases,'  where  a  debt  is  equitably  purchased,  it  is 
clear  that  the  assignees  cannot  sue  (u).  Such  cases  are  analogous 
to  legal  assignments  of  choses  in  action,  as  in  the  case  of  bills  of 

(q)  An  assignee  can  ane  his  co-assignee  tion  to  stay  proceedings.    Lee  t.  Sangtter, 

for  contribution  without  showing  that  2  G.  B.  N.  B.  I;   26   L.  J.  C.  P.   151 

such  co-assignee  has  any  funds  from  the  &  C. 

bankrupt's  estate  in  his   hands,  where  («)  Per  Parke,  B.,  in  Mogg  y.  Baker,  8 

a    messenger   has  recoyered  judgment  M.  ^  W.  197. 

against   both,  and  one,  to  prevent  an  (t)  See  jter  Bayley,  J.,  Beat  y.  Argle$,  2 

execution,  has  paid  the  debt  and  costs.  C.  &  M.  399. 

Hart  y.  Bigg»^  Holt,  245.  (u)  Per  Bayley,  J.,  Bettt  y.  ArgUa  ;  per 

(r)  As  to  obtaining  the  leave  of  the  Parke,  B,,  D*Amay  y,  Cheaneau,  13  M.  & 

court  to  sue,  see  sect.  1 53.    No  advantage  W.  80S ;  and  therefore  the  bankrupt  may 

of  the  want  of  such  leave  can  be  taken  in  sue  as  trustee  for  the  assignee  of  the 

the  court  of  common  law  in  which  the  debt,  if  the  assignee  cannot  sue  him- 

action  is  brought,  either  by  plea  or  mo-  self. 
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exchange  and  other  negotiable  instruments  {Carpenter  v.  Mamell, 
3  B.  &  P.  40),  except  that  in  those  cases  by  the  law  merchant  the 
assignee  may  sue  in  his  own  name,  and  it  is  not  necessary  for  him 
to  use  that  of  the  bankrupt.  But  where  there  is  an  equitable 
assignment  of  a  debt  as  a  security,  it  is  obvious  that  there  may  be 
a  surplus  available  for  the  creditors  after  payment  of  the  debt, 
and  that  primdfade  the  assignees  are  the  persons  to  sue.  "  If  the 
debt  to  be  secured  be  less  than  the  debt  assigned,  and  there  is 
nothing  more  than  a  simple  assignment  of  the  debt  as  a  security, 
the  right  of  action  would  vest  in  the  assignees.  In  such  a  case 
they  would  have  an  immediate  interest  in  the  sum  to  be  recovered, 
from  which  benefit  to  the  creditors  might  result ;  and  they  would 
not  be  bound  to  refund  all  they  had  recovered  to  the  equitable 
assignee  of  the  debt  (their  cestui  que  trust),  which  is  the  proper 
criterion,  as  it  appears  to  us,  whether  they  would  have  the  right  to 
sue  or  not.'^  Per  Parke,  B.,  in  JJPAmay  v.  Chesneau  {x).  Secus,  if 
the  debt  secured  be  equal  to,  or  larger  than,  the  debt  assigned  (y) ; 
but  the  test,  it  would  seem,  is,  not  whether  it  is  equal  or  larger  at 
the  time  of  ike  assignment  (for  it  may  have  been  diminished  by 
payment  or  otherwise  since),  but  at  the  time  of  the  bankruptcy, 
when  the  assignee's  title,  if  any,  accrued.  UAmay  v.  Chesneau. 
And  a  mere  contingent  beneficial  interest  in  the  assignees  is  not 
sufficient  [z).  Where,  therefore,  in  consideration  of  an  advance  of 
105/.  made  by  the  defendant  to  T.,  T.  verbally  assigned  her  right 
to  receive  dividends  under  the  estate  of  one  M.,  a  bankrupt,  to  the 
defendant,  and  T.,  having  become  insolvent,  subsequently  received 
a  dividend  of  80/.  under  the  bankruptcy,  which  she  paid  over  to  the 
defendant,  it  was  held  that  the  assignees  were  not  entitled  to 
recover  back  this  sum  from  the  defendant.  Tibbits  v.  George,  5  A. 
&  E.  107.  "If  the  assignees  can  show  the  whole  legal  interest, 
and  an  immediate  equitable  interest  (a)  in  the  bankrupt,  they  may 
sue.''     Per  Rolfe,  B.,  Pamham  v.  Hurst,  8  M.  &  W.,  751. 

Assignees  under  a  joint  adjudication  against  two  partners  may 
recover  in  the  same  action  debts  due  to  the  partners  jointly  and 
debts  due  to  them  separately ;  for  being  assignees  of  the  two  part- 
ners, they  are  assignees  also  of  each  {b),  see  post  p.  324r.  A  trader 
being  seised  of  an  estate  for  life  with  a  power  of  appointment^ 
remainder  in  default  of  appointment  to  himself  in  fee,  after  having 
committed  an  act  of  bankruptcy  made  an  appointment  in  favour 
of  J.  S. ;  it  was  held,  that  all  his  interest  having  passed  to  his 
assignee  under  a  bargain  and  sale  executed  by  the  commissioners 
the  appointment  was  void :  and  therefore  that  the  assignee  might 
maintain  an  ejectment  {c).     The  assignees  of  a  bankrupt  cannot 

(x)  Exp.  Brown,  1  01.  &  J.  407,  ace.  (a)  Semhle,  however  small,  BoddingUm 

(y)  LeOie  v.  Gvihrie,  1  B.  N.  C.  697;  v.  CastdH 
Dangerfidd  y.  Thomat,  9  A.  &  E.  292.  (h)  Graham  ▼.  MulcoMter,  4  Bing.  115. 

t«)  Per  Lord  Iknman,  C.  J.,  SifM  ▼.  (e)  Doe  v.  Britain,  2  R  &  Aid.  93;  and 

Thomat,  12  A.  &  E.  555.  see  Badham  v.  Mee,  7  Bingh.  695;  Jona 
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maintain  an  action,  in  their  own  names  only^  for  a  chose  in  action 
belonging  to  the  wife  of  the  bankrupt^  e,g.  a  promissory  note  gifen 
to  her  dum  sola  (d). 

By  12  &  13  Vict.  c.  106,  s.  152.— "If  any  person  adjudged  bank- 
rupt shall  at  the  time  of  the  adjudication  of  bankruptcy  be  a 
member  of  a  firm,  it  shall  be  lawful  for  the  court  to  authorise  the 
assignees,  upon  their  application,  to  commence  or  prosecute  any 
action  at  law  or  suit  in  equity,  in  the  name  of  such  assignees  and 
of  the  remaining  partner,  against  any  debtor  of  the  partnership ; 
and  such  judgment,  decree  or  order  may  be  obtained  therein  as  if 
such  action  or  suit  had  been  instituted  with  the  consent  of  such 
partner  :  and  if  such  partner  shall  execute  any  release  of  the  debt 
or  demand  for  which  such  action  or  suit  is  instituted,  such  release 
shall  be  void  ;  provided  that  every  such  partner  shall  have  notice 
given  him  of  such  application,  and  be  at  liberty  to  show  cause 
against  it,  and,  if  no  benefit  be  claimed  by  him  by  virtue  of 
the  said  proceedings,  shall  be  indemnified  against  the  payment  of 
any  costs  in  respect  of  such  action  or  suit  in  such  manner  as  the 
court  may  direct ;  and  that  it  shall  be  lawful  for  such  court,  upon 
the  application  of  such  partner,  to  direct  that  he  may  receive  so 
much  of  the  proceeds  of  such  action  or  suit  as  such  court  shall 
direct." 

Money  had  and  received  (e). — An  action  for  money  had  and 
received  will  lie  against  a  creditor  of  the  bankrupt,  who,  after  the 
act  of  bankruptcy,  takes  out  execution  against  the  goods  of  the 
bankrupt,  and  receives  (/)  from  the  sheriff  the  money  arising  from 
the  sale  of  the  goods ;  for  the  law  supposes  the  creditor  to  have 
received  the  same  for  the  use  of  the  assignees  in  whom  the  pro- 
perty of  the  goods  is  vested,  and  thence  implies  a  promise  to 
P*v  (ff)'  So  where  a  trader  became  a  bankrupt  by  lying  in  prison 
two  months  (now  fourteen  days)  after  an  arrest ;  it  was  held,  that 
his  assignees  might  maintain  an  action  for  money  had  and  received 
against  a  person  who,  after  the  arrest,  and  before  the  expiration  of 
the  two  months,  having  had  notice  that  a  commission  would  be 
sued  out  against  the  trader,  sold  his  goods  and  paid  him  the  pro- 
duce (A).     The  action,  however,  must  not  be  brought  against  a 

V.   Winwood,  S  M.  A;  VT.  653 ;    Hole  v.  (/)  i.«.,  after  the  fiat  or  petition;  or 

Eteott,  2  Keen,  444 ;  4  M.  &  Cr.  187.  before,  if  he  has  notioe  of  the  baDkruptcy. 

(d)  Sherrington  v.  Yates,  12  M.  &  W.  See  ante,  p.  299. 
856.  (g)  KUckin  v.  Campbell,  8  Wils.  804  ; 

(«)  Where  the  money  ia  received  be-  2  Bl.  Kep.  827 ;  see  Bucket  ▼•  Booik,  1 

fore  the  bankruptcy  in  the  usual  way,  it  Stark.  518. 

must  be  laid  as  received  for  the  use  of  (h)  King  v.  Leith,  2  T.  R.  141 ;  but  at 

the  bankrupt.    Where  it  is  received  since  the  time  this  case  was  decided  the  act  of 

the  bankruptcy,  or  by  way  of  fraudulent  bankruptcy  related  back  to  ike  time  of 

preference,  it  is  for  the  use  of  the  plain-  Ihe  arrett,  which  is  not  so  now  except  iu 

tifik  as  assignees.    Pennell  ▼.  Atton,  14  two  instances.    See  ante,  p.  252,  n.  (u). 
H.  &W.  415. 
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mere  messenger  or  agent^  who  simply  transmits  the  money,  but 
against  his  employer  (i).  In  cases  of  this  kind,  the  assignees  have 
an  election  to  bring  either  trover  or  assumpsit.  In  trover  they  may 
recover  the  full  value  of  the  goods  at  the  time  they  vrere  taken, 
though  the  sale  may  not  actually  have  produced  more  than  half 
their  worth :  but  in  assumpsit,  the  assignees,  considering  the  party 
selling  the  goods  as  their  agent,  are  entitled  to  recover  only  what 
was  produced  by  the  sale  of  the  goods  (A:).  If  the  assignees  bring 
assumpsit,  they  affirm  the  contract,  and  the  defendant,  if  creditor 
of  the  bankrupt,  may  set  off  his  debt  (/).  But  a  mere  demand  of 
payment  for  goods,  as  upon  a  sale  by  the  bankrupt,  will  not  pre- 
clude the  assignees  from  maintaining  trover  on  the  defendant's 
refusal  to  pay  (m).  The  assignees,  cannot  affirm  the  act  of  the 
bankrupt  as  their  agent  in  part,  and  avoid  it  as  to  the  rest  (n). 
See  Morgan  v.  Taylor,  ante,  p.  276. 

By  the  law  of  England,  if  not  contradicted  by  the  laws  of 
the  country  where  the  property  may  be,  the  court  may  dispose 
of  the  persqnal  property  of  the  bankrupt  resident  here,  although 
such  property  be  in  a  foreign  country.  Hence,  where  the  defend- 
ant being  resident  in  England,  and  a  creditor  of  the  bankrupt 
in  England,  after  the  assignment  of  the  bankrupt's  estate,  and 
with  full  knowledge  thereof,  attached,  and  afterwards  received,  by 
a  remittance,  money  due  to  the  bankrupt  in  Ehode  Island  in 
North  America ;  it  was  held,  that  the  assignees  might  recover  the 
same  from  the  defendant,  in  an  action  for  money  had  and  received 
to  their  use  (o).  So  where,  after  an  act  of  bankruptcy  committed, 
but  before  the  assignment,  a  creditor  of  the  bankrupt  in  England, 
and  resident  in  England,  with  knowledge  of  the  act  of  bank- 
ruptcy, made  an  affidavit  of  debt  in  England,  by  virtue  of  which 
he  attached,  and  after  the  assignment  received,  money  due  to  the 
bankrupt  in  one  of  the  British  plantations  in  America ;  it  was  held, 
that  the  assignees  might  recover  the  same  in  an  action  for  money 
had  and  received  (/?).  A.,  after  an  act  of  bankruptcy  committed 
by  B.,  received  the  amount  of  a  draft  drawn  by  B.  on  his  banker, 
in  favour  of  A.,  for  a  bond  fide  debt.  The  plaintiffs,  as  assignees  of 
B.,  brought  an  action  against  the  banker  for  a  larger  sum  of  money 
belonging  to  the  bankrupt,  in  which  action  the  banker  attempted 
to  set  off  the  before-mentioned  sum,  which  he  had  paid  to  A. ;  but 
it  appearing  that  the  banker  had  paid  the  money  to  A.  with  full 


(i)  CoUt  V.  Wright,  4  Taunt.  198.  v.  Bell,  8  M.  &  W.  277 ;  and  10  M.  k  W. 

(k)  Per  Oroae  and  BuUer,  Js.,  in  King  840. 
▼.  Leith,     Bee   Walltr  v.  Drakeford,   1  (m)   Valpy  v.  Sandar$,  5  C.  B.  886. 

Sta.  481.  (n)   WtUon  v.  Pmdttr,  Str.  869;  Breuxr 

{I)  Smith  V.  Eodgion,  4  T  .R  211.    See  •  y.  Sparrow,  7  B.  &  C.  ai3,  fer  BayUy,  J. 
notes   to  this  case,   2  Sm.  L.  C.   100;  (o)  Hunter  v.   Pott$,    4    T.  K.    182; 

Bwshcman  t.  Finchlay,  9  B.  &  C.  7S8 ;  PhiUip$  v.  SwUer,  2  U.  Bl.  402. 
Holmei  T.  Tuit<m,  6  K.  &  B.  S5 ;  Rmull  (p)  SIR  v.  Wormoick,  1  H.  Bl.  665. 
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knowledge  of  the  bankruptcy,  the  set-off  was  disallowed  (q).  The 
])lainti(ls  then  brought  an  acti6n  for  money  had  and  rex^eived 
against  A.  to  recover  the  amount  of  the  draft ;  but  it  was  held, 
that  the  action  would  not  lie ;  for,  although  the  plaintiffs  had  at 
first  an  election  whether  they  would  bring  the  action  against  the 
banker  or  A.,  yet  having  in  the  former  action,  against  the  banker, 
insisted  that  the  money  had  not  been  paid  on  their  account,  they 
could  not  in  the  present  action  be  permitted  to.  contradict  it,  and 
insist  that  the  payment  was  made  on  their  account  (r).  And 
see  Schondler  v.  Wace,  ante,  p.  274.  As  to  recovering  back  money 
lost  at  play  by  the  bankrupt  before  his  bankruptcy,  see  Brandon 
V.  Pate,  2  H.  Bl.  808  ;  Carter  v.  Abbott,  1  B.  &  C.  444.  As 
to  actions  against  execution  creditors  in  certain  cases,  see  s.  73, 
ante,  p.  238. 

Covenant. — In  covenant  for  rent  on  an  indenture,  brought  by 
the  assignees  of  the  lessor  (a  bankrupt),  the  lessee  cannot  plead 
that  the  lessor  nil  habuit  in  tenementis :  for  the  assignees  succeed 
to  all  the  rights  of  the  bankrupt,  and  consequently  may  claim  the 
benefit  of  that  estoppel,  which  would  have  operated  between  the 
lessor  and  lessee  (s).  By  indenture  of  lease,  reciting,  that  the 
lessee  had  purchased  certain  fixtures  on  the  premises  on  condition 
of  their  being  repurchased,  it  was  agreed  between  the  lessor  and 
lessee,  and  the  lessor  covenanted,  that  on  the  expiration  or  other 
sooner  determination  of  the  term,  he  (the  lessor)  would  take  the 
fixtures  at  such  price  as  they  should  be  appraised  at  by  two 
competent  persons,  one  to  be  named  by  each  side:  the  lessee 
became  bankrupt,  and  his  assignee  declined  the  lease  (which  was 
delivered  up),  but  required  the  fixtures  to  be  repurchased ;  and 
brought  covenant  against  the  lessor  for  not  appointing  an 
appraiser :  it  was  held,  that  as  by  6  Geo.  IV.  c.  16,  s.  75  (f),  the 
bankrupt,  on  delivering  up  the  lease,  was  discharged  from  all  the 
covenants  on  his  part^  performance  of  the  covenant  in  question 
could  not  be  enforced  by  the  assignee  of  the  bankrupt  against  the 
lessor  {u). 

For  the  remedies,  given  to  assignees  for  the  recovery  of  rents  by 
debt  or  distress,  and  for  enforcing  the  observance  of  all  covenants 
and  agreements  in  respect  of  lands  of  which  there  is  the  power  of 
disposition,  under  the  3  &  4  Will.  IV.  c.  74,  see  the  (57th  section 
of  that  statute,  ante,  p.  280. 

Trover. — The  reader  should  be  reminded  that  by  the  12  &  13 
Vict.  c.  106,  s.  133,  ante,  p.  299,'  all  executions  and  attachments 

(q)  Vernon  v.  ffatikey,  2  T.  R  113.  (<)  See  12  &  18  Vict.  o.  106,  s.  145. 

(r)   Vemon  v.  Hant&n,  2  T.  R  287.  (u)  Kear$ey  ▼.   Car^din,  2  &  &  Ad. 

(<)  Parker  y.  Manning,  7  T.  R  687.  716.    See  Exp,  Bope,  8  De  Q.  ft  J.  92. 
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against  the  goods  and  chattels  of  a  bankrupt  bond  fide  executed 
and  levied  by  seizure  and  sale  before  the  date  of  the  iiat  or  the 
filing  of  the  petition,  as  well  as  contracts,  dealings  and  transactions 
bond  fide  made  before  that  date,  are  declared  to  be  valid,  notwith- 
standing any  prior  act  of  bankruptcy,  if  executed,  levied  and  sold 
or  made  without  notice  of  any  prior  act  of  bankruptcy.  In  order, 
however,  to  bring  a  case  within  the  provisions  of  the  act,  it  is 
essential  that  the  transaction  be  a  valid  one  (x).  The  following 
cases,  which  mostly  occurred  before  the  passing  of  the  act,  or  of 
2  &  8  Yict.  c.  29,  for  which  this  section  is  substituted^  must 
therefore  be  considered  with  reference  to  its  provisions. 

If  after  an  act  of  bankruptcy,  but  before  commission,  a  person 
sued  out  execution  against  the  goods  of  the  bankrupt,  under 
which  the  sheriff  made  a  seizure,  and  then  within  two  months  a 
commission  issued,  and  afterwards  the  sheriff  sold  the  goods,  the 
assignees  might  maintain  trover  against  the  sheriff  (y) ;  and  this 
would  be  so  under  the  present  law,  at  least  where  the  execution 
is  against  a  non  trader,  or  against  a  trader  for  an  amount  due 
under  50/.  (see  ante,  p.  238) ;  subject  of  course  to  the  provisions  of 
the  Interpleader  Act  {z) ;  and  so  where  the  sheriff  seized,  sold 
and  paid  over  the  money  before  commission  and  before  notice  of 
the  bankruptcy  (a)  (which  would  not  be  so  now,  ante,  p.  299) ;  but 
the  assignees  cannot  maintain  trespass,  for  officers  and  ministers 
of  justice  cannot  be  made  trespassers  by  relation  {b).  In  like 
manner  the  assignees  may  bring  trover  against  the  execution 
creditor,  if  proved  a  party  to  the  conversion ;  as  if  he  accompany 
the  officer  in  levying  the  goods,  though  the  produce  of  the  goods 
remain  in  the  hands  of  the  sheriff ^s  broker  (c).  The  execution 
creditor,  however,  is  not  liable  in  this  form  of  action,  for  a  seizure 
and  sale  by  the  sheriff,  unless  he  personally  intermeddles  in  the 
execution :  the  fact  of  his  having  indemnified  the  sheriff  and 
received  the  proceeds  of  the  sale  is  not  a  conversion,  though  it  may 
render  him  liable,  as  already  observed  {ante,  p.  816),  for  money 
had  and  received  (d).    But  if  the  assignees  have  once  affirmed  the 


(x)  Hall  V.  WcUlaee,  anU,  p.  806.  self  against  disputed  claimB  to  property. 

(y)  a>op€r  V.  Chiity,  1  Barr.  20  ;  1  Bl.  (a)  Potter  v.  Siarkie,  Exch.  M.  T.  1807. 

Rep.  66 ;  I   Sm.  L.  0.  869 ;  Lazarvs  ▼.  (See  Report  from  Mr.  Justice  WUliam't 

Waithman,  5  Moore,  818;  CarlitU  v.  Oar-  MS.  note  in  4  Scott,  718.)  cited  4  M.  & 

landf  7  Bingb.  298,  affirmed  on  error  in  S.  260,  recognised  in  Price  v.  Helyar,  4 

Exch.  Ch.  10  Bingh.  462 ;  2  Cr.  &  M.  Bingh.  603 ;  Balme  t.  Hutton,  on  error 

81;  4    Bcott,  687,  8.  C. ;    affirmed  on  from  Ex.  in  the  Exch.  Ch.  9  Bmgb.  471, 

error  in  D.  P.  4  B.  N.  C.  7 ;  8  M.  &  W.  S.  P. 

152 ;  IHUon  ▼.  LangUy,  2  B.  &  Ad.  181  ;  (6)  Smith  ▼.  Millet,  1  T.  R.  475. 

in  Dillon  ▼.  Langley,  it  did  not  appear  (c)  Menham  ▼.  Edmonton,  1  B.  &  P. 

that  the  sheriff,  at  time  of  seizure,  or  when  869. 

sale  began,  knew  of  the  act  of  bank-  {d)  Whitmore  t.   Oreen,  IS  M.  &  W. 

niptcy.  104.    See  Ruth  ▼.  Baker,  B.  N.  P.  41 ; 

(«)  1  &2Wia  IV.  c  58,  which  enables  2  Str.  996  and  MSS.,  S.  0.    See  ante, 

the  sheriff  to  come  in  and  protect  him-  p.  309. 

VOL.  I.  V 
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acts  of  a  person  who  wrongfully  sold  the  property  of  bankrupt, 
they  cannot  afterwards  maintain  trover  against  such  person  {e). 
Assignees  may  maintain  trover  for  goods  sold  by  a  bankrupt  after 
an  act  of  bankruptcy  (i.  e,  if  the  vendee  has  notice  of  an  act  of 
bankruptcy);  although  they  have  demanded  payment  for  them. 
The  very  taking  of  goods  from  one  who  has  no  right  to  dispose  of 
them  is  a  conversion  (/).    (See  Gladstone  v.  Hadwin,  ante  p.  273.) 

The  assignees  cannot,  after  an  actual  conversion  by  sale,  give 
themselves  a  new  right  of  action  by  a  subsequent  demand  and 
refusal  {g).  Where  one  of  two  tenants  in  common  of  goods 
becomes  bankrupt,  and  the  defendant  afterwards,  by  direction  of 
the  other  tenant  in  common,  sold  the  goods,  it  was  held  that  the 
assignees  could  not  recover  the  proceeds  {h).  The  defence  of  a 
seizure  and  sale  under  Sifi.fa.  is  admissible  under  not  guilty  (i). 

It  may  here  be  remarked,  that  "  the  law  is,  that  a  person  pos- 
sessed of  goods  as  his  property,  has  a  good  title  as  against  every 
stranger,  and  that  one  who  takes  them  from  him,  having  no  title 
in  himself,  is  a  wrong-doer,  and  cannot  defend  himself  by  showing 
that  there  was  title  in  some  third  person ;  for  against  a  wrong-doer 
possession  is  title.^^  Hence,  where  trover  is  brought  for  a  con- 
version, by  the  seizure  of  goods  in  the  actual  possession  of  the 
plaintiff,  it  will  be  no  defence  to  show  that  the  goods  had  been  in 
the  order  and  disposition  of  a  third  person  at  the  time  of  his 
bankruptcy,  and  that  an  order  to  sell  them  had  been  made  by  the 
Court  of  Bankruptcy  (*).  And  see  Nicholson  v.  Cooper,  ante 
p.  813.  No  person  is  entitled  as  against  the  trade  or  ofScial 
assignee  to  a  lien  on  the  bankrupt's  books  of  account.  24  &  25 
Vict.  c.  134,  s.  121. 

Damages, — In  actions  for  breach  of  contract  brought  by  the 
assignees  of  a  bankrupt,  the  measure  of  damages  is,  not  the  ulti- 
mate loss  to  the  estate  according  to  the  result  of  proofs  upon  it, 
but  how  much  the  bankrupt  himself  might  have  recovered.  "  The 
amount  which  would  have  been  received  if  the  contract  had  been 
kept  is  the  measure  of  damages  if  the  contract  is  broken.^'  {Per 
Pollock,  C.  B.,  in  Alder  v.  Keighley,  15  M.  &  W.  120.)  Where, 
therefore,  the  bankrupt  paid  a  sum  of  money  to  his  bankers  (to 
whom  he  was  indebted  in  a  larger  amount)  for  the  specific  purpose 
of  meeting  certain  bills ;  and  the  bankers,  instead  of  applying  the 
money  according  to  his  directions,  placed  it  to  the  credit  of  his 
general  account  with  them,  in  consequence  of  which  the  bills 

(e)  Brewer  v.  Sparrow,    7    B.    &    C.  (A)  ifofyaw  v.  if arjuia,  9  Exch.  146. 

810.  (,)  Young  v.  Cwrper,  6  Exch.  269 ;  and 

(/)  Hwni  V.   Owetmap,  2    Sta.    806;  aee  Whitmore  r.  Green,  supi-a. 
Valpy  V.  Sanders,  6  C.  B.  886,  ace.  {k)  Jeg'ries  v.  The  Qt.  West.  Rwy.  Co., 

(g)  Edwards  v.  ffooper,  11  M.  &  W.  6  E.  &  B.  803 ;  aod  see  Freshney  ▼.  Car- 

863.  rick,  1  H.  &  N.  653. 
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were  dishonoured  and  remained  unpaid  in  the  hands  of  the 
holders  at  the  time  of  the  bankruptcy;  it  was  held  that  the 
assignees  were  entitled  to  recover  from  the  bankers  the  whole 
amount  so  paid  to  them  by  the  bankrupt ;  although^  as  far  as  the 
bankrupt's  estate  was  concerned,  it  made  no  difference  whether 
the  debt  due  from  the  bankrupt  to  his  bankers  was  diminished 
pro  tanto,  and  an  equivalent  amount  proved  against  the  estate  by 
the  holders  of  the  bills,  or  vice  versd.  Hill  v.  Smith,  11^  M.  & 
W.  631. 


XI.   Of  Actions  against  Assignees, 

By  12  &  13  Vict.  c.  106,  s.  159,  "Every  action  brought  against 
any  person /or  any  thing  done  in  pursuance  of  this  Act  (/),  shall  be 
commenced  within  three  months  next  after  the  fact  committed ; 
and  the  defendant  in  any  such  action  may  plead  the  general  issue, 
and  give  this  Act  and  the  special  matter  in  evidence  at  the  trial, 
and  that  the  same  was  done  by  authority  of  this  Act ;  and  if  it 
shall  appear  so  to  have  been  done,  or  that  such  action  was  com- 
menced after  the  time  limited  as  aforesaid  for  bringing  the  same, 
the  jury  shall  find  for  the  defendant ;  and  if  there  be  a  verdict  for 
the  defendant,  or  if  the  plaintiff  shall  be  nonsuited,  or  discontinue 
his  action  or  suit  after  appearance  thereto,  or  if,  upon  demurrer, 
judgment  shall  be  given  against  the  plaintiff,  the  defendant  shall 
receive  such  full  and  reasonable  indemnity  as  to  all  costs,  charges, 
and  expenses  incurred  in  and  about  any  such  action  as  shall  be 
taxed  by  the  proper  oflScer  in  that  behalf,  subject  to  be  reviewed 
in  like  manner  and  by  the  same  authority  as  any  other  taxation 
of  costs  by  such  officer.^' 

"  The  true  construction  of  the  foregoing  clause  appears  to  be 
this :  if  the  assignee  does  an  act  directed  by  the  statute,  but  does 
it  erroneously,  he  is  protected ;  but  if  he  does  the  act  as  the  result 
of  his  ownership  of  that  which  was  the  bankrupt's  property,  and 
not  by  the  direction  of  the  statute,  that  is  not  done  in  pursuance  of 
the  statute,  and  he  is  responsible  for  if  (m).  The  official  assignee 
is  not,  therefore,  entitled  to  notice  of  action  by  the  alleged  bank- 
rupt for  seizing  his  goods  under  the  fiat ;  for  the  right  he  exercises 
in  seizing  the  goods  is  a  right  belonging  to  him  by  virtue  of  his 

(Q  Ah  to  what  shall  be  said  to  be  t»  8  B.  &  C.  701,  recognizing  CarrviherB  ▼. 

pursuance  of  an  act,  see  Smith  v.  Shato,  10  Payne^  6  Bingh.  270.     See  also  Worth  v. 

B.  ft  C.  277  ;  Wallace  v.  Smith,  6  East,  Bwid,  2  B.  &  Ad.  172,  where  it  was  held 

122 ;  Qaby  v.  WUU  and  Berks  Canal  Com-  that  assignees  were  not  entitled  to  doable 

pany^  8  M.  &  S.  680 ;  Theobald  v.  Oru^  costs  under  6  Qeo.  IV.  c.  16,  s.  44,  and 

more,  1  B.  &  A.  227 ;  Smith  ▼.  Hopper,  9  that  there  was  no  distinction  between 

Q.  B.  1005 ;  Qosden  y.  Mphick,  4  Exch.  the  case  of  a  orediton'  assignee  and  an 

445.    Pottj  tit.  *' Imprisonment,"  p.  924.  official  assignee. 


(in)  Per  Bayley,  J.,  in  Edffe  v.  Parker, 
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property  in  them^  and  not  of  any  special  power  given  to  him  by 
the  Bankrupt  Acts  (n).  If  the  assignees  take  npon  themselyes  to 
sell  goods  bailed  to  the  bankmpt,  they  thereby  determine  the 
bailment^  and  trover  lies  against  them  (o).  Payments  made  to  an 
assignee  voluntarily,  and  with  full  knowledge  of  all  the  facts,  can- 
not be  recovered  back  (p).  The  41st  section  of  the  12  &  18  Vict, 
c.  1 06,  which  provides  that  no  official  assignee  shall  be  personally 
liable  for  any  act  done  by  him  in  the  execution  of  his  duty  by 
reason  of  the  petitioning  creditor's  debt,  trading,  or  act  of  bank- 
ruptcy being  insufficient ;  or  personally  answerable  for  the  receipt 
of  any  "  money,  bills,  notes,  or  other  negotiable  instruments/' — 
provided  he  pays  them  into  the  Bank  of  England,  giving  notice  to 
the  parties  claiming  the  same,  and  does  not  deal  with  them  other- 
wise than  in  the  execution  of  his  duty ; — and  which  authorises  a 
judge  of  the  court  in  which  an  action  is  brought  against  the 
official  assignee,  ''either  solely  or  jointly  with  the  creditors' 
assignee,^'  to  set  aside  the  proceedings  (upon  application,  and 
affidavit,  &c.)f  does  not  apply  to  an  action  of  (repass  brought 
against  the  official  and  creditors'  assignee  (g). 

Formerly,  when  a  dividend  was  declared,  it  was  considered  that 
a  right  of  action  against  the  assignees  accrued  to  every  creditor  for 
his  proportion  (r) ;  but  now,  by  12  &  13  Vict.  c.  106,  s.  190, — 
"  no  action  for  any  dividend  shall  be  brought  against  any  assignee 
by  any  creditor  who  shall  have  proved  under  the  bankruptcy ;  but 
if  the  official  assignee  shall  refuse  to  pay  any  such  dividend,  the 
court  may  order  payment  thereof,  with  interest  for  the  time  that 
it  shall  have  been  withheld,  and  may  also  drder  the  costs  of  the 
application.''     See  Coles  v.  Barrow,  post,  p.  323. 


XII.  Of  Actions  by  and  against  the  Bankrupt. 

Actions  by  Bankrupt  {s). — ^An  uncertificated  bankrupt  has  a 
special  property  in  goods  acquired  by  himself  after  his  bankruptcy, 
and  may  maintain  trover  for  them  against  strangers  (t).  So,  if 
an  order  for  the  delivery  of  goods,  belonging  to  A.  but  in  the 
possession  of  B.,  be  given  by  A.  to  an  uncertificated  bankrupt,  in 
payment  of  a  debt  due  from  A.  to  the  bankrupt  after  his  bank- 
ruptcy, and  B.  refuses  to  deliver  the  goods,  the  bankrupt  may 
maintain  trover  against  him  (u).  In  cases  of  this  kind,  however, 
the  bankrupt  can  recover  only  where  the  assignees  do  not  inter- 

(n)  Xnight  y.  Turquand,  2  M.  A;  W.  (r)  Brovm  v.  Stdlen,  Bougl.  407,  per 

101.  Keny<m,  C.  J.,  6  T.  R  649.  S.  P. 

(o)  Fenn  t.  BittU$t<m,  7  Ezch.  152.  {$)  See  ante,  p.  814,  n.  (u). 

(p)  Barher  ▼.  PoU,  4  H.  &  N.  769.  {t)   Wehb  t.  Fox,  7  T.  R.  891 ;  Fpem 

(q)  VamiUari  y.  Jamet,  1    F.  &  F.  y.  Chamben,  9  H.  &  W.  460. 

160.  (tt)  FoVfler  y.  Down,  1  B.  &  P.  44. 
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fere ;  for,  by  the  14l8t  section  of  the  12  &  18  Vict.  c.  106,  all  the 
after-acquired  personal  property  and  contracts  of  the  bankrupt  so 
long  as  he  remains  uncertificated  vest  in  the  assignees,  conse- 
quently their  superior  title  must  prevail  where  they  come  forward 
and  assert  it  {a).  An  uncertificated  bankrupt  may  acquire  pro- 
perty and  contract  for  the  benefit  of  his  assignees,  and  may  sue  in 
respect  of  such  property  or  contract;  and  a  plea  showing  the 
bankruptcy,  &c.,  constitutes  no  defence,  unless  there  be  an  allega- 
tion that  the  assignees  have  interfered  (y). 

An  uncertificated  bankrupt  may  maintain  an  action  for  work 
and  labour  done  after  his  bankruptcy  {z) ;  and  for  materials 
incident  and  necessary  to  the  labour  (a).  So,  for  money  lent  and 
advanced,  as  it  will  be  presumed  that  the  money  may  have  been 
earned  by  his  labour  {b).  But  where  the  plaintiff,  a  furniture- 
broker  and  uncertificated  bankrupt,  was  employed  by  the  defendant 
to  remove  his  goods,  in  the  course  of  which  business  he  employed 
several  men  and  vans,  supplied  packing-cases,  repaired  furniture^ 
and  provided  materials  for  this  purpose  and  other  articles  to  a 
trifling  amount,  it  was  held,  that  the  debt  which  thereby  accrued 
to  the  plaintiff  was  not  a  debt  in  respect  of  personal  labour  merely, 
and  that  the  assignees  had  a  right  to  intervene  and  claim  it  (c) ; 
for,  if  the  bankrupt  is  in  effect  continuing  to  carry  on  his  business, 
the  proceeds  belong  to  his  assignees  {d).  The  assignees,  however^ 
cannot  recover  in  respect  of  the  mere  personal  labour  of  the  bank- 
rupt, otherwise  the  court  "  must  go  the  length  of  deciding  that 
the  assignee  might,  in  the  words  of  Lord  Mansfield,  in  Chippendale 
V.  Tomlinson,  let  the  bankrupt  out  to  hire,  and  contract  himself  for 
his'^  (the  bankrupt's)  ''personal  labour"  (e).  It  has  been  held, 
indeed,  that  if  the  assignees  of  a  bankrupt  manufacturer  employ 
him  in  carrying  on  the  manufacture  for  the  benefit  of  the  estate, 
and  pay  him  money  from  time  to  time,  this  is  evidence  of  such  a 
contract  between  him  and  his  assignees  as  will  enable  him  to 
recover  from  them  a  reasonable  compensation  for  his  work  and 
labour  (f).  See  Castelli  v.  Boddington,  and  cases  quoted  ante, 
p.  274,  et  seq. 

In  an  action  for  maliciously  causing  and  procuring  the  plaintiff 
to  be  declared  a  bankrupt,  it  must  be  averred  and  proved  that  the 
adjudication  was  annulled  before  the  commencement  of  the  action; 
and  if  this  fact  be  not  proved,  the  plaintiff  ought  to  be  nonsuited; 
though  it  be  not  averred  in   the  declaration,  and  though  the 

(x)  KUchmv.  BarUchy  7  East,  58.  See  (h)  Evam  y.  Brown,  1  Esp.  170. 

ffayliar  ▼.  Shenoood,  2  N.  &  M.  401.  (c)  OrofUm  v.  PooU,  1  B.  &  Ad.  568  ; 

(y)  Berbert  t.  Sayer,  6  Q.  B.  965,  re-  and  see  WhitmoreY,  Qdmour,  12  M.  &  W; 

coguiziDg  Wd>b  ▼.  Fox  ;  FovoUr  t.  Down,  808. 
and  Kiichen  v.  Bartsch,  tuvra.  Id)  EUiot  y.  Clayton,  16  Q.  B.  581. 

(z)  CkigpptndaU  v.  TomJinton,  Oo.  B.  L.  (e)  WiUiamt  v.  Ckamber$,   10   Q.   B. 

8th  ed.  p.  428.  845. 

(a)  Silk  T.  Otbome,  1  Esp.  140.  (/)  Chlet  y.  Bairou),  4  Taunt.  754. 
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defendant  has  omitted  to  demur  (ff).  See  24  &  25  Vict.  c.  134 
8.  91.  As  to  actions  by  a  bankrupt,  who  has  obtained  an  order 
for  protection  under  the  112th  sect,  of  the  12  &  13  Vict.  c.  106, 
against  overseers  for  arresting  him  for  non-payment  of  a  poor-rate 
see  PhiUips  v.  Naylor,  3  H.  &  N.  14,  4  ib.  565. 

Actions  against  Bankrupt. — Formerly,  a  verbal  promise  to  pay  a 
debt  barred  by  the  certificate  was  binding  (A).  By  5  &  6  Vict, 
c.  1 22,  s.  43,  such  promise,  to  be  binding,  was  required  to  be  in 
writing.  Now,  however,  by  24  &  25  Vict.  c.  134,  s.  164,  "after 
the  order  of  discharge  takes  effect,  the  bankrupt  shall  not  be 
liable  to  pay  or  satisfy  any  debt,  claim,  or  demand  proveable  under 
the  bankruptcy,  or  any  part  thereof,  on  any  contract,  promise,  or 
agreement,  verbal  or  written,  made  after  adjudication ;  and  if  he 
be  sued  on  any  such  contract,  promise,  or  agreement,  he  may 
plead  in  general,  that  the  cause  of  action  accrued  pending  pro- 
ceedings in  bankruptcy,  and  may  give  this  Act  and  the  special 
matter  in  evidence^'  (i).  A  bond  is  within  the  above  section, 
Kidscm  v.  Turner,  3  H.  &  N.  581.  By  section  166,  ''any  con- 
tract, covenant,  or  security  made  or  given  by  a  bankrupt  or  other 
person  (k)  with,  to,  or  in  trust  for  any  creditor  for  securing  the 
payment  of  any  money  as  a  consideration  or  with  intent  to  per- 
suade the  creditor  to  forbear  opposing  the  order  for  discharge,  or 
to  forbear  to  petition  for  a  re-hearing  of,  or  to  appeal  against,  the 
same,  shall  be  void,  and  any  money  thereby  secured  or  agreed  to 
be  paid  shall  not  be  recoverable,  and  the  party  sued  on  any  such 
contract  or  security  may  plead  in  general,  that  the  cause  of  action 
accrued  pending  proceedings  in  bankruptcy,  and  may  give  this 
Act  and  the  special  matter  in  evidence  (/),  provided  always  that 
no  such  security,  if  a  negotiable  security,  shall  be  void  as  against 
a  bond  fide  holder  thereof  for  value  without  notice  of  the  con- 
sideration for  which  it  was  given''  (m).  This  is  a  penal  section, 
and  not  to  be  extended  by  implication  :  hence  a  security  given  by 
a  bankrupt  in  consideration  of  forbearance  to  oppose  his  last 
examination  is  not  void  (n).  A  bill  accepted  by  the  bankrupt  in 
blank  before  the  allowance  of  the  certificate,  but  not  dated  and 
drawn  till  afterwards,  is  not  a  security  within  this  clause  (o) ;  nor 


(g)  Whit¥Mr(k  T.  Hall  2  B.  &  Ad.  695,  202.    See  Smith  v.  SaUxmann,  9  Ezch. 

recognised  in  MeUor  y.  Badddey,  2  Cr.  &  635. 

M.'678.    See  also  Farley  ▼.  Danks,  4  £.  (m)  Thli  proviso  is  new.    The  effect 

&  B.  498.  of  the  clause  without  it  is  to  avoid  a 

^A)  Trueman  t.  Fenton,  Cowp.  644.  security  in  the  hands  of  an  innocent  iu- 

(t)  This  is  the  same  in  substance  as  dorsee  for  value.    Qddtmid  v.  ffamptou, 

the  204th  sect  of  the   12  &  13  Vict.  c.  6  C.  B.  N.  S.  94  ;  Birch  v.  Jerri*,  3  C.  & 

106.  P.  379. 

(k)  See  Ilankeyr.  CM,  1  Q.  B.  490.  (n)  Taylor  v.  Wilson,  6  Exoh.  261.   See 

(0  Corresponding  to  6  &  6  Vict.    c.  24  &  26  Vict.  o.  184,  s.  140. 

122,  8.   4(r;    12   &  13  Vict.  c.  106,   a.  (o)  Goldsmid  v.  Hampton. 
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does  the  IGlth  section  afford  any  defence  to  a  bankrupt  in  an 
action^  at  the  suit  of  an  innocent  indorsee  for  value^  on  such 
bill  (p). 

By  12  &  13  Vict.  c.  106,  s.  182  (g),— "No  creditor  who  has 
brought  any  action,  or  instituted  any  suit  against  any  bankrupt, 
in  respect  of  a  demand  prior  to  the  bankruptcy,  or  which  might 
have  been  proved  as  a  debt  under  the  bankruptcy,  shall  prove  a 
debt  under  such  bankruptcy,  or  have  any  claim  entered  upon  the 
proceedings,  without  relinquishing  such  action  or  suit;  and  the 
proving  or  claiming  a  debt,  under  a  fiat  or  petition  for  adjudi- 
cation of  bankruptcy  by  any  creditor,  shall*be  deemed  an  election 
by  such  creditor  to  take  the  benefit  of  such  fiat  or  petition  with 
respect  to  the  debt  so  proved  or  claimed ;  provided  that  such 
creditor  shall  not  be  liable  to  the  payment  to  such  bankrupt,  or 
his  assignees,  of  the  costs  of  such  action  or  suit,  so  relinquished 
by  him ;  and  that  where  any  such  creditor  shall  have  brought  any 
action  or  suit  against  such  bankrupt,  jointly  with  any  other  person 
or  persons,  his  relinquishing  such  action  or  suit  against  the  bank- 
rupt shall  not  affect  such  action  or  suit  against  such  other  person 
or  persons.  Provided,  also,  that  any  creditor  who  shall  have  so 
proved  or  claimed,  if  the  fiat  or  petition  for  adjudication  be  after- 
wards superseded  or  dismissed,  may  proceed  in  the  action  as  if  he 
had  not  so  proved  or  claimed,  and  in  bailable  actions  shall  be  at 
liberty,  under  the  authority  of  a  judge^s  order  for  that  purpose, 
obtained  in  like  manner  as  may  now  by  law  be  done,  to  arrest  the 
defendant  de  novo,  if  he  has  not  put  in  bail  below,  or  perfected 
bail  above,  or,  if  the  defendant  has  put  ih  or  perfected  such  bail, 
to  have  recourse  against  such  bail,  by  requiring  the  bail  below  to 
put  in  and  perfect  bail  above,  within  the  first  eight  days  in  term, 
after  notice  in  the  London  Gazette  of  the  first  superseding  or 
dismissing  such  fiat  or  petition,  and  by  suing  the  bail  upon  their 
recognizance,  if  the  condition  thereof  is  broken/' 

A  party  does  not  bring  his  case  within  this  section  so  as  to 
amount  to  an  election  to  prove  under  the  commission ;  nor  is  he 
entitled  to  a  stay  of  proceedings,  unless  he  has  proved  his  debt,  or 
had  his  claim  entered  on  the  proceedings  (r).  The  section  does  not 
extend  to  prevent  a  creditor,  who  proved  a  joint  debt  under  a 
commission  against  one  partner,  from  suing  the  others  (*).  The 
drawer  of  a  bill  of  exchange,  who  had  paid  the  amount  to  the 
holder  after  a  commission  of  bankruptcy  issued  against  the 
acceptor,  might  sue  the  acceptor  before  he  had  obtained  his  certi- 

(p)  Chldtmid  ▼.  EampKm,  (r)  Augarde  ▼.  Thompton,  2  M.  &  W. 

(q)  See  oorresponding  sectioni  49  Geo.  617;    Ball  y.  Bowden,  22  L.  J.,  Exch. 

IIL  0.  121,  8.  14,  and  6  Qeo.  IV.  o.  16,  ■.  249.  • 

59,  repealed ;  Geikie  v.  ffemm,  4  M.  &  («)  Jleath  ▼.  HaU,  4  Tftunt  326.    See 

0.618;  MariuB Y.The Royal BritUh Bank,  Young  ▼.  Glass,  16  East,  252»  and  Boct. 

1  C.  B.  N.  S.  67;  Bxp,  Flower,  Do G.  608 ;  163,  pott.,  p.  824rf. 
16L.  J.,  Bank.  9,S.C. 
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ficate^  and  arrest  him  upoo  the  bill,  notwithstanding  the  holder 
had  proved  the  bill  under  the  commission  (t).  Two  parcels  of 
goods  were  sold  at  different  times,  and  paid  for  by  bills;  the 
vendee  afterwards  becoming  bankrupt,  the  vendors  proved,  under 
the  commission,  for  the  amount  of  the  first  parcel,  they  then 
holding  the  bill  given  in  payment  for  the  same ;  the  bill  for  the 
other  parcel,  having  been  negotiated  by  them  prior  to  the  bank- 
ruptcy, and  being  at  the  time  of  the  bankruptcy  outstanding,  was 
afterwards  dishonoured :  it  was  held,  that  the  vendors  were  not 
precluded  from  suing  the  bankrupt  for  the  amount  of  the  last 
parcel  of  goods  (u).  *  Declaration  upon  four  bills  of  exchange. 
Plea  in  bar,  that  defendant  was  indebted  to  plaintiffs  in  divers 
large  sums  of  money  for  goods  sold ;  that,  for  securing  to  the 
plaintiffs  the  said  several  sums  of  money,  defendant,  before  his 
bankruptcy,  accepted  a  bill  of  exchange  drawn  by  the  plaintiffs, 
in  payment  of  one  of  the  said  several  sums  of  money ;  and  that 
he  had  accepted  each  of  the  several  bills  of  exchange  in  payment 
of  one  other  of  the  several  sums  of  money.  The  plea  then  stated 
that  defendant  became  bankrupt ;  that  the  bills  of  exchange  were 
proveable  under  the  commission;  that  the  plaintiffs  proved  the 
amount  of  one  bill  only  under  the  commission,  and  thereby  made 
their  election  to  take  the  benefit  of  the  commission,  not  only  with 
respect  to  the  debt  proved,  but  also  as  to  the  bills  and  debts 
mentioned  in  the  declaration.  Held,  upon  demurrer,  that  this 
plea  could  not  be  supported :  first,  because  the  proof  of  a  debt 
under  the  commission  of  bankruptcy  cannot  be  pleaded  in  bar  to 
an  action  at  law  brought  for  the  same  debt  {x) ;  secondly,  that  the 
election  of  the  creditor  to  take  the  benefit  of  the  commission  is 
confined  to  the  debt  actually  proved,  and  does  not  extend  to 
distinct  debts  efusdem  generis  due  at  the  same  time  (y).  When 
the  plaintiff,  in  an  action  against  the  bankrupt,  elects  to  proceed 
under  the  bankruptcy,  the  defendant  is  entitled  to  have  a  sug- 
gestion to  that  effect  entered  on  the  record  (r).  Where  the 
defendant  in  an  action  becomes  bankrupt  after  verdict  against 
him,  but  before  judgment,  and  the  plaintiff  proves  under  the 
commission  for  the  debt,  but  the  costs  are  disallowed,  the  court  of 
law  will  stay  any  proceedings  taken  on  the  judgment  to  recover 
such  costs,  although  the  bankrupt  has  not  obtained  his  certificate 
and  no  dividend  has  been  paid  (a); 

The  husband's  bankruptcy  is  a  defence  to  an  action  against  the 

(t)  Mead  t.  Braham,  8  M.  A;  S.  91 ;  equitable  defence,  see  ^(2er  ▼.  ^ea«inon/. 

Walker  v.  Pilbeam,  4  C.  B.  229.  27  L.  J.  Q.  B.  25 ;  8  E.  &  B.  353. 

(m)  WaUon  v.  MedeXy  1  B.  &  Aid.  121;  (y)  Htiiey  v.  Greenwood,  5  B.  &  Aid. 

Bridget  v.  MilU,  4  Biugh.  18  S.  P. ;  Exp.  95. 

Sckleeinger,  cor.  Lyndhurgt,  C,  L.  L  H.  (z)  Kemp  v.  Potter,  6  Taunt  549. 

18  Dec.  1828,  &  P.  upon  6  Geo.  IV.  c.  16,  (a)  Woodward  v.  Meredith,  2  D.  &  L. 

s.  69.  136. 

(x)  As  to  pleading  such  proof  as  an 
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husband  and  wife  for  a  debt  due  from  the  wife  before  coverture, 
there  being  no  allegation  that  the  wife  is  possessed  of  separate 
property  (b). 


XIII.  Of  the  Order  ^Discharge  (c).' 

By  the  provisions  of  the  24  &  25  Vict.  c.  184,  certificates  of 
conformity  are  abolished  (see  s.  167),  and  orders  of  discharge  sub- 
stituted therefor.  By  s.  161  (d), — "The  order  of  discharge  shall, 
upon  taking  effect,  discharge  the  bankrupt  from  all  debts,  claims, 
or  demands  proveable  under  his  bankruptcy y  save  as  herein  other- 
wise provided ;  and  if  thereafter  he  shall  be  arrested,  or  any  action 
shall  be  brought  against  him,  for  any  such  debt,  claim,  or  demand, 
he  shall  be  discharged  upon  entering  an  appearance,  and  may 
plead  in  general,  that  the  cause  of  action  accrued  before  he  became 
bankrupt,  and  may  give  this  Act  and  the  special  matter  in 
evidence ;  and  the  order  of  discharge  shall  be  sufficient  evidence 
of  the  bankruptcy  and  the  proceedings  precedent  to  the  order  of 
discharge.^'  By  s.  162, — "If  a  bankrupt,  after  the  order  of  dis- 
charge takes  effect,  be  arrested  or  detained  in  custody  for  a  debt, 
claim,  or  demand  proveable  under  his  bankruptcy,  where  judg- 
ment has  been  obtained  before  the  order  of  discharge  takes  effect, 
the  court,  or  a  judge  of  a  superior  court  of  law,  shall,  on  proof  of 
the  order  of  discharge,  and  unless  there  appear  good  reason  to  the 
contrary,  direct  the  officer  who  has  the  bankrupt  in  custody  to 
discharge  him,  which  shall  be  done  accordingly  without  fee.^'  By 
8.  165, — "  The  order  of  discharge  shall  discharge  the  bankrupt 
from  the  effects  of  any  process  issuing  out  of  any  court  for  con- 
tempt of  any  court  for  non-payment  of  money,  or  of  costs  or 
expenses  in  any  court,  and  from  all  costs  which  he  would  be  liable 
to  pay  in  consequence  of,  or  on  purging,  his  contempt;  and  a  bank- 
rupt in  custody  under  any  such  process  as  aforesaid  shall,  on 
obtaining  an  order  of  discharge,  be  entitled  to  be  discharged  from 
such  custody  forthwith."  By  s.  149,  a  person  entitled  to  enforce 
against  the  bankrupt  payment  of  any  money,  &c.  by  process  of 
contempt,  may  prove  for  the  amount.  By  s.  172,  the  order  of 
discharge  is  to  be  in  such  form  as  general  orders  shall  direct. 
See  Wagner  v.  Imbrie,  6  Exch.  882. 

By  the  above  section  (the  161st),  a  bankrupt  is  discharged,  in 
the  case  of  a  debt  proveable  under  the  bankruptcy,  not  merely 
from  the  debt,  but  from  all  remedies  for  its  recovery  (c).    A  land- 

{h)  Carr  v.  Ihmean,  31  L.  T.  96;  Lock-  {d)  This  section  is  similar  to  6  Qeo,  lY. 

wood  v.  Salter,  6  B.  &  Ad.  808.  a  16,  ss.  121, 126 ;  5  &  6  Viot  c.  122.  as. 

(c)  The  order  of  discharge  releases  the  87,  122;  and  12  &  13  Vict.  c.  106,  ss. 

creditors'  assignee  from  all  demands  by  200,  205. 

the  creditors,  or  any  person  who  might  (e)  Davis  ▼.  Shapley,  1  B.  &  Ad.  54 ; 

have  proTod  under  the  bankruptcy,  s.  180.  Barrow  v.  PoUe,  1  B.  &  Ad.  629;  and 
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lord  distrained  for  rent  the  goods  of  A.,  on  his  tenant's  premises ; 
the  tenant  afterwards  became  banknipt,  and  obtained  his  certi- 
ficate :  it  was  held,  that  the  certificate  did  not  operate  as  a  release 
of  the  rent,  and  that  therefore  the  landlord  had  a  right,  in  replevin 
at  the  suit  of  A.,  to  avow  for  a  return  of  the  goods  (/). 

By  a  certificate  obtained  under  a  joint  commission,  separate  as 
well  as  joint  debts  are  discharged  (^).  In  like  manner,  by  a 
certificate  obtained  under  a  separate  commission,  joint  debts  as 
well  as  separate  debts  are  discharged  (h).  Formerly,  indeed, 
doubts  were  entertained  whether  a  certificate  under  a  separate 
commission,  against  one  partner,  would  not  discharge  the  other 
partner ;  and,  therefore,  it  was  held  necessary  to  provide  against 
such  discharge  by  10  Ann.  c.  15.  That  statute  is  now  repealed ; 
but  by  24  &  25  Vict.  c.  134,  s.  1 63— (which  is  the  same  as  s.  200  of 
12  &  13  Vict.  c.  106),— "The  order  of  discharge  shall  not  release 
or  discharge  any  person  who  was  a  partner  with  the  bankrupt  at 
the  time  of  the  bankruptcy,  or  was  then  jointly  bound,  or  had 
made  any  joint  contract,  with  him." 

By  12  &  13  Vict.  c.  106,  s.  156,— "If  any  assignee,  indebted  to 
the  estate  of  which  he  is  such  assignee,  in  respect  of  money  being 
part  of  the  estate  of  the  bankrupt  retained  or  employed  by  him, 
become  bankrupt  aud  obtain  his  certificate,  it  shall  have  the  effect 
only  of  freeing  his  person  from  arrest  and  imprisonment ;  but  his 
future  effects  (his  tools  of  trade,  necessary  household  goods,  and 
the  necessary  wearing  apparel  of  himself,  his  wife,  and  children 
excepted),  shall  remain  liable  for  so  much  of  his  debt  to  the  estate 
of  which  he  was  assignee,  as  shall  not  be  paid  by  dividends  under 
his  bankruptcy,  and  for  interest  at  the  rate  of  5  per  cent,  per 
annum  on  the  whole  debt." 

Formerly  the  certificate  operated  as  a  discharge  of  such  debts 
only  as  were  due  at  the  time  when  the  act  of  bankruptcy  was  com- 
mitted (i).  In  assumpsit,  on  a  promise  to  pay  a  weekly  sum  for 
the  support  of  an  illegitimate  child  which  the  plaintiff  had  had  by 
the  defendant,  bankruptcy  being  pleaded.  Lord  Ellenborough  held, 
that  as  to  any  arrears  which  had  accrued  before  the  bankruptcy 
the  bankruptcy  would  operate  as  a  discharge,  but,  as  no  proof  of 
subsequent  arrears  would  have  been  admitted,  the  defendant  was 
liable  for  such  arrears  {k).  But  if  an  action  was  commenced 
against  a  bankrupt  after  the  bankruptcy,  for  a  debt  due  before  the 
bankruptcy,  and  a  verdict  found  for  the  plaintiff,  aud  afterwards 
the  bankrupt  obtained  his  certificate ;  it  was  held,  that  the  costs 

see    aBricn   v.   Don,    1    C.    B.    N.   S.  {g)    Wiiihes  v.   Strahan,  2  Str.  1157; 

702.  Howard  v.  Poole,  2  Str.  995 ;  S,  P.  Hor- 

(/)  NewUm  v.  Scott,  9  M.  &  W.  434,  in  aet/'s  case,  8  P.  Wms.  26* 

error,  10  M.  &  W.  471.    See  12  &  13  (A)  Exp,  Yale,  3  P.  Wms.  24,  n, 

Vict.  0.  106,  B.  129,  pott,  p.  S2ig;  and  (i)  Bamford  v.  BurreU,  2  R  &  P.  1. 

^rocJdehurtt  v.  Lawe,  7  E.  &  B.  176.  (k)  MUlenv.  WkilUnlmry,  1  Camp.  428. 
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of  such  action,  as  well  as  the  original  debt,  were  proveable  under 
the  commission ;  for  the  costs  bear  relation  to  the  original  debt  (/). 
Hence  where  plaintiff  before  the  bankruptcy  of  the  defendant  sued 
him  for  a  debt,  and  went  on  with  the  suit  after  such  bankruptcy, 
and  had  judgment,  and  defendant  obtained  his  certificate,  and 
afterwards  brought  a  writ  of  error,  which  was  nonprossed,  and 
costs  of  non-pros  in  error  awarded  against  him ;  it  was  held,  that 
the  certificate  discharged  the  defendant  from  these  costs  (m). 

The  principle  established  by  the  case  of  Bamford  v.  Burrell  was 
first  altered  in  1806,  by  the  46  Geo.  III.  c.  135,  s.  2,  which  made 
debts  contracted  before  the  issuing  of  the  commission,  without 
notice  of  an  act  of  bankruptcy,  proveable.  A  similar  provision 
was  contained  in  the  6  Geo.  IV.  c.  16,  s.  47,  for  which  the  12  & 
18  Vict.  c.  106,  s.  165,  is  now  substituted.  That  section  enacts, 
that  "  every  person  with  whom  any  bankrupt  shall  have  really  and 
bond  fide  contracted  any  debt  or  demand  before  the  issuing  of  the 
fiat  or  the  filing  of  the  petition  for  adjudication  of  bankruptcy, 
shall,  notwithstanding  any  prior  act  of  bankruptcy  committed  by 
such  bankrupt,  be  admitted  to  prove  the  same,  as  if  no  such  act  of 
bankruptcy  had  been  committed,  provided  such  person  had  not, 
at  the  time  the  same  was  contracted,  notice  of  any  act  of  bank- 
ruptcy by  such  bankrupt  committed.^^ 

Of  demands  proveable  under  tJie  bankruptcy. — Where  the  plain- 
tiff's demand  rests  in  damages,  and  cannot  be  ascertained  without 
the  intervention  of  a  jury,  it  cannot  be  proved  under  the  defend- 
ants commission.  Hence,  bankruptcy  is  not  any  plea  in  bar  to 
an  action  of  trespass  for  mesne  profits,  because  the  damages  are 
uncertain  (n).  Nor  to  an  action  in  tort  against  a  broker  for  selling 
out  plaintiflTs  stock  contrary  to  orders  (o).  Nor  to  an  action  of 
trover,  though  the  conversion  happened  before  the  bankruptcy  (/)). 
Nor  to  a  breach  of  covenant,  which  gives  the  plaintiff  a  claim  for 
unliquidated  damages,  and  which  damages  may  vary  according  to 
circumstances  {q).  Upon  the  same  principle  it  has  been  held, 
that  the  difference  between  the  contract  price  of  a  cargo  of  whale 
oil  of  merchantable  quality,  which  certain  persons  had  agreed  to 
purchase  of  the  plaintiffs,  but  had  refused  to  accept,  and  the  market 
price  of  the  oil  at  the  time  of  refusal,  could  not  be  proved  under  a 
fiat  of  bankruptcy  issued  against  those  persons  upon  an  act  of 
bankruptcy  committed  subsequent  to  the  refusal  (r).  For  though 
in  many  cases  in  Chancery  proof  has  been  admitted  of  the  value 

(0  WUlcH  V.  Pringle,  2  N.  R.  190.  {q)  AUwood  v.  PaHridge,  i  Bingh.  209. 

(m)  ScoU  V.  Ambrote,  3  M.  &  S.  3-26;  (r)  Orem  v.  BickneU,  8  A.  &  E.  701. 

and  see  poff ,  p.  Z2ig.  And  see  Oteen  v.  Rautk,  14  C.  B.  327; 

(«)  OoodtUU  T.  North,  Doug.  588.  WoHei/  r.  SmUh,  8  C.  B.  610;  Re  Rout- 

(o)  Parker  v.  OroU,  6  Bingh.  68.  ledge,  25  L.  J.,  BauL  19 ;  Exp.  Harrison, 

{p)  Parker  v.  Norton,  6  T.  R.  695.  26  L.  J.,  Bank.  30. 
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of  stock  agreed  to  be  transferred  at  a  given  day,  those  cases  must 
be  regarded  as  exceptions  to  the  rule,  which  is,  generally  speaking, 
that  no  claim  of  this  nature  shall  be  proveable  as  a  debt,  for  which 
the  intervention  of  a  jury  is  necessary  (s).  Nor  could  the  bank- 
ruptcy of  the  lessee  be  pleaded  in  bar  to  an  action  of  covenant 
brought  against  him,  for  rent  in  arrear,  subsequent  to  his  bank- 
ruptcy (t).  By  the  153rd  section  of  24  &  25  Vict.  c.  134,  it  is 
now  enacted,  that ''  if  any  bankrupt  shall  at  the  time  of  adjudica- 
tion be  liable  by  reason  of  any  contract  or  promise  to  a  demand  in 
the  nature  of  damages,  which  have  not  been  and  cannot  be  other- 
wise liquidated  or  ascertained,  it  shall  be  lawful  for  the  court  acting 
in  the  prosecution  of  such  bankruptcy,  to  direct  such  damages  to 
be  assessed  by  a  jury  either  before  itself  or  in  a  court  of  law,  and 
to  give  all  necessary  directions  for  such  purpose,  and  the  amount 
of  damage  when  assessed  shall  be  proveable  as  if  a  debt  due  at  the 
time  of  the  bankruptcy :  Provided  that,  in  case  all  necessary 
parties  agree,  the  court  shall  have  power  to  assess  such  damages 
without  the  intervention  of  a  jury,  or  a  reference  to  a  court  of 
law.^'  This  section,  it  is  to  be  observed,  is  permissive  only,  and 
would  seem  to  make  no  difference  in  the  law  as  above  stated, 
except  where  the  damages  have  been  actually  assessed  under  its 
provisions. 

Poor  rates,  made  before  fiat,  are  proveable  {u) ;  but  not  those 
assessed  before,  but  not  allowed  or  published  till  after,  adjudica- 
tion (x).  By  the  156th  section  of  the  24  &  25  Vict.  c.  134,  "the 
court,  out  of  the  estate  and  effects  of  the  bankrupt,  shall  order  pay- 
ment of  all  such  parochial  rates  as  may  be  due  from  him  at  the 
time  of  his  being  adjudicated  a  bankrupt,  provided  such  rates  have 
become  due  during  the  twelve  months  immediately  preceding  the 
bankruptcy.''  By  s.  150  of  24  &  25  Vict.  c.  134,—''  In  all  cases 
in  which  the  bankrupt  is  liable  to  pay  any  rent  or  other  payment 
falling  due  at  fixed  or  stated  periods,  and  the  adjudication  of  bank- 
ruptcy shall  happen  at  any  time  other  than  one  of  such  fixed  or 
stated  periods,  it  shall  be  lawful  for  the  person  entitled  to  such 
rent  or  other  payment,  to  prove  for  a  proportionate  part  thereof 
up  to  the  day  of  the  adjudication  of  bankruptcy,  in  such  mann^ 
as  if  the  said  rent  or  payment  grew  due  from  day  to  day,  and  not 
at  such  fixed  or  stated  periods  as  aforesaid.''  By  section  151 — 
'*  If  any  bankrupt  shall  have  contracted  before  the  filing  of  a 
petition  for  adjudication  any  debt  payable  by  way  of  instalments, 
the  creditor  may  prove  for  the  amount  of  such  instalments 
remaining  unpaid  at  the  time  of  such  petition."  By  section 
152 — "  If  any  debtor  shall  at  the  time  of  adjudication  be  liable 

(«)  Per  Lord  Denmant  C.  J.,  delivering  now  ante,  p.  282. 

judgment  of  the  court  in  Green  ▼.  Bick-  (u)  Exp,  Churchwardent  and  Oveneen 

neU,  8  A.  &  E.  701.  o/Burtoath,  1  L.  M.  &  P.  60. 

it)  Auriol  Y.  MiUi,  i  T.  R.  94.     See  {x)  PhiUipi  y.  Naylor,  8  H.  &  N.  14. 
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upon  any  bill  of  exchange  or  promissory  note^  in  respect  of  dis-^ 
tinct  contracts^  as  member  of  two  or  more  firms  carrying  on 
separate  and  distinct  trades^  and  having  distinct  estates  to  be 
wound  up  in  bankruptcy^  or  as  a  sole  trader,  and  also  as  the 
member  of  a  firm,  the  circumstance  that  such  firms  are  in  whole 
or  in  part  composed  of  the  same  individuals,  or  that  the  sole  con- 
tractor is  also  one  of  the  joint  contractors,  shall  not  prevent  proof 
and  receipt  of  dividend  in  respect  of  such  distinct  contracts  against 
the  estates  respectively  liable  upon  such  contracts/' 

A  debt  due  on  a  judgment  signed  in  an  action  for  unliquidated 
damages  after  an  act  of  bankruptcy  committed  by  defendant,  and 
a  commission  issued  thereon,  was  not  discharged  by  the  certificate, 
though  the  verdict  was  obtained  before  the  bankruptcy  {y).  And 
this  holds  now  where  a  verdict  in  an  action  of  tort  is  taken,  subject 
to  a  reference  as  to  the  amount  before  the  petition,  and  the  award 
is  made  after  the  adjudication  (z).  So  where,  in  an  action  for 
unliquidated  damages,  the  certificate  was  obtained  after  judgment 
by  default,  but  before  writ  of  inquiry  (a).  So  bankruptcy  of 
plaintiff  occurring  after  verdict  for  the  defendant,  and  before  judg- 
ment, the  subsequent  certificate  is  no  bar  to  an  execution  for  the 
costs  of  the  action  (b).  Verdict  for  defendant  in  July.  Com- 
mission against  plaintiff  in  August ;  judgment  against  him,  and 
certificate  for  him  in  Mich.  T.  ensuing:  it  was  held,  that  the 
plaintiff  was  liable  to  an  execution  for  costs,  notwithstanding 
6  Geo.  IV.  c.  16,  s.  56  (c).  So  where  plaintiff,  before  12  &  13 
Vict.  c.  106,  became  bankrupt  after  nonsuit,  but  before  judgment 
signed  (d) ;  but  now  either  party  obtaining  judgment  before  the 
bankruptcy  is  entitled  to  prove  for  the  costs,  though  not  taxed  at 
the  time  of  the  bankruptcy  {e).  If  the  acceptor  of  a  bill  of  ex- 
change not  due  become  bankrupt,  and  the  indorser  be  afterwards 
obliged  to  take  up  the  bill  on  account  of  non-payment  by  the 
acceptor,  he  may  prove  the  amount  under  the  bankruptcy ;  and 
consequently  if  the  acceptor  afterwards  obtain  his  certificate,  he 
will  be  discharged  from  the  debt  (/). 

By  the  12  &  13  Vict.  c.  106,  s.  129,  "no  distress  for  rent  made 
and  levied  after  an  act  of  bankruptcy  upon  the  goods  or  effects  of 
any  bankrupt,  whether  before  or  after  the  issuing  of  the  fiat  or  the 
filing  of  the  petition  for  adjudication  of  bankruptcy,  shall  be  avail- 
able for  more  than  one  year's  rent,  accrued  prior  to  the  date  of 

iy)  Butt  ▼.  CKlhert,  2  M.  &  S.  70.  pctt,  p.  824A,  n.  (h) ;  and  ffenkin  y.  Ben- 

{z)  Exp.  Todd,  6  D.  M.  &  Q.  744 :  24  nett,  8  Exch.  114. 
L.  J.,  Bank.  20,  &  a     See  Exp,  Thorn-  (d)  HatwcU  v.  T/im>good,  7  B.  &  C. 

thwaUe,  23  L.  J.,  Bank.  22.  705. 

(a)  WoolUy  v.  Smith,  8  C.  B.  610.  (e)  12  &  18  Vict,  c  106,  &  181.    And 

(6)   Walker  ▼.  Bamet,  5  Taunt  778.  see  Exp.  Ferrit,  2  M.  D.  &  D.  746 ;  Bjcp, 

See  Exp.  Birch,  4  B.  ft  C.  880 ;  and  Green-  Moore,  De  G.  178 ;  Exp,  Cockt,  Jh,  446. 
way  ▼.  Pitker,  7  B.  &  C.  486.  (/)  Joteph  v.  Ormt,  2  N.  R.  180. 

(c)  Biri  V.  Moreau.  4  Bingh.  57.    See 
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the  fiat^  or  the  day  of  the  filing  of  such  petition^  but  the  landlord 
or  person  to  whom  the  rent  shall  be  due  shall  be  allowed  to  come 
in  as  a  creditor  for  the  overplus  of  the  rent  due,  and  for  which  the 
distress  shall  not  be  available  "  (ff). 

Of  debts  due  in  Juturo,  debts  payable  upon  a  continffency,  and 
contingent  liabilities.— By  12  &  13  Vict.  c.  106,  s.  172,  ''any  per- 
son who  shall  have  given  credit  to  the  bankrupt  upon  valuable 
consideration,  for  any  money  or  other  matter  or  thing  whatsoever, 
which  shall  not  have  become  payable  when  such  bankrupt  com- 
mitted an  act  of  bankruptcy,  and  whether  such  credit  shall  have 
been  given  upon  any  bill,  bond,  note,  or  other  negotiable  security, 
or  not,  shall  be  entitled  to  prove  such  debt,  bill,  &c.,  as  if  the  same 
was  payable  presently,  and  receive  dividends  equally  with  the  other 
creditors,  deducting  only  thereout  a  rebate  of  interest  for  what 
he  shall  so  receive,  at  the  rate  of  five  pounds  per  cent,  per  annum, 
to  be  computed  from  the  declaration  of  a  dividend  to  the  time 
such  debt  would  have  become  payable,  according  to  the  terms 
upon  which  it  was  contracted/'  And  by  sect.  177,  "if  any  bank- 
rupt shall,  before  the  issuing  of  the  fiat  or  the  filing  of  a  petition 
for  adjudication  of  bankruptcy,  have  contracted  any  debt  payable 
upon  a  contingency  which  shall  not  have  happened  before  the 
issuing  of  such  fiat  or  the  filing  of  such  petition,  the  person  with 
whom  such  debt  has  been  contracted  may  (if  he  think  fit)  apply 
to  the  court  to  set  a  value  upon  such  debt,  and  the  court  is  hereby 
required  to  ascertain  the  value  thereof,  and  to  admit  such  person 
to  prove  the  amount  so  ascertained  and  to  receive  dividends 
thereon ;  or  if  such  value  shall  not  be  so  ascertained  before  the 
contingency  shall  have  happened,  then  such  person  may,  after 
such  contingency  shall  have  happened,  prove  in  respect  of  such 
debt,  and  receive  dividends  with  the  other  creditors,  not  disturbing 
any  former  dividends ;  provided  such  person  had  not,  when  such 
debt  was  contracted,  notice  of  any  act  of  bankruptcy  by  such 
bankrupt  committed ''  (A). 

By  sect.  178 — "if  any  trader  who  shall  become  bankrupt  after 
the  commencement  of  this  act  shall  have  contracted,  before  the 
filing  of  a  petition  for  adjudication  of  bankruptcy,  a  liability  to 
pay  money  upon  a  contingency  which  shall  not  have  happened,  and 
the  demand  in  respect  thereof  shall  not  have  been  ascertained 
before  the  filing  of  such  petition,  in  every  such  case,  if  such 
liability  be  not  proveable  under  any  other  provision  of  this  act, 
the  person  with  whom  such  liability  has  been  contracted  shall  be 
admitted  to  claim  for  such  sum  as  the  court  shall  think  fit ;  and 

ig)  This  section  protects  only  the  in-  (A)  These  two  sections  correspond  to 

terest  of  the  assignees,  not  that  of  mort-      the  Slst  and  56th  sections  of  6  Qeo.  lY. 
gagees  of  the  hankrupt's  goods.  BrockU-      c.  16. 


hurst  Y.  Lawe,  7  EL  &  a  176. 
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after  the  contingency  shall  have  happened^  and  the  demand  in 
respect  of  such  liability  shall  have  been  aiscertained^  he  shall  be 
admitted  to  prove  such  demand,  and  receive  dividends  with  the 
other  creditors,  and,  so  far  as  practicable,  as  if  the  contingency 
had  happened  and  the  demand  had  been  ascertained  before  the 
filing  of  such  petition,  but  not  disturbing  former  dividends,  pro- 
vided such  person  had  not,  at  the  time  such  liability  was  contracted, 
notice  of  any  act  of  bankruptcy  by  such  bankrupt  committed ; 
provided  also,  that  where  any  such  claim  shall  not  have,  either  in 
whole  or  in  part,  been  converted  into  a  proof  within  six  months 
after  the  filing  of  such  petition,  it  may,  upon  the  application  of  the 
assignees  at  any  time  after  the  expiration  of  such  time,  and  if  the 
court  shall  think  fit,  be  expunged,  either  in  whole  or  in  part,  from 
the  proceedings/^  This  section  is  a  new  provision,  and  was  in- 
tended to  extend  the  protection  to  the  bankrupt  beyond  that 
afforded  by  the  172nd  and  177th  sections,  which  are  in  substance 
re-enactments  of  the  former  law.  Its  construction,  however,  has 
given  rise  to  much  difficulty. 

The  following  cases  bear  upon  the  three  last-mentioned  sec- 
tions : — 

By  marriage  settlement  S.  covenanted  to  cause  a  sum  of  money 
to  be  paid  to  his  wife's  trustees  within  twelve  months  after  his  own 
death,  in  trust  to  pay  her  the  interest  for  her  life,  in  case  she  sur- 
vived him,  and  afterwards  the  principal  to  their  children ;  but  if 
they  had  not  any  children,  then  to  the  survivor  of  them,  the 
husband  and  wife ;  it  was  held,  that  this  was  proveable  as  a  debt 
on  a  contingency  (i).  In  order  to  bring  the  case  within  the  178th 
section  of  the  statute,  the  bankrupt  must  have  contracted  a  liability 
to  pay  money  upon  a  contingency  which  has  not  happened  at  the 
time  of  the  filing  the  petition;  a  liability  either  to  do  some  act  or 
to  give  the  plaintiff  compensation  in  damages,  such  as  a  jury  might 
think  him  entitled  to,  for  a  failure  to  perform  such  act,  is  not  within 
any  of  these  sections.  Thus,  where  a  landlord  gave  his  tenant 
permission  to  make  certain  alterations  in  the  premises,  on  condition 
that  the  tenant  would  reinstate  them  at  the  end  of  the  tenancy, 
and  the  tenant  became  bankrupt  during  the  term ;  it  was  held, 
that  the  tenant's  liability  on  this  agreement  was  not  within  the 
section  (A).  And  the  liability  must  be  to  pay  one  sum  of  money 
upon  the  happening  of  the  contingency.  "  The  section  seems  to 
contemplate  only  the  happening  of  one  contingency,  whereupon 
the  whole  demand  shall  be  ascertained'' (/).  It  does  not  there- 
fore apply  to  a  covenant  to  pay  the  premiums  as  they  fall  due  on 
a  policy  of  insurance,  assigned  by  the  bankrupt  as  a  security  for  a 

(0  Exp.  Tindal,  8  Bingh.  402.     See  (h)  Maplt^v,  Pepper,  18  C.  B.  177. 

£jcp.  Marshall,  1  Mont.  &  A.  128,  and  (l)  Per  cur.  Warburg  v.  Tucker,  6  E.  & 

Exp.  M'Qeary,  1  De  O.  167 ;  Be  Taylor,  B.  396. 
Exp.  Boddam,  6  Jur.  N.  S.  670. 
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debt  (m).  Now,  however,  "by  the  154th  section  of  the  24  &  25 
Vict.  c.  134, — "  If  any  bankrupt  shall,  at  the  time  of  adjudication, 
be  liable,  by  reason  of  any  contract  or  promise,  to  pay  premiums 
upon  any  policy  of  insurance,  or  any  other  sums  of  money  whether 
yearly  or  otherwise,  or  to  repay  to  or  indemnify  any  person  against 
any  such  payments,  the  person  entitled  to  the  benefit  of  such  con- 
tract or  promise  may,  if  he  think  fit,  apply  to  the  court  to  set  a 
yalue  upon  his  interest  under  such  contract  or  promise,  and  the 
court  is  hereby  required  to  ascertain  the  value  thereof,  and  to 
admit  such  person  to  prove  the  amount  so  ascertained  and  to 
receive  dividends  thereon."  Nor  does  the  178th  section  apply  to 
a  covenant  by  a  bankrupt  to  pay  to  his  wife  yearly  during  their 
joint  lives  such  sum  as,  together  with  certain  dividends  and  interest 
(the  amount  of  which  was  uncertain),  would  make  up  the  clear 

yearly  sum  of  £ (n).     Bankruptcy  during  the  currency  of  a 

quarter  (and  subsequent  certificate)  is  no  bar  to  an  action  by  a 
schoolmaster  for  the  board  and  tuition  of  the  bankrupt's  son  under 
a  quarterly  contract,  the  demand  not  being  a  debt  payable  in 
futuro  under  s.  172,  nor  a  liability  to  pay  money  upon  a  contin- 
gency under  s.  178.  See  now  24  &  25  Vict.  c.  134,  s.  153,  supra, 
p.  324/,  But  the  liability,  to  which  a  bankrupt  surety  is  subject 
to  his  co-surety  for  contribution  if  the  principal  does  not  pay,  is  a 
liability  to  pay  money  on  a  contingency  within  the  section  (o). 

A  right  of  action  for  unliquidated  damages  is  not  a  contingent 
debt  capable  of  proof  under  sect.  177  (/?),  e,ff.  a  right  to  maintain 
an  action  for  not  accepting  and  paying  for  a  quantity  of  oil,  con- 
tracted for,  at  a  certain  price,  and  to  be  delivered  at  a  future  day  (q), 
or  a  right  of  action  on  a  covenant  for  title  (r).  So  also  a  contract 
to  indemnify  a  nominal  plaintiff  against  costs  is  not  a  contingent 
debt  (s).  But  see  ante,  p.  824/.  So  where,  before  12  &  13  Vict. 
c.  106  (see  s.  178,  supra),  plaintiffs,  having  taken  B.  in  execution 
for  a  debt,  discharged  him  upon  the  following  undertaking  of 
the  defendant : — "  In  consideration  of  your  discharging  B.  out 
of  custody,  I  undertake  that  he  shall  pay  the  debt  due  to  you  by 
four  half-yearly  instalments."  And  in  an  action  on  this  agree- 
ment for  the  instalments  accruing  due  after  the  fiat,  it  appeared 
that  B.  had  kept  alive  his  debt  to  the  plaintiffs  by  executing  a 
warrant  of  attorney  previous  to  his  discharge,  and  that  the  de- 
fendant's undertaking  was  given  with  reference  to  B.'s  liability, 
and  as  a  collateral  security  for  the  payment  of  the  instalments 
secured  by  the  warrant  of  attorney,  and  that  no  instalment  had 

(m)  Warburg  y.  Tucker,  E.  B.  &  E.  914.  (;>)  A  ttwood  v.  Partridge,  4  Bingh.  209 ; 

(«)  Parker  v.  Ince,  4  H.  &  N.  68.    Nor  Woolley  ▼.  Smith,  3  C.  B.  610. 

would  Buch  a  coYenaut  be  proveable  by  (5)  Boorman  v.  Nashy  9  B.  &  C.  145. 

the  covenantee  as  "  an  annuity  "  within  See  Oreen  v.  Bicknell,  ante,  p.  824e. 

the  175th  section.    Ibid.  (r)  Hammond  v.  Toulmin,  7  T.  R.  612. 

(0)  Adkin9  Y.  Farrington,  5  H.  A  N.  (•)   ffanHnv.   BenneU,  8  Exch.   107. 

586.  See  Tollfip  v.  Ebem,  1  B.  &  Ad.  698. 
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become  due  before  the  fiat ;  it  was  held,  that  there  was  no  debt 
due  from  the  defendant  (the  bankrupt)  at  the  issuing  of  the  fiat 
which  could  have  been  proved  under  it,  and  therefore  that  the 
certificate  was  no  bar  to  the  action  (/). 

The  instalments  of  an  annuity  for  the  payment  of  which  a  bank, 
rupt  is  surety  only,  and  which  he  covenants  to  pay  in  case  of  the 
default  of  the  grantor,  are  not,  when  they  become  due  after  his 
bankruptcy,  proveable  {u).  And  the  178th  section  does  not  make 
any  difference  in  this  respect,  for  it  may  be  considered  as  settled, 
that  where  a  deed  of  assignment  of  a  life  policy  contains  the  usual 
covenants  by  the  assignor,  first,  to  pay  the  premiums  as  they  fall 
due,  and,  secondly,  to  repay  any  premiums  the  assignee  might  pay 
on  his  default,  the  bankruptcy  of  the  assignor  is  no  defence  to  any 
action  for  the  breach  of  either  of  these  covenants,  neither  is  the 
assignor's  liability  on  either  of  them  within  the  178th  section  (^). 
So  a  guarantee  under  which  no  goods  are  supplied  till  after  the 
bankruptcy  {y).  So  a  liability  incurred  by  a  builder,  on  a  contract 
to  bear  harmless  the  owner  of  a  house  in  course  of  being  repaired 
by  him,  from  any  injury  done  to  the  adjoining  houses  in  carrying 
out  the  repairs  (z).  Where  the  defendant,  being  in  custody  under 
a  ca.  sa,y  in  order  to  obtain  his  discharge  gave  the  execution 
creditor  a  blank  note  stamp,  with  his  name  upon  it,  and  the  exe- 
cution creditor,  after  the  defendant's  bankruptcy,  filled  up  the 
stamp  as  a  promissory  note  at  a  month's  date ;  held,  that  this  was 
not  a  debt  payable  in  Juiuro,  nor  a  contingent  liability  (a).  A 
liability  to  calls  on  railway  shares  is  not  a  debt  payable  on  a  con- 
tingency under  sect.  177,  or  injuturo  under  sect.  172  (6),  though 
it  possibly  is  within  sect.  178.  Calls,  however,  are  now  proveable 
under  21  &  22  Vict.  c.  60,  s.  18.  The  fact  of  the  performance  of 
an  act  being  secured  by  a  penalty  will  not  constitute  a  breach  a 

{t)  Lane  v.  BurgTiart,  8  M.  &  Q.  597.  1  M.  &  K.  683,  8.  C\;  Exp,  Peandl,  2 

See  also  Lane  v.  Burghart,  1  Q.  B.  933,  M.  D.  &  D.  278 ;   Exp.  BroadUy,  2  M. 

where  it  was  hold  that  the  defendant's  D.  k  D.  524.    As  to  sureties  for  annuities 

certificate  was  a  bar  to  an  action  upon  granted  by  the  bankrupt,  see  sect.  176. 

this  contract  for  instalments  becoming  As  to  the  rights  of   obligees    in    bot- 

due  since  the  bankruptcy,  the  warrant  of  tomry  and  respondentia  bonds,  see  sect, 

attorney  not  appearing  in  that  case,  and  174. 

the  court  considering  that  the  letting  B.  (x)   Warharg  v.  Tucker,  ante,  p.  324ib ; 

out  of  custody  discharged  his  debt,  and  Tovmg  y.    Winter,  16  0.  B.  401 ;   Exp, 

left  an  original  liability  on  the  defend-  Banois,  6  D.  M.  &  G.  762 ;  25  L.  J.,  Bank, 

ant  10,  S.  C;  Toppin  v.  Field,  4  Q.  B.  387; 

(u)  White  V.  Corbett,  28  L  J.  228,  Q.  B.  Fu9sel  v.  Dunn,  6  W.  R.  81 ;  Attoood  v. 

See  Thmpsm  ▼.  WhaiUy,  16  Q.  B.  189.  PaHridge,  4  Bingh.  209. 
The  176th  section  (corresponding  to  6  (y)  Boyd  v.  Robins,  6  C.  B.  N.  S.  597; 

Geo.  IV.  c.  16,  s.  54)  enables  an  annuity  and  see  Re  Willis,  4  Exch.  580. 
creditor  to  prove  for  the  value  of  the  (z)  Re  Quin,  11  Jr.  Ch.  R.  57. 

annuity,  but  an  annuity  not  proveable  (a)  Temple  v.  Piillen,  8  Exch.  889.   See 

under  this  section  will  not  be  proveable  Oddsmid  v.  Hampton,  anUy  p.  824. 
under  the  177th.     Exp.  Vanheythuyun,  (6)  South  Staffordshire  Railway  Com- 

2  Mont.  &  Ayr.  519 ;  Re  Foster,  9  C.  R  pany  v.  Bumdde,  5  Exch.  129. 
422.    See  also  lAfde  v.  Mynn,  4  Sim.  505 ; 

VOL    I.  Z 
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contingent  debt^  e.g.,  a  bond  to  indemnify  a  pariah  against  the 
maintenance  of  a  bastard  (c). 

Sureties  for  Bankrupt. — Before  the  year  1809,  a  debt  for  which 
a  person  was  merely  liable  as  surety,  but  which  was  not  paid  until 
after  the  bankruptcy  of  the  principal,  was  not  proveable  under  the 
commission,  and  consequently  was  not  barred  by  the  certificate  (rf) : 
but  now  by  12  &  13  Vict.  c.  106,  s.  173  (e),  "any  person  who,  at 
the  time  of  issuing  the  fiat  or  of  filing  a  petition  for  adjudication 
of  bankruptcy,  shall  be  surety  or  liable  for  any  debt  of  the  bank- 
rupt, or  bail  for  the  bankrupt  {/),  either  to  the  sheriff  or  to  the 
action,  if  he  shall  have  paid  the  debt,  or  any  part  thereof  in  dis- 
charge of  the  whole  debt  {g),  (although  he  may  have  paid  the 
same  after  the  issuing  of  the  fiat  or  the  filing  of  the  petition  for 
adjudication  of  bankruptcy,)  if  the  creditor  shall  have  proved  hia 
debt  under  the  bankruptcy,  shall  be  entitled  to  stand  in  the  place 
of  such  creditor  as  to  the  dividends  and  all  other  rights  under 
the  bankruptcy,  which  such  creditor  possessed  or  would  be  entitled 
to  in  respect  of  such  proof;  or  if  the  creditor  shall  not  have  proved, 
such  surety  or  person  liable,  or  bail,  shall  be  entitled  to  prove  hia 
demand  in  respect  of  such  payment  as  a  debt  under  the  bank- 
ruptcy, not  disturbing  the  former  dividends,  and  may  receive 
dividends  with  the  other  creditors,  although  he  may  have  become 
surety,  liable,  or  bail  as  aforesaid,  after  an  act  of  bankruptcy 
committed  by  the  bankrupt ;  provided  that  such  person  had  not, 
when  he  became  such  surety,  or  bail,  or  so  liable  as  aforesaid, 
notice  of  any  act  of  bankruptcy  by  such  bankrupt  committed." 
By  this  section,  the  certificate  of  a  bankrupt  is  a  bar,  not  only 
to  an  action  at  the  suit  of  the  surety  for  the  recovery  of  money 
paid  in  the  discharge  of  the  original  debt,  but  to  any  action  for 
the  consequential  damage  accruing  from  the  non-payment,  by  the 
bankrupt,  of  the  original  debt  when  due ;  and,  therefore,  where 
the  acceptor  of  an  accommodation  bill  brought  an  action  against 
the  drawer,  who  had  become  bankrupt,  for  not  providing  him  with 
funds  to  pay  the  bill  when  due,  whereby  he  had  incurred  the 
costs  of  an  action,  and  was  obliged  to  sell  an  estate,  in  order  to 
raise  money  to  pay  the  bill,  the  certificate  was  held  to  be  a  good 
bar  (h).  This  section  contemplates  the  case  where  the  bankrupt 
is  the  principal  debtor,  and  does  not  include  persons  who  are 

(c)  Overseers  of  St.  Martin-in-the- Fields,  (e)  See  correspondiDg  sectioos,  49  Geo. 
V.  Warren,  1  B.  &  A.  491,  See  £jrp.  III.  c.  121,  b.  8,  and  6  Geo.  IV.  c.  16, 
Maclean,  2  M.  D.  &  De  G.  564 ;  WooUiy      b.  52,  now  repealed. 

▼.  Smith,  3  C.  B.  610,  Ilinton  v.  Acraman,  (J)  See  Heices  v.  Mott,  6  Taunt.  829. 

2  C.  B.  367.  ig)  See  SimtUn  t.  SovUen,  5  B.  &  Aid. 

(d)  Chilton  V.  Wiffin,ZWilB.  18;  Toung      852. 

▼.  Boclley,  8  WiU.  346  ;  2  Bl.  R.  839,  (A)   Van  Sandau  v.  Cow6w,  8  B.  &  Aid. 

S.  C. ;  Vanderheyden  v.  De  Paiba,  8  Wil».       18  ;  and  see  Wood  T.  J>odgton,  2  M.  ft  S. 
528.  195. 
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co-sureties  for  a  debt  due,  not  from  the  bankrupt,  but  from  a 
third  person  (i).  Thus,  'where  E.  C.  borrowed  a  sum  of  money, 
and  gave  the  lenders  a  bond,  by  which  he  and  four  others  bound 
themselves  jointly  and  severally,  in  a  penalty,  for  the  regular  pay- 
ment of  interest,  and  for  the  discharge  of  the  principal  and  all 
interest  which  might  be  due  at  the  end  of  five  years,  or,  if  sooner 
called  upon,  then  at  twenty-one  days  after  demand.  One  of  the 
co-obligors  of  R.  C.  became  bankrupt,  and  obtained  his  certificate. 
At  the  time  of  the  bankruptcy,  a  forfeiture  had  accrued  by  non- 
payment of  interest,  but  it  was  not  insisted  upon,  and  the 
interest  was  subsequently  paid  up.  After  the  certificate,  R.  C. 
was  called  upon  for  the  principal,  but  did  not  pay,  and  payment 
was  enforced  from  the  three  co-obligors,  who  had  continued 
solvent.  In  an  action  by  one  of  them  against  the  party  who 
had  been  bankrupt  for  contribution,  it  was  held,  that  they  could 
not  have  proved  under  the  commission  by  6  Geo.  IV.  c.  16, 
8.  52  (k),  and  therefore,  that  the  certificate  was  no  answer  to  the 
action  (/). 

A.  had  indorsed  a  bill  for  the  accommodation  of  B.,  the  prior 
indorser ;  B.  became  bankrupt,  and  obtained  his  certificate :  A.  was 
called  on  to  pay  the  bill  after  the  bankruptcy  :  it  was  held,  that 
although  A.  could  not  be  considered  as  surety  for  the  debt  of  B., 
inasmuch  as  he  was  liable  primarily  to  the  holder  as  indorser,  that 
is,  as  principal,  and  not  surety,  on  failure  of  B.,  the  prior  indorser ; 
yet  A.  was  a  "person  liable "  for  the  debt  of  B.  within  the  act  (m). 
Where,  a  sum  of  money  being  due  from  A.  to  B.,  C.  at  B.^s 
request,  and  for  his  accommodation,  drew  a  bill  on  A.  for  the 
amount,  which  A.  accepted;  and  C.  then  indorsed  the  bill  and 
gave  it  to  B.,  who  indorsed  and  negotiated  it.  B.  having  sub- 
sequently become  bankrupt,  and  the  bill  having  been  dishonoured  , 
and  paid  by  C. ;  it  was  held,  that  the  amount  of  the  bill  was 
proveable  by  C,  for  C.  was  surety  for  the  debt  of  the  bankrupt, 
contracted  by  his  obtaining  credit  on  the  bill  indorsed  by  C., 
although  he  was  not  an  immediate  surety,  but  only  on  the 
default  of  the  acceptor :  and  consequently  that  C.'s  right  of 
action  against  B.  for  the  amount  of  the  bill  was  barred  by  the 
certificate  (n). 

The  plaintiff  accepted  a  biU  of  exchange,  payable  at  a  future 
day,  for  the  accommodation  of  the  defendant.  Afterwards,  and 
before  the  bill  became  due,  the  defendant  committed  an  act  of 
bankruptcy.     The  bill  was  dishonoured.     A  commission  issued,  but 

(i)    Wallia  T.  Swinhume^  1  Ezcb.  203.  recogDising  Eaj).  Zloyd,  1  Rose,  4 ;  nnd 

(ifc)  Ante,  p.  824m,  n.  (e).  Erp.  Yonge,  JJ  Vea.  k  Beames,  40.    See 

(1)   Clementi  y.  Langley,  5   B.  &  Ad.  post,  p.  824<. 

872.    Such  a  case,  however,  is  witbin  the  («)  Haigh  v.  Jackson,  8  M.  &  "W.  698  ; 

178th  section.    See  Adkins  y.  FarringUn,  and  see  YaUop  v.  Evers,  1  B.  &;  Ad.  698, 

anU,  p.  8241;.  aud  Filhey  y.  Lavjford,  8  M.  &  Gr.  477  \ 

(m)  BasseU  y.  Dodgin,  9  Birgh.  658,  4  Scott's  N.  R.  208,  611. 

Z  % 
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was  shortly  afterwards  superseded.  A  meeting  of  the  defendant'g 
creditors  was  then  held,  and  time  was  given  him.  The  plaintiff 
then  accepted  another  bill,  for  the  purpose  of  taking  up  the  former 
dishonoured  bill,  including  also  interest  and  stamp.  This  last  bill 
was  indorsed  by  J.  S.  as  an  additional  security  to  the  holders,  who 
required  it.  Afterwards  an  effectual  commission  issued  upon  the 
original  act  of  bankruptcy,  under  which  the  defendant  obtained  his 
certificate.  The  plaintiff,  at  a  subsequent  day,  when  the  second  bill 
became  due,  paid  it.  It  was  held,  that  the  giving  of  the  second 
acceptance  for  the  prior  debt  did  not  discharge  the  original  debt  for 
which  the  plaintiff  had  become  surety  before  the  act  of  bankruptcy; 
and  in  paying  that  second  bill  the  plaintiff  was  only  paying  the 
same  debt  which  he  was  liable  to  pay  as  surety  for  the  defendant 
upon  the  first  bill ;  and  consequently  that  this  was  a  case  within 
the  49  Geo.  III.  c.  121,  s.  8  (o).  The  act,  however,  provided,  that 
it  should  not  extend  to  a  person  who,  when  he  became  surety,  had 
either  notice  in  fact  of  the  act  of  bankruptcy  committed,  or 
implied  notice  from  the  issuing  of  the  commission,  though  such 
commission  were  afterwards  superseded.  But  the  plaintiff's  case 
did  not  fall  within  this  proviso,  for  his  suretyship  had  commenced 
before  the  issuing  of  the  commission  afterwards  superseded.  The 
debt  was  not  affected  with  the  implied  notice :  it  was  a  debt,  there- 
fore, proveable  under  the  commission,  and  was  consequently  barred 
by  the  certificate  {p).  The  173rd  section  does  not  apply  to  the 
implied  liability  of  a  tenant  to  indemnify  his  under  tenant  against 
a  distress  for  rent  due  to  the  head  landlord  (q).  A  retiring  partner, 
with  whom  his  co-partner,  the  bankrupt,  had  contracted  to  pay 
all  the  partnership  debts  (r),  falls  under  the  description  of  a 
person  "  liable  for  "  the  bankrupt's  debts  :  so  a  partner  who 
used  his  partner's  name  fraudulently  for  his  own  purposes  (*) : 
so  a  solvent  partner  paying  the  whole  of  the  partnership  debts  (/) ; 
for  each  partner  is  a  principal  debtor  for  his  own  share  and 
they  are  mutual  sureties  to  the  creditors  for  the  shares  of  each 
other  (u). 

The  debt  must  have  become  payable  by  the  bankrupt  himself 
before  the  petition  (a?) ;  but  the  plaintiff  cannot,  by  voluntarily 
delaying  payment  till  after  a  final  dividend  has  been  made,  deprive 
the  defendant  of  the  benefit  of  his  certificate.  Thus,  where  a  debt 
was  due  before  bankruptcy,  but  the  creditor  did  not  prove  it,  nor 
did  the  plaintiff  compel  the  creditor  to  prove  it  for  the  plaintiff's 


(o)  See  ante,  p.  824m,  n.  (c).  («)  £aep,  Towng,  2  Eose,  40. 

(p)  Stedman  v.  MarHnnant,  13  East,  (0  £xp.  Wataon,  4  Madd.  477 ;  AfficUo 

427.  V.  Foudrinier,  6  BiDgli.  806. 

iq)  Bouse  Y.  lfMc,8  Jur.,N.S.  (Exch.)  (u)  Per  Leach,  V.C.  in  Exp.    WaUon, 

^46.  gupra;  and  per  Parke,  B.,  in  WaUu  v. 

(r)  Wood  y.  Lodgiwi,  2   M.  &  S.  196.  Svnnbvme,  1  Exch.  207. 

Bee  Abbott  ▼.  Hicks,  7  Scott,  716.  [x)  Lane  v.  Burghart,  3  M.  &  G.  697. 
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benefit,  it  was  held,  that  the  certificate  of  the  debtor  was  a  bar 
against  the  plain tiflF  who  had  paid  as  surety  (y). 

Of  Discharge  by  Certificate  in  Foreign  Country, — What  is  a  dis- 
charge of  a  debt  in  the  country  where  it  is  contracted,  is  a  discharge 
of  it  everywhere  {z).  Hence  if  a  bankrupt  in  Ireland  obtain  his 
certificate  there,  and  come  into  England,  he  will  be  discharged  by 
such  certificate  from  a  debt  contracted  in  Ireland,  prior  to  the 
commission  (a).  So  where  the  defendant  gave  the  plaintiff,  at 
Baltimore,  in  America,  where  both  were  resident,  a  bill  of  ex- 
change drawn  by  the  defendant  upon  a  person  in  England,  which 
bill  was  afterwards  protested  here  for  non-acceptance,  and  the 
defendant  afterwards,  while  he  was  resident  abroad,  became  a 
bankrupt  there  and  obtained  a  certificate  of  discharge  by  the  law 
of  that  state :  it  was  held,  that  such  certificate  was  a  bar  to  an 
action  here  upon  an  implied  assumpsit  to  pay  the  bill  in  con- 
sequence of  the  non-acceptance  in  England ;  Lawrence,  J.,  observ- 
ing, that  when  the  plaintiff  agreed  to  take  the  bill  in  question,  the 
promise  in  effect  was  this,  to  pay  the  money  in  America,  if  it  were 
not  paid  here ;  then,  the  bill  having  been  refused  acceptance  here, 
the  implied  promise  to  pay  the  money  arose  in  America,  and  con- 
sequently the  defendant's  certificate  was  a  bar  to  the  demand  (6). 
But  a  discharge  under  a  commission  of  bankrupt  in  a  foreign 
country  is  not  any  bar  to  an  action  for  a  debt  contracted  here  with 
a  subject  of  this  country  (c).  A  debt  contracted  in  England,  by 
a  trader  residing  in  Scotland,  was  held  to  be  barred  by  a  discharge 
under  a  sequestration  issued  in  conformity  to  the  54  Geo.. III.  c. 
137,  in  like  manner  as  debts  contracted  in  Scotland  ((/).'  A  cer- 
tificate obtained  by  a  bankrupt  under  an  Irish  commission,  under 
6  &  7  Will.  IV.  c.  14,  bars  all  his  liabilities,  both  to  his  Irish  and 
English  creditors  {e).  A  certificate  obtained  under  a  bankruptcy 
in  England  is  a  bar  to  an  action  brought  in  the  supreme  court  at 
Calcutta,  for  a  debt  contracted  by  the  bankrupt  at  Calcutta, 
previously  to  his  bankruptcy,  although  the  creditor  had  not  any 
notice  of  the  bankruptcy,  and  was  resident  at  Calcutta  (/). 


XIV.  Of  the  Pleadings. 
All  the  assignees  who  are  living  must  join  in  the  action  {g), 

(y)  JaclcMon  v.  Maqet,  3  Q.  B.  48.    See  (d)  Sidaviay  v.  Hay,  3  B.  &  C.  12. 

JBarfe  Y.  0/iw,  2  Exch.71.  (c)   Feiyuton  v.  Spencer,   1    M.   &  G. 

{z)  See  Hunter  y,  PoUs,  4  T.  R  182.  987.   See  Lewis  v.   Owen,  4   B.  &  Aid. 

(o)  BaUantine  ▼.   Ooiding,  Co.    B.   L.  664. 

8th  edit.  p.  487.  BeePedder  v.  M' Master,  (/)  Edwards  v.  Ronaldy  1  Knapp,  P 

8  T.  R.  609.  C.  C.  269. 

.    (6)  Patter  v.  Brwon,  6  East,  124.  {g)  Snelgnm  v.  Humt,  2  Sta.  424. 

<c)  Smith  y.  Bu4dia'nan,  1  East,  6. 
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And  the  proper  plea  in  an  action  of  contract  to  take  advantage  of 
their  non-joinder  is  a  traverse  that  the  plaintiffs  are  assignees  (A). 
But  by  the  15  &  16  Vict.  c.  76  (Common  Law  Procedure  Act, 
1852),  s.  35, ''in  case  it  shall  appear  at  the  trial  of  any  action 
that — some  person  or  persons,  not  joined  as  plaintiff  or  plaintiffs, 
ought  to  have  been  so  joined,  and  the  defendant  shall  not  at  or 
before  the  time  of  pleading  have  given  notice  in  writing  that  he 
objects  to  such  nonjoinder,  specifying  therein  the  name  or  names 
of  such  person  or  persons  such — nonjoinder  may  be  amended  as  a 
variance  at  the  trial  by  any  court  of  record  holding  plea  in  civil 
actions,  and  by  any  judge  sitting  at  nisi  prius,  or  other  presiding 
officer,  in  like  manner  as  to  the  mode  of  amendment  and  proceed- 
ings consequent  thereon,  or  as  near  thereto  as  the  circumstances 
of  the  case  will  admit,  as ''  under  3  &  4  Will.  IV.  c.  42.  See 
post,  tit.  "  Amendment.'' 

In  actions  commenced  by  the  bankrupt,  if  such  as  the  assignees 
might  maintain  for  the  benefit  of  the  creditors,  they  may  preclude 
a  plea  of  bankruptcy  by  giving  security  for  costs  (t) ;  but  if  they 
refuse  to  continue  the  action,  or  to  give  such  security,  the  bank- 
ruptcy may  be  pleaded.  And  they  cannot  make  themselves 
parties  to  the  record  in  any  intermediate  stage  of  the  proceedings; 
it  must  be  immediately  after  judgment,  and  before  any  other  pro- 
ceeding has  taken  place,  though  an  interlocutory  judgment  is 
sufficient  for  this  purpose.  Hence  where  the  plaintiff,  after  judg- 
ment against  him  and  proceedings  in  error  commenced,  becomes  a 
bankrupt,  the  assignees  ought  to  go  on  with  the  proceedings  in 
error  in  the  bankrupt's  name  {k).  A  change  in  the  assignees 
after  action  commenced  in  their  names,  by  death,  removal,  or 
fresh  appointment,  does  not  abate  the  suit ;  a  mere  suggestion  of 
the  alteration  is  necessary  (Z). 

Declaration. — If  the  assignees  bring  an  action  upon  a  contract 
made  by  the  bankrupt  before  his  bankruptcy,  it  is  incumbent  on 
them  to  sue  as  assignees,  and  so  to  state  themselves  in  the 
declaration.  But  where  the  contract  is  made  by  the  bankrupt 
after  his  bankruptcy,  and  before  he  has  obtained  his  certificate,  as 
all  his  property  is  then  vested  in  the  assignees,  he  will  be  considered 
as  their  agent ;  and,  in  such  case,  it  is  not  necessary  that  they 
should  state  themselves  to  be  assignees  in  the  declaration ;  in  like 
manner  as  where  an  executor  brings  an  action  on  a  contract  made 
by  himself  respecting  the  goods  of  the  testator,  he  need  not  name 
himself  executor  (m).     Inactions  of  assumpsit  brought,  before  the 

(h)  Jonesx.  Smith,  1  Exoh.  881.  {[)  12  &  18  Vict  c.  106,  8. 157.    That 

(i)  15  &  16  Vict.  c.  76,  a.  142.  this  applies  to  an  action  for  a  penalty,  see 

{k)  Ki^etchman  v.  Beyer,  1  T.  R.  463;  Bates  v.  Siurgess,  7  Bingh,  685. 

See  Winter  v.  Kretchman,  2  T.  R.45 ;  and  (m)  Bvans  v.  Matm,  Cowp.  569. 

JfoUand  ▼.  PhUlipt,  2  P.  &  D.  836. 
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(*ommon  Law  Procedure  Act^  by  the  assignees,  on  contracts  made 
with  the  bankrupt,  there  were  two  ways  in  which  the  promises 
might  be  laid  in  the  declaration  :  1st,  As  having  been  made  to  the 
bankrupt  before  his  bankruptcy  (n) ;  and  2ndly,  As  having  been 
made  to  the  plaintiffs  as  assignees  (o).  In  an  action  brought  by 
the  assignees  of  a  bankrupt,  the  plaintiffs  declared  on  an  account 
stated  with  the  bankrupt,  whereon  the  defendant  was  found  in 

arrear  £ ,  and,  being  so  in   arrear,  he  promised  to  pay  the 

plaintiffs  as  assignees.  On  the  general  issue  pleaded,  the  evidence 
was,  that  the  account  was  stated  with  the  bankrupt,  and  the 
defendant  promised  to  pay  him,  but  there  was  not  any  evidence 
of  a  promise  to  the  assignees.  Lord  Hardwicke,  C.  J.,  was  of 
opinion,  that  the  declaration  was  supported  by  the  evidence,  and 
the  plaintiffs  had  a  verdict.  On  a  motion  for  a  new  trial,  the 
court  concurred  in  opinion  with  the  chief  justice ;  Lee,  J.,  observ- 
ing, that  he  was  not  aware  of  any  case,  where,  on  a  declaration 
framed  in  this  manner,  it  had  been  held  necessary  to  prove  an 
express  promise  to  the  assignees ;  because,  when  the  account  was 
proved  to  be  stated  with  the  bankrupt,  there  was  a  sufficient  con- 
sideration :  a  debt  was  created  to  the  bankrupt  which  was  trans- 
ferred to  the  assignees  by  the  statute ;  and  this  was  evidence  of  a 
promise  to  the  assignees  so  as  to  entitle  them  to  this  demand, 
standing  in  the  place  of  the  bankrupt  {p). 

The  assignees  under  a  joint  bankruptcy  of  A.  and  B.,  in  suing 
on  a  separate  contract  entered  into  with  A.,  may  describe  them- 
selves generally  as  assignees  of  A.  without  noticing  the  name  of  B. 
(g).  A.  and  B.  were  partners,  A.  committed  an  act  of  bankruptcy, 
and  afterwards,  but  before  the  bankruptcy  of  B.,  the  sheriff  seized 
goods  which  had  belonged  to  A.  and  B.,  under  an  execution  against 
taem :  it  was  held,  that  the  assignees  of  A.  and  B.  under  a  joint 
commission  could  not,  suing  as  such,  recover  A.'s  share  of  the 
property  therein  (r). 

Plea  of  Bankruptcy. — It  was,  even  before  the  Common  Law 
Procedure  Act,  sufficient  for  the  defendant  to  pursue  the  words  of 
the  statute,  and  to  aver  that  the  cause  of  action  accrued  before 
he  became  a  bankrupt,  without  averring  that  the  defendant  had 
conformed,  or  that  he  became  a  bankrupt  before  the  commence- 
ment of  the  suit  (tf).     But  in  an  action  on  a  judgment,  the  plea 

(n)  Rig  T,  Wilmer,  Str.  697.  edit,  p,  604,  in  which  ParU  v.  SaXkeld,  2 

(o)  FathionY,  Dormet,  7  Vin.Abr.140,  WiU.  139,  was  overruled;  Toicer  y.  Co- 
tit.  "  Creditor  and  Bankrupt,"  pi.  16.  meron,  6  East,  413;  Sheen  v.  CfarreU,  6 

{p)  Skinner  y.  JUbow,  T.  8  &  9  Geo.  II.  Bingh.  686  ;  Charlton  v.  King,  4  T.  R. 

B.  K.  MSS.  156.    As  to  a  plea  of  the  bankruptcy 

(g)  SionekimH  ▼.  De  SOva,  8  Campb.  of  the  plaintiff  after  action  not  being 

899.  issuable,  see  ^pU$  v.  Moldaworth,  4  B.  N. 

(r)  Jlogg  v.  Bridges,  8  Taunt.  200.  C.  144. 

{$)   WilUm  V.  CHordini,  Co.  B.  L.,  8th 


824t  BANKEUPT. 

to  be  good  most  show  that  the  bankruptcy  has  taken  place  after 
the  jodgment  in  the  original  action^  for  if  it  took  place  before,  it 
should  have  been  pleaded  in  that  suit  (f).  The  only  evidence 
required  to  support  the  general  plea  of  bankruptcy  is  the  pro- 
duction of  the  order  of  discharge  {ante^  p.  324c).  The  plea  may  be 
supported  by  evidence  of  such  order  allowed  after  the  commence- 
ment of  the  suit^  and  before  plea,  the  cause  of  action  having 
accrued  before  the  bankruptcy  («) ;  but  it  cannot  be  given  in 
evidence  under  the  general  issue,  for  the  debt  still  exists,  and  as 
the  order  of  discharge  only  operates  as  a  special  dischai^  from 
it  under  the  statute,  the  defendant  must  avail  himself  of  it  in  the 
manner  prescribed  by  the  statute  {x).  Where  the  bankrupt  is 
sued  for  a  cause  of  action  accruing  before  his  bankruptcy,  and 
pending  the  suit  and  before  trial  obtains  an  order  of  discharge, 
he  must  plead  it,  puis  darrein  continuance ;  and  if  he  neglects  to 
do  so,  and  judgment  is  obtained  against  him,  he  will  not  be  per- 
mitted to  plead  it  to  an  action  on  such  judgment  (y).  A  bsmk- 
rupt,  who  obtained  his  certificate  after  issue  and  before  judgment^ 
having,  after  judgment,  been  rendered  in  discharge  of  his  bail, 
was  held  entitled  to  his  discharge  on  a  summary  application, 
although  he  had  not  pleaded  his  certificate  puis  darrein  am- 
iinuance  (z).  If  the  defendant  obtains  his  order  of  discharge  after 
action,  and  has  no  opportunity  of  pleading  it  puis  darrein  con- 
iinuance,  the  court  will  stay  proceedings  (c). 

The  plea  of  bankruptcy  is  not  a  plea  to  the  action,  but  a  per- 
sonal discharge  only ;  hence,  where  an  action  of  assumpsit  was 
brought  against  A.  and  B.  jointly  as  partners,  and  A.  pleaded  a 
judgment  recovered,  and  B.  pleaded  his  bankruptcy,  and  thereupon 
the  plaintiff  entered  a  nolle  prosequi  as  to  B. ;  it  was  held,  that 
the  plea  of  bankruptcy  only  discharged  B.,  and  further,  that  the 
entry  of  the  nolleprosequi  as  to  B.  did  not  discharge  the  action  as 
to  A. ;  for  it  was  not  like  a  retraxit,  which  is  a  total  relinquish- 
ment of  the  suit  (b). 

Mutual  Credit  and  Set-off.— Bj  12  &  13  Vict.  c.  106,  s.  171  (c), 
"  where  there  has  been  mutual  credit  given  by  the  bankrupt  and 
any  other  person,  or  where  there  are  mutual  debts  between  the 
bankrupt  and  any  other  person,  the  court  shall  state  the  account 

(0    Baylis  ▼.  Ilayioard,  4  A.  &  E.  266 ;  (a)  Sharp  v.  UAlmaine,  8  Dowl.  664 ; 

Todd  V.  ifcurjield,  6  B.  &  C.  106.  Saddler  v.  Clears,  7  Bingh.  769. 

(«)  Harris  v.  James,  9  East,  82.  (6)  Noke  v.  Ingham,  1  Wile.  89.     See 

{X)  Oowlandv,  H'orrcn,  1  Canipb.  368;  24  &  26    Vict.   c.  134,  a.  168,  anU,  p. 

Stedman  ▼.  Martinnant,  ]2  East,  664.  ^2id. 

iy)  Todd  ▼.  MaarJUld,  6  B.  &  C.  106.  (c)  Corresponding  to  6  Geo*  IV.  c.  16, 

(2)  J/umphreyg  v.  Knight,  6  Bingh.  672  ;  b.  60,  and  6.  Geo.  II.  c.  30, 8.  28,  repealed. 

Todd  V.  Moj-Jidd,  8  B.  &  C.  222.     As  to  As  to  the  construction  of  this  section,  see 

pleas/>ttM  darrein  continuance,  see  C.  L.  P.  notes  to  Hose  v.  Hart,  the  leading  case  on 

Act,  1862,  8.  69  ;  and  It.  G.  H.  T.  1853,  this  subject,  in  2  Sm.  Lea.  Ca.  232. 
r.  22. 
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between  them,  and  one  debt  or  demand  maybe  set  against  another, 
notwithstanding  any  prior  act  of  bankruptcy  committed  by  such 
bankrupt  before  the  credit  given  to,  or  the  debt  contracted  by, 
him ;  and  what  shall  appear  due  on  either  side  on  the  balance  of 
such  account,  and  no  more,  shall  be  claimed  or  paid  on  either 
side  respectively ;  and  every  debt  or  demand  hereby  made  prove- 
able  against  the  estate  of  the  bankrupt  may  also  be  set  off  in 
manner  aforesaid  against  such  estate ;  provided  that  the  person 
claiming  the  benefit  of  such  set-off  had  not,  when  such  credit 
was  given,  notice  of  an  act  of  bankruptcy  by  such  bankrupt 
committed/' 

Notice  of  having  stopped  payment  is  not  sufficient  to  exclude 
a  party  from  the  benefit  of  this  clause  (d) ;  it  must  be  notice  of 
an  act  of  bankruptcy.  Thus  in  an  action  brought  by  the  assignees 
of  bankers,  it  was  held,  that  the  defendant  might  set-off  notes  of 
such  bankers  taken  by  him  after  he  knew  that  they  had  stopped 
payment,  but  before  he  knew  that  any  of  the  partners  constituting 
the  banking-house  had  committed  an  act  of  bankruptcy.  The 
defendant,  however,  cannot  set-off  notes  of  such  bankers  taken 
by  him  after  he  knew  that  three  of  the  four  partners  had  com- 
mitted acts  of  bankruptcy  (e). 

It  is  well  settled  that  the  provision  with  respect  to  mutual  credit 
is  confined  to  debts  between  the  bankrupt  and  other  parties,  or  to 
transactions  in  their  nature  likely  to  result  in  debts  (/).  Thus,  a 
mere  claim  for  unliquidated  damages,  as  for  breach  of  an  agree- 
ment to  indemnify  (^),  or  to  indorse  a  bill  of  exchange  (A),  does 
not  constitute  a  subject  of  mutual  credit.  But  the  defendant  may 
set  off  a  debt  due  to  him  from  the  bankrupt  for  money  lent,  against 
a  claim  by  the  bankrupt's  assignees  on  defendant  for  not  accepting, 
pursuant  to  agreement,  a  bill  of  exchange  by  way  of  part  pay- 
ment for  goods  sold  and  delivered  by  the  bankrupt  to  the  defend- 
ant; for  the  demand  is  a  mere  pecuniary  demand  which  the 
court  might  have  stated  in  account  between  the  defendant  and 
the  bankrupt,  the  undertaking  of  the  acceptor  being  an  original 
contract,  that  of  the  indorser  a  contract  of  suretyship  only  (i).  So 
where  the  defendant  lent  his  acceptance  to  the  bankrupt  on  a  bill 
which  did  not  become  due  till  after  the  act  of  bankruptcy,  and 
was  then  outstanding  in  the  hands  of  third  persons,  and  the 
defendant  paid  the  amount  after  the .  commission  issued,  and 
before  action  brought  by  the  assignees,  he  was  held  to  be  entitled 


(<f)  /TaicHn*  V.  Wkittm,  10  B.  &  C.  217  (h)  Rbse  v.  Shns,  1  B.  &  Ad.  521,  cited 

(«)  JHxon  ▼.  Cats,  1  B.  &  Ad.  843.  by  Paiteson,  J.,  in  Cfrwm  v.  West,  8  A.  & 

(/)  Rote  ▼.  Bart,  8  Taunt.  499 ;  2  8m.  E.  772. 
L.  C.  282,  S.  C;  RuueU  v.  Bdl,  8  M.  &  (i)   GUmn  v.  Bell,  1  B.  N.  C.  748,  re- 

"W.  277.  cognizing  the  principle  in  Sampton    t. 

(g)  Bell  V.  Carey,  8  C.  B.  887 ;  Abbott  Burton,  2  B.  &  B.  94.   See  Groom  ▼.  West, 

T.  Hicka,  6  B.  N.  C.  578.  sup. 
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to  set  off  the  amount  as  a  "  mutual  credit  '^  (*),  and  an  accom« 
modation  indorsement  may  also  be  set  off  under  the  same  circum- 
stances (/) ;  though^  as  has  been  seen,  an  agreement  to  indorse 
could  not. 

In  order  to  come  within  this  clause,  the  mutual  credit  must  exist 
at  the  time  of  the  bankruptcy  (m) ;  although,  as  will  be  seen,  the 
debt  set  off  may  not  actually  fall  due  till  afterwards.  Thus,  a  bill 
which  forms  an  item  of  credit  on  one  side,  need  not  be  in  the 
hands  of  the  person  claiming  it,  as  an  item  of  credit,  at  the  time 
of  the  bankruptcy  (n).  The  term  mutual  credit  is  not  confined  to 
pecuniary  demands,  liquidated  at  the  time,  but  extends  to  cases 
where  the  creditor  has  been  entrusted  with  thalpwhich  may  become 
productive  of  value.  J.  S.  being  desirous  of  making  a  shipment 
for  his  own  risk  or  advantage,  but  not  in  his  own  name,  represented 
to  the  merchants,  through  whom  the  shipment  was  to  be  made, 
that  the  goods  were  the  property  of  A.,  and  shipped  on  his 
account ;  and  A.  accordingly,  by  the  desire  of  J.  S.,  wrote  to  those 
merchants,  stating  the  property  to  be  so,  and  directing  them  to 
insure  and  to  advance  money  to  J.  S.  on  the  goods,  which  was 
done.  It  was  held,  that  this  was  a  credit  given  to  A.  by  J.  S.  by 
the  delivery  of  the  goods,  in  its  nature  likely  to  terminate  in  a 
debt,  and  that  therefore  J.  S.  having  subsequently  become  bank- 
rupt, A.  was  entitled  to  recover  the  proceeds  of  the  shipment  from 
the  merchants,  and  to  set  it  off  against  a  debt  due  from  the 
bankrupt  to  him  in  respect  of  the  advances,  it  being  a  case  of 
mutual  credit  within  the  statute  (o).  A.  and  Co.  being  bankers, 
discounted  bills  of  exchange  for  B.,  and  gave  him  immediate 
credit  for  them  in  his  account,  minus  the  discount.  Afterwards, 
and  whilst  the  bills  were  yet  running,  a  balance  was  struck,  upon 
which  the  bankers  admitted  money  to  be  due  to  B.,  giving  him  credit 
for  the  bills  then  running.  Shortly  afterwards  B.  became  a  bank* 
rupt,  and  the  bills  were  dishonoured.  It  was  held,  in  an  action 
against  the  bankers  for  the  admitted  balance,  that  they  were 
entitled  to  set  off  the  amount  of  the  dishonoured  bills,  on  the 
ground  of  its  being  a  mutual  credit  within  the  foregoing  clause  (p). 
But  where  B.,  being  indebted  to  defendant  previously  to  his  bank- 
ruptcy, deposited  a  bill  of  exchange  with  the  defendant,  not  for 
the  satisfaction  of  the  debt,  but  for  the  purpose  of  raising  money 
thereon,  and  an  advance  was  accordingly  made ;  after  the  bank- 
ruptcy, the  assignees  tendered  to  the  defendant  the  amount  of 

(i)  Smith  Y,  Hodgson,  iT.K  211 ;  Rtu-  (n)  BoUand  v.  Nash,  8  B.  &  C.  105 

901  T.  Bell,  8  M.  &  W.  277  ;  Bxp.  Wag-  Collins  v.  Jones,  10  B.  &  C.  777. 
tiaff,  18  Ve«.  65;  BitiUston  v.  Timmis,  (o)  Easum  v.  Cato,  5  B.  &  Aid.  861. 

1  C.  B.  889 ;  Eip,  Boyle,  Cook's  B.   L.  But  see  Young  v.  The  Bank  of  Bengal,  1 

571  (8th  ed.).    See  anU,  p.  824».  Moore,  P.  C.  C.  150 ;  1  Deac.  622,  &  C,  ; 

(0  Bvlme  V.  MuggUatwu,  8  M.  &  W.  and  Alsager  v.  Currie,  12  M.  &  W.  751. 
30;  Alsager  v.  Ourris,  12  M.  k  W.  751.  {p)  Arbouin  v.  Tritton,  1  Holt  408. 

(m)  Boyd  y.  Mangles,  16  M.  &  W.  837. 
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the  money  advanced,  and  demanded  possession  of  the  bill,  which 
being  refused,  the  assignees  brought  trover  for  the  bill ;  and  it 
was  held,  that  they  were  entitled  to  recover,  this  not  being  a  case 
of  mutual  credit  within  the  statute,  the  bill  having  been  deposited 
for  a  specific  purpose  without  reference  to  the  general  account  (g). 
"Mutual  credit  must  mean  mutual  trust;  this  attempt  of  the 
defendant  appears  to  me  a  gross  breach  of  trust/'  Per  Dallas,  J., 
8  Taunt.  23. 

An  insurance  broker  who  is  indebted  to  the  estate  of  a  bank- 
rupt underwriter  for  premiums,  cannot,  without  a  special  authority, 
set  off,  against  that  debt,  sums  due  from  the  underwriter  for 
return  of  premiums  (r).  Where  defendants,  insurance  brokers, 
effected  several  policies,  some  in  the  name  of  their  own  firm,  others 
in  the  name  of  their  own  firm  but  on  account  of  their  principals, 
and  others  in  the  name  and  on  account  of  their  principals,  for 
which  principals  they  acted  under  a  del  credere  commission,  with- 
out the  knowledge  of  the  underwriters :  it  was  held,  that  in  an 
action  brought  against  them  for  premiums  by  the  assignees  of  one 
of  the  underwriters  upon  these  policies,  who  had  become  bankrupt, 
the  defendants  might  set  off  losses  and  returns  due  on  all  such  of 
those  policies  as  were  effected  in  the  names  of  their  own  firm,  but 
not  on  such  as  were  effected  in  the  names  of  their  principals,  such 
losses  and  returns  having  become  due  on  those  policies  before  the 
time  when  the  bankrupt  stopped  payment,  though  they  had  never 
been  adjusted  by  the  bankrupt,  but  only  by  the  other  underwriters 
between  the  time  of  his  stopping  payment  and  committing  the  act 
of  bankruptcy,  on  which  adjustment  the  defendants  had  given 
their  principals  credit  for  the  amount  («).  And  the  principle  is 
the  same,  whether  the  broker  act  under  a  del  credere  commission 
or  not,  if  the  policy  be  effected  in  the  name  of  the  broker,  and  he 
has  a  lien  on  the  goods  insured  {t).  The  debt  to  be  set  off  under 
the  statute  must  be  a  real  bond  fide  debt  due  to  the  defendant, 
and  not  a  mere  colour  and  contrivance  (ti). 

The  object  of  this  clause  is  not  to  avoid  cross  actions, — for  none 
would  lie  against  assignees,  and  one  against  the  bankrupt  would 
be  unavailing; — but  to  do  substantial  justice  between  the  parties, 
where  a  debt  is  really  due  from  the  bankrupt  to  the  debtor  to  his 
estate :  and  the  Court  of  King's  Bench,  in  construing  the  corre- 
sponding clause  of  6  Geo.  IV.  c.  16,  held,  that  it  did  not  authorise 
a  set-off,  where  the  debt,  though  legally  due .  from  the  bankrupt, 

(q)  Key  y.  Flint,  8  Taunt  21 ;  1  J.  a  Leey.  BulUn,  8  E.  &  B.  692,  in  notis. 

Moore,  451,  S,  C.  (t)  Parker  v.  BeaUey,  2  M.  &  &  423 ; 

(r)  MineU  v.  Parruler,  4  Taunt.  541,  Davia  v.  WUkinMon,  4  Bingh.  578;  Bedc- 

n.;  OolcUehnUdt  t.  Lyon,  4  Taunt  584  ;  wUA  v.  BiUUn,  8  £.  &  B.  682. 

Parker  t.  Smith,  16  East,  882;  ffouiton  (u)  LackingUm  ▼.  Combes,  6  &  N.  C. 

▼.  BoberUon^  Holt,  88,  S.  P,  71,  rvcogniaing  Fair  v.  M'Jvtr,  16  Eaat, 

(«)  KotUr  T.Eamm,  2  H.  &  S.  112.  180. 
See  Thomson  v.  Jtedman,  11  M.  &  W.  487 ; 
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was  really  dae  from  him  as  a  trustee  for  another,  and  though 
recoverable  in  a  cross  action,  would  not  hi^ve  been  recovered  for 
his  benefit.  '^  This  appears  to  have  been  the  main  ground  of  the 
decision  in  the  case  of  Fair  v.  M'lver  {x),  and  we  think  that  the 
principle  of  that  decision  was  correct^'  {y).  But  the  debts  and 
credits  sought  to  be  set  off  must  be  in  the  same  right ;  therefore 
in  an  action  for  money  received  by  the  defendant  to  the  use  of 
the  assignees,  the  defendant  cannot  set  off  a  sum  due  from  the 
bankrupt  on  an  account  stated  before  the  bankruptcy  {z). 

This  section  cannot  be  taken  advantage  of  in  actions  of  contract 
unless  it  is  specially  pleaded  (a). 


XV.    Of  the  Evidence  (b). 

Formerly,  in  actions  brought  by  the  assignees,  it  was  incumbent 
on  them  to  prove,  in  all  cases  :  1.  That  the  bankrupt  was  a  trader. 
2.  The  act  of  bankruptcy.  3.  That  the  commission  was  regularly 
granted.  4.  The  assignment  to  the  plaintiffs.  5.  A  right  of 
action  in  the  assignees.  But  now  the  third  and  fourth  of  these 
heads,  in  all  cases,  and  the  first  in  case  of  non-traders,  is  no  longer 
applicable.  By  12  &  13  Vict.  c.  106,  s.  234  (c),  it  is  enacted, 
•*  that  in  any  action  (d),  other  than  an  action  brought  by  the 
assignees  for  any  debt  or  demand  for  which  the  bankrupt  might 
have  sustained  an  action  had  he  not  been  adjudged  bankrupt,  and 
whether  at  the  suit  of  or  against  the  assignees,  or  against  any 
person  acting  under  the  warrant  of  the  court,  for  anything  done 
under  such  warrant,  no  proof  shall  be  required,  at  the  trial,  of  the 
petitioning  creditor's  debt,  or  of  the  trading,  or  act  of  bankruptcy 


{x)  16  Bant,  180. 

(y)  Per  Parke,  B  ,  delivering  judgment 
in  Fortter  v.  WiUon,  12  M.  &  W.  191, 
203.  See  Boyd  v.  Mangles,  16  M.  &  W. 
837. 

(z)  Oroom  v.  Mealey,  2  B.  N.  C.  188  ; 
Wood  V.  Smith,  4  M.  &  W.  622 ;  Yates  v. 
Sherrington,  11  M.  &  W.  42.  See  also 
Oraham  v.  Alaop,  3  Exch.  186,  where  it 
vfM  held  that  an  undertenant  of  the 
bankrupt  was  not  entitled  in  an  action 
by  the  aasignees  for  rent  due  before  the 
bankruptcy,  but  brought  after  they  had 
elected  not  to  take  the  bankrupt's  term, 
to  set  o£F  a  payment  of  ground  rent  made 
dnce  the  bankruptcy  in  order  to  save  the 
undertenant's  goods  from  a  distress.  On 
this  subject,  see  further  Exp.  Hope,  3 
De  O.  ft  J.  92. 

(a)  K.  G.  H.  T.  1863,  r.  8.  See  Ky- 
noHon  V.  Crouch,  14  M.  ft  W.  266 ;  and 
for  form  of  pleading,  see  Huttell  y.  Bell, 


8  M.  ft  W.  277.  In  Hewison  v.  OtUhrie, 
2  B.  N.  C.  755,  it  was  held  that  this  ap- 
plied in  trover,  but  this  is  virtually  over- 
ruled by  Yotmg  v.  Cooper,  6  Exch.  259. 

(6)  Ab  to  evidence  in  actions  against 
the  bankrupt,  see  ante,  p.  824^.  As  to 
the  proof  of  bankruptcy  proceedings  be- 
fore 1849,  see  2  ft  8  Will.  iV.  c.  114, 
and  B.  236  of  the  12  ft  13  Vict,  c  106. 
As  to  proof  of  declaration  of  insolvency 
under  the  last-mentioned  act,  see  s.  288 
of  that  act,  and  16  ft  16  Vict,  c  77,  s.  6 ; 
of  petitions  and  other  proceedings  in  the 
Insolvent  Debtors'  Court  in  England,  or 
in  any  court  of  bankruptcy  or  insolvency 
in  any  of  her  Majesty's  dominions,  colo- 
nies, ftc,  24  ft  25  Vict.  c.  184,  s.  206. 

(c)  See  6  Geo.  IV.  c.  16,  s.  90,  and  49 
Geo.  III.  c.  121,  s.  10,  now  repealed. 

{d)  This  section  applies  to  actions  of 
ejectment.  Doe  v.  Liversedge,  11  M.  ft  W. 
617. 
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respectively^  unless  the  other  party  in  such  action  shall^  if  defend- 
ant, at  or  before  pleading,  and  if  plaintiff,  before  issue  joined,  give 
notice  in  writing  to  such  assignees,  or  other  person,  that  he  intends 
to  dispute  some  and  which  of  such  matters;  and  in  case  such 
notice  shall  have  been  given,  if  such  assignees,  &c.  (e)  shall  prove 
the  matter  so  disputed,  or  the  other  party  admit  the  same,  the 
judge  before  whom  the  cause  shall  be  tried  (/)  may  (if  he  think  fit) 
grant  a  certificate  of  such  proof  or  admission ;  and  such  assignees, 
&c.,  shall  be  entitled  to  the  costs  occasioned  by  such  notice ;  and 
such  costs  shall,  if  such  assignees,  &c.,  shall  obtain  a  verdict, 
be  added  to  the  costs,  and  if  the  other  party  shall  obtain  a 
verdict,  shall  be  deducted  from  the  costs,  which  such  other  party 
would  be  otherwise  entitled  to  receive  from  such  assignees  or 
other  persons/' 

The  notice  to  dispute  must  be  specific,  as  to  which  of  the  three 
matters,  trading,  petitioning  creditor's  debt,  or  act  of  bankruptcy,  it 
is  intended  to  dispute ;  notice  to  dispute  the  bankruptcy  will  not 
sufiBce  {g).  Assumpsit  by  assignees  of  bankrupt  against  a  sheriff 
to  recover  the  proceeds  of  goods  seized  under  ekfi.fa. ;  the  defend- 
ant did  not  give  any  notice  to  dispute ;  the  plaintiffs  proved  that 
an  act  of  bankruptcy  was  committed  before  the  levy;  and  the 
defendant  did  not  prove  any  other  act  of  bankruptcy :  it  was  held, 
that  the  plaintiffs  were  not  bound  to  prove  that  a  petitioning  credi- 
tor's debt  existed  at  the  time  of  the  act  of  bankruptcy  on  which 
they  relied  (A).  In  assumpsit  by  assignees  for  money  had  and 
received  to  their  use  after  the  bankruptcy,  the  defendant  pleaded 
non  assumpsit,  and  that  the  plaintiffs  were  not  assignees,  and  gave 
notice  to  dispute  the  act  of  bankruptcy,  upon  which  the  party  was 
declared  a  bankrupt.  The  plaintiffs  proved  the  act  of  bankruptcy 
and  the  fiat ;  it  was  held,  that  in*  the  absence  of  proof  of  any 
other  act  of  bankruptcy,  the  defendant  by  giving  notice  to  dispute 
the  act  of  bankruptcy  only,  must  be  taken  to  have  admitted  a 
trading  and  a  petitioning  creditor's  debt,  co-existent  with  the  act 
of  bankruptcy  proved  (i).  So  where  the  defendant  gave  notice 
to  dispute  the  trading  and  act  of  bankruptcy,  but  no  notice  to 
dispute  the  petitioning  creditor's  debt,  the  court  agreed,  '^that, 
where  the  statute  says  no  evidence  shall  be  required,  it  means  that 
no  evidence  on  the  point  shall  be  admitted  on  either  side ;  and 
that  the  defendant  in  this  case,  not  having  given  notice,  could  not 
be  allowed  to  give  evidence,  or  to  contend  on  any  evidence  given, 

(e)  As  to  service  of  the  notice,  see  (A)  Per   Lord    Tenierden,  C,  J.,   and 

Moveard  t.  Bamsbottom,  3  Taunt.  526 ;  Parke,  J.,  con.  per  Bayley,  J.,  and  Little- 

Foikt  V.  Scudder,  8  C.  &  P.  282.  dale,  J.,  Norman  v.  Booth,  10  B.  &  C.  703 ; 

if)  Where   a  cause    is    referred,  the  LitUedale,  J.,  seems  since  tiiis  case  to 

Judge  before  whom  the  cause  is  opened  have  altered  his  opinion,  per  CoUman,  J,, 

cannot  certify.    Barthrop  y.  Anderton,  8  in  Porter  v.  WaUcer,  1  M.  &  O.  694. 
Bingh.  268.  (i)   PoHer  ▼.  Walker,  1  M.  &  G.  686. 

{g)  Trindey  ▼.  Untcin,  6  B.  &  C.  587. 
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that  there  was  not  a  good  petitioning  creditor's  debt "  (k).  Where 
the  commission^  adjudication  and  assignment  were  pnt  in,  and  it 
was  proved  that  the  plaintiff  attended  the  commissioners,  passed  his 
accounts,  and  afterwards  endeavoured  to  get  his  certificate  signed ; 
it  was  held,  that,  as  against  the  plaintiff,  this  was  sufficient 
evidence  of  the  bankruptcy  (/).  On  a  feigned  issue,  on  an  alle« 
gation  that,  at  the  time  of  the  seizing  of  certain  goods  in  execu- 
tion, the  plaintiffs  in  the  issue  were  entitled  to  the  same  as  against 
and  free  from  the  execution,  and  that  the  goods  were  not  liable 
to  be  so  seized  as  against  such  plaintiffs :  it  was  held,  that  the 
plaintiffs,  who  claimed  as  assignees  under  the  bankruptcy  of  the 
judgment  debtor,  were  bound  to  prove  the  trading,  petitioning 
creditor's  debt,  and  act  of  bankruptcy,  though  no  notice  had  been 
given  to  dispute  those  matters  (m). 

By  sect.  235,  a  similar  provision  to  that  contained  in  sect.  234 
is  made  with  respect  to  suits  in  equity.  By  sect.  232,  the  bank- 
rupt, an  arranging  debtor,  any  creditor  or  their  attorney,  is 
entitled  to  inspect  the  proceedings  in  bankruptcy,  and  to  require 
office  copies  (n). 

By  sect.  236,  "  any  fiat,  petition  for  adjudication  of  bankruptcy, 
adjudication  of  bankruptcy,  petition  for  arrangement  between  a 
debtor  and  his  creditors,  assignment,  appointment  of  assignees, 
certificate,  deposition,  or  other  proceeding  or  order  in  bankruptcy, 
or  under  any  such  petition  for  arrangement,  appearing  to  be  sealed 
with  the  seal  of  the  court,  or  any  writing  purporting  to  be  a  copy 
of  any  such  document,  and  purporting  to  be  so  sealed,  shall  at  all 
times,  and  on  behalf  of  all  persons,  and  whether  for  the  purposes 
of  this  act  or  otherwise,  be  admitted  in  all  courts  whatever  as 
evidence  of  such  documents  respectively,  and  of  such  proceedings 
and  orders  having  respectively  taken  place  or  been  made,  and  be 
deemed  respectively  records  of  the  court,  without  any  further  proof 
thereof,  and  no  such  document  or  copy  shall  be  receivable  in 
evidence  unless  the  same  appear  to  be  so  sealed,  except  where 
otherwise  in  this  Act  specially  provided."  By  sect.  203  of  24  &  25 
Vict.  c.  134,  "  Any  petition  for  adjudication  or  arrangement,  adju- 
dication of  bankruptcy,  assignment,  appointment  of  official  or 
creditors'  assignee,  certificate,  deposition,  or  other  proceeding  or 
order  in  bankruptcy,  or  under  any  of  the  provisions  of  this  Act 
appearing  to  be  sealed  with  the  seal  of  any  court  under  this  Act,  or 
any  writing  purporting  to  be  a  copy  of  any  such  document,  and 
purporting  to  be  so  sealed,  shall  at  all  times  and  on  behalf  of  all 
persons,  and  whether  for  the  purposes  of  this  Act  or  otherwise  be 

{k)  Bemaman  v.  Barber,  U  0.  B.  bU ;  (m)  Latt  ▼.  MdviOe,  8  M.  &  G.  40. 

15  C.  a  774 ;  28  L.  J.  C.  P.  145,  S,  a  (n)  As  to  the  oost  of  8uch  copieB,  see 

See  Maebeath  v.  CoaUt,  4  Bingh.  84.  seot.  58. 

(I)   Orofton  V.  Poole,  1  B.  &  Ad.  568. 
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admitted  in  all  courts  whatever  as  evidence  of  such  documents 
respectively^  and  of  such  proceedings  and  orders  having  re- 
spectively taken  place  or  been  made^  and  be  deemed  respectively 
records  of  such  court,  without  any  further  proofs  thereof,  and  no 
such  copy  shall  be  receivable  in  evidence  unless  the  same  appear 
to  be  so  sealed,  except  where  otherwise  in  this  Act  specially  pro- 
vided/^ By  sect.  194,  "Every  deed,  instrument,  or  agreement 
whatsoever,  by  which  a  debtor,  not  being  a  bankrupt,  conveys  or 
covenants,  or  agrees  to  convey  his  estate  and  effects,  or  the  prin- 
cipal part  thereof  for  the  benefit  of  his  creditors,  or  makes  any 
arrangement  or  agreement  with  his  creditors,  or  any  person  on 
their  behalf,  for  the  distribution,  inspection,  conduct,  manage- 
ment, or  winding  up  of  his  affairs  or  estate,  or  the  release  or 
discharge  of  such  debtor  from  his  debts  or  liabilities,  shall  within 
twenty-eight  days  from  and  after  the  execution  thereof  by  such 
debtor,  or  within  such  further  time  as  the  court  in  London  shall 
allow,  be  registered  in  the  Court  of  Bankruptcy,  and,  in  default 
thereof,  shall  not  be  received  in  evidence.'^  By  sect.  204,  "  All 
courts,  judges,  justices,  and  persons  judicially  acting,  and  other 
officers,  shall  take  judicial  notice  of  the  signature  of  any  com- 
missioner or  registrar  of  the  courts,  and  of  the  seal  of  the  courts 
subscribed  or  attached  to  any  judicial  or  official  proceeding  or 
document  to  be  made  or  signed  under  the  provisions  of  this  Act.'' 
By  sect.  42,  no  document  which  is  required  by  the  Act  or  by 
general  orders  to  be  stamped,  shall  be  received,  &c.,  unless  it  be 
stamped  (except  in  criminal  proceedings) ;  but  this  is  not  to 
affect  the  provisions  of  the  Common  Law  Procedure  Act,  1854; 
and  by  sect.  207,  judicial  notice  is  to  be  taken  of  the  seal  or 
signature  of  any  court,  judge,  officer,  or  other  person,  subscribed 
to  any  affidavit  or  other  document  used  for  the  purposes  of  the 
act,  or  of  other  acts  in  relation  thereto. 

By  12  &  13  Vict.  c.  106,  s.  240,  "  a  copy  of  the  London  Gazette, 
and  of  any  newspaper  containing  any  such  advertisement  as  is  by 
this  Act  directed  or  authorised  to  be  made  therein  respectively, 
shall  be  evidence  of  any  matter  therein  contained,  and  of  which 
notice  is  by  this  Act  directed  or  authorised  to  be  given  by  such 
advertisement;  and  all  proceedings  or  notices  required  by  this 
Act  to  be  inserted  in  the  London  Gazette  shall  be  marked  with 
the  seal  of  the  court  from  which  such  proceedings  or  notices 
shall  be  issued,  and  certified  by  one  of  the  registrars  of  the  said 
court." 

By  sect.  233  (o),  "if  the  bankrupt  shall  not  (if  he  were  within 
the  United  Kingdom  at  the  date  of  the  adjudication,  within''  (two 
months  {p) ),  "  after  the  advertisement  of  the  bankruptcy  in  the 

(o   Corresponding  to  5  ft  6  Yiot.  c.  122,  b.  24.        {p)  17  &  18  Viot.  c.  119,  b.  24. 
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London  Gazette^  or  (if  he  were  in  aoy  other  part  of  Europe  at  tlie 
date  of  the  adjadication)  within  three  months  after  such  ad?ertise- 
menty  or  (if  he  were  elsewhere  at  the  date  of  the  adjadication) 
within  twelve  months  after  such  advertiKment,  hare  commenced 
an  action,  suit  or  other  proceeding  to  dispute  or  annul  the  fiat,  or 
the  petition  for  adjadication,  and  shall  not  hare  prosecuted  the 
same  with  due  diligence  and  with  effect,  the  Gazette  containing 
such  advertisement  shall  be  conclusive  (q)  evidence  in  all  cases  as 
against  such  bankrupt,  and  in  all  actions  at  law  or  suits  in  equity 
brought  bj  the  assignees  for  any  debt  or  demand  for  which  such 
bankrupt  might  have  sustained  any  action  or  suit  (r)  had  he  not 
been  adjudged  bankrupt,  that  such  person,  so  adjudged  bankrupt, 
became  a  bankrupt  before  the  date  and  suing  forth  of  such  fiat,  or 
before  the  date  and  filing  of  the  petition  for  adjudication,  and  that 
such  fiat  was  sued  forth,  or  such  petition  filed,  on  the  day  on  which 
the  same  is  stated  in  the  Gazette  to  bear  date/'  It  is  only  to 
actions  or  suits  brought  by  his  own  assignees  that  this  section  is 
applicable  (s) ;  but  it  is  immaterial  whether  the  cause  of  action 
arose  before  or  after  the  act  of  bankruptcy  (t). 

''In  all  actions  by  and  against  assignees  of  a  bankrupt  or 
insolvent — the  character  in  which  the  plaintiff  or  defendant  is 
stated  on  the  record  to  sue  or  be  sued  shall  not  in  any  case  be 
considered  as  in  issue,  unless  specially  denied/'  5  PI.  R.  Hil. 
T.,  1853. 

In  trover  by  the  assignees  of  a  bankrupt,  laying  the  possession 
in  themselves  as  assignees,  pleas  that  the  plaintiffs  are  not  assig- 
nees, and  were  not  possessed  as  assignees,  put  in  issue  the  trading 
(where  the  act  of  bankruptcy  is  one  for  which  a  trader  only  is 
liable  to  become  bankrupt),  the  petitioning  creditor's  debt,  and  the 
act  of  bankruptcy ;  and  these  must  be  proved,  if  notice  to  dispute 
them  be  given  (u). 

By  sect.  155,  if  the  fiat  be  superseded,  or  the  adjudication  or 
petition  be  annulled  or  dismissed,  persons  from  whom  the  assig- 
nees have  recovered  any  real  or  personal  estate,  are  discharged 
from  all  demands  in  respect  thereof.  And  all  persons  who  shall, 
without  suit,  have  delivered  up  possession  of  any  real  or  personal 
estate  to  the  assignees,  or  paid  any  debt  claimed  by  them,  are 
discharged  from  claims  by  the  bankrupt,  provided  such  persons 
had  no  notice  of  any  proceeding  to  try  the  validity  of  the  bank- 
ruptcy. 


ig)  Young  ▼.  TimmiTU,  1  Cr.  &  J.  149 ;  cognised  in  Kitchener  v.  Fewer,  3  A.  &  E. 

Bare  v.  Waring,  8  M.  &  W.  862.  232. 

(r)  See  AUager  v.  ClotCj  10  M.  &  W.  (u)  BucU(m  v.  Frost,  8  A.  &  E.  844. 

576.  adopting  Butler  v.  Hobson,  4  B.  N.  C.  290. 

(«)  Muakett  v.  Drummond,  10  B.  &  C.  As  to  nonjoinder  of  a  co-asaignee,  see 

15^.  ante,  p.  Z2ip. 

(0  I^ox  V.  Mahoney,  2  Cr.  &  J.  826 ;  re- 
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By  sect.  242  (a?),  **  in  the  event  of  the  death  of  any  witness 
deposing  to  the  petitioning  creditor's  debt^  trading,  or  act  of 
bankruptcy,  under  any  bankruptcy  heretofore  or  hereafter,  of* 
under  any  petition  for  arrangement,  the  deposition  of  any  such 
deceased  witness  purporting  to  be  sealed  with  the  seal  of  the  court, 
or  a  copy  thereof  purporting  to  be  so  sealed,  shall  in  all  cases  be 
received  as  evidence  of  the  matters  therein  respectively  contained/"* 

The  cause  of  action  must  be  proved  by  the  assignees  in  the  same 
manner  as  if  the  action  had  been  brought  by  the  bankrupt  himself. 
It  is  impossible  to  lay  down  any  rules  with  respect  to  this  head  of 
proof,  which  must  necessarily  be  adapted  to  the  nature  of  the 
demand.  In  trover  by  assignees  against  a  sheriflF  or  creditor,  who 
has  seized  the  bankrupt's  goods  in  execution,  after  an  act  of  bank- 
ruptcy, it  is  not  necessary  to  prove  a  demand  and  refusal ;  because 
the  property  being  vested  in  the  assignees  from  the  time  of  the 
bankruptcy,  the  execution  is  tortious  :  and  where  a  possession  is 
gained  wrongfully,  a  demand  is  not  necessary  (y).     See  ante,  p.  239. 

The  fact  that,  after  a  fiat  had  been  sued  out,  creditors  of  the 
bankrupt  delivered  up  to  the  assignees  goods,  which  they  had 
received  from  the  bankrupt  before  the  fiat,  and  before  the  delivery 
of  other  goods  by  the  bankrupt  to  the  defendant,  was  held  not 
admissible  evidence  against  defendant  in  trover  brought  by  the 
assignees  for  the  last-mentioned  goods;  for  any  declaration  of 
their  opinion  made  by  the  creditors  after  the  fiat,  however  clearly 
expressed,  could  not  be  received  in  evidence :  consequently,  evi- 
dence of  acts  done  by  them,  adduced  for  the  purpose  of  raising 
an  inferencQ  respecting  the  previous  intentions,  either  of  them- 
selves or  of  the  bankrupt,  is  inadmissible  (z). 


XVI.  Of  the  Suspeyision  of  Proceedings,  Change  from  Bankruptcy 
to  Arrangement,  and  Deeds  of  Composition, 

In  addition  to  the  ordinary  proceedings  in  bankruptcy,  facilities 
are  afforded  for  the  amicable  arrangement  of  the  affairs  of  debtors, 
so  as  to  save  the  exposure  of  proceedings  in  open  court ;  and  to 
wind  up,  in  as  economical  and  advantageous  a  manner  as  possible, 
the  estate  of  the  debtor.  For  this  purpose  the  creditors  have  the 
option :  I,  of  suspending  proceedings  in  bankruptcy  altogether,  and 
winding  up  the  estate  as  the  majority  of  the  creditors  thinkfit;  2ndly, 
of  changing  from  bankruptcy  to  a  deed  of  arrangement,  subject  to 
the  approval  and  control  of  the  court;  or  Srdly,  in  cases  where  no 
proceedings  in  bankruptcy  have  been  taken,  of  winding  up  the  estate 
under  a  deed  of  composition,  subject  to  the  jurisdiction  of  the  court. 

(x)  Correeponding  to  5  &  6  Vict  a  122,      MSS.  Bull.  K.  P.  41. 
■.  25.  (a)  BoMmim  y.  /onef,  6  B.  K.  G.  65. 

(y)  Butk  T.  Baker,  K.  8  Qeo.  IL,  B.  R., 
VOL.  I.  ▲  A 
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Suspension  of  Proceedings. — By  the  24  &  25  Vict,  c.  134,  s.  IlOV 
it  is  enacted  that — '^  In  case  at  such  '*  [viz.  the  first)  "  meeting,  or 
at  any  other  meeting  of  creditors,  any  proposal  shall  be  niade  by, 
or  on  behalf  of,  the  bankrupt,  which  it  shall  appear  to  the  major 
part  in  value  of  the  creditors  then  present,  ought  to  be  accepted  (a), 
or  if  it  shall  appear  to  the  majority  in  value  of  the  creditors  pre- 
sent at  any  meeting  to  be  desirable  on  any  ground  to  resolve,  and 
such  majority  shall  resolve  that  no  further  proceedings  be  taken  in 
bankruptcy,  the  meeting  shall  be  adjourned  for  fourteen  days, 
in  order  that  notice  of  such  resolution  may  be  given  to  every 
creditor  (i)  by  the  oflBcial  or  creditors^  assignee,  which  shall  be 
done  accordingly ;  and  if,  at  such  adjourned  meeting,  a  majority 
in  number,  representing  three-fourths  in  value  of  the  creditors 
present,  shall  so  resolve,  the  proceedings  in  bankruptcy  shall  be 
suspended,  and  the  estate  and  effects  of  the  bankrupt  shall  be 
wound  up  and  administered  in  such  manner  as  such  majority  shall 
direct,  and  the  bankrupt,  having  made  a  full  discovery  of  his  estate, 
shall  be  entitled  to  apply  for  an  order  of  discharge"  (c).  . 

Change  from  Bankruptcy  to  Arrangement, — By  s.  185,  it  is 
provided  that — "  at  the  first  meeting  of  creditors  held  after 
adjudication  in  manner  herein  provided,  or  at  any  meeting  to  be 
called  for  the  purpose,  and  of  which  ten  days'  notice  shall  have 
been  given  in  the  London  Gazette,  three-fourths  in  number  and 
value  of  the  creditors  present  or  represented  at  such  meeting  may 
resolve  that  the  estate  ought  to  be  wound  up  imder  a  deed  of 
arrangement,  composition,  or  otherwise,  and  that  an  application 
shall  be  made  to  the  court  to  stay  proceedings  in  the*  bankruptcy 
for  such  period  as  the  court  shall  think  fit."  Within  four  days, 
the  registrar  is  to  report  such  resolution  to  the  court,  and  the  court 
after  hearing  the  bankrupt  or  creditors,  for  or  against  the  resolu- 
tion, if  it  finds  that  it  is  reasonable,  and  was  duly  carried,  and  is 
advantageous  to  the  creditors,  shall  confirm  the  same,  and  stay 
proceedings  accordingly,  giving  orders  for  the  interim  management 
of  the  estate  (s.  186).  At  any  time  within  the  period  for  which 
the  proceedings  are  stayed,  the  bankrupt,  or  any  creditor  nomi-- 
nated  by  the  meeting,  may  produce  to  the  court  a  deed  of  arrange* 
ment,  signed  by  three-fourths  in  number  and  value  of  the  creditors, 
and  if  the  court,  after  inquiry,  is  satisfied  of  the  reasonableness 
of  such  deed,  and  that  its  terms  are  calculated  to  benefit  the 
creditors  [d),  it  shall,  by  order,  make  a  declaration  of  the  complete 

(a)  See  Tindal  v.  Hibberd,  2  C.  B.  N.  S.  See  levy  v.  Home,  post,  p.  824/. 
109,  decided  under  the  repealed  sections  (c)  THndal  v.  Jlibberd,  supra  ;  Zee  v. 

of  the  12  &  13  Vict.  c.  106.  Jtouiey,  8  E.  &  B,  857. 

(5)  Whether    an   order  of   discharge  (d)  See  Exp,  Syert,  2S  L.J.  Bank.  24; 

granted  under  this  section  would  bind  a  Exp.  Perrins,  29  L.  J.  Bank.  12. 
creditor  who  had  not  such  notice,  quare. 
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execution  of  the  deed,  and  direct  the  same  to  be  registered,  and  if 
it  thinks  fit,  annul  the  bankruptcy,  (of  which  notice  must  be  given 
in  the  Gazette,  s.  191),  *'  and  such  deed  shall  thereafter  be  as 
binding  in  all  respects  on  any  creditor  who  has  not  executed  the 
deed  as  if  he  had  executed  it,  provided  such  deed  be  registered 
with  the  chief  registrar  in  manner  directed  by  the  order''  (e) 
(s.  187).  If  the  resolution  is  not  duly  reported,  or  the  court 
refuses  to  stay  proceedings,  or  the  deed  of  arrangement  is  not 
duly  produced,  or  not  approved  by  the  court  on  its  production, 
proceedings  in  bankruptcy  will  be  resumed  (s.  190).  As  to  the 
jurisdiction  of  the  court  with  regard  to  such  deeds,  see  ss.  188, 
189,  ante,  pp.  213,  214. 

Composition  Deeds, — By  the  24  &  25  Vict.  c.  184,  "  as  to  trust 
deeds  for  benefit  of  creditors,  composition  and  inspectorship  deeds 
executed  by  a  debtor,'*  it  is  enacted  by  s.  192  (/),  that — *' Every 
deed  or  instrument  made  or  entered  into  between  a  debtor  and  his 
creditors  {ff),  or  any  of  them,  or  a  trustee  on  their  behalf,  relating 
to  the  debts  or  liabilities  of  the  debtor  and  his  release  therefrom, 
or  the  distribution,  inspection,  management,  and  winding-up  of 
his  estate,  or  any  of  such  matters,  shall  be  as  valid  and  effectual 
and  binding  on  all  the  creditors  of  such  debtor  as  if  they  were 
parties  to  and  had  duly  executed  the  same  (A),  provided  the 
following  conditions  be  observed  (i),  that  is  to  say : — 1.  A  majority 
in  number,  representing  three-fourths  in  value  of  the  creditors  of 
such  debtor  whose  debts  shall  respectively  amount  to  10/.  and 
upwards,  shall,  before  or  after  the  execution  thereof  by  the  debtor, 
in  i^Titing  assent  to  or  approve  of  such  deed  or  instrument. 
2.  If  a  trustee  or  trustees  be  appointed  by  such  deed  or  instru- 
ment, such  trustee  or  trustees  shall  execute  the  same.     3.  The 

(e)  See  notes  to  a.  192,  infra,  106,  was  uot  within  it. 

if)  Whether  this  Bection  is  retrospec-  (g)  This  means,  sembUf  in  case  of  part- 

iiye,  qucsre.     See  Marsh  v.  Higgins,  0  nerships,  the  separate  as  weU  as  the  joint 

C.  B.  651.     Section  197  speaks  of  ''the  creditors.    Evp,  Calvert,  8  De  G.  &;  J. 

exitt'mg  or  future  trustees"  of  such  a  95. 

deed.  In  Waugh  v.  Middleton,  8  £xob.  (A)  i.e.,  if  apt  words  expressing  such 
352,  the  224th  section  of  the  12  &  13  intention  be  used  in  the  deed;  Legg  v. 
Vict.  c.  106,  for  which  the  192nd  section  Cheeseborovgh,  6  C.  B.  N.  S.  741,  in  wliich 
(supra)  is  now  substituted,  was  lield  not  case  a  deed,  which  substantially  confined 
to  apply  to  instruments  completed  before  the  clause  containing  the  release  of  the 
the  passing  of  the  act ;  but  it  was  held  debtor  to  those  craditors  who  should 
to  apply  to  instruments  entered  into  but  actually  execute  it,  was  held  to  afford  no 
inchoate  at  the  passiog  of  the  act,  and  defence  to  an  action  by  one  of  the  ere- 
completed  afterwards.  That  decision,  ditors  who  had  not  executed  it. 
however,  turned  on  the  words,  every  (t)  If  the  conditions  be  not  observed 
deed,  &c.,  *'  iww  or  hereafter "  made,  the  deed  would  not  be  binding,  nor  the 
which  do  not  occur  in  the  present  debtor  (temble)  within  the  protection  of 
section.  In  Larpent  v.  Bibby,  5  H.  L.  the  198th  section.  See  Levy  v.  ffarne,  5 
Ca.  481,  it  was  held  that  a  deed  executed  Exch.  257;  Wetson  v.  Aleard,  8  Exch. 
by  the  requisite  majority  of  the  creditors,  260 ;  and  see  Jones  v.  Simpson^  8  H.  &  N. 
and  capable  of  being  carried  into  effect  836 ;  all  decided  under  the  repealed  see- 
before  the  passing  of  the  12  &  18  Vict.  c.  tions  of  the  12  &  13  Vict.  o.  106. 
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execution  of  such  deed  or  instrument  by  the  debtor  shall  be 
attested  by  an  attorney  or  solicitor.  4.  Within  twenty-eight  days 
from  the  day  of  the  execution  of  such  deed  or  instrument  by  the 
debtor  the  same  shall  be  produced,  and  left,  (having  been  first  duly 
stamped),  at  the  o£Bce  of  the  chief  registrar  for  the  purpose  of 
being  registered  (*).  5.  Together  with  such  deed  or  instrument, 
there  shall  be  delivered  to  the  chief  registrar  an  afl5da\dt  by  the 
debtor,  or  some  person  able  to  depose  thereto,  or  a  certificate  by 
the  trustee  or  trustees,  that  a  majority  in  number  representing 
three-fourths  in  value  of  the  creditors  of  the  debtor  whose  debts 
amount  to  10/.  or  upwards  have,  in  writing,  assented  to  or  approved 
of  such  deed  or  instrument,  and  also  stating  the  amount,  in  value, 
of  the  property  and  credits  of  the  debtor  comprised  in  such  deed. 

6.  Such  deed  or  instrument  shall,  before  registration,  bear  such 
ordinary  and  ad  valorem  stamp  duties  as  are  hereinafter  provided. 

7.  Immediately  on  the  execution  thereof  by  the  debtor,  possession 
of  all  the  property  comprised  therein,  of  which  the  debtor  can  give 
or  order  possession,  shall  be  given  to  the  trustees.^' 

By  s.  197, — "  Prom  and  after  the  registration  of  every  suck  deed 
or  instrument  in  manner  aforesaid,  the  debtor  and  creditors,  and 
trustees,  parties  to  such  deed,  or  who  have  assented  thereto  and  are 
bound  thereby,  shall,  in  all  matters  relating  to  the  estate  and  effects 
of  such  debtor,  be  subject  to  the  jurisdiction  of  the  Court  of  Bank- 
ruptcy, and  shall  respectively  have  the  benefit  of  and  be  liable  to 
all  the  provisions  of  this  Act,  in  the  same  or  like  manner  as  if  the 
debtor  had  been  adjudged  a  bankrupt,  and  the  creditors  had 
proved,  and  the  trustees  had  been  appointed  creditors*  assignees 
under  such  bankruptcy;  and  the  existing  or  future  trustees  of  any 
such  deed  or  instrument,  and  the  creditors  under  the  same,  shall, 
aa  between  themselves  respectively,  and  as  between  themselves 
and  the  debtor,  and  against  third  persons,  have  the  same  powers, 
rights,  and  remedies,  with  respect  to  the  debtor  and  his  estate  and 
effects,  and  the  collection  and  recovery  of  the  same,  as  are 
possessed  or  may  be  used  or  exercised  by  assignees  or  creditors 
with  respect  to  the  bankrupt  or  his  acts,  estate,  and  effects  in 
bankruptcy;  and,  except  where  the  deed  shall  expressly  provide 
otherwise,  the  court  shall  determine  all  questions  arising  under 
the  deed  according  to  the  law  and  practice  in  bankruptcy,  so  far 
as  they  may  be  applicable,  and  shall  have  power  to  make  and 
enforce  all  such  orders  as  it  would  be  authorised  to  do  if  the 
debtor  in  such  deed  had  been  adjudged  bankrupt  and  his  estate 
were  administered  in  bankruptcy."  By  s.  198, — "  After  notice  of 
the  filing  and  registration  of  such  deed  has  been  given  as  afore- 
said, no  execution,  sequestration,  or  other  process  (/)  against  the 

(k)  If  not  registered  it  cannot  be  re-  (Z)  The  registry  of  a  judgment  under 

ceived   in   evidence.     Sect.  194,    ante,      1  &  2  Vict,  c  110,  a.  18,  would  not^  it 
p.  d2ibh.  Boems,  be  ^'  process  "  within  the  meaning 
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debtor^B  property  in  respect  of  any  debt^  and  no  process  against 
his  person  in  respect  of  any  debt,  other  than  snch  process  by  writ 
or  warrant  as  may  be  had  against  a  debtor  about  to  depart  out  of 
England,  shall  be  available  to  any  creditor  or  claimant  without 
leave  of  the  court ;  and  a  certificate  of  the  filing  and  registration 
of  mch  deed  under  the  hand  of  the  chief  registrar  and  the  seal  of 
the  court  shall  be  available  to  the  debtor  for  all  purposes  as  a 
protection  in  bankruptcy/' 

The  2&4th  section  of  the  12  &  13  Vict.  c.  106,  for  which  the 
192nd  section  {supra)  is  now  substituted,  was  held  not  to  make 
any  deed  of  arrangement  under  it  binding  on  a  creditor  who  had 
not  executed  it,  unless  such  deed  provided  for  the  distribution  of 
the  whole  of  the  trader's  estate  (m),  for  the  benefit  of  all  his 
creditors  (n) ;  and  therefore  that  such  a  deed  was  not  valid,  if  it 
empowered  the  trustees  under  it  to  give  back  to  the  debtor  effects 
to  the  value  of  20Z.  (o),  or  if  it  excepted  wearing  apparel  (p).  It 
was  even  held,  that  a  deed  providing  for  the  distribution  of  the 
debtor's  estate  as  in  bankruptcy  was  not  valid,  inasmuch  as  a  bank- 
rupt would  be  entitled  to  retain  his  wearing  apparel ;  and,  there- 
fore, the  deed  did  not  provide  for  the  distribution  of  all  his 
property  {q).  The  above  decisions  turned  mainly  on  three 
considerations :  Ist,  that  the  224th  section  did  not  mention,  in 
terms,  a  "  composition  "  deed,  which  was  mentioned  in  the  230th 
section,  which  provided  for  an  offer  of  composition  by  the  bank- 
rupt after  passing  his  last  examination,  and  to  which  it  was 
necessary  that  nine-tenths  of  the  creditors,  and  not  six-sevenths, 
as  under  the  224th  section,  should  agree ;  2ndly,  that  the  228th 
section,  the  words  of  which  were  general,  expressly  provided  for 
the  distribution  of  the  estate  as  in  bankruptcy ;  and  3rdly,  upon 
the  unlikelihood  that  in  an  Act  relating  to  bankruptcy,  a  pro- 
ceeding essentially  founded  on  the  distribution  of  the  bankrupt's 
effects,  any  exemption  from  such  distribution,  as  in  the  case  of  a 
composition  deed,  should  be  found ;  and  upon  the  hardship  that 
would  ensue  from  so  construing  the  Act  as  to  enable  a  majority  in 
number  and  value  of  the  creditors  above  10/.  to  bind  the  rest  by 

of  thifl  aeetion,  FluetUr  t.  Jf'Ze2Zan,  8  offers  of  compoBiiion  made  to  creditors 

C.  B.  N.  S.  357 ;  nor  would  on  adjudioa-  under   the   280th   section.     Taylor  v. 

tion  of  bankruptcy   be   process,   Eaep,  Pearae,  2  H.  As  N.  86. 
Dales,  2  De  a.  &  J.  206 ;  as  under  a  (o)  Cooper  ▼.  Thornton,  1  E.  &  B.  5ii, 

judgment  debtor  summons,  Exp.  Walker,  (p)  Sfarck  v.  Warwich,  1  H.  &  N.  158. 

6  De  G.  M.  &  a.  752;  although  the  ere-  {q)  SnocUn  ▼.  Boyce,  4  H.  ft  N.  891 

ditor  would  proceed  at  his  peril,  and  (Po^^cik,  C.  B.,  diss.)*  Sed  guoa-e;  March 
might  haye  to  pay   the   costs  of  the  •    v.  Warwich  seems  to  haye  been  decided, 

annulling  the  bankruptcy,  Erp.  Arnold,  without  much  consideration,  on  a  mis- 

5  Jur.  N.  S.  398.  apprehension    of    Cooper    ▼.    ThcnUon, 

(m)  TeiUy  y.  Taylor,  1  E.  &  B.  521 ;  which  was  decided  before  the  17  &  18 

Fiaher  y.  Bell,  12  C.  B.  863.  Vict  o.  119,  s.  25,  authorised  the  bank- 

(n)  Bloomer  y.  Darke,  2  C.  B.  N.  S.  165.  nipt  to  retain  necessaries  to  the  yalue 

And  tiie  same  was  held  with  regard  to  of  20Z. 
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accepting  a  composition.  The  first  two  of  the  above  grounds 
have  no  longer  any  application^  as  the  192nd  section  of  the  present 
Act  expressly  mentions  "  composition  "  deeds ;  and  the  2S8th  and 
230th  sections  of  the  12  &  13  Vict.  c.  106  are  both  repealed. 
The  third  ground  is  unaffected  by  the  recent  statute,  except  so  far 
as  the  express  mention  of  composition  deeds  may  be  held  to  affect 
it.  It  is  to  be  observed,  also,  that  the  disjunctive  '^  or,"  instead  of 
the  conjunctive  "  and,"  is  used  in  the  new  Act. 

A  deed  (under  the  224th  section  of  the  12  &  13  Vict.  c.  106) 
whereby  two  partners  assigned  their  joint  and  separate  estate,  for 
distribution  among  the  joint  debtors  only,  and  upon  further  trust 
to  pay  the  dividends  of  such  of  the  creditors,  as  should  not  execute 
the  deed,  to  the  debtor^  was  held  bad  upon  both  grounds  (r) ;  and 
per  Erie,  J., — *'  The  estate  ought  to  be  distributed  among  the  six* 
sevenths  in  number  of  the  creditors  who  have  signed  the  deed^  and 
also  among  those  who  have  refused  to  sign  it :  the  law  does  not  allow 
that  the  right  of  the  creditors  to  receive  their  shares  of  the  assets 
should  be  subject  to  a  condition."  {Larpent  v.  Bibby,  ante,  p.  324  jf 
ace.)  But  a  deed  (under  the  same  section)  was  held  good^  which  did 
not  contain  an  absolute  assignment  by  the  debtor  of  his  estate,  but 
only  a  covenant  to  assign  it  when  required  by  the  inspectors  («) ; 
nor  any  provision  rendering  the  deed  void,  if  the  debtor  did  not 
perform  the  covenants  in  it ;  and  which  did  contain : — first,  a  power 
to  employ  the  debtor  in  winding  up  his  affairs  under  the  direction 
of  inspectors,  and  for  the  debtor  to  employ  persons  under  him, 
with  the  sanction  of  the  inspectors,  and  to  pay  them  reasonable 
remuneration  (/), — secondly,  an  authority  to  the  inspectors  to  make 
advances  to  the  debtor  in  respect  of  any  mercantile  operations 
undertaken  by  him ; — ^thirdly,  a  provision  for  the  payment  of  the 
costs,  &c.,  of  the  preparation  of  the  deed  and  the  management  o 
the  debtor's  affaijcs  between  the  meeting  of  the  creditors  and  its 
execution,  or  preparatory  to  and  incidental  to  such  meeting; — 
fourthly,  a  discretionary  power  in  the  inspectors  to  retain  the 
dividend  which  would  be  payable  to  a  creditor  who,  at  the  declara- 
tion of  the  dividend,  had  not  acceded  to  the  deed,  such  creditor 
being  at  liberty  to  prove  so  as  to  have  a  dividend  in  priority  out  of 
existing  or  future  funds,  but  so  as  not  to  disturb  former  dividends; — 
fifthly,  a  power,  in  case  the  debtor  should  commit  an  act  of  bank- 
ruptcy, for  the  inspectors  to  retain  500/.  for  a  certain  period  as  an 
indemnity  against  losses,  costs,  and  expenses ; — sixthly,  a  power  to 
the  inspectors  to  avoid  the  deed  in  certain  events  at  the  expiration 

(r)  Leonard  v.  Sheard,  28  L.  J.  Q.  B.  Exp,  WUkes,  5  De  G.  M.  &  G.  418. 
188.  (0  In  Warddl  v.  Jackson,  1  F.  &  F. 

(tj  But  Bucha  oovenant  mu8t,it  Beems,  452,  it  was  held  by  Erie,  J.,  that  where 

be  in  terms  clear  and  unequiyooal,  and  an  inBpector  employed  a  Burveyor,  the 

not  open  to  future  dispute  and  difficulty,  surveyor  might  sue  him  for  work  and 

BO  as  to  afford  the  credttorB  a  reasonable  labour,  unless  the  inspector    expressly 

and  effectual   security  and   protection.  excluded  his  liability. 
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of  three  months  from  its  date,  excepting  from  the  avoidance  all 
acts,  conveyances,  matters,  and  things  done  under  it,  there  being 
also  a  power  to  the  inspectors  at  any  time  after  the  date  of  the 
deed  to  grant  a  certificate  of  conformity,  as  in  bankruptcy,  to  all 
or  any  of  the  several  debtors  {u).  A  deed,  (under  the  224th 
section  of  12  &  13  Vict.  c.  106),  which  contained  a  olause  operating 
to  defeat  any  action  brought  by  a  creditor,  whether  he  had  exe- 
cuted the  deed  or  not,  by  making  the  bringing  of  the  action  a 
release  and  discharge  of  the  debt,  and  also  a  clause  enabling  a 
creditor,  by  leave  of  the  inspectors,  notwithstanding  the  former 
clause,  to  bring  an  action,  and,  in  case  of  success,  to  receive 
dividends  on  the  amount  recovered,  was  held  bad.  Gardner  v. 
Chapman,  8  C.  B.  N.  S.  317. 

It  should  be  borne  in  mind,  that  a  deed  under  this  clause  may 
be  an  act  of  bankruptcy  before  its  execution  by  the  required 
majority  of  creditors.  The  68th  section  of  the  12  &  13  Vict.  c. 
106,  only  saves  the  execution  of  such  a  deed  from  being  an  act 
of  bankruptcy  after  the  expiration  of  three  months  {x),  (See  ante, 
p.  244.)  A  plea  founded  on  this  section  to  be  good,  must  show 
that  the  deed  amounted  to  a  release  or  bar  to  any  action  of  the 
creditors  (y).  The  plea  need  not  set  out  the  names  of  the  cre- 
ditors who  have  executed  the  deed,  or  the  dates  and  amount  of 
their  debts,  or  all  the  trusts  and  provisions  contained  in  the 
deed  {z) ;  but  it  must,  it  seems,  contain  sufficient  averments  to 
show  that  it  is  a  valid  deed  within  the  statute  (a). 

Offences  against  the  Bankrupt  Laws. — As  to  offences  against  the 
bankrupt  laws,  see  12  &  13  Vict.  c.  106,  ss.  254,  260,  272,  273 ; 
24  &  25  Vict.  c.  134,  s.  221. 

(tt)  Irving  v.  Gray,  8  H.  &  N.  34.  (y)  Tahor  v.  Edwards,  4  C.  B.  N.  8.  1. 

(x)  Bxp,  AUop  re  JUes,  29  L.  J.  Bank.  (z)  PkUlips  v.  Surridge,  9  C.  B.  743. 

7.    See  24  &  26  Vict,  c  184, 8.  199.  (a)  Bloomer  v.  IMrke,  ante,  p.  324AA. 
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I.   Of  the  Liability  of  the  Husband. 

1.  In  respect  of  Contracts  made  by  the  Wife  before  Coverture^  p.  325. 

2.  In  respect  of  Contracts  made  by  the  Wife  during  Coverture^  p.  826. 

3.  In  respect  of  the  Children  of  the  Wife  by  a  former  Husband^  p.  33^ . 

1.  In  respect  of  Contracts  made  by  the  Wife  before  Coverture.—^ 
The  husband  is  liable  to  the  debts  of  his  wife,  contracted  by  her 
before  the  coverture  (a) ;  and  in  actions  for  the  recovery  of  such 
debts,  husband  and  wife  must  be  joined  (ft).  But  if  these  debts  are 
not  recovered  against  the  husband  and  wife,-  in  the  lifetime  of  the 
wife,  the  husband  cannot  be  charged  for  them  either  at  law  or  in 
equity  after  the  death  of  the  wife  (c).  If  the  wife  survive  the 
husband,  an  action  may  be  maintained  against  her  for  the  recovery  of 
these  debts  (d) ;  unless  during  the  coverture  the  husband  has  been 
discharged  under  the  Insolvent  Debtors'  Act,  in  which  case  the 
wife  is  discharged  for  ever  {e) ;  and  such  discharge  is  also  a  good 

(a)  F.  N.  B.  120,  P.  (d)  Woodman  t.    Chapman^   1  Campb. 

(6)  7  T.  R.  848.  189,  Lord  Ellenborough,  C.  J. 

(r)  F.  N.  B.  121,  C. ;  1  Rol.  Abr.  351,          (e)  Lockwood  v.  Salter,  5  B.  &  Ad.  803. 
(G.)pl.2. 
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defence  to  an  action  brought  against  the  husband  and  wife  jointly^ 
for  a  debt  due  by  the  wife  dum  sola  (/). 

The  defendant's  wife,  before  marriage,  gave  a  promissory  note  for 
60/.  to  the  plaintiff,  and  afterwards  married  the  defendant,  who 
had  with  her  personal  estate  to  the  amount  of  700/.,  part  whereof 
consisted  of  choses  in  action.  The  plaintiff  did  not  during  the 
coverture  recover  judgment  upon  the  note  against  the  husband 
and  wife.  The  wife  died  about  a  year  after  the  marriage.  The  de- 
fendant on  her  death  took  out  letters  of  administration.  Some  of 
the  choses  in  action  had  been  received  by  the  defendant  as  husband 
in  the  lifetime  of  the  wife ;  the  rest  he  took  as  her  administrator. 
The  plaintiff,  finding  that  the  choses  in  action  were  not  sufficient  to 
satisfy  his  demand,  filed  a  bill  against  the  defendant,  praying  that 
the  defendant  should  be  made  liable  to  answer  his  the  plaintiff's 
demand,  for  so  much  as  he  had  received  out  of  the  clear  personal 
estate  of  the  wife  upon  his  marriage :  Lord  Talbot,  Ch.,  said,  that 
as  on  the  one  band  the  husband  was  by  law  liable,  during  the  cover- 
ture, to  all  debts  contracted  by  his  wife  dum  sola,  whatever  their 
amount  might  be,  although  she  did  not  bring  him  a  portion  of  one 
shilling ;  so,  on  Uie  other  hand,  it  was  certain,  that  if  such  debts 
were  not  recovered  during  the  coverture,  the  husband,  as  such, 
was  not  chargeable,  let  the  fortune  he  received  with  his  wife  be 
ever  so  great.  He  added,  that  the  wife's  choses  in  action  were 
assets,  and  thereupon  decreed  an  account  of  what  the  husband  had 
received  since  his  wife's  death  as  her  administrator,  and  that  he 
should  be  liable  for  so  much  only ;  but,  as  to  any  further  demand 
against  him,  dismissed  the  bill  ig). 

2.  In  respect  of  Contracts  made  by  the  Wife  ducring  Coverture. — 
All  the  personal  estate  of  which  the  wife  is  possessed  in  her  own 
right,  is  by  the  marriage  vested  absolutely  in  the  husband  (A).  The 
marriage  is  an  absolute  gift  of  all  chattels  personal  in  possession  in 
her  own  right,  whether  the  husband  survive  the  wife  or  not ;  even 
the  wearing  apparel  of  a  married  woman,  bought  by  her  out  of  an 
income  settled  in  the  hands  of  trustees  to  her  sole  and  separate 
use,  belongs  to  her  husband,  and  may  be  taken  in  execution  lor  his 
debts  (i ).  But  with  respect  to  cJioses  in  action,  as  debts  by  obliga- 
tion, contract,  or  otherwise,  the  husband  shall  not  have  them  unless 
he  and  his  wife  recover  them.  And  of  personal  goods  en  autre 
droit,  as  executrix  or  administratrix,  &c.  tne  marriage  is  no  gift  of 
them  to  the  husband  although  he  survive  his  wife  (A). 

(/)  Sherrin^t&n  ▼.  Yatet,  12  M.  &  W.  (0  Came  v.  BHce,  1  M.  &  W.  188, 

S56,  864.  cited  by  Thuial^  C.  J.,  in  T%iginan  v.  Hop- 

{g)  Heard  v.  Stamfordy  3  P.  Wms.  409 ;  hins,  4  M.  &  G.  401. 

Ca.  Temp.  Talb.  178,  8.  C.  (k)  1  Inst  351,  b,  cited  per  Tgnierden, 

{h)  1  Inst  351,  b»  recognized  in  CheC'  C.  J.,  delivering^  judgment  in  Richards  ▼. 

dU  y.  Powell,  6  B.  &  C.  26Z.  Richmrds,  2  B.  &  Ad.  453. 
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Notwithstanding  the  law  thus  divests  the  wife  of  all  her  personal 
property,  she  cannot  bind  her  husband  by  any  contracts,  even  for 
necessariee  suitable  to  her  degree  and  estate,  without  the  assent  of 
her  husband,  either  express  or  implied.  "  A  feme  covert  generally 
cannot  bind  or  charge  her  husband  by  any  contract  made  by  her 
without  the  authority  or  assent  of  her  husband,  precedent  or  subse- 
quent, express  or  implied."  Mr.  J.  Hyde's  ailment  in  Manby  v. 
Soott^  1  Mod.  125. 

Dming  cohabitation  the  law  will,  from  that  circumstance,  pre- 
sume the  assent  of  the  husband  to  all  contracts  made  by  the  wife 
for  necessaries  suitable  to  his  degree  and  estate,  and  the  misconduct 
or  even  the  adultery  of  the  wife,  during  that  period,  will  not  destroy 
this  presumption.  The  same  law  is,  where  the  husband  deserts  his 
wife,  or  turns  her  away  without  any  reasonable  ground,  or  com- 

Eels  her,  by  ill-usage  or  severity,  to  leave  him ;  in  all  which  cases 
e  gives  the  wife  a  general  credit  (Z).  ''  If  the  husband  turns  his 
wife  out  of  doors,"  said  Lord  Kenyon,  "  though  he  advertises  her 
and  cautions  all  persons  not  to  trust  her,  or  if  he  gave  particular 
notice  to  individuals  not  to  give  her  credit,  still  he  would  be 
liable  for  necessaries  furnished  to  her ;  for  the  law  has  said  that 
where  a  man  has  turned  his  wife  out  of  doors,  he  sends  with  her 
credit  for  her  reasonable  expenses"  (i»).  This  principle,  which  tends 
to  procure  credit  to  the  wife  for  necessaries  suitable  to  the  degree 
and  estate  of  her  husband,  is  anxiously  adopted  by  the  law  on  every 
possible  occasion;  and  although  in  conformity  with  the  ancient 
rule  respecting  dower,  it  has  been  decided,  that  where  the  wife 
elopes  with  an  adulterer,  the  husband's  assent  to  her  contracts 
during  the  term  of  elopement  caxmotbe  implied;  yet  by  analogy  to 
the  same  rule,  as  soon  as  he  receives  her  again,  the  presumption  of 
law  revives,  and  attaches  upon  the  contracts  made  by  her  after  the 
reconciliation  (n).  But  as  cohabitation  \% presumptive  evidence  only 
of  such  assent,  it  may  be  rebutted  by  contrary  evidence  (o).  In  like 
manner,  evidence  that  the  articles  purchased  were  consumed  in  the 
£unily  of  the  husband,  is  only  presumptive  and  not  conclusive  evi- 
dence of  the  husband's  assent  (j?).  This  presumption  from  co- 
habitation applies  also  where  a  woman  is  living  with  a  man  as  his 
wife,  although  not  in  fact  married  to  him,  and  will  continue  after 
such  cohabitation  has  ceased,  if  the  creditor  has  not  been  informed 
of  the  separation  {q). 

Having  thus  laid  down  the  general  positions  respecting  contracts 
made  by  the  wife,  I  shall  proceed  to  establish  them  by  authorities, 

(0  Per  Lord  Ktnyon,  C.  J.,  in  Hodget  (o)  Manhy  v.  Scott,  1  Bac.  Abr.  296 ; 

V.  Hodges,  1  Esp.  N.  P.  C.  441.  A  C.  2  Smith's  L.  C.  841,  Srd  Edit. 

(w)  HarrU  v.  Morru,  4  Esp.  N.  P.  C. 42.  (  p)  I  Sid.  121,  126,  &  C. 

(n)  Per  Lord   Kenyon,  C.  J.,  4  Etp.  (9)  Ryan  v.  Same,  12  Q.  B.  400;  S,  C. 

N.  P.  C.  42.  17  L.  J.,  Q.  B.  271  \  and  see  pott,  p.  386. 
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premising  that  the  relation  of  husband  and  wife  is,  in  respect  of  the 
wife's  contracts  binding  the  husband,  analogous  to  the  relation  of 
master  and  servant,  mdeed,  in  contemplation  of  law,  the  wife  is 
the  servant  of  the  husband.  In  F.  N.  B.  120  G.  it  is  thus  laid 
down :  A  man  shall  be  charged  in  debt  for  the  contract  of  his  bailiff 
or  servant,  where  he  giveth  authority  unto  his  bailiff  or  servant  to 
buy  and  sell  for  him ;  and  so  for  the  contract  of  the  wifgy  if  he  give 
such  authority  to  his  wife^  otherwise  not.     From  this  passage  it  ap- 

Eears,  that  the  husband  is  not  liable  to  his  wife's  contracts,  unless 
e  has  given  his  authority  or  assent ;  it  is  incumbent,  therefore,  on 
a  creditor  who  brings  an  action  against  a  husband  upon  a  contract 
made  by  his  wife,  to  show  that  the  husband  has  given  such  assent, 
or  to  lay  before  a  jury  such  circumstances  as  will  enable  them 
to  presume  that  such  an  assent  has  been  given  (r);  and,  in  the 
latter  case,  if  such  presumption  is  not  rebutted  by  contrary  evidence, 
the  jury  may  find  against  the  husband,  but  not  otherwise :  for  the 
wife  has  not  any  power  originally  to  charge  the  husband,  but  is 
absolutely  under  his  power  and  government,  and  must  be  content 
with  what  the  husband  provides ;  and  if  he  does  not  provide  neces- 
saries for  her,  her  only  remedy  is  in  the  spiritual  court  («).  A  per- 
son who  contracts  with  an  ordinary  agent,  contracts  with  one  capa- 
ble of  contracting  in  his  own  name ;  but  he  who  contracts  with  a 
married  woman,  knows  that  she  is  in  general  incapable  of  making 
any  contract  by  which  she  is  personally  bound  (t).  In  an  action  for 
goods  sold  and  delivered,  the  evidence  to  charge  the  defendant  was, 
that  the  defendant's  wife  bought  the  goods  to  make  her  clothes,  and 
that  they  cohabited.  On  the  other  side  it  was  proved,  that  she 
was  not  in  any  want  of  clothes  when  she  purchasea  these,  and  that 
the  defendant,  the  last  time  that  he  paid  the  plaintiff,  warned  the 
plaintiff's  servant  not  to  trust  her  any  more,  and  to  give  his  master 
notice  of  it  Holty  C.  J.,  said,  that  during  cohabitation  the  hus- 
band shall  answer  all  contracts  of  the  wife  for  necessaries,  for  his 
assent  shall  be  presumed  to  all  such  contracts  upon  the  account  of 
cohabiting,  unless  the  contrary  appear.  But  if  the  contrary  appear, 
as  by  the  warning  in  this  case,  there  is  not  any  room  for  such 
presumption ;  and  he  held,  that  the  notice  to  the  servant  usually 
employed  by  the  plaintiff  in  his  trade  was  sufficient  notice  to  the 
master  {u).  When  the  virife  is  not  living  with  her  husband,  there 
is  no  presumption  that  she  has  authority  to  bind  him  even  for 
necessaries  suitable  to  her  degree  in  Hfe ;  it  is  for  the  plaintiff  to 
show  that,  under  the  circumstances  of  the  separation,  or  from  the 
conduct  of  the  husband,  she  had  such  autnority  (x).     Where  a 

(r)  1  Sid.  127.  and  Raym.  1006.    This  case  was  agreed, 

(i)  Per  Holt,  C.  J.,  in  Etherington  v.  per  Cur,   to  be  good  law  in  BouUon  v. 

Parrot,  Lord  Raym.  1006.  Prentice,  M.  T.  18  Geo.  II.,  Ford's  MSS. 

(t)  Per  Alderson,  B.,  delivering  judg-  post,  p.  334. 

ment  of  court  in  Smout  ▼.  Ilbery,  10  M.  &  (jt)  Per  Abbott,  C.  J.,  in  Mainwairing 

W.  21.  V.  Leslie,  M.  &  Malk.  N.  P.  C.  18.     See 

(u)  ElkeringtOH  v.   Parrot,  Salk,    118,  ulao  Cl^ord  y.  Laton,  ib.,  ^,  lOl. 
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husband,  not  separated  from  his  wife,  makes  an  allowance  for  the 
supply  of  herself  and  &mily  with  necessaries  during  his  temporary 
absence,  and  a  tradesman  with  notice  of  this  supplies  her  with 

foods,  the  husband  is  not  liable  for  the  deht(y).  So  if  the 
usband  makes  his  wife  a  sufficient  allowance  for  dress,  he  is  not 
Uable  for  dresses  supplied  to  her  without  his  knowledge,  and  this 
fact  of  the  wife  having  within  a  particular  period  purchased  various 
articles  of  dress  of  different  tradesmen  is  admissible  in  evidence  to 
rebut  the  presumption  arising  from  cohabitation  {z).  The  question 
to  be  left  to  the  jury  in  all  these  cases  is,  whether,  from  all  the 
circumstances  proved,  they  are  of  opinion  that  the  wife  had 
authority,  either  express  or  implied,  to  bind  her  husband  by  the 
contract  sued  upon,  and  not  merely  whether  they  were  necessaries 
for  the  wife  in  her  station  of  Hfe  (a). 

If  the  wife  elope  from  her  husband,  and  live  in  adultery,  the 
husband  cannot  be  charged  by  her  contracts.  In  an  action  for 
meat,  &c.,  provided  for  defendant's  wife,  the  defendant  proved,  that 
she  went  away  from  him  with  an  adulterer;  Raymond y  C.  J.,  held, 
that  the  husband  should  not  be  charged,  thougn  the  plaintiff  had 
not  any  notice ;  and  he  said  Holt^  G.  J.,  always  ruled  it  so  (6). 
And  although  the  husband  has  been  the  aggressor,  by  living  in 
adultery  with  another  woman,  and  although  he  turned  his  wife  out 
of  doors  at  the  time  when  there  was  not  any  imputation  on  her 
conduct,  yet  if  she  afterwards  commit  adultery,  the  husband  is  not 
bound  to  receive  or  support  her  after  that  time,  nor  is  he  liable  for 
necessaries,  which  may  have  been  provided  for  her  after  that 
time  (c).  So  where  the  husband  turns  his  wife  out  of  doors,  on 
account  of  her  having  committed  adultery  under  his  roof,  he  is  not 
liable  for  necessaries  furnished  to  her  after  the  expulsion  (cf).  So  if 
a  woman  elopes  from  her  husband,  though  she  does  not  go  away 
with  an  adulterer,  or  in  an  adulterous  manner,  the  tradesman  trusts 
her  at  his  peril,  and  the  husband  is  not  bound  (e).  A  person  can- 
not recover  against  a  husband  for  the  price  of  goods  furnished  to 
his  wife,  when  she  is  living  separate  from  her  husband  against  his 
wish  and  contrary  to  his  intreaties,  and  when  he  was  willing  to  have 
received  and  provided  for  her  in  his  own  house  (/). 

If  the  wife,  with  the  consent  of  her  husband,  lives  apart  from 
him,  and  has  a  separate  maintenance,  and  contracts  debts  for  neces- 
saries during  the  separation,  the  law  will  presume  that  she  is  trusted 
on  her  own  credit,  although  the  tradesman  had  not  any  notice  of 

(y)  Holt  V.  Brien,  4  B.  &  A.  252.  (e)  Gomer  v.  Hancock,  6  T.  R.  60S. 

(«)  EtMux  ▼.    Teakie,    8  Exch.  880  j  (d)  Ham  v.  Toovey,  Middlesex  Sittings, 

S,  C.  22  L.  J.,  Exch.  241.  June  24,  47  Geo.  fll.  C.  B.  Sp.  J.,  Sir 

(a)  R4ad  v.  Teakie,  18  C.  B.  627  ;  5.  C.  James  Monoid,  C.  J.,  MSS. 

22  L.  J.,  C.  P.  161.     See  alto  Jewthury  (e)  Child  ▼.  Hardyman,  Str.  875,  per 

V.  Newbold,  26  L.  J.,  Exch.  247.  Lord  Raymond,  C.  J. 

(6)  Morrie  ▼.  Martin,  Str.  647.     See  (/)  Hindley  ▼.  MarquU  </  Wettmeath, 

also  Mainwairing  y.  Sonde,  Str.  706,  S,  P,  6  B.  &  C.  200. 


330  BARON  AND  FEME. 

the  separation  at  the  time  of  the  contract ;  if  it  were  the  generad 
reputation  of  the  place  where  the  husband  lived,  that  he  and  his 
wife  were  living  apart.  The  plaintiff  brought  an  action  against  the 
defendant,  a  clergyman,  who  resided  in  the  country,  for  medicines 
provided  for  the  wife  of  the  defendant  during  her  residence  in 
London.  It  appeared,  that  the  defendant  and  his  wife,  having  dis- 
agreed, had  separated  by  consent  for  five  years,  and  that  upon  the 
separation  the  defendant  had  signed  an  agreement  with  certain 
trustees,  by  which  he  obliged  himself  to  allow  his  wife  twenty 
pounds  a  year,  which  he  had  done  accordingly.  The  plaintiff  did 
not  know  at  the  time  when  he  furnished  the  wife  with  the  medi- 
cines that  she  was  a  married  woman.  It  was  ruled  by  Holt^  C.  J., 
that  the  defendant  was  not  liable ;  for  though  the  plaintiff  had  not 
any  personal  notice  of  the  separation,  and  though  it  was  not  the 
general  reputation  in  London  where  the  plaintiff  lived,  that  the 
defendant  and  his  wife  were  separated,  yet,  since  it  was  the  general 
reputation  in  the  place  where  the  defendant  lived,  and  that  for  five 

J  ears  past,  it  vras  enough  to  prevent  the  wife  fi-om  charging  the 
usband,  even  for  necessaries :  plaintiff  nonsuited  (/). 
"  If  the  husband  gives  express  notice  to  a  tradesman  not  to  trust 
his  wife,  he  shall  not  be  charged ;  and  if  a  tradesman  has  notice  of 
a  separate  maintenance  being  allowed  to  the  wife,  that,  according  to 
-Hioft,  C.  J.,  shall  be  notice  of  dissent  on  the  part  of  the  husband, 
and  he  shall  not  be  charged ;  but  where  the  demand  is  for  neces- 
saries, it  is  incumbent  on  the  husband  to  show  that  the  tradesman 
had  notice  of  the  separate  maintenance.''  Per  Lord  Uldon,  C.  J.,  in 
Rawlym  v.  Vandyke^  3  Esp.  N.  P.  C.  250.  But  see  Mizen  v.  Pick^ 
3  M .  &  W.  481,  in  which  the  accuracy  of  the  report  of  Lord  Eldons 
ruling,  as  to  the  necessity  of  notice,  is  doubted  by  Alderson^  B. ; 
and  it  was  held,  that  where  a  husband,  living  apart  from  his  wife, 
allowed  and  paid  her  a  sufficient  maintenance,  he  is  not  liable  for 
necessaries  supplied  to  her,  and  that  notice  to  the  tradesman  of 
that  allowance  is  immaterial  (^).  Assumpsit  for  the  board  and 
lodging  of  the  plaintiffs  wife ;  plea,  non  assumpsit.  Lord  Mans- 
jieULy  in  his  charge  to  the  jury,  laid  it  down  as  clear  law,  that 
"  when  husband  and  wife  live  separate,  the  person  who  gives  credit 
to  the  wife  is  to  be  considered  as  standing  in  her  place,  inasmuch 
as  the  husband  is  bound  to  maintain  her ;  and  the  spiritual  court, 
or  a  court  of  equity,  will  compel  him  to  CTant  her  an  adequate 
alimony ;  but  if  she  elope  fi'om  her  husband,  and  live  in  adultery ; 
or  if,  upon  separation,  the  husband  agrees  to  make  her  a  sufficient 
allowance,  and  pays  it;  in  either  of  those  cases  the  husband  is  not 
liable ;  because  in  the  former  case,  she  forfeits  all  title  to  alimony ; 
and,  in  the  latter,  has  no  further  demands  on  her  husband.  And 
as,  in  all  cases,  the  creditor  is  to  be  considered  as  standing  in  the 
wife's  place,  it  imports  him,  when  the  wife  lives  apart  firom  her 

(/)  Todd  V.  Stoku,  Lord  Raym.  444,  {g)  See  also  Atkin9  v.  Pearee,  26  L.  J., 

andSalk.  116.  C.  P.  252. 
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husband,  to  make  strict  inquiry  as  to  the  tenns  of  separation ;  for 
in  such  cases  he  must  trust  her  at  his  peril  (A).  In  the  present 
case,  the  defendant  and  his  wife  had  separated,  and  he  had  a^eed 
to  make  her  an  allowance,  but  had  never  paid  it ;  the  jury,  there- 
fore, under  his  lordship^s  directions,  found  a  verdict  for  the  plaintifT. 
Note. — In  a  similar  case  of  Twmer  and  Winter ^  his  lordship  non- 
suited the  pkintifF,  because  on  separation  the  defendant  had  agreed 
to  make  an  allowance  to  his  wife,  and  had  regularly  paid  it ;  not- 
withstanding the  plaintiff  had  no  notice  of  the  transaction. 

The  allowance  must  be  sufficient  accordit^  to  the  degree  and 
circumstances  of  the  husband  ;  and  it  has  been  held  in  many  cases 
that  the  adeauacy  of  the  allowance  is  a  question  of  ikct  for  the 
jury  (i) :  but  m  a  very  recent  case  where  the  amount  of  the  allow- 
ance paid  was  undisputed,  as  also  that  of  the  husband's  income, 
and  the  judge  at  the  trial,  considering  that  such  allowance  was  not 
inadequate,  nonsuited  the  plaintiff,  the  Court  of  Exchequer  ruled, 
^'  That  it  was  for  the  plaintiff  to  show  that  the  allowance  was  in- 
sufficient, and  that  not  having  been  done,  the  nonsuit  was  right  (A).'' 
**  It  seems  to  us,"  said  Pollock^  C.  B.,  in  delivering  the  judgment 
of  the  court,  "  that  the  burden  of  proof  is  on  the  person  who  has 
trusted  the  wife,  and  that  when  the  husband  and  wife  are  living 
apart,  the  wife's  authority  is  not  shown,  when  it  is  proved  that  she 
is  living  apart  from  her  husband  by  mutual  consent,  with  an  agree- 
ment as  between  him  and  her  that  she  is  not  to  pledge  his  credit, 
and  with  an  allowance  not  shown  to  be  inconsistent  with  that  being 
the  real  intention  and  agreement  and  meaning  of  the  parties." 

A  mere  i^eement  for  a  separate  allowance,  without  payment,  is 
not  sufficient  to  exempt  the  husband  from  this  liability.  Husband 
and  wife  having  a^reea  to  separate,  a  deed  of  separation  was  executed 
(between  the  husband  on  the  first  part,  his  wine  on  the  second  part, 
and  a  trustee,  the  sister  of  the  wife,  on  the  third  part,)  wherein  the 
husband  covenanted  with  the  trustee  to  pay  the  wife,  during  the 
separation,  a  weekly  allowance ;  which  she  agreed  to  accept,  in  full 
satisfaction  of  her  maintenance,  provided  that  if  the  husband  should 
pay  any  debt  which  his  wife,  auring  the  separation  and  payment 
of  the  annuity,  should  contract,  it  should  be  lawful  for  him  Ui 
withhold  payment  of  the  weekly  allowance,  until  he  should  be  re- 
imbursed: the  wife,  upon  the  separation,  went  to  live  with  the 
trustee,  who  supplied  her  with  necessaries ;  the  husband  having 
failed  to  pay  the  weekly  allowance,  the  trustee  brought  an  action 
of  indebitatus  assumpsit  aeainst  him  for  the  amount  of  the  neces- 
saries :  it  was  held  by  Chambre,  Rooked  and  Heath,  Js.,  that, 
although  the  trustee  had  another  remedy,  and  might  have  brought 

(A)  0%ardv.  Dor^ford,  B.R.M\dd\mex  low  ▼.   fTt/mo/,  2   Stark.  N.  P.  C.  86; 

Sittingi  after  M.  T.  20  G.  III.,  MSS.  Emmett  v.  Norton,  8  C.  &  P.  506. 

(0  Hodgkituon  v.  Fletcher,  4  Campb.  ( k)  Johuon  ▼.  Sumner,  27  L.  J.,  Exch. 

70 ;  per  Lord  Ellenborough,  C.  J.,  Lidd-  841. 
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an  action  on  the  deed,  yet  assumpsit  was  maintainable,  on  the 
ground  that  there  was  a  common  law  obli^tion  on  the  husband  to 
provide  necessaries  for  his  wife,  although  she  lived  apart  from  him ; 
that  where  the  law  imposed  a  duty,  it  raised  a  promise  on  the  part 
of  the  person  on  whom  it  was  imposed  to  discharge  it ;  and  that 
the  mere  covenant,  without  paymenty  was  not  sufficient  to  exempt 
the  husband  from  this  liabiUty.  Sir  J.  Mansfield,  C.  J.,  expressed 
an  elaborate  opinion  to  the  contrary,  observing  that  a  general  pro- 
vision for  the  separate  maintenance  of  the  wife,  whether  the  husband 
paid  it  or  not,  deprived  the  wife  of  the  advantage  of  the  common 
law,  and  prevented  the  husband  from  being  sued  either  in  assumpsit 
or  debt  for  necessaries  furnished  to  his  wife  (Z).  But  if  the  se- 
parate allowance  be  paid,  it  is  sufficient,  although  the  separation 
DC  not  by  deed  or  writing  (m) ;  and  the  husband  is  not  liable, 
although  no  part  of  the  separate  maintenance  be  supplied  by  him, 

Erovided  it  is  sufficient  (n).  The  husband,  however,  cannot  avail 
imself  of  the  wife's  receipts  as  evidence  of  the  payment  of  the 
allowance  (o).  A  divorce  a  mensd  et  thoro  for  adultery  on  the  part 
of  the  husband,  with  a  decree  for  alimony  to  the  wife,  will  not  dis- 
chai^e  the  huaband  from  his  liability  to  pay  for  necessaries  sup- 
plied to  the  wife,  if  the  alimony  be  not  paid  {p).  So  now  in  tne 
event  of  a  judicial  separation  where  "  alimony  has  been  decreed  or 
ordered  to  be  paid  to  the  wife,  and  the  same  shall  not  be  duly  paid 
by  the  husband,  he  shall  be  liable  for  necessaries  supplied  for  her 
use  "  (y). 

By  deed  of  three  parts,  between  husband,  wife,  and  trustee,  re- 
citing that  differences  existed,  and  that  the  husband  and  wife  had 
i^reed  to  live  separate,  the  husband  covenanted  to  pay  an  annuity 
to  the  wife,  during  so  much  of  her  life  as  he  should  live,  and  the 
trustee  covenanted  to  indemnify  the  husband  against  the  wife's 
debts,  and  that  she  should  release  all  claim  of  jointure,  dower,  and 
thirds.  It  was  held,  that  this  deed  was  leeal  and  bindinjg,  and 
that  a  plea  by  the  husband,  that  the  wife  sued  in  the  Ecclesiastical 
Court  for  restitution  of  conjugal  rights,  and  that  he  put  in  an 
allegation  and  exhibits,  charging  her  with  adultery,  and  that  a 
decree  of  divorce,  a  mensd  et  thoro,  was  in  that  cause  pronounced, 
was  not  a  sufficient  answer  to  an  action,  by  the  trustee  for  arrears 
of  the  annuity  (r).  "  There  are  some  deeds  of  separation  which  are 
legal ;  some  which  are  illegal ;  illegality  is  not  to  be  presumed,  and 

(0  Nurte  V.  Craig,  2  B.  &  P.  N.  R.  (q)  20  &  21  Vict.  c.  85,  s.  26.    See 

148.  post,  p.  843. 

(ffi)  HodgkimoH  ▼.  Fletcher,  4  Campb.  (r)  Jee  v.    Thurlow,  2   B.  &  C.  547 ; 

70,  per  Lord  BUenborough,  C.  J.  Baynon  v.  Batley,  8   Bingh.   256,  S.  P. 

(n)  Per  Lord  Tenterden,  C.  J.,  aifford  See  also  mUon  v.  Mutheit,  8  B.  &  Ad. 

T.  Laton,  M.  8e  Malk.  101.  743 ;  and  RandU  v.  Goulds  27  L.  /.,  Q.  B. 

(o)  S  C.  57. 

(p)  Hunt  Y.  De  Blaquiere,  5  Bingh.  550. 
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unless  we  negsssarily  see  that  a  transaction  is  illegal,  we  are  not  to 
put  an  unfavourable  construction  upon  it "  (5). 

"  If  a  husband  improperly  compels  his  wife  to  leave  his  house,  he 
thereby  gives  her  power  to  pledge  his  credit  for  necessaries  ;  but  if 
she  ^oes  away  without  his  consent,  and  against  his  will,  I  am  of 
opinion  that  a  tradesman  giving  her  credit,  does  so  at  his  peril.  If, 
under  such  circumstances,  a  deed  is  executed  by  the  tiusband, 
securing  a  provision  to  the  wife,  I  think  that  he  cannot  be  sued  by 
any  person  who  may  supply  goods  to  his  wife,  but  he  is  only  liable 
to  the  trustees  for  the  money  which  he  has  covenanted  to  pay  the 
trustees,  which  was  the  form  of  action  adopted  in  Jee  v.  Thurlow" 
Per  Bayleyj  i,j  in  HindUy  v.  Marquis  of  Westmeath,  6  B.  &  C.  213. 
Where,  in  pursuance  of  articles  of  separation,  a  wife  quits  her  hus- 
band's house  against  his  wishes,  and  continues  to  live  apart  from 
him,  although  he  is  willing  and  wishes  to  receive  her  back,  and  pro- 
vide for  her  in  his  own  house ;  semble,  that  he  is  not  liable  to  be  sued 
by  tradesmen  for  debts  contracted  by  her,  even  for  necessaries  (^). 
If  a  husband,  living  separate  from  his  wife,  and  allowing  her  a  main- 
tenance, uses  such  violence  towards  her  that  she  is  obliged  to  ex- 
hibit articles  of  the  peace  against  him,  she  may  employ  an  attorney 
for  that  purpose  at  his  expense  {u).  Where  the  wife,  whilst  living 
apart  and  in  adultery,  acquired  and  invested  money  in  trust  for  her- 
self and  her  illegitimate  issue;  she  was  afterwards  convicted  of 
murder  and  executed,  and  the  trustees  expended  a  considerable  part 
of  the  fund  in  her  defence  :  it  was  held,  that  the  husband  was  enti- 
tled to  such  funds,  and  that  the  trustees  could  not  retain  out  of  the 
funds  the  sum  so  expended,  and  must  bear  their  costs  occasioned 
by  the  interpleading  rule  to  try  the  right  (a;). 

A  husband,  who  allowed  his  wife  a  separate  maintenance,  pro- 
mised to  pay  the  amount  of  a  debt,  which  she  had  contracted 
during  the  separation ;  it  was  held,  that  he  was  bound  by  such  pro- 
mise, and  that  he  could  not  recede  from  it,  on  the  ground  that  the 
plaintiff  knew  that  he  allowed  his  wife  a  separate  maintenance,  and 
that  he  had  made  the  promise  under  a  misapprehension  of  law  (y). 

Where  a  husband,  by  bringing  another  woman  under  his  roof, 
renders  his  house  unfit  for  the  residence  of  his  wife,  who  thereupon 
removes  and  lives  apart  from  him,  the  husband  is  bound  to  provide 
the  wife  with  necessaries ;  e.  g.  medicines  in  sickness,  during  the 

(*)  Per  Botanquetj  J.,  Waite  v.  Jonet,  (/)  HindUy  v.  Marquis  rf  Wettmeath, 

1    Bingb.  N.  C.  664,  5 ;    1  Scott,   730,  6  B.  &  C.  200. 

affirmed  on   error  in  Exch.  Ch.,   Lords  («)  Turner  v.  Rookes,  10  A.  &  E.  47. 

Denman  and  Ahinger  dissenting,  6  Bingh.  {x)  Agar  v.  Blethyn,  2  Cr.  M.  &  R.  699 ; 

N.   C.   341  ;    7  Scott,   317,    affirmed  in  1  Tyrw.  &  Gr.  160. 
House  of  Lords,  4  M.  &  Gr.   1104;    6  (y)  Hornbuckle  v.  Homhury,  2  Stark. 

Scott's   N.  R.  951 ;    and   see   Chugk  v.  177,   Lord  EUenborough,  C.  J.     But  see 

Lambert,    10    Sim.    174  ;     Frampton    v.  note  in  Smith's  L.  C.  vol.  2,  p.  389,  3rd 

Frampion,  4  Beav.  287.     See  further  on  Edit, 
this  subject,  poit,  tit.  **  Covenant" 
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separation  (z).  So  where  a  wife  leaves  her  husband  under  such  ap- 
prehension of  persond  violence,  as  the  jury  shall  think  to  have  been 
reasonable,  her  husband  is  liable  for  necessaries  (a).  If  the  hus- 
band causelessly  turns  away  his  wife  (&),  or  if  the  wife,  having  been 
absent  from  home,  returns,  and  he  shuts  his  doors  against  her  (c), 
and  afterwards  she  conti-acts  debts  for  necessaries,  the  hu^and  will 
be  liable ;  for  he  sends  with  her  credit  for  her  reasonable  expenses, 
and  if  the  wife  be  turned  out  of  doors  with  violence,  she  carries 
along  with  her  credit  for  whatever  her  preservation  and  safety  re- 
quire ;  e,  g.  the  charge  of  an  attorney's  bill  for  assisting  her  to 
exhibit  articles  of  the  peace  against  her  husband  (£{).  ''Where  a 
wife's  situation  in  her  husband  s  house  is  rendered  uitsafe  from  his 
cruelty  or  ill-treatment,  I  shall  rule  it  to  be  equivalent  to  a  turning 
her  out  of  the  house,  and  thajt  the  husband  shall  be  liable  for  neces- 
saries furnished  to  her  under  those  circumstances "  (e).  So  the 
husband  has  been  held  to  be  liable  for  expenses  incurred  by  the 
wife  in  obtaining  a  divorce  a  mensd  et  tboroy  rendered  necessary  for 
her  protection "  (/)  But  if  the  husband  turns  away  his  wire  on 
account  of  her  having  committed  adultery,  then  he  will  not  be 
liable  ((/). 

The  following  note  of  Boulton  v.  Prentice  (A),  which  was  ex- 
tracted by  the  late  Mr.  Ford  from  his  fether's  MSS.  at  the  request 
of  the  compiler,  may  be  acceptable  to  the  reader.  Assumpsit  for 
goods  sold  and  delivered  to  defendant's  wife.  Verdict  for  plaintiff. 
On  motion  for  a  new  trial,  it  appeared  that  defendant  and  nis  wife 
had  formerly  lodged  at  plaintiff's  house,  during  which  time  the 
defendant  had  given  plaintiff  express  notice  not  to  trust  defendant's 
wife.  Afterwards  defendant  and  his  wife  went  to  lodge  at  another 
place,  where  defendant  used  his  wife  ill,  after  which  they  separated, 
and  defendant  refosed  to  receive  her  a^n ;  she  desired  him  to 
maintain  her,  and  offered  to  return  and  cohabit  with  him,  which  he 
refused,  and  struck  her ;  and  declared  that  if  any  person  trusted 
her,  or  gave  her  credit,  he  would  not  pay  them :  she  had  not  any 
clothes,  and  was  wholly  destitute  of  necessaries.  The  goods  fur- 
nished to  her  by  plaintiff  were  necessaries,  and  suitable  to  the  con- 
dition of  the  wife.  On  the  part  of  the  defendant  it  was  proved,  that 
defendant's  wife  used  to  pawn  her  clothes,  and  was  addicted  to 
drinking ;  that  plaintiff  had  assisted  her  in  pawning  her  watch  ;  and 
that  defendant,  a  year  before  they  parted,  had  expressly  forbidden 

(«)  Aldis  ▼.  Chapman^  Middx.  Sittings  Campb.  326,  cited  in  Grindell  v.   God- 

after  Trin.  T.  50  Geo.  III.  Lord  Ellen-  mond,  5  A.  &  £.  755. 

borough,  C.  J.  (0)  Per  Lord  Kenyonf  C.  J.,  in  Hodgee 

(a)  Houliston  v.  Smyth,  2  C.  &  P.  22;  v.  Hodges,  1  Esp.  N.  P.  C.  441. 

8  Bingh.  127.  (/)  Brown  v.  Ackroyd,  5  £.  &  B.  819  j 

(6)  Lungworthy  v.  Hockmore,  per  Holt,  S.  C.  25  L.  J.,  Q.  B.  193. 

C.  J.,  Lord  RayiD.  444 ;  and  per  Holt,  C.  (g)  Ham  v.  Toovey,  ante,  p.  329. 

J.,  in  Etherington  v.  Parrolt,  Salk.  118.  {h)  Boulton  y.  Prentice,ftom  Mr.  Ford's 

(c)  Thompson  v.  Hervey,  4  Burr.  2177.  MS.  Note,  S,  C.  shortly  reported  in  Str. 

(d)  Shepherd,  Gent.,  ^e.  v.  Mackoul,  3  1214. 
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!)laintifFfrom  trasting  defendant's  wife.  The  foundation  of  moring 
or  a  new  trial  was,  that  the  verdict  was  contrary  to  law,  as  the 
credit  ^ven  to  the  wife  is  in  law  grounded  on  the  supposed  assent 
of  the  husband,  which  assent  cannot  be  supposed  where,  as  in  this 
case,  there  is  an  express  prohibition.  But  it  was  answered,  and 
so  resolved  by  the  court,  that,  although  the  prohibition  took  effect 
and  continued  in  force  during  the  cohabitation,  yet  such  prohibi- 
tion could  not,  after  the  conabitation  ceased,  either  extinguish 
or  lessen  the  credit  to  which  the  wife  was  by  law  entitled,  after  the 
husband  had  turned  her  away  and  reftised  to  maintain  her ;  for  the 
husband,  by  such  conduct,  gave  his  wife  such  a  general  credit  as 
amounted  to  a  revocation  of  the  prohibition.  If  the  husband,  in  a 
case  of  this  kind,  could  prohibit  one  person  from  trusting  his  wife, 
he  might  pari  ratione  prohibit  many ;  and  this  might  be  extended 
so  far  as  to  deprive  the  wife  from  obtaining  any  credit  whatsoever, 
so  that  particular  prohibitions  might  amount  to  a  total  prohibition. 
If  a  wife  leaves  her  husband,  he  is  not  in  that  case  answerable  for 
her  contracts;  it  is  the  cohabitation  which  is  considered  as  the 
evidence  of  the  husband's  assent  to  the  contracts  made  by  his  wife 
for  necessaries ;  but  if  the  husband  during  the  cohabitation  declares 
his  dissent,  by  forbidding  any  person  to  trust  his  wife,  all  persons 
who  have  notice  of  such  dissent  trust  the  wife  at  their  peril. 
The  husband  is  only  liable  on  account  of  the  implied  assent  to 
the  contracts  of  the  wife,  of  which  assent  the  cohabitation  after- 
wards induces  a  presumption,  and  when  he  declares  the  contrary, 
there  is  not  any  longer  room  for  such  presumption.  But  if  a 
husband  turns  away  his  wife,  he  gives  her  credit  wherever  she 
eoes,  and  must  pay  for  necessaries  which  have  been  provided  for 
her.  Another  leading  case  on  this  subject  is  the  case  of  Manhy  v. 
Scott  {%):  there  the  wife  of  the  defendant  went  away  from  him 
against  his  will,  and  continued  absent  many  years.  Aft;erwards, 
and  before  action  brought,  or  the  sale  of  the  goods,  she  desired  to 
cohabit  with  her  husband,  which  he  refused.  During  the  separa- 
tion, the  husband,  who  did  not  allow  the  wife  any  maintenance, 
expressly  forbade  the  plaintiff  to  deliver  any  goods  to  his  wife, 
notwithstanding  which,  the  plaintiff  sold  to  the  wife  silks  and 
velvets,  and  then  brought  an  action  against  the  husband  for  the 
value  of  the  goods.  At  the  trial,  the  jury  found  that  the  goods 
were  necessary  for  her,  and  suitable  to  the  degree  of  the  husband. 
After  three  arguments  in  the  Court  of  King's  Bench,  the  judges 
were  divided,  whereupon  the  case  was  adjourned  into  the  Exche- 
quer Chamber,  where  nine  of  the  ju(%es  (among  whom  was 
Haley  Chief  Baron,)  were  of  opinion  that  the  husband  was  not 
chargeable. 

(0  Manb^  Y.  Seottj  I  Lev.  4;    and  1  in  8 vo.  1823.    The  judgment,  88  given  by 

Sid.  109,  5.  C.  printed  from  a  copy  of  Sir  Sir  O.  Bridgmao,  will  be  found  in  p.  229. 

Orlando  BridgmanVMS.,  forming  part  of  See  also  the  report  of  thia  case,  2  Smith'a 

the  late  Mr.  Margrave's  MSS.  in  the  British  L.  C.  846  (8rd  Edit.) 
Museum,  and  published  by  S.  Bannister, 
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What  is  necessary,  and  what  is  suitable  to  the  degree  of  the  hus- 
band, is  to  be  tried  by  the  jury.  The  rule  as  to  necessaries  does 
not  include  a  counterpart  of  a  deed  of  separation  (A).  It  is  also  a 
question  of  fact,  whether  a  tradesman  who  furnishes  goods  to  a  wife 

fives  credit  to  her  or  her  husband :  if  the  credit  is  given  to  her,  the 
usband  is  not  liable,  though  the  wife  lives  with  him,  and  he  sees 
her  in  possession  of  some  of  the  goods (Z).  In  Bakery.  Baber, 
MSS.  (jundry,  J.  F.  4,  Kenistony.  Goodall  was  cited,  where -Hbft, 
C.  J.,  held  husband  not  liable  for  costly  apparel  furnished  to  his 
wife  and  worn  by  her  in  a  clandestine  manner  without  the  privity 
of  her  husband.  In  assumpsit  for  ^oods  sold,  it  appeared  that  the 
plaintiff,  a  jeweller,  in  the  course  of  two  months,  delivered  articles 
of  jewellery  to  the  wife  of  the  defendant,  amounting  in  value  to  83/. 
It  appeared  that  the  defendant  was  a  certificated  special  pleader, 
and  living  in  a  ready  furnished  house,  of  which  the  annual  rent  was 
200/. ;  that  he  kept  no  man  servant ;  that  his  wife's  fortune  upon 
her  marriage  was  less  than  4,000Z. ;  that  she  had,  at  the  time  of 
her  marriage,  jewellery  suitable  to  her  condition,  and  that  she  had 
never  worn  in  her  husband's  presence  any  articles  furnished  her 
by  the  plaintiff:  it  appeared  also  that  the  plaintiff,  when  he  went 
to  the  aefendant's  house  to  ask  for  payment,  always  inquired  for 
the  wife  and  not  for  the  defendant  It  was  held,  that  the  goods  so 
furnished  were  not  necessaries,  and  that,  as  there  was  no  evidence 
to  go  to  the  jury  of  any  assent  of  the  husband  to  the  contract  made 
by  his  wife,  the  action  could  not  be  maintained  (m).  See  also 
Seaton  v.  Benedict,  5  Bingh.  28,  where  the  husband  was  living 
with  his  wife  and  supplied  her  with  necessaries  suitable  to  her  de- 
gree :  it  was  held,  that  the  husband  was  not  liable  for  debts  con- 
tracted by  the  wife  for  expensive  articles  of  dress  without  the  hus- 
band's knowledge. 

The  defendant  treated  his  wife  with  great  cruelty,  and  took  ano- 
ther woman  into  the  house,  with  whom  he  cohabited ;  he  confined 
his  wife  in  her  chamber,  under  pretence  of  insanity ;  she  escaped, 
and  the  plaintiff  brought  an  action  a^inst  the  defendant  for  the 
value  of  necessaries  furnished  to  the  wife  after  her  departure ;  Law- 
rence,  J.,  thought  that,  as  the  wife  might  have  had  necessaries  if  she 
had  remained,  the  action  could  not  be  supported.  And  Mansfield, 
C.  J.,  thought  that  nothing  short  of  actual  terror  and  violence  would 
support  the  action  (n). 

The  liability  of  the  husband  for  necessaries  supplied  to  the  wife 
when  separated  from  him  continues,  although  tie  becomes  in- 
sane (o). 

If  a  man  cohabits  with  a  woman,  to  whom  he  is  not  married, 

(Ar)  Ladd  v.  Lynn,  2  M.  &  W.  265.  («)  Norwood  v.  Heffer,  S  Taunt.  421. 

(/)  Bentley  v.  Griffin^  5  Taunt.  356.  But  see  Houlitton  v.  Smyth,  S  Bingh.  127  ; 

(m)  Montague  ▼.  Benedict,  S  B.  &  C.  ante,  p«  334. 
631.  (o)  Read  ▼.  Legard,  6  Ezch.  636. 
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and  pennits  her  to  asswime  his  name,  and  appear  to  the  world  as 
his  wife,  and  in  that  character  to  contract  debts  for  necessaries,  he 
will  become  liable,  althoagh  the  creditor  be  acquainted  with  her 
real  situation ;  for  here  a  like  assent  will  be  implied,  as  in  the  case 
of  husband  and  wife  (p).  But  this  rule  only  holds  during  cohabi- 
tation; for  when  they  have  separated,  the  man  is  no  longer 
liable  (j),  unless  the  person  supplying  the  goods  has  no  notice,  and 
is  unaware  of  the  separation  (r).  A  man  who  had  for  some  years 
cohabited  with  a  woman  who  passed  for  his  wife,  went  abroad, 
leaving  her  and  his  family  at  his  residence  in  this  country,  and  died 
abroad ;  it  was  held  by  three  judges,  absente  Tenterden^  C.  J.,  that 
the  executor  was  not  bound  to  pay  for  goods  which  had  been  sup- 

Elied  to  her  after  the  man's  death,  although  before  information  of 
is  death  had  been  received  (s). 

Where  a  man  who  had  been  in  the  habit  of  dealing  with  the 
plaintiff  for  meat  supplied  to  his  house,  went  abroad,  leaving  his 
wife  and  family  resident  in  this  country,  and  died  abroad,  it  was 
held,  that  the  wife  was  not  liable  for  goods  supplied  to  her  after 
his  death,  but  before  information  of  his  death  had  been  received  (O- 
Alderson,  B.,  delivering  the  judgment  of  the  court,  observed,  that 
"  here  the  agent  had  full  authority  to  contract,  and  did  contract  in 
the  name  of  the  principal :  there  was  no  ground  for  saying  that  in 
representing  his  authority  as  continuing,  she  did  any  wrong — there 
was  not  any  mala  fides  on  her  part,  or  want  of  due  diligence  in 
acquiring  knowledge  of  the  revocation — no  omission  to  state  any 
fact  within  her  knowledge  relating  to  it,  and  the  revocation  was  by 
the  act  of  God.  The  continuance  of  the  life  of  the  principal  was  a 
fact  equally  within  the  knowledge  of  both  contractmg  parties.  It 
had  been,  indeed,  decided  in  Blades  v.  Free  («/),  that  in  such  a  case 
the  executors  of  the  husband  were  not  liable ;  and  consequently  no 
one  wouH  be  liable.  That  might  be  so,— yet  it  was  only  as  it  was 
in  the  ordinary  case  of  a  wife,  who  made  a  ccmtract  in  her  hus- 
band's lifetime,  for  which  the  husband  was  not  liable.  There,  as 
here,  no  one  was  liable."  In  an  action  for  the  use  and  occupation 
of  apartments  by  the  defendant's  wife,  it  appeared  that  the  apart- 
ments had  been  occupied  by  a  lady,  who  went  by  the  defendant's 
name,  and  who  had  actually  been  married  to  him.  The  defence 
attempted  to  be  set  up  was,  that  the  defendant  had  a  former  wife 
then,  and  still,  living,  ^ut  Lord  Ellenborough,  C.  J.,  said,  that  there 
was  not  any  evidence  to  fix  the  plaintiff  with  a  knowledge  of  the 
celebration  of  the  first  marriage,  and  that  the  defendant  was  es- 
topped to  set  up  bigamy  as  a  bar  to  the  action.  He  had  given  the 
woman  who  lodged  with  the  plaintiff  every  appearance  of  being  his 

(p)  Wati&n  ▼.  Threlkeld,  2  Esp.  N.  P.  (»)  Bladea  v.  Free^  Executor  qf  Clark, 

C.  637,  Kenyon,  C.  J.  9  B.  &  C.  167. 

Xq)  Munro  v.  De  Chenumt,  4  Camp.  21$.  (/)  Smout  v.  Ilbery,  10  M.  &  W.  1. 

(r)  Ryan  t.  Sams,  12  Q.  B.  400 ;  S»  C.  (u)  9  B.  &  C.  167. 
17L.J.,Q.B.271. 
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wife.  By  his  misconduct  in  marrying  a  second  wife,  while  his  first 
was  still  alive,  he  had  done  what  he  could  to  confer  the  rights  of 
marriage  upon  both,  and  had  incurred  a  civil  as  well  as  a  criminal 
responsibility  (x). 

An  infant  widow  is  liable  for  the  fimeral  expenses  of  her  hus^ 
band,  upon  the  ground  that  they  are  necessaries  iy). 

3.  In  respect  of  Children  of  the  Wife  hy  a  former  Husband. — If 
a  man  marries  a  woman  having  children  by  a  former  husband,  he  is 
not  bound  (z)  by  the  act  of  marriage  to  maintain  such  children  (a); 
but  if  he  holds  them  out  to  the  world  as  part  of  his  &mily,  he  will 
be  considered  as  standing  in  loco  parentis^  and  liable  even  on  a  con- 
tract made  by  his  wife  during  his  absence  abroad,  for  the  mainte- 
nance and  education  of  such  children  (&).  Maintenance  by  the 
second  husband  of  the  children  of  the  wife  by  a  former  husband,  is  a 
good  consideration  for  a  promise  by  such  children,  when  they  come 
of  age,  to  repay  the  expense  of  their  maintenance.  Cooper  v.  Martin^ 
4  East,  76.  See  Rawlins  v.  Vandyke,  3  Esp.  N.  P.  C.  252,  Lord 
Eldon's  opinion  as  to  how  far  a  father  is  liable  for  necessaries  fiir- 
nished  to  his  children,  living  with  the  mother  apart  from  the  father. 
The  father  of  a  bastard  child  is  liable  for  its  nursing  and  board,  if 
he  adopts  it  as  his  own,  although  an  order  of  filiation  has  not  been 
made  on  him.     Heskett  v.  Gowing,  5  Esp.  N.  P.  C.  131. 


II.  /«  what  Cases  a  Feme  Covert  may  be  considered  as  a  Feme  Sole. 

It  is  now  clearly  established,  notwithstanding  former  decisions  (c) 
to  the  contrary,  tnat  a  feme  covert  cannot  brmg  an  action  or  be 
impleaded  as  a  feme  sole,  while  the  relation  of  marriage  subsists, 
and  she  and  her  husband  are  living  in  this  kingdom,  notwithstand- 
ing she  lives  separately  from  her  husband,  and  has  a  separate 
maintenance  secured  to  her  by  deed.  This  point  was  solemnly  de- 
termined, (after  two  arguments  before  the  judges  in  the  Exchequer 
Chamber,)  in  Marshall  v.  Mutton,  8  T.  R.  645.  A  woman  who  has 
even  declared  herself  to  be  a  feme  sole,  and  as  such  has  executed 
deeds  and  maintained  actions,  if  herself  sued  as  a  feme  sole,  is  not 
thereby  estopped  from  setting  up  a  defence  of  coverture  (rf).  A 
woman  divorced  a  mensd  et  thoro  for  adultery,  and  living  separate 
from  her  husband,  cannot  be  sued  as  a  feme  sole  (e).  But  the  rule 
of  law,  which  has  considered  a  married  woman  as  incapable  of  suing, 

(x)  Hobinson  v.  Nahon,  1  Camp.  245.  (c)  Ringstead    v.    Lady   Laneahortmgh^ 

(ty)  Ouipple  V.  Cooper,  13  M.  &  W.  252.  3  Doug.  197  ;  Banoell  v.  Brook*,  3  Doug. 

(«)  But  Bee  Stat.  4  &  5  W'ill.  IV.  c.  76,  371 ;  and  Corbett  v.  Poelnitx,  1  T.  R.  5. 
8.  57,  Poor  Law  Act.  {d^  Davenport  v.  Nelson,  4  Canipb.  26. 

(a)  Tubb  V.  Harrison,  4  T.  R.  118,  re-  (ej  Lewis  v.  Lee,  3  B.  &  C.  291.     But 

cognized  in  Cooper  v.  Martin,  4  East,  76.  see  now  20  &  21  Vict.  c.  85,  s.  26,  post, 

(6)  Stone  v.  Carr,  3  Esp.  N.  P.  C.  1,  343. 
Kenyan,  C.  J. 
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or  being  sued,  without  her  husband,  admits  of  some  modification 
from  particular  circumstances : 

1.  By  the  custom  of  the  city  of  London,  a  feme  covert,  being  a 
sole  trader,  may  sue  or  be  sued  in  the  city  courts  as  a  feme  sole, 
with  reference  to  her  transactions  in  London :  but  even  there  the 
husband  must  be  made  a  party  to  the  suit  for  conformity.  By 
the  custom  of  London,  "  A  feme  sole  merchant  is  where  the  feme 
trades  by  herself  in  one  trade,  in  which  her  husband  does  not  inter- 
meddle, and  buys  and  sells  in  that  trade ;  then  the  feme  shall  be 
sued,  and  the  husband  named  only  for  conformity;  and  if  judgment 
be  given  against  them,  execution  shall  be  against  the  feme  only." 
Langham  v.  JBewett,  Cro.  Car.  68.  "  This  custom  is  one  of  those 
customs  called  executory  customs,  the  meaning  of  which  expression 
is,  customs  united  to  the  courts  of  the  city  of  London.     They  are 

Eleadable  in  London,  and  not  elsewhere,  except  so  far  as  they  may 
e  made  use  of  in  the  superior  courts  by  way  of  bar."  Per  Lord 
Eldon,  C.  J.,  delivering  the  judgment  of  the  court  in  Beard  v. 
Webb^  in  error.  Exchequer  Chamber,  2  Bos.  &  Pul.  98.  The 
judgment  here  referred  to  is  very  elaborate,  and  contains  a  fiind  of 
useful  information  on  this  subject.  A  feme  covert,  sole  trader  in 
the  city  of  London,  cannot  sue(y*)  or  be  sued(5'),  in  the  courts 
at  Westminster,  without  her  husband. 

2.  A  wife  may  acquire  a  separate  character  by  the  civil  death  of 
her  hu.sbaad,  by  exile  (A),  and  formerly  by  profession  and  abjuration 
of  the  realm.  See  1  Inst.  133,  a,  where  Sir  Edward  Coke  says, 
''  that  an  abjuration,  that  is,  a  deportation  for  ever  into  a  foreign 
land,  like  to  profession,  is  a  civil  death  :  and  that  is  the  reason  that 
the  wife  may  bring  an  action,  or  may  be  impleaded,  during  the 
natural  life  of  her  husband.  And  so  it  is,  if  by  act  of  parliament 
the  husband  be  attainted  of  treason  or  felony,  and  saving  his  life, 
is  banished  for  ever^  as  Belknap,  &c.  was :  this  is  a  civil  deaths  and 
the  wife  may  sue  as  a  feme  sole.  But  if  the  husband  l)y  act  of 
parliament,  have  judgment  to  be  exiled  for  a  time,  which  some  call 
a  relegation,  that  is  not  a  civil  death.  Every  person  who  is  attainted 
of  high  treason,  petit  treason,  or  felony,  is  disabled  to  bring  any 
action ;  for  he  is  extra  legem  positus,  and  is  accounted  in  law  civi- 
liter  mortuus"     1  Inst  130,  a. 

3.  Where  the  husband  has  been  transported  for  a  term  of  years, 
before  the  expiration  of  which  the  debt  was  contracted,  and  sued 
for;  Yates,  J.,  thought  that  the  transportation  suspended  the  dis- 
ability of  the  wife,  and  that  she  mignt  be  sued  as  a  feme  sole(i)« 
Lord  Eldon  (A),  commenting  on  this  case,  having  said,  that  in  the 

(/)  Caudell  ▼.  Shaw^  4  T.  R.  361.  favour,  which  Sir  E.  Coke  coDsidered  as 

{g)  Beard  y.  Wehb^  2  B.  &  P.  93.  a  banishment  for  ever. 

(A)  Belknap* s  case,  2  Hen.  IV.  7,  a;  it  (i)  Sparrow  v.  Carruthen^  cited  in  Lean 

appears  bv  the  Year  Book,  1  Hen.  IV.  1,  v.  SchutZy  2  Bl.  R.  1197,  and  in  Corbett  v. 

a,  that  Belknap  was  banished  to  Gascony,  Poelnitz,  1  T.  R.  7. 

there  to  remain  until  he  attained  the  king's  (k)  Marsh  v.  Hutchinsmi,  2  B.  &  P.  231. 
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cases  of  abjuration,  profession,  &c.  which  amounted  to  a  civil  death, 
he  thought  he  understood  the  situation  in  which  the  wife  was  placed, 
for  the  fiction  of  law,  which  considered  the  husband  as  civilly  dead, 
put  the  wife  in  the  same  situation  as  if  he  were  actually  dead ;  then 
proceeded  to  observe  that,  "  transportation  for  a  term  of  years 
might  ffive  rise  to  many  difficulties  with  respect  to  the  enjoyment 
of  the  husband's  estate,  both  real  and  personal ;  but,  besides  the 
difficulties  which  might  arise  during  the  term  of  transportation, 
another  difficulty  of  equal  importance  occurred,  where  the  wife  had 
contracted  debts  after  the  period  of  her  husband's  transportation 
had  elapsed,  but  before  his  actual  return  to  this  country.  In  the 
case  of  Sparrow  v.  Carruthers,  Mr.  Justice  Yates  seemed  to  have 
treated  it  as  a  material  circumstance  in  evidence,  that  the  time  of 
transportation  was  not  expired,  and  he  did  not  give  any  opinion  as 
to  what  would  have  been  the  situation  of  the  parties  if  it  nad  been 
expired.  The  court  could  not  presume  to  say  how  Mr.  Justice 
Yates  would  have  decided,  had  the  husband  continued  to  reside 
abroad,  after  the  period  of  his  transportation  had  expired  or  had 
only  remained  there  to  arrange  his  affairs,  with  a  view  of  returning 
to  this  country  when  he  had  so  done  (I).  Since  the  preceding  obser- 
vations were  made,  the  following  cases  were  decided  at  Nisi  Prius 
in  1801 :  in  assumpsit  for  goods  sold  and  delivered,  the  defence  was, 
that  the  plaintiff  was  a  married  woman.  The  plaintiff's  counsel 
answered  this  case  by  producing  the  record  of  tne  husband's  con- 
viction for  felony  in  March,  1794,  and  of  a  sentence  of  transporta- 
tion for  seven  years ;  whereupon  it  was  insisted,  on  the  part  of  the 
defendant,  that  the  sentence  being  for  seven  years,  fi-om  March, 
1794,  that  time  was  now  expired,  so  that  the  husband  was  com- 
petent to  sue.  But  Lord  Akanley^  C.  J.,  said,  that  by  the  record 
of  the  conviction  and  sentence,  there  was  conclusive  evidence  to 
support  the  right  of  action  in  the  plaintiff  as  a  feme  sole,  and  though 
the  term  of  his  transportation  had  expired,  if  in  feet  he  had  not 
returned,  the  right  of  action  remained ;  but  that  if  the  defendaxit 
meant  to  rely  on  the  circumstance  of  the  husband  having  returned, 
the  proof  of  that  lay  on  the  defendant.  Evidence  to  this  effect  not 
being  offered,  the  plaintiff  had  a  verdict  (m). 

4.  Where  the  husband  is  an  alien,  who  has  deserted  this  king- 
dom, leaving  his  wife  to  act  here  as  a  feme  sole,  the  wife  may  be 
charged  as  a  feme  sole  for  contracts  made  after  such  desertion.  In 
assumpsit  for  goods  sold  and  delivered  (»),  the  defendant  pleaded 
that  she  was  covert  of  the  Duke  de  Pienne.  It  appeared  in  evi- 
dence that  the  duke,  who  was  an  alien,  had  gone  abroad  in  the 
year  1793,  with  an  intention  to  return  in  four  months,  but  had  not 
returned ;  during  his  absence  the  defendant  had  kept  house,  and 

(0  Afarth  v.  Hutchinson^  2  B.  &  P.  231.  (n)   Watford  V.  The  Duchess  de  Pienne^ 

(m)  Carrol  v.  Blencow,  June  8,  1801,  June  7,  1797,  Middlesex  Sittings,  2  Etip. 

Sittings  after  East.  T.  C.  B. ;  coram  Alvan^  N.  P.  C.  554. 

/ry,  C.  J.,  4  Esp.  N.  P.  C.  27. 
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paid  bills  on  her  own  account  and  in  her  own  name.  Lord  Kenyon, 
C.  J.,  saidy  this  ease  came  within  the  principle  of  the  common  law^ 
where  the  husband  had  abjured  the  realm^  If  the  husband  had 
been  absent  for  some  time,  and  then  returned,  and  paid  bills  con- 
tracted by  the  wife  in  his  absence,  and  again  left  the  kingdom,  he 
should  hold  the  defendant  not  liable ;  but  here  wa$  a  desertion  of 
the  kingdomy  and  an  absence  for  some  years ;  he  was  no  longer 
domiciled  here,  and,  in  the  interval^  the  wife  was  supplied  with 
those  articles ;  if  she  was  not  to  be  held  liable  for  debts  contracted 
under  such  circumstances,  she  might  starve.  See  also  Franchs  v. 
Duchess  de  Piemne,  2  Esp,  N.  P.  C.  587,  to  the  same  effect.  But 
see  Kay  v,  J),  de  Pienne,  3  Campb.  123,  where  Lord  Ellenborough 
confines  the  precedmg  doctrine  to  the  case,  where  the  husband 
has  never  been  in  this  kingdom.  In  De  Gaillon  v.  Victoire  Harel 
LAxghj  1  Bos.  &  Pul,  367,  where  the  replication  to  a  plea  of  a 
coverture  was,  that  the  husband  resided  abroad,  (not  stating  him 
to  be  an  alien,)  and  that  the  defendant  lived  separate  from  him  in 
this  kingdom,  that  she  traded  as  a  feme  sole,  and  plaintiff  did  not 
give  credit  to  the  husband,  but  traded  with  the  defendant  as  a  feme 
sole,  and  on  her  credit ;  the  court  held  the  wife  chargeable  as  a 
feme  sole.  But  it  is  conceived  that,  since  the  case  of  Marsh  v. 
Hutchinson^  2  Bos,  &  Pul.  226,  such  a  replication  could  not  be 
supported  unless  it  appeared  that  the  husband  was  an  alien. 
''  There  is  a  great  difference  between  the  cases  of  an  Englishman 
residing  abroad,  leaving  his  wife  in  this  country,  and  of  a  foreigner 
so  doing.  The  former  may  be  compelled  to  return  at  any  time  by 
the  king's  privy  seal.  There  is  not  any  case  in  which  the  wife  has 
been  held  liable,  the  husband  being  an  Englishman."  Per  Heathy 
J .,  in  Marsh  v.  Hutchinson.  See  also  Farrer  v .  Countess  of  Granardy 
1  Bos.  &  Pul,  N.  R.  80,  where  Heathy  J.,  said  the  case  of  De 
Gaillon  V.  L^Aigle  proceeded  much  upon  the  ground  of  the  de- 
fendant's husband  being  a  foreiener.  But  see  Stretten  v,  Hus- 
nachy  1  Bingh.  N.  C,  139,  and  Barden  v,  De  Keverbera,  2  M.  & 
W.  61. 

The  case  of  Marsh  v.  Hutchinson  was  an  action  for  goods  sold 
and  delivered;  the  defence  coverture.  The  defendant's  husband 
was  an  Englishman,  who,  about  ten  years  before  action  brought, 
had  purchased  the  appointment  of  agent  for  the  English  packets, 
at  the  Brill,  in  Holland,  and  had  resided  there  ever  since.  During 
that  period,  he  became  possessed  of  madder-grounds,  from  the  cul- 
tivation of  which  he  derived  considerable  profit.  On  the  irruption 
of  the  French  into  Holland,  in  1795,  his  employment  as  agent 
having  ceased,  he  sent  the  defendant,  together  with  his  family,  to 
reside  in  England,  but  he  remained  in  Holland  to  look  after  his 
madder-grounds,  and  with  a  view  to  recover  his  situation,  in  case 
the  intercourse  between  England  and  Holland  should  be  re- 
established. The  defendant  lived  in  Norfolk,  and  was  there  con- 
sidered to  be  a  married  woman.     The  plaintiff  had  fiirnished  her 
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with  coals,  for  the  value  of  which  this  action  was  brought.  It  was 
held,  under  these  circumfttances,  that  the  husband's  residence  in 
Holland  did  not  enable  the  wife  to  bind  herself  by  her  own  con- 
tracts. So  where  to  a  plea  of  coverture  the  plaintiff  refdied  that 
the  defendant's  husband  '^  lived  and  resided  in  Ireland^  and  that 
the  defendant  lived  in  this  kingdom  separate  from  her  husband  as 
a  single  woman,  and  as  such  single  woman,  promised,  &c. ;"  the 
replication  was  held  bad  on  general  demurrer,  because  the  terms 
of  it  were  perfectly  consistent  with  a  mere  temporary  absence,  and 
they  might  be  apfdied  to  the  case  of  every  man,  who  went  for  a 
short  time  to  live  in  Ireland  or  Scotland,  and  whose  wife  in  the 
mean  time  contracted  debts  here(o).  So  where  to  a  plea  of  cover* 
ture  the  plaintiff  replied,  that  before  the  cause  of  action  accrued 
the  defendant's  husband  became  bankrupt,  absconded  without  ap- 
pearing to  his  commission,  and  continued  to  reside  in  foreign 
parts ;  on  general  demurrer,  the  replication  was  held  bad ;  for,  in- 
dependently of  the  objection  that  this  replication  did  not  contain 
any  express  averment,  that  the  defendant's  promise  was  made 
during  the  absence  of  her  husband,  nor  any  equivalent  all^ation, 
it  did  not  state  such  an  involuntary  absence  of  the  husband,  as, 
within  the  principle  of  former  decisions,  could  affect  her  with  the 
liabilities  of  a  feme  sole.  It  alleged  no  more  than  a  temporary  ab- 
sconding (p).  To  trespass  for  breaking  and  entering  the  plaintiff's 
dwelling-house  and  shop  on  the  8th  of  April,  1807,  and  on  divers 
other  days,  &c.,  and  ejectii^her  from  the  possession  thereof:  de- 
fendant pleaded,  that  plaintiff  at  the  time  of  committing  the  tres- 
pass, and  thence  continually  hitherto,  hath  been,  and  still  is,  under 
coverture  of  one  Jos.  Boggett,  then  and  still  her  husband,  and 
still  alive.  Replication,  that  before  the  committing  the  trespasses, 
the  husband  deserted  and  left  plaintiff,  and  departed  out  of  this 
kingdom  to  parts  beyond  the  seas,  viz.  to  America,  without  leaving 
any  means  of  necessary  provision  and  support  to  plaintiff;  and 
from  the  time  of  his  departure  hitherto,  has  not  returned  to  this 
country,  nor  corresponded  with  nor  been  heard  of  by  plaintiff;  and 
that  during  all  that  time,  plaintiff  has  lived  apart  from  her  husband, 
and  made  contracts,  and  obtained  credit  as  a  single  woman ;  and 
for  her  necessary  support  and  maintenance  has,  during  all  that 
time,  carried  on  the  business  of  a  merchant,  as  a  sii^le  woman 
and  sole  trader,  and  as  such  was  lawfully  possessed  of  both  dwell- 
ing-house and  shop.  Rejoinder,  that  the  husband  was  bom 
within  this  realm,  and  from  the  time  of  his  nativity  hitherto,  ha^t 
been  and  still  is  a  subject  of  our  Lord  the  King,  and  that  he  has 
not  at  any  time  hitherto  abjured  this  realm,  or  been  exiled  or 
banished,  or  relegated  therefrom.  On  demurrer,  the  court  listened 
reluctantly  to  the  argument  in  support  of  the  replication,  and  gave 
judgment  for  the  defendant  on  the  authority  of  the  preceding  cases, 

(o)  Farrar  v.  Countess  rf  Oranardj  IB.  {p)   Williamson  v.  Dawe4y  9  Bingh.  292. 

&  Pul.  N.  R.  80. 
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observing,  that  the  rule  had  been  laid  down  in  Marshall  v.  Rutton  ; 
it  was  capable  of  having  exceptions  engrafted  on  it,  as  where  the 
absence  is  tantamount  to  a  civil  death,  &c. ;  but  that  a  temporary 
absence  of  the  husband,  not  banished  or  the  like,  had  never  been 
deemed  sufficient  {q).  The  wife  of  an  alien  enemy  cannot  maintain 
an  action  in  her  own  name,  or  a  contract  made  either  before  or 
after  coverture  (r). 

6.  By  the  Divorce  and  Matrimonial  Act  (20  &  21  Vict.  c.  85),  s. 
26,  it  is  enacted,  that  "  in  every  case  of  a  judicial  separation  the 
wife  shall,  from  the  date  of  the  sentence,  and  whilst  the  separation 
shall  continue,  be  considered  as  a  feme  sole  with  respect  to  property 
of  every  description  which  she  may  acquire  or  which  may  come  to 
her  or  devolve  upon  her  («),  and  such  property  may  be  disposed  of 
by  her  in  all  respects  as  a  feme  sole;  and,  on  her  decease,  the  same 
shall,  in  case  she  shall  die  intestate,  go  as  the  same  would  have 
gone  if  her  husband  had  been  then  dead ;  provided  that  if  any  such 
wife  should  again  cohabit  with  her  husband,  all  such  property  as 
she  may  be  entitled  to  when  such  cohabitation  shall  take  place,  shall 
be  held  to  her  separate  use,  subject,  however,  to  any  agreement  in 
writing  made  between  herself  and  her  husband  when  separate." 

Sect.  26 :  "  In  every  case  of  a  judicial  separation  the  wife  shall, 
whilst  so  separated,  be  considered  a  feme  sole  for  the  purposes  of  con- 
tract and  wrongs  and  injuries  anil  suin^  and  being  sued  in  any  civil 
court ;  and  her  nusband  shall  not  be  liable  in  respect  of  any  engage- 
ment or  contract  she  may  have  entered  into,  or  for  any  wrongful 
act  or  omission  by  her,  or  for  any  costs  she  may  incur  as  plain- 
tiff or  defendant :  provided  that  where  upon  any  such  judicial 
separation  alimony  has  been  decreed  or  ordered  to  be  paid  to  the 
wife,  and  the  same  shall  not  be  duly  paid  by  the  husband,  he  shall 
be  liable  for  necessaries  supplied  for  her  use:  provided,  also, 
that  nothing  shall  prevent  the  wife  from  joining  at  any  time  during 
such  separation  in  the  exercise  of  any  joint  power  given  to  herself 
and  her  husband." 

Bvsect.  21,  power  is  also  given  to  a  wife  deserted  by  her  hus- 
band, to  apply  to  a  police  magistrate  or  justice  in  petty  sessions 
for  protection  as  respects  after-acquired  property,  who  may  make 
an  order  (f)  protecting  her  earnings  and  property  acquired  since 
the  commencement  of  such  desertion,  from  her  husband  and  all 
creditors  and  persons  claiming  under  him ;  '^  and  such  earnings 
and  property  snail  belong  to  the  wife  as  if  she  were  a  feme  sole'' 
And  by  21  &  22  Vict.  c.  108,  s.  6,  the  like  power  is  conferred 
upon  the  judge  ordinary  of  the  divorce  court. 

[q)  Soggett  V.  Friar^  11  East,  801.  (0  This  order  should  state  the  time  of 

(r)  De  Wahl  v.  Braune,  1  H.  &  N.  178;  the  desertion  (21  &  22  Vict.  c.  108,  s.  9) ; 

S.  C.  26  L.  J.,  Exch.  343.  and,  if  stated,  is  conclusive  thereof,  and, 

(*)  This  provision  applies  to  property  until  reversal,  protects  all  persons  dealing 

coming  to  her  as  executrix,  administra-  with  the  wife  as  a  feme  to!e.     See  sects . 

trix,  or  trustee.    See  21  &  22  Vict.  c.  108,  8  &  10  of  21  &  22  Vict,  c.  108. 

s.  7. 
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An  action  cannot  be  maintained  against  one  as  the  executor  of  a 
feme  covert,  although  the  ground  of  the  action  be  goods  fnmished 
to  her  in  the  course  of  trade  carried  on  by  her  as  a  feme  sole,  and 
though  defendant  may  hare  possessed  himself  of  goods  to  the 
amount  of  the  demand,  of  which  the  woman  was  in  possession  as  a 
feme  sole  (0. 


III.  Of  Actions  hy  Husband  and  Wife. 

1.  When  the  Husband  and  Wife  must  join,  p.  344. 
%,   Where  the  Husband  must  sue  alone,  p.  345 . 

3.  Where  the  Husband  and  Wife  may  join,  or  the  Husband  may  sue 
alone  at  his  Election,  p.  347. 

I.  Where  the  Susbatid  and  Wife  must  join, — In  real  actions  for 
the  recovery  of  land  for  the  wife,  the  husband  and  wife  must 
join  (tt).  So  in  an  action  of  waste,  for  waste  committed  on  the  laud 
of  the  wife  (x).  So  in  detinue  of  charters  of  the  wife's  inherit- 
ance (y).  In  an  action  on  a  bond  given  to  wife  ditm  sola^  hus- 
band and  wife  must  join  (z).  But  the  husband  may  sue  alone 
on  a  bill  payable  to  the  wife  dum  sola,  but  becoming  due  after  mar- 
riage (a). 

Bond  was  given  to  wife  during  the  coverture ;  the  wife  died ;  and 
then  the  husband  sued  upon  the  bond,  as  administrator  to  his 
wife;  it  was  held,  on  demurrer,  that  the  action  was  well  brought  (fr). 
Railway  stock  was  bought  by  a  married  woman  out  of  her  own 
earnings,  and  was  transferred  m  her  name  in  the  compemy's  books ; 
it  was  held,  that  she  could  maintain  an  action  against  the  company 
in  her  own  name,  subject  to  a  plea  in  abatement.  "  We  think, ' 
said  Jervisy  C.  J.,  ^Hhat  the  plamtiff,  though  a  married  woman,  by 
having  become  a  registered  shareholder  of  the  company  acquired, 
as  a  chose  in  action,  a  right  to  the  dividends,  which,  unless  con- 
trolled by  her  husband,  would  survive  to  her,  and  might  have  been 
unobjectionably  put  in  suit  by  her  and  her  husband  jointly  "  (c). 

If  an  action  is  brought  in  respect  of  a  personal  wrong  to  the  wife, 


(0  Clayton  t.  Adamt^  Executor,  L.  P.  B. 
107,  Dampier,  MSS.  L.  I.  L. ;  6  T.  R.  604, 
S  C 
'(«)  1  Bul8t21. 

(*)  7  Hen.  IV.  16,  a. ;  S  Hen.  VI.  84. 

(y)  1  Rol.  Abr.  347,  (R.)  pi.  1. 

(z)  Per  Lord  Hardwicke,  C.  J.,  in 
Batet  V.  Dandy,  2  Atk.  208  ;  1  Rol.  Abr. 
S47  (R.)  pi.  '8.  In  Milner  v.  MHnes,  8 
T.  R.  681,  Lord  Kenyan  said :— **  It  is 
extremely  clear  on  the  one  hand  that 
marriage  giveB  to  the  husband  all  the 
personal  estate  which  the  wife  has  in 
possession ;  it  is  also  clear,  on  the  other 
hand,  that  where  a  chose  in  action  of  the 


wife  is  to  be  reduced  into  possession,  and 
it  is  necessary  to  bring  an  action  for  that 
purpose,  it  must  be  brought  in  the  names 
of  both  husband  and  wife." 

(a)  M'Neilage  v.  Hotloway,  1  B.  &  A. 
218.  See  Richards  v.  Richards,  2  B.  & 
Ad.  453;  Gaters  v.  MadeUy,  6  M.  &  W. 
423. 

(6)  Day  v.  Padrone,  B.  R.  Trin.  18  & 
14  Geo.  il.  MSS.  2  M.  &  S.  896,  n.  and 
Serj.  Hill's  MSS.  vol.  27,  p.  172. 

(c)  Dalton  v.  Midland  Counties  Railway 
Company,  13  C.  B.  474;  S,  C.  22  L.  J., 
C.  P.  166, 
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as  for  the  battery  of  the  wife,  the  husband  and  wife  must  join  {d) ; 
so  in  action  for  slander  of  the  wife,  she  nnist  join  because  she  is 
the  parly  slandered,  and  the  husband  must  join  for  conformity  (e). 
The  declaration  oa^t  to  conclude,  "  to  their  damage  "  {/),  and  not 
^'  to  the  damage  of  the  husband  "  (y),  for  the  damages  will  survive 
to  the  wife,  if  the  husband  die  before  they  are  received  ;  and  a  plea 
that  the  female  plaintiff  is  not  the  wife  of  the  male  plaintiff  is  a  good 
plea  in  bar  (A).  So  where  action  is  brought  for  tcorda  in  theuH 
selves  actionable,  spoken  of  the  wife,  and  no  special  damage  laid, 
then  such  conclusion  is  right;  for  the  action  survives  (i) ;  but  in  a 
case  where  special  damage  was  laid  for  the  loss  of  wi^es  of  the 
wife,  it  was  neld,  that  the  husband  and  wife  could  not  recover  for 
such  damage;  for  as  the  profit  of  her  wages  is  entirely  his,  he  alone 
can  sue  for  the  loss  of  them  (A).  So  where  the  wife  was  injured  in 
consequence  of  the  explosion  of  a  lamp  which  the  defendant  had 
warranted,  it  was  held,  tnat  the  wife  coula  not  be  joined  in  an  action 
brought  for  such  injury,  because  there  was  no  misfeasance  on  the 
part  of  the  defendant,  independently  of  the  contract  which  had  been 
made  with  the  husband  alone  (Z).  And  where  husband  and  wife 
sue  on  an  account  stated,  the  declaration  must  show  that  the 
accoimting  was  concerning  matters  in  which  the  wife  had  an 
interest  (m). 

By  the  Common  Law  Procedure  Act,  1862,  s.  40,  "  in  any  actions 
brought  by  a  man  and  his  wife  for  an  injury  done  to  the  wife  in 
respect  of  which  she  is  necessarily  joined  as  co-plaintiff,  it  shall  be 
lawful  for  the  husband  to  add  thereto  claims  in  his  own  right ;  and 
separate  actions  brought  in  respect  of  such  claims  may  be  conso- 
liaated  if  the  court  or  a  judge  shall  think  fit,  provided  that  in  the 
case  of  the  death  of  either  plaintiff  such  suit,  so  &r  as  relates  to  the 
causes  of  action,  if  any,  which  do  not  survive,  shall  abate  "  (n). 

2.  Where  the  Husband  must  sue  alone. — ^Where  the  wife  cannot 
maintain  an  action  for  the  same  cause,  if  she  survive  her  husband, 
the  action  must  be  brought  by  the  husband  alone :  as  in  the  case 
of  an  action  of  indebitatus  assumpsit  for  the  labour,  &c.,  of  the 
wife,  during  the  coverture  {o) ;  for,  in  contemplation  of  law,  the 
wife  is  considered  as  the  servant  of  the  husband,  and  he  is  entitled 
to  her  earnings,  and  such  earnings  shall  not  survive  to  the  wife, 

(d)  But  in  these  cases  the  husband  (i)  Grove  and  Us,  v.  Hartf  Tr.  25  Geo. 
may  sue  alone  for  the  injury  sustained       II.  Bull.  N.  P.  7. 

by  himself  Arom  the  loss  of  the  society,  (k)  Dengate  v.  Oardiner,  4  M.  &  W.  5. 

comfort,   and  assistance  of  his  wife,  in  (/)  Longmeid  v.  Holtiday,  6  Exch.  761. 

consequence  of  the   battery.      Hyde  ▼.  (m)  Johnson  v.  Lueat,  1  E.  &  B.  659; 

Scissor,  Cro.  Jaa  538.  S.  C.  22  L.  J.,  Q.  B.  174. 

(e)  Dengate  v.  Gardiner^  4  M.  &  W.  5.  (it)  As  to  the  powers  of  enrolment  in 
(/)  Norton  v.  ByleSt  1  Sid.  387.  case  of  miijoinder,  see  C.  L.  P.  Act,  1852, 
ig)  Judgment  arrested  for  this    con-  s.  222. 

elusion,  in  ^ew^im  and  Ux.y,  Hatter,  Lord  (o)  Buckley  v.  Collier,  Salk.  114,  and 

Raym.  1208.  Carth.  251. 

(h)  Ckantler  v.  Undtey,  16  M.  &  W.  82. 
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but  go  to  the  personal  representative  of  the  husband  (p).  By  a 
settlement  made  on  the  marriage  of  the  plaintiff  and  his  wife^ 
leaseholds  were  assigned  upon  trust  to  allow  the  wife  to  receive  the 
rents  and  profits  during  her  life  to  her  separate  use.  The  wife 
after  marriage  received  the  rents  from  the  trustee,  and  lent  a  portion 
of  them  to  the  defendant :  it  was  held,  that  the  plaintiff  might,  after 
his  wife's  death,  recover  tnis  money ,  jure  mariti,  from  the  defendant 
in  an  action  for  money  lent  (y).  But  where  trustees  for  the  separate 
use  of  the  wife  admitted  that  they  held  a  certain  sum  to  her  separate 
use,  but  refused  to  pay  it  over  without  her  separate  receipt,  it  was 
held  that  an  action  for  money  had  and  received  would  not  lie  by 
the  husband  and  wife  for  the  sum  so  admitted  to  be  due  to  her. 
"  Here,"  said  Lord  Denman^  "  the  defendants  were  not  bound  to 
pay  the  dividend  which  they  had  received  to  the  wife's  use,  and 
mdeed  were  bound  to  keep  it  for  her  until  they  obtained  her 
authority  in  the  form  of  her  sole  and  separate  receipt ;  their  ex- 
press duty  being  to  secure  her  property  against  her  husband  (r)/* 
So  in  an  action  on  the  case  for  words,  not  actionable  in  themselves, 
spoken  of  the  wife,  whereby  the  husband  sustains  8p)ecial  damage, 
tne  husband  must  sue  alone  is).  So,  in  actions  for  injuries  com- 
mitted during  coverture  to  personal  chattels  (<),  which  by  law  are 
vested  in  the  husband ;  as  m  trespass  for  cutting  down  and  carry* 
ing  away  com,  although  it  grew  upon  the  wife's  land :  for  it  grows 
by  the  industry  of  man,  and  consequently  the  property  thereof  is 
in  the  husband  alone  (u). 

In  all  cases  where  the  wife  shall  not  have  the  thing  when  it  is 
recovered,  either  solely  to  herself,  or  jointly  with  her  husband,  but 
the  husband  only  shall  have  it,  there  the  husband  shall  sue  alone  (x). 
An  action  on  the  case  was  brought  by  A.  and  B.  his  wife  for  the 
use  and  occupation  of  a  messuage  and  lands,  and  for  money  had 
and  received  to  the  use  of  the  husband  and  wife,  stating  the  pro- 
mises to  husband  and  wife;  after  judgment  by  default,  writ  of 
inquiry  executed,  and  final  judgment  in  B.  R.,  a  writ  of  error  was 
brought  in  the  Exchequer  Chamber,  assigning  for  error,  that  judg- 
ment was  given  for  the  husband  and  wife  to  recover  their  damages, 

(p)  It  may  here  be  observed,  that  aU  are  valid,  and  the  bringing  the  action  in 

though  the  law  will  not  imply  a  promise  their  joint  names  is  a  declaration  of  such 

to  the  wife,  yet  where  the  wife  is   the  assent ;  and  in  this  case  the  action  iJrould 

meritorious  cause  of  the  action,  that  is,  survive  to  the  wife.     Brds^ford  v.  Buck- 

where  the  defendant  has  derived  profit  or  ingham  {in  error\  Cro.  Jac.  77,  205. 

advantage  from  her  labour  or  skill,  and  {q)  Bird  v.  Pegrum^  13  C.  B.  639;  S, 

an  expresi  promise  of   remuneration   is  C.,22  L.  J.,  C.  P.  166. 

made  by  the  defendant  to  the  ivi/e,  if,  in  (r)  Bond  v.  Nurse,  10  Q.  B.  244. 

such  case,  an  action  is  brought  by  the  («)  Coleman  and    W\fe  v.  Har court,   1 

husband  and  wife  jointly,  and  it  is  ex-  Lev.  140,   cited  in  SaviUe  and    Wtfe   v. 

pressly  stated  in  the  declaration,  that  the  Sweeny,  4  B.  &  Ad.  514. 

promise  was  made  to  the  wife,  an  objec-  (/)  Arundel  v.  Short,  Cro.  Eliz.  183. 

tion  cannot  be  raised  to  such  declaration,  (v)  Willy  v.  Hanksworth,  B.  U.  M.,  3 

merely  on  the  ground  of  the  wife  having  Geo.  II.  MBS.,  and  cited  by  the  court  in 

been  joined ;  because  contracts  made  by  Weller  v.  Baker,  2  Wils.  424. 

the  wife,  with  the  assent  of  the  husband,  {x)  1  Rol.  Abr.  347,  (Q.)  pi.  5. 
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whereas  it  appeared  on  the  record  that  B.  was  the  wife  of  A.  and 
could  not  sustain  any  damage  by  reason  of  anything  contained  in 
the  declaration ;  the  court  were  of  opinion  that  the  judgment  was 
erroneous^  becauAC  a  contract  could  not  be  made  with  a  married 
woman ;  lliat  a  promise,  either  express  or  implied,  did  not  give  any 
interest  to  her ;  the  whole  resulted  to  the  husband,  and  the  action 
ought  to  have  been  brought  in  his  name.  The  counsel  for  the  de- 
fendants in  error  having  urged  that,  if  an  impossible  assumpsit  was 
stated  in  the  declaration,  it  might  quoad  her  oe  surplusage,  as  much 
as  if  she  had  been  a  stranger ;  the  court  said,  the  insertion  of  the 
wife  could  not  be  surplusage,  for  it  created  an  interest  in  her,  and 
entitled  her  to  dami^es  by  survivorship  ( y).  Where  a  debtor  to  the 
wife  as  executrix  promises  to  pay  tne  husband  in  consideration 
of  his  giving  time  for  payment,  the  husband  ought  to  sue  alone^ 
because  the  wife  is  not  a  party  to  the  agreement  between  her  hus- 
band and  the  defendant  {z) ;  but  in  thts  case  the  life  of  the  wife 
must  be  averred  («).  Note, — The  recorery  by  the  husband  will 
amount  to  a  devastavit  pro  tanto.  Per  Hok,  C.  J.,  Carth.  463 ; 
but  per  JRokeby,  J.,  assets  at  law. 

3.  WTiere  the  Hvsband  and  Wife  may  jom^  or  the  Husband  may 
sue  alone  at  his  Election, — In  personal  actions  for  the  recovery  of 
damages  only,  (other  than  actions  in  respect  of  personal  wrongs  to 
the  wife,)  where  the  action  will  survive  to  the  wife  (6),  the  husband 
and  wife  may  join  (c) ;  or  the  husband  may  sue  alone,  for  he  alone 
may  release  such  action  (e£). 

Aasump^. — In  an  action  for  a  breach  of  promise  made  to  hus- 
band and  wife  after  coverture,  to  pay  a  sum  of  money  to  the  wife, 
husband  and  wife  may  join  (e).  So  where  a  promise  is  made  to 
the  wife  only  (/). 

Action  by  husband  for  money  had  and  received.  Plea,  by  way 
of  defence  on  equitable  grounds  that  the  money  had  been  be- 
queathed by  will  to  the  separate  use  of  the  plaintiff's  late  wife, 
who,  during  the  coverture,  assigned  the  money  to  the  defendant  on 

(y)  Bidgood  v.  Way  and  Wtfe,  on  error  her,  but  may  have  the  action  alone."   See 

in  Exch.  Chamb.  2  Bl.  R.  1236,  cited  in  also  Aylingy.  fVhieher,  6  A.  &   E.  259; 

Morns  w.  Norfolk,  1  Taunt  214.  1  Nev.  &  P.  416. 

(«)  Yard  V.  Eland,  Lord  Rayra.  868 ;  (c)  Per  Cur.,  2  Mod.  270. 

Balk.  117;   Longmeid  v.  Hottiday,  ante,  (d)  "What    the  husband  alone    may 

p.  345.  discharge,  and  of  which  he  may  make 

(a)  Lea  t.  Mhme,  Yelv.  84 ;  Cro.  Jac.  disposition  to  his  own  use,  he  may  re- 
1 10.  cover  alone  without  joining  his  wife  in  the 

(b)  In  Frosdike  ▼.  Sierttng,  I  Freem.  action."  Per  Doddridge,  J.,  to  which 
286,  Norlh,  C.  J.,  said,  "that  he  always  Coke,  C.  J.,  assented,  and  said  it  was  a 
took  it  for  an  unquestionable  rule,  that,  true  and  good  ground,  8  Bulst.  164. 
wheresoever,  in  case  the  husband  should  {e)  Hilliard  v.  Hambridge,  Aleyn,  S%, 
die,  the  action  would  survive  to  the  wife.  See  Johmon  v.  Lucas,  1  £.  &  B.  659  ; 
there  the  wife  migkt  join,  but  on  the  other  ante,  p.  846. 

side,  the  husband  may  join  the  wife  in  (/)  Prai  v.  Taylor,  Cro.  Eliz.  61 ;  1 

many  cases  where  he  is  not  bound  to  join       Rol.  Abr.  32,  pi.  12. 


J 


348  BARON  AND  FEME. 

trustfi  in  which  the  plaindfT  took  no  interest.  It  was  held  that  the 
plea  was  good^  admitting  a  receipt  of  the  money  prima  facie  to  the 
use  of  the  husband,  and  avoiding  it  by  showing  that  in  equity  the 
receipt  was  on  trusts  in  which  the  husband  took  no  interest,  thereby 
sufficiently  negativing  any  marital  right  arising  on  her  death  (ff). 

Covenant.-^ Where  a  lease  is  granted  to  husband  and  wife  for 
a  term  of  years,  and  the  lessor  ousts  them,  husband  and  wife  may 
join  in  action  of  covenant  (A).  Queen  Elizabeth,  by  letters  patent, 
demised  a  house  to  A.  for  years,  who  covenantea  to  repair,  and 
afterwards,  durinj?  the  term,  the  queen  granted  the  reversion  to 
husband  and  wife,  and  to  the  heirs  of  the  husband  in  fee:  the 
house  bein^  out  of  repair,  the  husband  alone  brought  covenant,  and 
it  was  held  well,  although  the  interest  of  the  feme  appeared  on 
the  (euoe  of  the  declaration  (t).  Covenant  will  lie  by  husband  and 
wife  for  non-payment  of  rent,  due  by  virtue  of  a  lease  granted  by 
husband  and  wife  of  lands,  the  inheritance  of  wife  (A).  Husband 
alone  may  bring  an  action  on  a  covenant  made  to  himself  and  his 
wife,  for,  although  the  covenant  be  made  to  both,  yet  he  may  refuse 
quoad  her(/).  In  this  case,  North^  C.  J.,  said,  that  he  remem- 
bered an  authority  in  an  old  book,  that,  if  a  bond  be  given  to 
baron  and  feme,  the  husband  shall  bring  the  action  alone,  which 
shall  be  looked  upon  to  be  his  refusal  as  to  her  (m). 

Debt  So  if  a  bond  be  given  to  husband  and  wife  administra- 
trix, husband  may  sue  alone,  declaring  on  it  as  a  bond  to  him* 
self  (n).  In  debt  on  bond  made  to  husband  and  wife,  both  may 
join  (o) ;  or  the  husband  may  disagree  to  the  wife's  right  to  the 
bond,  and  bring  the  action  in  his  own  name  only  (p);  but,  until 
such  disagreement,  the  right  to  the  bond  is  in  both  the  husband  and 
wife,  and  shall  survive ;  hence,  if  the  husband  dies,  the  wife  shall 
have  the  bond,  and  not  the  personal  representative  of  the  husband  [q). 
So  in  debt  on  bond  made  to  the  wife  during  coverture  (r),  or  in  as- 
sumpsit on  a  promissory  note  given  to  the  wife  during  coverture  («), 
husband  and  wife  may  join:  or  husband  may  sue  alone  (0 ;  but  if  the 

(g)  Sloper  y.  Cottrell,  6  E.  &  B.  497 ;  Lord  Hardunckt,  2  Atk.  208.     See  also 

S.  a,  26  L.  J.,  Q.  B.  7.  Nurst  and  Ux.  v.  mUt,  4  B.  &  Ad.  739, 

(A)  Bro.  Baron  and  Feme,  pi.  23.  judgment  affirmed  on  error,  1  A.  &  E. 

(t)  Bret  v.  Cumberland,  Cro.  Jac.  399  ;  65. 

BuU.  168.  S,  C.    But  see  Middlemore  v.  («)  PhilUtkirk  and  Wtfe  v.  Pluekweli, 

Goodall  Cro.  Car.  505.  2  M.  &  S.  393. 

{k)  Aleberry  v.  Walhy,  Str.  230.  (1)  It  appears  by  a  MS.  note,  in  the 

(/)  Beaver  v.  Lane,  2  Mod.  217.  possession  of  a   friend   of  the   compiler, 

(m)  Cited  by  BuUer,  J.,  4  T.  R.  617.  that    the  roll    in   Howell  ▼.   itfoliM  was 

(n)  Ankerstein  v.  Clarke,  4  T.  R.  616.  searched,  and  it  was  found  that  the  bond 

(o)  32  Edw.  III.  5  ;  43  Edw.  III.  10 ;  was  given  to  the  wife  during  the  cover- 

Bro.  Baron  and  Feme,  pi.  14, 66,  ture :  for  devant^  therefore,  in  some  edi- 

(  p)  Coppin  ▼. ,  2  P.  Wms.  497.  tions  of  Levins*s  Reports,  read  durant. 

(q)  Bro.  Baron  and  Feme,  pi.  60.  Comyns  has  stated  the  oase  accurately  in 

(r)  Howell  v.  Maine,  [in  the    record,  his  Digest,  tit.  *'  Baron  and  Feme"  (W). 

Powell  ▼.  Mason,]  3  Lev.  403,  S.  P.,  per 
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husband  does  not  reduce  his  interest  into  possessicm  during  his  life- 
time, it  will  stirvive  to  the  wife  (u) ;  but  after  the  death  of  wife,  hus- 
band luast  sue  as  administrator  to  his  wife(;r);  for  the  rule  of  law  is, 
that  choses  in  action  can  only  be  put  in  suit  by  the  party  to  whom 
they  are  ^ven ;  or,  after  their  deaths,  by  persons  claiming  Jure  repre- 
sentationts.  Hence,  if  the  husband,  surviving  his  wife,  oToes  not,  in 
his  lifetime,  reduce  her  choses  in  action  into  possession,  although 
in  equity  those  claiming  imder  him  are  entitled  to  them,  they  must 
be  recK)v«red,  not  by  his  representatives,  but  the  wife's ;  and  tiey 
will  take  the  property  as  trustees  for  the  representatives  of  tlie 
husband  ( y).  A  married  woman,  being  administratrix,  received  a 
sum  of  money  in  that  chamcter,  and  lent  it  to  her  husband,  taking 
in  return  for  it  the  joint  and  several  promissory  note  of  her  bus- 
band,  and  two  other  persons,  payable  to  her  with  interest ;  it  was 
held,  that  althongh  she  could  not  have  maintained  any  action  upon 
the  note  during  the  lifetime  of  her  husband,  yet  that,  he  having 
died,  and  the  note  having  been  given  for  a  good  consideration,  it 
was  a  chose  in  action  surviving  to  the  wife,  md  that  she  might  sue 
either  of  the  other  makers  at  any  time  within  six  years  after  the 
death  of  her  husband,  and  recover  interest  from  the  date  of  tbe 
note  (z).  The  assignees  of  a  bankrupt  may  maintain  an  action  in 
their  own  names  only,  for  a  chose  in  action  belonging  to  the  wife 
before  marriage,  e.g.  a  promissory  note  given  to  her  dum  sola;  and 
in  such  action,  the  defendant  cannot  set  off  a  debt  dne  to  him  front 
the  bankrupt  (a). 

Where  husband  and  wife  have  recovered  judgment  on  a  bond 
made  to  wife,  dum  sola,  husband  and  wife  may  iom  in  an  action  on 
such  judgment ;  or  husband  may  sue  alone ;  for  that  which  was 
before  a  chose  in  action,  transit  in  remjudicatam,wad  is  of  another 
nature  from  what  it  was  before  the  coverture  (6).  If  it  be  referred 
to  a  master  in  Chancery  to  take  an  account  of  what  is  due  to  hus- 
band and  wife,  who  reports  the  sum  due,  and  appoints  it  to  be  paid 
to  the  husband,  and  the  defendant  is  committed  for  non-payment, 
and  escapes,  the  husband  and  wife  may  Join  in  action  against  the 
warden  for  the  escape  (c). 

Quare  impedit. — So  where  a  right  of  presentation  is  in  the  hus- 
band jure  uxoris,  a  guare  impedit  may  be  brought  by  the  husband 
and  wife  jointly  (d).  Or  the  husband  may  sue  alone,  for  the  pre- 
sentation only  is  recoverable  and  not  the  advowson,  and  the  release 
of  the  husband  would  bar  the  action  (e). 

(it)  Gaign  v.  MadaUy,  6  M.  &  W.  423.  (a)  Yates  v.  BhernngUm,  11   M.  &  W. 

(x)  Day  T.  Padrone^  B.  R.  Trin.  13  &  42,  recognizing  Miles  v.   fFiUiams,  1  P. 

14  Geo.  II.  2  M.  &  S.  396,  n.,  and  Seijt  Wma.  249,  post,  p.  363. 

Uill'f  MSS.  vol.  19,  p.  290,  and  vol.  27,  (6)  Woolverston  v.  Fymumore,  T.  18  & 

p.  172.  19  Geo.  II.C.  B.  MSS. 

(y)  Betts  V.  KimpUm,  2  B.  &  Ad.  273.  (c)  Muggins  v.  Durham,  Str.  726. 

iz)  Richards  y,  Richards,  2  B.  &  Ad.  (d)  Bro.  Baron  and  Feme,  pL  41. 

447,  recognized  in  Rose  v.  Poulton,  2  B.  {e)  Ibid,  pi.  28. 
&  Ad.  822. 
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Replevin. — Baron  and  feme  may  be  joined  m  the  same  decla- 
ration in  replevin  for  goods  distrained  from  the  feme  dum  sola  (/). 
If  the  goodB  of  a  feme  sole  be  taken,  and  she  marries,  the  husband 
alone  may  sue  the  replevin  {g).  In  the  replevin  of  goods  which 
the  wife  has  as  executrix,  husband  and  wife  shall  join,  ut  videtur  (A). 
Avowry  for  rent  srrewtjureuxoris  may  be  by  husband  and  wife,  or 
husband  only,  averring  the  life  of  feme  (i). 

Tort. — In  an  action  upon  the  case  for  stoppii^  a  way  to  the 
land  of  the  wife,  husband  and  wife  may  join  {k).  So  an  action  upon 
the  case  for  cutting  down  trees,  the  lops  of  which  were  reserved  to 
the  wife  for  her  life,  may  be  brought  by  husband  and  wife  jointly  (I). 
In  WeUer  and  Wife  and  others  v.  Baker,  2  Wils.  414,  an  action  was 
brought  by  the  dippers  at  Tunbridge  Wells,  together  with  their 
husbands,  against  the  defendant  for  exercising  tne  business  of  a 
dipper,  not  being  duly  appointed  and  approved  according  to  a  pri- 
vate statute ;  it  was  held,  that  the  action  was  well  brought  in  the 
names  of  the  husbands  and  wives.  But  where  lands  were  demised 
to  husband  and  wife  for  years,  and  the  husband  had  granted  an 
underlease,  it  was  held,  that  the  husband  might  sue  alone  for 
damage  done  to  the  reversion  (m). 

Trespass. — Trespass  waa  brought  by  the  husband  alone  for  hunt- 
ing in  a  free  warren,  which  he  had  in  right  of  his  wife,  and  it  was 
adjudged  good,  for  damages  only  are  recoverable  (n).  It  is  im- 
material as  to  the  point  in  question,  whether  the  interest  of  the 
husband  is  a  joint  interest  with  the  wife,  or  an  interest  only  in 
right  of  the  wife.  In  the  first  and  second  cases  in  covenant  before 
abridged,  the  husband  had  a  joint  interest  with  the  wife.  In  the 
fourth  case  in  covenant,  two  first  cases  in  tort,  and  the  case  to 
which  this  remark  is  annexed,  the  husband  had  an  interest  only  in 
right  of  his  wife. 

Trover. — Where  the  inception  of  the  cause  of  action  is  in  the 
wife  before  marriage,  and  consummated  afterwards,  husband  and 
wife  may  join,  as  in  trover  for  a  personal  chattel  of  wife  before,  and 
conversion  thereof  after  marriage  (o).  It  must  be  observed,  that, 
in  all  the  preceding  cases,  where  Uie  wife  is  made  a  party,  her 
interest  ought  to  appear  on  the  face  of  the  declaration,  for  the  court 
will  not  intend  it  upon  demurrer  (/>),  or  even  after  verdict,  accord- 
ing to  the  case  of  Abbott  v.  Bio  field,  Cro.  Jac.  644.  Sed  gtuere, 
whether  this  case  be  law  to  its  full  extent ;  for  in  Bourn  and  Wife  v. 
Mattcdre,  Bull.  N.  P.  63,  and  MSS.,  where  husband  and  wife  joined 

(/)  Bro.  Baron  and  Feme,  pi.  85.  maiif  Cro.  Car.  418. 
(g)  F.  N.  B.  159,  K.,  cited  in  Bull.  N.  (I)  Tregmiell  and  Wife   v.  Reeve,  Cra. 

P.  53.      .  Car.  437. 
(A)  Bro.  Baron  and  Feme.  pi.  85.  (m)  WaUie  v.  Harruon,  5  M.  ft  W.  142. 


(i)  WUe  V.  Bellent,  Cro.  Jac.  442  j  O*-  (»)  Bro.  Baron  and  Feme,  pi.  16. 

orme  v.  fValleeden,  I  Mod.  278.  (o)  Blackhorn  v.  Orea»e$,  2  Lev.  1 

(k)  Agreed  in  Baker  and  Wife  v.  Brere-  (p)  Serres  v.  Dodd,  2  N.  R.  405. 
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in  replevioy  aod  defendant  avowed  for  rent  arrear,  after  verdict, 
it  was  olijected,  that  the  husband  and  wife  could  not  have  a  joint 
property  in  personal  chattels,  after  the  marriage,  and  consequently 
the  replevin  ought  to  have  been  brought  by  the  husband  alone. 
Lord  Mardwicke,  C.  J.,  delivering  the  judgment  of  the  court,  said 
that,  although  the  ground  of  the  objection  was  generally  true,  yet, 
notwithstanding,  as  a  man  and  woman  might  have  a  joint  property 
before  marriage,  or  the  wife  might  have  the  goods  in  question  as 
executrix,  and  the  taking  might  in  both  cases  be  before  marriage, 
the  court  were  of  opinion,  that  they  might  declare  jointly  in  an 
action  for  such  taking.  That  if  the  law  would  admit  of  such  joint 
action,  the  fact  was  admitted  by  the  pleading.  The  defendant  had 
not  disputed  with  the  plaintiif  to  whom  the  propertv  belonged  at 
the  time  of  the  taking,  and  therefore,  if  there  could  be  a  case  in 
which  husband  might  join  with  the  wife  in  an  action  for  a  personal 
chattel,  the  court  mought  that,  after  verdict^  this  ought  to  be  in- 
tended to  be  the  case :  Bro.  Bar.  and  Feme,  pi.  86,  abridges  a 
book  case  in  33  Edw.  III.  (but  which  is  not  to  be  found  in  the 
"  Year  Book,"  and  was  probably  taken  from  some  manuscript), 
wherein  it  is  held,  that  husband  and  wife  may  join  for  such  things 
as  the  wife  has  as  executrix,  or  where  goods  are  taken  from  her 
whilst  sole.  A  declaration  in  replevin  by  husband  and  wife,  where 
nothing  appears  on  the  face  of  the  record  whence  the  court  can 
infer  that  the  wife  had  an  interest  in  the  goods  taken,  is  bad,  on 
fecial  demurrer.     Serres  and  Wife  v.  Doady  2  N.  R.  406. 


IV.  Of  Actions  against  Husband  and  Wife. 

In  actions  against  the  husband  for  the  debts  of  the  wife  con- 
tracted before  marriage,  if  the  wife  is  not  joined,  advantage  may 
be  taken  of  the  omission  in  arrest  of  judgment  (9),  and  this  rule 
holds,  although  an  account  has  been  stated  with  the  husband,  for 
that  does  not  alter  the  nature  of  the  debt  (r).  A  woman  occupied 
a  house  from  Lady-day  until  the  8th  of  June,  and  then  intermarried 
with  the  defendant  and  quitted  the  house,  having  on  the  Lady-day 
preceding  given  notice  that  she  should  quit  at  Michaelmas;  an 
action  for  use  and  occupation  from  Lady-day  to  Michaelmas  was 
afterwards  brought  agamst  the  husband ;  and  it  was  held,  that  it 
would  not  lie ;  for  there  was  no  occupation  by  the  husband  for  the 
former  part  of  the  half-year  either  in  feet  or  in  law  {s).  Assumpsit 
against  husband  and  wife  for  goods  sold  and  delivered  to  wife  avm 
sola;  promise  by  the  wife:  pleas,  non  assumpsit;  non  assumpsit 
by  wife,  dum  soUiy  within  six  years ;  evidence  for  plaintiff,  sale  of 
goods  by  plaintiff  to  wife,  dum  sola,  and  payments  by  her  within 

(9)  mtchiman  ▼.  Hewson,  7  T.  R.  348.  (i)  Richardson    v.    Hall,    1    Brod.    k 

(r)  Drue  ▼.  ThonUf  Aleyn,  72.  Bingh.  50. 
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six  years ;  for  defendants  :  that  they  were  married  more  than  six 
years  before  action  brought :  nonsuit :  per  Tenterden^  C.  J. ;  Bmrt 
V.  Stobart  and  Wife,  Middlesex  Sittings,  after  M.  T.  1  WilL  IV. 
ex  relatione  Cresswell,  counsel  for  defendant  it).  To  a  declaration 
against  husband  and  wife  for  debt  doe  from  the  wife,  before  co- 
verture, the  husband's  discharge  under  the  Insolvent  Act  is  a  good  • 
plea  (u) ;  so  ttlso  to  a  similar  declaration  is  a  plea,  that  the  wife 
was  discharged  under  the  same  act  before  coverture  (x). 

As  a  husband  de  facto  is  liable  to  the  debts  of  his  wife,  a  plea 
of  ne  ungues  accoupie  en  loyal  matrimonie  to  an  action  brought 
against  husband  and  wife,  for  the  recovery  of  a  d-ebt  due  from  wife 
before  coverture,  is  bad  (y).  A  husband  cannot  be  charged  at  law 
for  money  lent  to  his  wife,  even  for  the  purpose  of  buymg  neces- 
saries ;  because  it  may  be  misapplied.  If  the  money  be  laid  out  in 
necessaries,  equity  will  consider  the  lender  as  standmg  in  the  place 
of  the  person  providing  the  necessaries,  and  decree  relief.  Harris 
V.  Lee,  1  P.  Wms.  482.  Preced.  in  Chan.  602,  S.  C,  and  Hutchin- 
son V.  Standlt/y  Lord  Bathurst,  C,  H.  T.  1776,  MSS.  Bat  a  count 
for  money  lent  to  the  wife  at  the  request  of  the  husband  is  good, 
because  a  loan  to  the  wife  at  the  request  of  the  husband  is  consi- 
dered in  law  as  a  loan  to  the  husband  (z).  The  count,  however,  must  ' 
state  the  money  to  have  been  lent  to  the  wife  at  the  request  of  the 
husband ;  for  where  the  money  was  alleged  to  have  been  lent  to  the 
wife  at  the  wife's  request,  it  was  held  bad  (a).  "  It  is  true  that  a 
complete  or  perfect  contract  cannot  be  made  by  a  feme  covert  by 
her  own  authority ;  yet,  by  the  assent  of  her  husband,  she  may  con- 
tract as  his  substitute,  as  in  case  either  of  sale  or  loan.  This  assent 
may  be  either  express  or  implied ;  it  may  be  prior  or  subsequent  to 
the  contract.  If  prior  and  communicated  to  tne  defendant,  tne  con- 
tract made  is  an  actual  contract,  and  not  merely  virtual  with  the 
husband^  if  subsequent,  then  the  wife's  contract  is  inchoate  and 
itnperfecty  until  affirmed  by  the  husband  ;  and  such  affirmation,  if 
given,  transfers  the  contract  to  him."  Per  Blachstone,  J.,  in  Ste- 
venson V.  Hardie,  2  Bl.  R.  873.  So  where  the  plaintiff  declared, 
that  the  defendant  was  indebted  for  meat,  &c,  found  by  the  plain- 
tiff at  the  defendant's  request,  and  on  evidence  it  appeared  to  be 
found  for  the  defendants  wife,  at  his  request,  in  his  absence; 
upon  a  case  reserved,  it  was  held,  that  a  delivery  to  the  wife,  at  the 
husband's  request,  was  in  law  a  delivery  to  the  husband .(i).  If  a 
declaration  again&t  husband  and  wife,  for  a  debt  of  the  wife  con- 
tracted before  marriage,  allege  a  promise  of  the  wife,  made  after  the 
marriage,  to  pay  the  debt,  it  is  oad  (c).     If  an  action  is  brought 

(0  See  also  Neal  v.  JfoHanas,  21  L.  J.,  2  Bl.  R.  872,  S.  C, 

Q.  B.  289.  (a)  Stone  v.Macnah  (in  error),  7  Taunt. 

(w)  Lockwood  V.  Salter,  5  B.  &  Ad.  303.  432. 

(x)  Storrv.  Lee,  9  A.  fit  E.  868;  1  P.  (b)  Ross  v.  Noel,3}i\\.  N.  P.  186. 

&  D.  633.  (c)  MorrU   and    Wife  v.  Norfolk    and 

(y)  Norwood  v.  Stevenson,  Andr.  227.  another,  1  Taunt.  212. 

(s)  Stephenson  v.  Hardy,  3  Will.  388 ; 
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against  husband  and  wife  on  a  bond  given  by  the  wife  dum  sola, 
the  defendant  may  plead  the  bankruptcy  of  the  husband  after  the 
intermarriage^  &c.  as  a  discharge  of  the  deht(d).  Husband  and 
wife  cannot  maintain  an  action  of  trover,  and  allege  the  posses- 
sion in  them  both;  for  the  law  transfers  the  whole  interest  to 
the  husband :  but  trover  may  be  maintained  against  husband  and 
wife;  for  the  gist  of  the  action  is  the  conversion,  which  is  a  tort, 
with  which  a  feme  covert  may  be  charged,  as  well  as  with  tres- 
pass (e).  Where  the  injury  is  not  of  such  a  nature  as*  must  neces- 
sarily have  been  done  by  the  husband  alone,  the  wife  may  properly 
be  joined  (/).  Hence  husband  and  wife  may  be  jointly  sued  in 
trespass  for  their  joint  act  in  assaulting  and  taking  the  plaintiff  into 
custody  on  a  false  charge  (g).  Trespass  against  J.  G.,  widow,  and 
pending  the  suit  she  took  husband;  after  judgment  a  writ  was 
directea  to  the  sheriff  guod  caper et  J.  G.  ad  satisfaciendum,  upon 
which  the  sheriff  took  J.  G.,  whose  husband,  together  with  her, 
thereupon  brought  an  action  for  false  imprisonment  against  the 
sheriff,  who  justified  under  the  ca.  sa.  On  demurrer,  the  court  gave 
judgment  for  the  defendant,  observing,  that  if  an  action  be  brought 
agamst  a  feme,  who  before  judgment  takes  husband,  yet,  if  she  be 
found  guilty,  the  ca,  sa.  shall  be  awarded  against  her,  and  not 
against  her  husband  (A).  In  like  manner,  after  interlocutory  judg- 
ment in  assumpsit  against  a  feme,  who  afterwards  marries,  the 
plaintiff,  even  after  notice  of  the  marriage,  may  proceed  to  final 
judgment,  without  joining  the  husband,  and  sue  out  execution 
thereon  a^inst  the  feme  only ;  and  such  execution  cannot  be  set 
aside  for  irregularity  (t ).  So  where  an  action  is  brought  by  a  feme 
sole,  who  marries  after  the  commencement  of  the  suit  but  before 
trial,  it  is  not  necessary  to  sue  out  a  scire  facias  to  make  the 
husband  a  party  to  the  suit  (A).  Judgment  was  obtained  against 
a  feme  sole,  who  afterwards  married,  and  then  the  plaintiff  brought  a 
sci  fa.  against  husband  and  wife,  and  had  judgment  thereon :  then 
the  wife  died,  and  the  plaintiff  afterwards  brought  another  sci,  fa, 
against  the  husband  alone :  it  was  held,  on  writ  of  error,  that  the 
second  sci.  fa.  was  well  brought,  on  the  ground  that  the  judgment 
on  the  first  sci,  fa.  had  made  the  husband  liable  (Z).  In  deHvering 
the  judgment  of  the  Court  of  Exchequer  in  a  recent  case,  Pollock^ 
C.  B.,  said,  "  The  wife  is  responsible  for  all  torts  committed  by  her 
during  coverture,  and  the  husband  must  be  joined  as  a  defendant. 
They  are  liable,  therefore,  for  frauds  committed  by  her  on  any 

(d)  MiUt  V.  WUtiamt,  1  P.  Wins.  249 ;       559,  recognizing  Bayley,  J.,  in  Keyworth 
§aid  by  Lord  Hardwicke,  in  2  Vesey,  181,       v.  Hill^  3  B.  &  A.  685. 

to  be  truly  reported,  and  recognized  in  {g)  lb.  on  demurrer  to  declaration. 

Yaiet  v.  Sherrington,  11  M.  &  W.  42;  (A)  Doyiey  v.  fFAi*«,  Cro.  Jac.  828. 

onfr,  p.  849.  (t)  Coof)er   v.   Hunchin,    4  East,    521. 

(e)  Draper  v.  Fulkee,  Yelv.  165  j  jfnon.,  See  3  M.  &  S.  557. 

1  Vent.  24.  (k)  Walker  v.  GoUing,  11  M.  &  W.  78. 

(/)  Per  Tindal,  C.  J.,  in  Fine  ▼.  Saun-  (/)  Obrian  v.  Annul,  Carth.  SO.      See 

dert  and  Ux.,  4  Bingb.  N.  C.  101 ;  5  Sc.       the  record,  3  Mod.  170. 
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person,  as  for  any  other  personal  wrong.  But  when  the  fraud  is 
directly  connected  with  the  contract  with  the  wife,  and  is  the 
means  of  effecting  it,  and  parcel  of  the  same  transaction,  the  wife 
cannot  be  responsible,  or  tne  husband  be  sued  for  it  together  with 
the  wife."  Upon  this  ground  it  was  held,  that  an  action  would  not 
lie  against  husband  and  wife  for  a  false  and  fraudulent  representa- 
tion by  the  wife ;  that  she  was  sole  and  unmarried,  whereby  the 
plaintiffs  were  induced  to  take  her  promissory  note  as  security  for 
a  loan  to  a  third  party  (m). 

If  slander  be  spoken  by  husband  and  wife,  there  must  be  sepa- 
rate actions,  one  against  the  husband  only,  for  the  slander  spoken 
by  him,  and  the  other  against  the  husband  and  wife,  for  slander 
spoken  by  the  wife  (w).  So  for  words  spoken  of  husband  and  wife 
formerly  there  must  have  been  two  actions,  one  by  the  husband 
for  the  words  spoken  of  the  husband,  and  another  by  the  husband 
and  wife  for  tne  words  spoken  of  the  wife(o):  but  now  such 
claims  may  be  joined  in  one  action,  and  if  more  than  one  action  is 
brought,  tne  actions  may  be  consolidated  (/>). 

The  policy  of  the  common  law  would  not  permit  husband  and 
wife  to  give  evidence /or  each  other,  because  their  interests  were  the 
same ;  nor  against  each  other,  on  account  of  the  implacable  dissen- 
sion which  might  be  occasioned  thereby  ( j) ;  but  now,  in  all  civil 
causes,  except  proceedings  instituted  in  consequence  of  adultery,  the 
husband  and  wife  are  compellable  to  give  evidence  for  or  against  each 
other,  but  neither  is  compelled  to  disclose  any  communication  made 
by  the  one  to  the  other  during  marriage  (r).  The  declarations  of  a 
married  woman,  during  coverture,  of  the  non-payment  of  money  lent 
to  her  before  marriage,  are  admissible  in  eviaence  for  the  plaintiffs, 
in  an  action  brought  against  her  husband  as  her  administrator ;  for 
the  wife,  like  any  other  person,  may  bind  her  representative  («). 
Feme  covert,  sued  as  feme  sole,  cannot  bring  error  without  her 
husband  joining  (0* 

If  husband  and  wife  .are  taken  in  execution  for  a  debt  of  the 
wife,  she  is  entitled  to  be  discharged,  unless  she  has  separate  pro- 
perty, out  of  which  she  can  pay  the  debt  (w). 

(m)  Fairhursi  v.  Liverpool  Jdelpki  Loan  s.  40,  ante,  p.  340. 

Association,  9  Exch.  422  ;  S,  C.  28  L.  J.,  (q)  Davis  v.  Dinwoody,  4  T.  R.  678 ; 

Exch.  168.  Bull.  N.  P.  286. 

(a)  SuntiOn  v.    Vincent,  2  Wila.  227;  (r)  16  &  17  Vict,  c  88. 

Dyer,  19,  a,  pi.  112,  in  the  marprin.  \s)  Per  Lord  Tenterden,  C.  J.,  Hk«- 

(o)  Errington  v.    Gardiner,    B.    R.   M.  phreys  v.  Boyce,  1  M.  &  Rob.  140. 

22  Geo.  III.  MS.     See  Smith  v.  Warner,  (t)  Fisher  v.  M'Namara,  B.  R.,  April 

Goldsb.  76;  Dolby  v.  Dorthall,  Cro.  Car.  19,  1799,  L.  P.  B.  279;  Dampier,  MSS. 

&6Z\    Anon.,  W.Jones,    440;    Smith   v.  L.  I.  L. 

Cooker,  W.  Jones,  409.  (a)  Campbell,  C.  J.,  in  Ivent  v.  Butler, 

(p)  Common  Law  Procedure  Act,  1852,  26  L.  J.,  Q.  B.  145. 
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I.   Of  the  Nature  of  a  Bill  of  Exchange. 

A  BILL  of  Exchange  is  a  written  order  from  A.  to  B.,  directing 
B.  (who  haSy  or  is  supposed  to  have,  in  his  hands,  sufficient  effects 
belonging  to  A.)  to  pay  a  sum  of  money  to  C,  or  order,  or  to  C. 
or  bearer,  either  at  signt  or  a  certain  number  of  days  after  sight, 
or  after  date,  or  at  single,  double,  or  treble  usance,  or  on  demand. 
The  peculiar  properties  of  a  bill  of  exchange  are  these : — First, — It 
is  assignable  to  a  third  person  not  named  in  the  bill,  or  party  to 
the  contract,  so  as  to  vest  in  the  assignee  a  ri^ht  of  action  in  his 
own  name :  contrary  to  the  general  rule  of  law,  tnat  choses  in  action 
are  not  so  assignable.  Secondly, — Although  a  bill  of  exchange  be 
merely  a  simple  contract,  and  not  a  specialty,  yet  it  will  be  pre- 
sumed that  it  has  been  originally  given  for  a  good  and  vBluable 
consideration. 

Bills  of  exchange  are  either  foreign  or  inland :  foreign  bills 
of  exchange  have  long  been  considered  as  the  most  convenient 
paper  security  among  merchants,  in  conformity  to  the  universal 
usages  and  customs  established  among  traders,  by  unanimous 
concurrence,  for  facilitating  a  general  commerce  throughout  the 
world  (a).  The  person  making  the  bill  is  called  the  drawer,  the 
person  to  whom  it  is  directea  the  drawee  (b),  and  the  person  in 
whose  favour  it  is  made  the  payee.  When  the  drawee  has  under- 
taken to  pay  the  bill,  he  is  styled  the  acceptor,  and  his  undertaking 
to  pay  the  bill  is  called  an  acceptance.  No  one  can  be  liable  as 
acceptor  but  the  person  to  whom  the  bill  is  addressed  (c),  unless 

(a)  Postleth.  Diet.  (c)  Per  Lord  Tenterien,  C.  J.,  deliver- 

(ft)  As  to  the  necessity  of  there  being  ing  judgment  in  PolhiU  v.  Walter,  3  B.  & 

8  drawee,  see  Peto  v.  Reynolds,  9  Ezch.  Ad.  122.     See  stat.  6  &  7  Will.  IV.  c.  58» 

^10 ;  &  C.  23  L.  J.,  Exch.  98.  pott,  p.  407. 
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he  be  an  acceptor  for  honour.  Bills  of  exchange  payable  to  order 
are  assignable  by  indorsement.  The  person  making  an  indorse- 
ment is  called  the  indorser ;  the  person  in  livhose  favour  it  is  made 
the  indorsee  ;  the  party  in  possession  of  the  bill,  and  entitled  to  re- 
ceive its  contents,  the  holder :  but  not  so  if  he  only  lends  his  name 
for  the  purpose  of  suing  on  it  (d).  Bills  payable  to  bearer  are 
transferable  by  delivery  without  indorsement  (c).  Where  the  drawee 
refuses  to  accept,  a  stranger,  after  protest  for  non-acceptance,  may 
accept  for  the  honour  of  the  drawer,  and  thereby  such  stranger  ac- 
quires certain  rights,  and  subjects  himself  to  the  same  obligations 
as  if  the  bill  had  been  directed  to  him.  So  a  stranger  may  become 
a  party  to  a  bill,  paying  it  after  protest  for  non-payment,  either  for 
the  honour  of  the  drawer  or  indorsers.  Although  regularly  there 
ought  to  be  three  persons  concerned  in  a  bill  of  exchange,  viz, 
drawer,  drawee,  ana  payee,  yet  there  may  be  only  two ;  that  is,  the 
characters  of  drawer  and  payee  may  be,  and  frequently  are,  united 
in  the  same  person  (f ),  as  if  A.  draw  a  bill  in  this  manner :  "  Pay 
to  me  or  my  order  £  Value  received  by  myself." 

A  bill  of  exchange  is  a  simple  contract  (^),  and  consequently  is 
within  the  Statute  of  Limitations ;  and  must  be  sued  for  within  six 
years  after  it  becomes  payable.  In  an  action  by  an  administrator, 
upon  a  bill  of  exchange  payable  to  the  testator,  but  accepted  after 
his  death,  it  was  held  that  the  Statute  of  Limitations  begins  to 
run  from  the  time  of  granting  the  letters  of  administration,  and  not 
from  the  time  the  bill  becomes  due,  there  being  no  cause  of  action 
until  there  is  a  party  capable  of  suing  (A).  An  agent  having 
money  in  his  hands  belonging  to  his  principal,  purchases  with  it  a 
bill  of  exchange,  which  he  indorses  specially  to  his  principal ;  the 
latter,  at  the  time  of  the  indorsement,  was  dead,  but  that  fact  was 
not  known  to  the  agent ;  it  was  held,  that  the  property  in  the  bill 
passed  to  the  administrator  of  the  principal,  and  that  he  might, 
therefore,  sue  upon  the  bill  in  that  character ;  it  was  held,  dso, 
that  the  administrator  was  only  entitled  to  recover  interest  upon 
bills  accepted  after  the  deatn  of  the  testator  from  the  time 
of  demand  of  payment  made  by  the  administrator,  and  not  from 
the  time  the  bills  became  due  (i).  If  a  note  be  payable  by  instal- 
ments, with  a  provision  that  if  default  be  made  in  such  payment 
the  whole  note  shall  become  due,  it  seems  that  the  statute  would 
run  from  the  time  of  the  first  de&ult  (A).  Bills  of  exchange  for 
value  received  are  not  such  matters  of  account  as  are  intended  by 
the  exception  in  the  Statute  of  Limitations  concerning  merchants' 
accounts  (/). 

A  bill  of  exchange  is  to  be  paid  as  a  simple  contract  debt ;  and 

{d)  Bmmett  v.  Tottenham,  8  Exch.  884.  (A)  Murray    v.    Bait  India    Company^ 

{e\  Grant  v.  Kaughan,  8  Burr.  U,  16.  5  B.  &  A.  204. 
(/)  Per  Holt,  C.  J.,  in  Buller  ▼.  Cripe,  (i)  lb. 

6  Mod.  80.  (k)  Hemp  v.  Garland,  4  Q.  B.  519. 

ig)  Renew  v.  Axton,  Cartb.  8.  (/)  Chevely  ▼.  Bond,  Carth.  226. 
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constitutes  bona  notabilia  not  as  a  bond  or  specialty  in  the  place 
where  the  instrument  is  at  the  time  of  the  deceased's  death,  but 
where  the  debtor  resides  (m). 


11.  Of  the  Capacity  of  the  contracting  Parties   to   a    BUI  of 
Exchange : — 

Corporations,  p.  858. 
Infant^  p.  861. 
Feme  Covert^  p.  861. 
/igentt  p.  S62. 
Par  Inert  f  p.  868. 
Spiritual  Person^  p.  SC5» 

All  persons,  whether  merchants  or  not,  if  they  have  capacity 
to  contract,  may  be  parties  to  a  bill  of  exchange.  This  appears 
from  the  case  of  Sarsfield  v.  WitJierbyy  Carth.  82,  in  which  it  was 
decided,  that  the  act  of  drawing  a  bill  of  exchange  constituted  the 
drawer  a  merchant,  within  the  custom  of  merchants,  so  as  to  make 
him  responsible  to  the  holder  upon  non-payment. 

Corporations. — The  general  rule  is,  that  as  a  corporation  is  a 
body  politic  and  invisible,  it  can  only  speak  and  act  by  its  com- 
mon seal  (n) ;  but  on  this  general  rule  many  exceptions  have  been 
grafted  (o),  and  it  has  been  held  (p)  that  assumpsit  will  lie  on  a 
bill  of  exchange  against  a  trading  corporation,  whose  power  of 
drawing  and  accepting  bills  is  recognized  by  statute. 

The  Stat.  7  &  8  Vict.  c.  32,  s.  27,  continues  to  the  Bank  of  Eng- 
land the  privileges  given  or  recognized  by  the  stat.  3  &  4  Will.  IV. 
c.  98,  and  by  sect.  10  enacts,  that  from  and  after  the  passing  of 
this  act  no  person  other  than  a  banker,  who  on  the  6th  day  of  IVIay, 
1844,  was  lawftilly  issuing  his  own  bank  notes,  shall  make  or  issue 
bank  notes  in  any  part  of  the  United  Kingdom.  And  by  sect.  11, 
from  and  after  the  passing  of  this  act  it  shall  not  be  lawml  for  any 
banker  to  draw,  accept,  make  or  issue  in  England  or  Wales  any 
bill  of  exchange  or  promissory  note,  or  engagem^it  for  the  pay- 
ment of  money  payable  to  bearer  on  demand ;  or  to  borrow,  owe 
or  take  up  in  England  or  Wales  any  sums  or  sum  of  money  on  bills 
or  notes  of  such  banker  payable  to  bearer  on  demand,  sare  and 
except  that  it  shall  be  lawful  for  any  banker  who  was,  on  the  6th 
day  of  May,  1844,  carrying  on  the  business  of  a  banker  in  Eng- 
land or  Wales,  and  was  then  lawfully  issuing  in  England  or  Wales 
his  own  bank  notes,  under  the  authority  of  a  licence  to  that  effect, 

(«i)  Yeomans  v.  Bradthaw,  Carth.  873.  (p)  Murray  ▼.    East    India    Company, 

(n)  See  Gibson  v.  Batt  India  Company ^  5  B.  &  A.  204.     See  Broughton  ▼.  Man- 

5  Bingh.  N.  C.  269.  Chester  Water  Works  Company,  3  B.  &  A.  1. 
(o)  See  anU,  p.  70. 
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to  continue  to  issue  such  notes  to  the  extent  and  under  the  con- 
ditions in  the  act  mentioned,  but  not  further  or  otherwise ;  and  the 
right  of  any  company  or  partnership  to  continue  to  issue  such  notes 
shall  not  he  in  any  manner  prejudiced  or  affected  by  any  change 
which  may  hereafter  take  place  in  the  personal  composition  of  such 
company  or  partnership,  either  by  the  transfer  of  any  shares  or 
share  therein,  or  by  the  admission  of  any  new  partner  or  member 
thereto,  or  by  the  retirement  of  any  present  partner  or  member 
therefrom:  provided  always,  that  it  snail  not  be  lawful  for  any 
company  or  partnership,  now  consisting  of  only  six  or  less  than  six 
persons,  to  issue  bank  notes  at  any  time  afler  the  number  of  part- 
ners therein  shall  exceed  six  in  the  whole.  And  by  sect.  12,  if 
any  banker  after  the  passing  of  the  act  becomes  bankrupt,  or  ceases 
to  act  as  a  banker,  or  discontinues  the  issue  of  bank  notes,  he  is 
disqualified  from  resuming  such  issue.  And  by  sect.  26,  from  and 
afler  the  passing  of  this  act,  it  shall  be  lawful  for  any  society  or 
company,  or  any  persons  in  partnership,  though  exceeding  six  in 
numoer,  carrying  on  business  of  ban&ing  in  London  or  within 
sixty-five  miles  thereof  (y),  to  draw,  accept  or  endorse  bills  of  ex- 
change, not  being  payable  to  bearer  on  demand,  notwithstanding 
the  statute  3  &  4  Will.  IV.  c.  98,  or  any  other  statute. 

'^  The  right  of  one  director  of  a  joint  stock  company  to  draw  a 
bill  upon  the  rest,  and  still  further  the  power  of  one  director  to 
accept  a  bill  for  himself  and  the  others  so  as  to  make  those  others 
liable,  is  not  a  right  or  power  implied  by  law,  like  that  which 
belongs  to  one  member  of  an  ordinary  partnership  in  trade,  with 
respect  to  bills  drawn  and  accepted  for  tne  purposes  of  the  trade ; 
it  must  depend  upon  the  powers  given  by  the  charter  or  deed  or 
agreement  under  which  the  company  is  established  and  constituted, 
or  some  other  agreement  between  the  parties,  whether  a  bill  so 
drawn  or  accepted  shall  or  shall  not  have  that  legal  effect"  (r). 

By  the  act  for  the  regulation  of  joint-stock  companies  (stat.  7  &  8 
Vict.  c.  110,  s.  46)  it  is  enacted,  with  regard  to  bills  of  exchange 
and  promissory  notes  made,  accepted  or  indorsed  on  the  behalf  or 
account  of  any  company  within  the  provisions  of  that  act,  so  far  as 
relates  to  the  mode  of  making,  accepting  or  indorsing  the  same, 
and  to  the  liability  of  any  such  company  thereon,  that  if  the 
directors  of  the  company  be  authorized  by  deed  of  settlement  or 
bye-law  to  issue  or  accept  bills  of  exchange  or  promissory  notes, 
then  every  such  bill  of  exchange  or  promissory  note  shall  be  made 
or  accepted,  as  the  case  may  be,  by  and  in  the  names  of  two  of  the 

(f)  Joint  Stock  Banks  are  regulated  by  Morrell,  12  A.  &  £.  745;  Fox  y.  Fritk, 

Stat.  7  Geo.  IV.  c.  46,  stat.  8  &  4  Vict.  c.  10  M.  &  W.   181 ;    Harmer  v.  Steele,  if 

1 1 1,  and  stat.  4  &  5  Vict  c.  113.  Exch.  1 ;  Macrae  y.  Sutherland^  8  E.  &  B. 

(r)  Ptr  Tindal,  C.  J.,  delivering  judg-  1 :    Eduard*   y.    Cameron    Coal  Company, 

ment  of  court  in   Bramak  v.  Roberti,  3  6  Exch.  269 ;  and  Thompton  v.    Wesley  an 

Bingh.  N.  C.  972«  recognizing  Dickenson  Newspaper  Association,  8  C.  B.  849. 
▼.   y^py,   10  B.  &  C.  128.     See  Bull  v. 
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directors  of  the  company  on  whose  behalf  or  account  the  same  may 
be  so  made  or  accepted,  and  shall  be  by  such  directors  expressed 
to  be  made  or  accepted  by  them  on  behalf  of  such  company  ;  and 
that  every  such  bill  of  exchange  and  promissory  note  so  made  or 
accepted  as  aforesaid  shall  be  countersigned  by  the  secretary  or 
other  appointed  officer  of  the  company  in  whose  behalf  the  same 
is  expressed  to  be  made  or  accepted :  and  that  every  bill  of  ex- 
change so  made  as  aforesaid,  or  received  by  or  on  behalf  of  the 
company,  may  be  indorsed  in  the  name  of  the  company  by  any 
officer  authorized  by  deed  of  settlement  or  bye-law  in  that  behalf; 
and  that  every  such  bill  of  exchange  or  promissory  note  so  made, 
accepted  or  indorsed  as  aforesaid  shall,  immediately  after  the 
making,  accepting  or  indorsing  the  same,  be  reported  to  the  proper 
officer  of  the  company  on  whose  behalf  the  same  shall  have  been 
made,  accepted  or  indorsed,  and  such  last-mentioned  officer  shall 
enter  the  same  in  proper  books  to  be  kept  for  that  purpose ;  and 
that  if  any  such  bill  of  exchange  or  promissory  note  be  not  so 
reported  and  entered,  then  the  officer,  by  whose  default  such  bill 
or  note  shall  not  be  so  reported  or  entered,  shall  be  liable  to  repay 
to  the  company  the  amount  which  the  company  shall  pay,  or  be 
liable  to  pay,  in  respect  of  such  bill  or  note :  provided  always,  that 
nothing  herein  contained  shall  be  deemed  to  make  any  such  secre- 
tary or  officer  personally  liable  upon  any  such  bill  of  exchange  or 
promissory  note,  nor  be  deemed  to  make  any  such  directors  per- 
sonally liable  thereon,  except  as  shareholders  of  the  company ;  and 
that  every  such  company  on  whose  behalf  or  account  any  bill  of 
exchange  or  promissory  note  shall  be  made,  accepted  or  indorsed 
in  manner  and  form  aforesaid,  shall  and  may  sue  and  be  sued 
thereon,  as  fully  and  effectually,  and  in  the  same  manner,  as  in  the 
case  of  any  contract  made  and  entered  into  under  their  common 
seal.  An  acceptance  in  this  form—"  A.  and  B.,  directors  ap- 
pointed by  resolution  to  accept  this  bill,"  is  an  acceptance  withm 
this  statute  {s). 

Of  companies  registered  under  the  19  &  20  Vict.  c.  47,  it  is 
enacted  by  sect.  43,  that  bills  and  notes  made,  accepted  or  in- 
dorsed in  the  name  of  the  company,  or  by  any  person  acting  under 
the  authority  of  the  company,  expressed  or  implied,  shall  bmd  the 
company.  But  by  sect.  31,  if  any  person  on  behalf  of  a  limited 
company  registered  under  the  act,  signs  or  indorses  a  bill,  check 
or  note,  in  which  the  name  of  the  company  is  not  duly  mentioned, 
(and  described  as  limited,  sect.  5,)  he  is  liable  to  a  penalty  of  60/., 
and  is  made  personally  responsible  to  the  holder.  A  promissory 
note  in  the  following  form :  "  Three  months  after  date,  we  jointly 
promise  to  pay  F.  S.  or  order  600L  for  value  received  in  stock  on 

(j)  Halford  v.  Cameron  Coal  Company,  aiion,  8  C.  B.  861  ;  Allen  v.  Sea  Fire  Life 

20  L.  J.,  Q.  B.  160;    Eduards  ▼.  Cameron  Assurance   Company^    9  C.  B.  578;    and 

Coal   Company,    6   Exch.   269 ;    see  also  Aggs  v.  Nicholson,  25  L.  J.,  Exch.  848. 
Thompson  v,   Wesleynn  Newspaper  Associ- 
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account  of  the  L.  and  B.  Iron  and  Hardware  Company,  limited," 
signed  by  three  of  the  directors  of  the  company,  has  been  held  to 
be  a  note  made  in  the  name  of  the  company  within  this  statute, 
and  therefore  binding  on  the  company,  and  not  on  the  directors 
individually  who  signed  it  {t). 

Infant, — It  was  formerly  held  that  an  infant  could  not  bind 
himself  by  a  bill  drawn  in  the  course  of  trade  («),  or  even  for  ne- 
cessaries (or),  but  it  now  seems  that  an  infant's  contract  on  a  bill  or 
note  is  voidable  only,  and  that  his  liability  may  be  established  by 
ratification  after  full  age  (y).  Infancy  is  a  personal  privilege,  of 
which  the  infant  alone  can  avail  himself.  Hence  it  has  been  held, 
that  the  drawer  of  a  bill  of  exchange  cannot  set  up  the  infancy  of 
the  payee  and  indorser  as  a  defence  to  the  action  (z).  In  like 
manner  the  acceptor  of  a  bill  of  exchange  cannot  set  up  the  in- 
fancy (a),  or  the  bankruptcy  (6),  of  the  drawer  as  a  defence  to  an 
action  brought  at  the  suit  of  the  indorsee.  So,  though  a  note 
given  by  a  wife  to  a  husband  is  void,  yet  if  it  is  indorsed  over  by 
the  husband,  as  between  him  and  the  indorsee,  it  is  certainly 
good  (c).  And  if  a  bill  be  accepted  by  a  party  after  he  is  of  full 
age,  he  will  be  liable,  although  Uie  bill  was  drawn  on  him  while  an 
infant  (£{). 

Feme  Covert — A  feme  covert  cannot  bind  herself  by  drawing 
a  bill  of  exchange.  This  proposition  falls  within  the  general  rule 
of  law,  which  permits  married  women  to  avoid  all  contracts  made 
by  them  during  their  coverture.  To  this  rule  there  are  some  ex- 
ceptions, which  are  stated  under  title  "  Baron  and  Feme,"  sect.  II. 
ante,  p.  326.  The  interest  in  a  bill  of  exchange  or  note  given  to  a 
feme  covert,  vests  in  her  husband,  and  he  must  indorse  it(e). 
Where  a  promissory  note  is  given  to  a  married  woman,  the  hus- 
band may  sue  on  it,  in  his  own  name  only,  and  then  a  debt  due  to 
the  maker  from  the  wife  dum  sola  cannot  be  set  of  (/).  But  if  the 
husband  die  without  having  reduced  it  into  possession,  the  note 
belongs  to  the  wife,  and  not  to  the  husband's  executors,  and  she 
must  Drin^  the  action  (g),  A  promissory  note  made  payable  to  a 
woman  who  is  married  at  the  time  of  the  making,  passes  by  the 
indorsement  of  the  husband  alone,  during  the  coverture  (A).     If  a 

(i)  Lindus  v.  Melrose,  27  L.  J.,  Exch.  Lane,  2  Atk.  181,  2,  S.  P. 

326:  see  also  Eastwood  y.  Bain,  7  Week.  (6)  Pitt  v.  Chappelow,  8  M.  &  W.  616. 

Rep.  90.  (c)  Taylor  v.  Croker,  and  Holy  v.  Lane, 

(u)  miliams  v.    W.   Harrison  and   R.  supra, 

Harrison^  Carth.  160.  {d)  Stevens  v.  Jackson^  4  Campb.  164. 

(x)  mmamson  v.  Watts,  I  Campb.  652,  (e)  Barlow  v.  Bishop,  1  East's  R.  432. 

Sir  J.  Monoid,  C,  J.  (/)  Burrough  v.  Moss,  10  B.  6l  C.  658. 

(y)  Byles  on  Bills,  7th  Edit.  51 ;  Har-  (g)  Belts  v.  Kimpton,  2  B.  &  Ad.  273  ; 

ris  V.  Wall,  1  Exch.  122.  Howard  v.  Oakes,  3  Exch.  R.  136.     As  to 

(s)  (7r«y  Y.  CoopfTfB.  R.E.  22  Geo.  III.  what  is  a  reduction  into  possession,  see 

M.S.;  5.  a,  more  fully  reported,  8  Doug.  65.  Scarpellini  v.  Ateheson,  7  Q.  B.  864;  and 

(a)  Taylor  v.  Croker,  4  Esp.  N.  P.  C.  Hart  ▼.  Stevens,  6  Q.  B.  937. 

187 ;  and  per  Lord  Hatikricke,  in  Haly  v.  (A)  Mason  v.  Morgan,  2  A.  &  E.  30. 
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promissoij  note  is  made  payable  to  a  married  woman,  and  she  in- 
dorses it  K>r  value  in  her  own  name,  cmd  the  maker  afterwards  pro^ 
mises  to  pay  it^  in  an  action  against  him  by  the  indorsee,  it  will  be 
presumed,  that  the  nominal  payee  had  authority  from  her  husband 
to  indorse  the  note  in  that  form,  and  the  indorsement  will  be 
considered  as  vesting  a  legal  title  to  the  note  in  the  plaintiff  (i). 
So  under  the  husband's  authority  she  may  indorse  in  her  own 
name  {k). 

In  M'NeHage  v.  HoUoway,  1  B.  &  A.  218,  it  was  held  that  a 
husband  mi^ht  sue  alone  on  a  bill  of  exchange  made  payable  to  the 
wife  dum  sota^  though  she  had  not  endorsed  it;  he  having  reduced 
it  into  possession  by  bringing  the  action  (/). 

Agent.' — Bills  of  exchange  nmy  be  drawn,  accepted,  or  indorsed, 
by  means  of  the  agent  or  attorney  of  the  party.  An  agent  or  at- 
torney for  this  purpose  may  be  constituted  by  parol.  In  such  case 
the  principal  is  said  to  draw,  accept,  or  indorse  by  procuration. 
The  words  ^^  per  procuration'  are  an  express  intimation  of  a  special 
and  limited  authority ;  and  a  person  who  takes  a  bill  so  drawn, 
accepted,  or  indorsed,  is  bound  to  inquire  into  the  extent  of  the 
authority  (m).  Such  an  authority  may  be  implied  from  circum- 
stances (n). 

Agents  should  be  cautious  how  they  accept  bills  directed  to  them 
personally,  and  not  to  their  principals,  althoi^h  such  direction  de- 
scribe them  in  their  official  characters ;  for  m  such  case,  if  they 
accept  in  their  own  name,  they  will  become  personally  responsible ; 
as  appears  from  the  following  case:— The  plaintiff  was  indorsee  of 
a  bill  of  exchange,  drawn  from  Scotland  upon  the  defendant  in 
these  words,  "  At  thirty  days'  sight  pay  to  J.  S.,  or  order,  200/., 
value  received  of  him,  and  place  the  same  to  account  of  the  York 
Buildings'  Company,  as  per  advice  from  Charles  Mildmay.  To 
Mr.  Humphrey  Bishop,  cashier  of  the  York  Buildings'  Company, 
at  their  house  in  Winchester  Street,  London.  Accepted  per  H. 
Bishop."  The  bill  not  having  been  paid,  an  action  was  brought 
against  defendant  upon  his  acceptance :  at  the  trial  he  proved,  that 
the  letter  of  advice  was  addressed  to  the  company ;  and  that,  the 
bill  having  been  brought  to  their  house,  defendant  was  ordered  to 
accept  it,  which  he  did  in  the  same  manner  as  he  had  accepted 
other  bills.  Pa^e^  J.,  directed  the  jury  to  find  for  the  plaintiff; 
which  they  did  accordingly.  On  motion  for  a  new  trial,  the  court 
held  the  direction  right ;  "  for  the  bill  on  the  face  of  it  imported  to 
be  drawn  on  the  derendant,  and  it  was  accepted  by  him  generally ^ 

(0  CoUi  V.  Davit,  1  Campb.  485.  (m)  Alexander  v.  Mackenzie,  6  C.  B. 

(Ar)  Prestwick  and  another  v.  AfartbaU,  766. 

7  Bingh.  566,  (n)  See  Llewelyn  v.  Winckuwrth,  13  M. 

(0  See  Gatere  v.  Madeley,  6  M.  &  W.  &  W.  598. 

423  ;  and  Hari  v.  Stephens,  6  Q.  B.  943.  • 
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and  not  as  servant  to  the  company,  to  whose  account  he  had  no 
right  to  charge  it  until  actual  payment  by  himself.  And  this  being 
an  action  by  an  indorsee,  it  would  be  of  dangerous  consequence  to 
trade,  to  admit  evidence  arising  from  extrinsic  circumstances — as 
the  letter  of  advice.  And  this  differed  widely  from  the  case  of  a 
bill  addressed  to  the  master,  and  underwritten  by  the  servant :  where 
undoubtedly  the  servant  would  not  be  liable,  but  his  acceptance  would 
be  considered  as  the  act  of  the  master.  A  bill  of  exchange  is  a  con* 
tract  by  the  custom  of  merchants,  and  the  whole  of  that  contract 
must  appear  in  writing.  In  this  case  there  was  nothing  in  writing 
to  bind  the  company,  nor  could  any  action  be  maintained  against 
them  upon  the  bill :  for  the  addition  of  cashier  to  defendant's 
name  was  only  to  denote  the  person  with  certainty ;  the  direction 
to  whose  account  to  place  it  was  for  the  use  of  the  drawee  only." 
Judgment  for  the  plamiiff  (o).  Where  the  defendant,  in  the  absence 
of  his  brother,  who  was  liable  to  give  the  plaintiff  a  bill  for  goods 
supplied,  signed  it  in  his  own  name ;  it  was  held,  that  he  was  per- 
sonally liable,  the  debt  of  a  third  person  being  a  sufficient  con- 
sideration for  which  a  party  may  bind  himself  by  bill,  and  the 
consideration  need  not  be  such  as  would  enable  the  plaintiff  to  sue 
on  a  special  contract  (p).  But  where  A.  entered  into  and  signed 
an  agreement  as  agent  of  B.,  and  B.  shortly  afterwards  signed  it 
with  the  words  "  I  hereby  sanction  this  agreement,  and  approve  of 
A.'s  having  signed  it  on  my  behalf;"  it  was  held  that  A.  was  not 
personally  liable  {q).     An  agent  to  a  country  bank  to  whom  the 

flaintiff  sent  a  sum  of  money  in  order  to  procure  a  bill  upon 
«ondon,  drew  in  his  own  name,  for  the  amount  upon  the  firm  in 
London,  the  two  firms  being  the  same  :  it  was  held,  that  the  agent 
was  liable  as  drawer,  although  plaintiff  knew  that  he  was  agent, 
and  supposed  that  the  bill  was  drawn  by  him  as  such,  and  on  ac- 
count ot  the  country  bank,  to  which  the  agent  paid  over  the 
money  (r).  A  power  of  attorney  authorizing  an  agent  to  demand, 
sue  for,  recover,  and  receive  by  all  lawful  ways  and  means  what- 
soever, all  monies,  debts,  dues  whatsoever,  and  to  give  sufficient 
discharges,  does  not  authorize  him  to  indorse  bills  for  his  prin- 
cipals (s). 

Partners. — By  the  cuslom  of  England,  where  there  are  joint 
traders,  and  one  of  them  accepts  a  bill  drawn  on  them  for  himself 
and  partner,  such  acceptance  oinds  all  the  partners,  if  it  concerns 
the  trade ;  otherwise,  if  it  concerns  the  acceptor  only,  in  a  separate 
and  distinct  interest  (H.  The  implied  authority  of  one  partner  to 
bind  another  by  bills  of  exchange  is  by  the  custom  and  law  of 
merchants,  and  is  confined  to  partnerships,  other  than  mining  and 

(o)  Tkomat   v.   Bishop,   Str.   955;    Ca.  (r)  Leadbitter  v.  Farrow^  5  M.&S.S^. 

Temp.  Hardw.  1,  S.  C.    See  also  Mare  v.  («)  Murray  v.  The  East  India  Company, 

Charles,  25  L.  J.,  Q.  B.  119.  5   B.  &  A.  204;  Davidson  v.  Stanky,  3 

(p)  Sowerby  v.  Butcher,  2  Cr.  &  M.  368.  Scott's  N.  R.  49  ;  2  M.  &  Gr.  721. 

iq)  Spittle    V.    Lavender,    2    Brod.   &  (0  Pinkney  v.  Hall,  Salk.  126. 
Bingh.  452. 
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farming  partnerships  («),  for  the  purpose  of  trade  :  but  there  is  no 
custom  or  usa^e  that  attomies  shall  be  parties  to  n^otiable  instru- 
ments, nor  is  it  necessary  for  the  purposes  of  their  business ;  hence, 
one  of  two  attomies  in  partnership  has  no  implied  authority  to 
bind  his  partner  by  a  note  in  the  name  of  the  firm,  though  given 
for  their  debt  {x).  The  authority  implied  bjr  law,  is  an  authority 
to  bind  the  firm  in  the  name  of  tne  partnership,  and  in  that  only : 
hence,  where  a  firm  consisted  of  J.  B.  and  C.  H.,  the  partnership 
name  being  "  J.  B."  only,  and  C.  H  accepted  a  bill  in  the  name  of 
"J.  B.  and  Co.,"  it  was  held  that  J.  B.  was  not  bound  thereby  (y). 
If  a  bill  of  exchange  is  drawn  upon  a  firm,  and  one  of  the  partners 
accept  it  in  his  own  name,  this  acceptance  binds  the  partnership  (z). 
So  it  A.,  B.,  and  C,  are  in  partnership,  and  A.  draws  a  promissory 
note,  by  which  he  promises  individually  to  pay  the  money,  and 
which  he  si^s  with  nis  own  name  only,  but  prefixing  to  his  signa- 
ture "/or  JL,  -B.,  and  C,"  this  binds  the  whole  partnership  (a). 
Where  there  are  several  partners,  it  is  competent  to  either  of  them, 
by  his  indoreement,  in  the  name  of  the  firm,  to  pass  their  interest 
in  the  bill  (J) ;  and  such  indorsement  made  by  one  partner  for  the 
satisfaction  of  his  separate  debt  cannot  be  questioned  in  an  action 
by  the  indorsee  against  the  acceptor,  without  showing  that  the  in- 
dorsement was  at  the  time  unknown  to  or  unauthorized  by  the  other 
partner  (c).  If  a  creditor  of  one  of  the  partners  collude  with  him 
to  take  security  for  his  individual  debt,  out  of  the  partnership  funds, 
knowing  at  the  time  that  it  is  without  the  consent  of  the  other 
partners,  it  is  fraudulent  and  void ;  but  if  it  be  taken  bond  fide 
without  such  knowledge  at  the  time,  no  subsequently  acquired 
knowledge  of  the  misconduct  of  the  partner,  in  giving  such  security, 
can  disaffirm  the  act. 

If  a  bill  is  sent  into  circulation  after  the  dissolution  of  a 
partnership,  all  the  partners  must  join  in  the  indorsement,  and 
one  by  putting  the  partnership  name  thereon  cannot  bind  the 
rest ;  for  the  moment  the  partnership  ceases,  the  partners  become 
distinct  persons ;  from  that  time  they  are  tenants  in  common  of 
the  partnership  property  undisposed  of  (d).  In  like  manner,  after 
a  secret  act  of  bankruptcy  committed  by  one  of  two  partners, 
the  other  cannot,  by  an  indorsement  in  the  name  of  the  firm, 
transfer  the  property  in  a  bill  which  belonged  to  the  firm  before 
the  bankruptcy;  for  the  partnership  having  ceased  to  exist,  the 
solvent  partner  is  to  be  considered  as  tenant  in  common  with  the 
assignees  of  the  bankrupt  partner,  and  the  property  in  the  bill  can 
only  be  transferred  by  their  respective  indorsements  (e).    Where  a 

(ii)  Dickenson  ▼.  Ta/py,  10  B.  &  C.  128.  403. 

(x)  Hedley  v.  Bainbridge,  S  Q.  fi.  316 ;  (b)  Swan  v.  Steele,  7  East,  210 ;   Fere  v. 

2  G.  &  D.  483.  Mkby,  10  B.  &  C.  296. 

(y)  Kirk  v.  Blurton,  9  M.  &  W.  284 ;  (c)  Ridley  v.  Taylor,  13  East,  175. 

see   Forbes  v.  Marshall,   11  Excb.  166;  (</)  J bel  w.  Sutton,  S  Es^.ff.F.C,  108, 

Maclae  ▼.  Sutherland,  3  E.  &  B.  1.  Kenyan,  C.  J. 

(«)  Mason  v.  Itumsey,  1  Carapb.  384.  (e)  Ramsbottom  V.Lewis,  I  Campb.  279. 

(a)  Lord  Galway  v.  Matthew,  1  Cainpb. 
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bill  was  drawn  on  the  firm  of  "  J.  K.  &  Co."  under  which  firm  the 
defendant  and  his  partners  had  traded,  and  it  appeared  that  there 
were  other  partnerships  carried  on  under  the  same  firm,  in  which 
the  other  drawers  were  concerned,  but  in  which  the  defendant  had 
no  share ;  the  defendant  having  offered  to  show  that  this  bill  was 
not  drawn  on  account  of  the  partnership  in  which  he  was  con- 
cerned, but  on  account  of  one  of  the  others,  and  that  he  knew 
nothing  of  it.  Lord  Kenyan,  C.  J.,  was  of  opinion  that  the  de- 
fendant was  nevertheless  liable:  he  had  traded  with  the  other 
•  persons  under  that  firm ;  any  persons  taking  bills  under  it,  though 
without  his  knowledge,  had  a  right  to  look  to  him  for  payment  (/). 

Spiritual  Person. — To  assumpsit  by  the  indorsee  against  the 
indorser  of  a  bill  of  exchange,  the  defendant  pleaded,  that  the  bill 
was  made  and  indorsed  after  the  passing  of  the  stat.  57  Geo.  IIL 
c.  99  {ff),  which  restrained  spiritual  persons  from  being  occupied  in 
any  trade  or  dealing ;  that  the  plaintiffs  were  a  banking  company, 
(the  Northern  and  Central  Bank  of  England,)  of  which  certain  spi- 
ritual persons,  holding  benefices,  were  partners ;  that  the  trade  of  a 
banker  was  carried  on  by  the  said  partnership  for  the  profit  of  those 
spiritual  persons,  as  well  as  others,  contrary  to  the  form  of  the 
statute ;  it  was  held,  on  demurrer,  that  the  trade  of  a  banker  was 
within  the  meaning  of  the  statute,  and  consequently  that  the  plea 
was  good  (A).  The  inconvenience  likely  to  anse  from  this  decision 
induced  the  legislature  to  interpose ;  and  by  stat.  1  &  2  Vict.  c.  1 0, 
[20th  Feb.  1837]  certain  contracts,  by  banking  firms,  were  made 
valid,  in  cases  of  associations  or  corporations  then  formed,  or  which 
might  be  formed  before  the  end  of  the  next  session  of  parliament, 
although  any  spiritual  person  might  be  partner.  And  now,  by  stat. 
4  &  5  Vict.  c.  14,  after  reciting  that  "divers  associations  and  co- 
partnerships, consisting  of  more  than  six  members  or  shareholders, 
have  been  formed  for  the  purpose  of  carrying  on  the  business  of 
banking  and  other  trades  and  dealings  for  gain  and  profit,  and  were 
then  engaged  in  carrying  on  the  same,  by  means  of  boards  of  direc- 
tors or  managers,  committees,  or  other  officers,  acting  on  behalf  of 
all  the  members  or  shareholders  of  or  persons  otherwise  interested 
in  such  associations  or  co-partnerships ;  and  that  several  spiritual 
persons,  holding  dignities,  canonries,  benefices,  stipendiary  cura- 
cies, or  lectureships,  have  been  members  or  shareholders  of  or  other- 
wise "interested  in  divers  of  such  associations  or  co-partnerships, 
and  that  it  was  expedient  to  render  legal  contracts  entered  into  by 
such  associations  or  co-partnerships,  although  the  same  may  now  be 
void,  by  reason  of  such  spiritual  persons  bemg  or  having  been  such 
members  or  sharehokiers ;  it  was  enacted,  that  no  such  association 
or  co-partnership  already  formed,  nor  any  contract,  either  as  be- 
tween the  members,  partners  or  shareholders  composing  such  asso- 

(/)  Baker  v.  Charlton,  Peake's  N.  P.  C.  Vict.  c.  106 :  Beets.  29  and  80  of  this  latter 

80.     See  Athby  v.  Fere,  10  B.  &  C.  296  ;  act  contain  the  prohibitions  now  in  force 

South  Carolina  Bank  v.  Case,  8  B.  &  C.  427.  against  spiritual  persons  trading. 

{g)  This  act  wat  repealed  by  stat.  1  &  2  (A)  Hall  v.  Franklin,  8  M.  &  W.  259. 
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ciation  or  co-partnership  for  the  purpose  thereof,  or  as  between  such 
association  or  co-partnership  ana  other  persons,  heretofore  entered 
into  or  which  shall  be  entered  into  by  any  sudi  association  or  co- 
partnership already  formed  or  hereafter  to  be  formed,  shall  be 
deemed  to  be  illegal  or  void,  or  to  occasion  any  forfeiture  what- 
soever, by  reason  only  of  any  such  spiritual  persons  as  aforesaid 
being  or  having  been  a  member,  partner  or  shsureholder  of  or  other- 
wise interested  in  the  same ;  but  all  such  associations  and  co-part- 
nerships shall  have  the  same  validity,  and  all  such  contracts  shsul  be 
enforced  in  the  same  manner  to  all  intents  and  purposes,  as  if  no 
such  spiritual  person  had  been  or  was  a  member,  partner  or  share- 
holder of  or  interested  in  such  association  or  co-partnership :  pro- 
vided always,  that  it  shall  not  be  lawful  for  any  spiritual  person 
holding  any  cathedral  preferment,  benefice,  curacy  or  lectureship, 
or  who  shall  be  licensed  or  allowed  to  perform  the  duties  of  any 
ecclesiastical  office,  to  act  as  a  director  or  managing  partner,  or  to 
carry  on  such  trade  or  dealing  as  aforesaid  in  person. 


IIL  Of  the  Requisites  in  a  BUI  of  Exchange: — 
Stamp,  p.  368. 
Date,  p.  372. 
Alteration  of  B'tU,  p.  372. 

Of  the  Person  to  whom  the  Bill  is  made  payable^  p.  375. 
IVords,  "  or  Order,*'  p.  375. 
Consideration,  p.  376. 
Gaming,  p.  376. 

In  order  to  prevent  any  mistake  in  the  manner  of  penning  this  in- 
strument, (although  to  constitute  a  bill  of  exchange  there  is  not 
any  precise  form  required  (i),  )  a  foreign  and  inland  bill  of  exchange 
are  subjoined  in  the  proper  form : — 

Foreign  Bill. 
London,  1st  January,  1841. 

Exchange  for  10,000  Livres  Toumoises. 

At  two  usances  [or  "  at  sight,"  or  "  after  date"] 
pay  this  my  first  bill  of  exchange  (second  and  third  of  the  same 
tenor  and  date  not  paid,)  to  Messrs.  or  order, 

[or  "  bearer,"]  ten  thousand  Livres  Tournoises^  value  received  of 
them,  and  place  the  same  to  account  as  per  advice  from 

JAMES  OATLAND. 
To  Mr.  in  Paris, ) 

payable  at  i 

(1)  Per  Cur.  Lord  Raym.  1897. 
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Inland  Bill. 
£100 

London,  Ist  Jannaryy  1841. 


At  sight  [or  "  on  demand/'  "  at  days 

after  sight,"  "  at  after  date,"]  pay  to  Mr. 

or  order  [or  "  bearer"]  one  hundred  pounds,  for  value  received. 

SAMUEL  SKINNER. 

To  Mr.  merchant  in ) 

Bristol,  pajrable  at  ) 

An  instrument  which  appears  on  common  observation  to  be  a 
bill  of  exchange  may  be  treated  as  such,  althou^  words  be  intro- 
duced into  it  for  the  purpose  of  deception,  whicn  might  make  it  a 
promissory  note  (*).  The  figures  in  the  margin  of  a  bill  are  not  of 
Ae  same  authority  as  words  in  the  body  of  the  bill.  Where, 
therefore,  a  bill  of  exchange  was  expressed  in  figures  to  be  drawn  for 
245/.,  but  in  words  for  "  two  hundred  pounds  " :  it  was  held,  that  this 
was  a  bill  for  two  hundred  pounds,  and  being  an  ambiguitas patens ^ 
parol  evidence  was  not  admissible  to  show  that  the  words  "  and  fortv- 
five"  had  been  omitted  by  mistake  (Z).  With  respect  to  these  bills 
of  exchange,  the  folio wmg  rules  must  be  observed : — A  bill  of 
exchange  must  not  purport  to  be  payable  out  of  a  particular  fund, 
which  may  or  may  not  be  productive,  or  upon  an  event  which  may 
not  happen ;  for  it  would  perplex  the  commercial  transactions  of 
mankind,  if  paper  securities  were  issued  into  the  world  encumbered 
with  conditicms  and  contingencies,  and  if  the  persons  to  whom  they 
were  offered  in  negotiation  were  obliged  to  inquire  at  what  time 
these  uncertain  events  would  probably  be  reduced  to  a  certainty  (m). 
The  following  cases  will  iUustrate  mis  position : — An  action  was 
brought  by  payee  against  drawer  of  a  written  instrument  in  these 
words  (n):  — 

^^  Seven  weeks  after  the  date  pay  A.  B.  £  out  of  W.  Stewards 
money  as  soon  as  you  receive  it." 

It  was  objected,  ''that  it  was  payable  out  of  a  supposed  fund  at 
a  ftiture  time,  which  was  uncertain,  and  might  or  mi^t  not  happen." 
The  court  gave  judgment  for  the  defendant ;  and  I)e  Grey,  C.  J., 
said,  that  flie  instrument  or  writing  which  Constituted  a  good  bill 
of  exchange,  according  to  the  law  and  custom  of  merchants,  was  not 

(A)  AUan  ▼.  Uamom,  4  Campb.   115 ;  (m)  Jenney  ▼.  Herle,  Lord  Raym.  1S61 ; 

■ee  Lloyd  ▼.  Olher,  18  Q.  B.  471.  SUveiu  v.  Hill,  6  Etp.  N.  P.  C.  247. 

(0  Stumdertom  ▼.  Fiper,  6  Bingh.  N.  C.  (n)  Dawket  and  another   v.    Lord   de 

425.  Lorain*,  Z  Wila.  207  {  2  Bl.  R.  782,  S.  a 
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confined  to  any  certain  form  of  words,  yet  it  must  have  some 
essential  qualities,  without  which  it  was  not  a  bill  of  exchange  ;  it 
must  carry  with  it  a  personal  and  certain  credit  given  to  the  drawer, 
not  confined  to  credit  upon  any  thing  or  fund ;  that  the  payee  or 
indorsee  took  it  upon  no  particular  event  or  contingency,  except 
the  failure  of  the  general  credit  of  the  person  drawing  or  negotiating 
the  same.  So  where  the  instrument  declared  on  was,  "  Pay  A.  B. 
one  month  after  date  £  on  account  of  the  freight  of  the  Veale 
Galley.^*  It  was  objected,  that  it  was  an  order  upon  a  particular 
fund,  and  on  this  ground,  Lee^  C.  J.,  ruled  it  not  to  be  a  bill  of 
exchange.  Banbury  v.  Lisset,  Str.  1212.  So  where  a  bill  was 
drawn  by  an  officer  upon  his  agent,  requesting  him  to  pay  out  of  his 
growing  subsistence,  it  was  held  not  to  be  good  because  the  fund 
was  uncertain  (o).  So  a  request  to  J.  S.  to  pay  £  out  of  the 
monies  in  J.  S.'s  hands  (j?),  belonging  to  the  proprietors  of  the 
Devonshire  mines,  was  held  not  to  be  a  bill  of  exchange,  because 
it  was  uncertain  whether  the  fund  would  be  sufficient  to  pay  it. 
So  an  order  to  pay  money  out  of  the  fifth  payment,  when  it  should 
become  due,  and  it  should  be  allowed  by  the  drawer  (y).  The  same 
principle  was  recognized  in  the  following  case,  although  the  instru- 
ment was  held  to  be  a  good  bill  of  exchange:  J.  S.,  on  the  25th 
of  May,  1724,  drew  a  bill  on  (r)  J.  N.,  and  directed  him,  one  month 
after  date,  to  pay  A.  B.  or  order  £  as  his  quarter's  half-pay, 

from  24th  June,  1724,  to  25th  September  following.  The  court 
were  of  opinion  that  this  was  a  good  bill  of  exchange,  for  it  was 
not  payable  on  a  contingency  nor  out  of  a  particular  mnd,  and  was 
made  payable  at  all  events ;  and  was  drawn  upon  the  general  credit 
of  the  drawer,  not  out  of  the  half-pay ;  for  it  was  pavable  as  soon 
as  the  quarter  began  for  the  half-pay  mentioned  in  the  bill,  which 
was  not  to  be  due  till  three  months  after :  the  mention  of  the  half- 
pay  was  only  by  way  of  direction  to  the  drawee,  how  he  should 
reimburse  himself 

Of  the  Stamp.-- A  bill  of  exchange  cannot  be  given  in  evi- 
dence («),  nor  is  it  in  any  maimer  available,  unless  it  be  duly 
stamped,  that  is,  not  only  with  a  stamp  of  the  proper  value,  but 
also  with  a  stamp  of  a  proper  denomination,  or  the  peculiar  stamp 
appropriated  to  this  species  of  instrument  bv  the  legislature.  The 
enactment  of  stat.  31  Geo.  III.  c.  25,  s.  19,  that  no  bill,  draft,  or 
order,  &c.  shall  be  given  in  evidence,  or  available  in  law,  unless  the 
paper  is  lawfully  stamped,  is  incorporated  in  stat.  55  Geo.  III.  c. 
184,  s.  8  {i).     The  19th  section  of  this  act  prohibits  the  re-issuing 

I                                             (o)  Josselyn  v.   Lacier,   10  Mod.   294,  and  11  Mod.  884,  Leach's  Edit. 

I                                          816;  Fort.  281,  S,  C;  MS.  Serjt.  Hill,  {q)  Hay  dock  y.  Lynch  (on  demurrer)  to 

vol.  82,  p.  1.     See  Russell  v.  Powell,  14  declaration,  Lord  Raym.  1563. 

M.  &  W.  418.  (r)  Macleod  ▼.  Snee,  Lord  Raym.  1481  j 

(p)  Jenney  v.  Herle,  B.  R.  {on  error)  Str.  762,  and  11  Mod.  400,  Leach's  Edit 

from  C.  B.  Str.  591,  and  more  fully  re-  (*)  1  B.  &  P.  N.  R.  80. 

ported  in  8  Mod.  265 ;  Lord  Raym.  1861,  (0  Field  v.  Woodt,  7  A.  &  E.  114. 
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a  bill  of  exchange  which  has  been  paid,  and  a  bill  issued  contrary 
to  such  prohibition  is  void  (u). 

Notice  of  dishonour  of  a  bill  not  drawn  on  a  proper  stamp  is  not 
necessary  {x)j  for  it  is  worth  nothing. 

Before  the  10th  of  October,  1864,  the  amount  of  the  stamp 
duties  on  bills  of  exchange  was  regulated  by  stat.  66  Geo.  III. 
c.  184.  Since  that  date  other  duties  are  substituted  by  stat.  17 
k  18  Vict.  c.  83;  and  by  that  statute  and  the  16  4:  17  Vict, 
c.  60,  the  use  of  adhesive  stamps  on  drafts  or  orders  for  the  pay- 
ment of  money  was  introduced.  These  statutes  also  contain  pro* 
visions  expressly  preserving  the  effect  of  former  enactments  not  in- 
consistent with  them. 

The  following  instruments  are  now  exempt  from  duty: — All 
such  bills  under  40^.,  not  being  negotiable,  as  may  be  issued 
without  violating  the  provisions  of  the  17  Geo.  IIL  c.  30,  and 
the  48  Geo.  IH.  c.  88,  and  which  do  not  fall  within  the  schedule 
to  17  &  18  Vict  c.  83.  Bank  of  England  bills  and  notes,  notes 
for  one  pound,  one  guinea,  two  pounds  and  two  guineas,  payable 
to  the  bearer  on  demand,  issued  by  the  Bank  of  Scotland,  Royal 
Bank  of  Scotland,  or  the  British  Linen  Company  m  Scotland. 
Bills  or  notes  issued  by  bankers  paying  a  composition  in  lieu  of 
stamps  pursuant  to  9  Geo.  IV.  c  23.  Bills  drawn  for  the  expenses 
of  the  army  or  navy.  Cheques  on  bankers.  Notes  of  loan 
societies  (y). 

The  stamp  duty  is  imposed  upon  the  sum  actually  due  at  the 
time  of  taking  the  security,  and  not  upon  what  may  become  due  in 
future  for  the  use  of  the  money.  Hence  a  promissory  note  for  the 
payment  of  30/.  at  three  months  after  date,  with  interest  from  the 
date,  requires  a  stamp  applicable  to  a  note  not  exceeding  30/.  {z). 
So  where  a  note  reserves  interest  from  a  day  prior  to  the  date,  a 
stamp  applicable  to  the  principal  sum  is  sufficient  (a). 

The  legislature  having  in  contemplation  the  mistakes  which  might 
arise  in  tne  use  of  stamps  of  an  improper  denomination,  has,  by  stat 
37  Geo.  III.  c.  136,  made  provision  for  those  mistakes ;  for,  by  the 
fifth  section  of  that  statute,  it  is  enacted,  that  bills  and  notes  made 
after  the  passing  this  act,  and  liable  to  a  stamp  duty  by  stat.  31 
Geo.  III.  c.  26,  if  stamped  with  a  stamp  of  a  different  denomination 
than  is  required  by  the  last-^mentioned  act,  may,  if  the  same  be  of 
equal  or  superior  value  to  the  stamp  required,  be  stamped  by  the 
commissioners  on  payment  of  the  duty  and  penalty ;  that  k,  by  sect. 
6th  of  the  37  Geo.  III.  c.  136,  the  penalty  of  forty  shillings,  if  the 
bill  or  note  is  produced  to  the  commissioners  before  xt  is  payable, 
and  ten  poundk,  if  so  produced  after  it  is  payable.     Since  this 

(«)  Laxantt  ▼.  Coune,  8  Q.  B.  459;  (y)  See  Byles  on  Bills,  98,  7th  Edit. 

2  G.  &  D.  487.  (c)  Pruessing  v.  /»;,  4  B.  &  A.  20 K 

(x)  Candy  v.  Marricti,  1  B.  &  Ad.  696.  («)  mUs  v.  Noot,  4  Tyrw.  726. 
VOL.  I.  B  B 
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statute  of  37  Geo.  IIL  it  has  been  determined (6)  that  a  promissory 
note,  drawn  before  the  37  Geo.  IIL  c.  136,  upon  a  receipt  stamp 
of  equal  value  with  that  required  for  a  promissory  note,  is  not 
available  inlaw.  The  act  of  37  Geo.  III.  c.  136,  is  a  clear  legisla- 
tive declaration,  that  it  is  not  sufficient,  that  a  certain  sum  of 
money  be  paid  on  the  instruments  which  are  the  subjects  of  taxa- 
tion, but  the  stamp  used  must  be  of  the  proper  denomination  (c). 
By  Stat.  31  Geo.  ill.  c.  26,  s.  19,  bills  and  notes  were  forbidden 
to  be  stamped  after  they  were  made.  This  provision  is  still  in 
force. 

By  stat.  43  Geo.  IIL  c.  127,  s.  6,  it  is  enacted,  that  every  in- 
strument (d),  matter,  or  thing,  although  stamped  or  impressed  with 
any  stamp  of  greater  value  than  the  stamp  required  by  law,  shall  be 
valid  and  effectual,  provided  such  stamp  shall  be  of  the  denomi- 
nation required  by  law  for  such  instrument,  &c. 

An  unstamped  bill,  or  one  improperly  stamped,  cannot  be  read  to 
the  jury  as  evidence  of  the  contract,  or  any  part  of  it,  in  respect  of 
which  the  plaintiff  sues(e).  But  an  unstamped  bill  has  been 
allowed  to  be  given  in  evidence  to  negative  by  anticipation  a  plea  of 
payment  (/).  And  an  unstamped  instrument  may  now  be  admitted 
in  any  criminal  proceeding  (^). 

Where  partners  resident  in  Ireland  signed  and  indorsed  a  copper- 
plate impression  of  a  bill  of  exchange,  leaving  blanks  for  the  date, 
sum,  time  when  payable,  and  name  of  the  drawee,  and  transmitted 
it  to  B.  in  England  for  his  use,  who  filled  up  the  blanks  and  nego- 
tiated it ;  held,  that  this  was  to  be  considered  a  bill  of  exchange,  by 
relation  from  the  time  of  the  signing  and  indorsing  in  Ireland,  and 
consequently  that  an  English  stamp  was  not  necessary  (A).  But 
where  a  blank  acceptance  was  written  on  a  stamped  paper,  which 
aflerwards  was  filled  up  and  became  a  bill  of  exchange,  it  was  held 
that  the  bill  could  not  be  considered  as  existing  by  relation  from 
the  time  of  acceptance  (t).  A  bill  of  exchange  drawn  in  England 
upon  a  person  abroad,  but  accepted  by  him,  payable  in  England,  is 
an  inland  bill,  and  requires  a  stamp  as  such  (A). 

Where  it  appeared  that  a  bill,  drawn  on  a  proper  stamp,  was 
originally  dated  on  the  2nd  of  September,  1793,  payable  twenty-^ne 
days  after  date ;  and,  while  it  continued  in  the  hands  of  the  drawer, 
was  altered  with  the  consent  of  the  acceptor,  to  be  made  payable 
fifty-one  days  after  date,  and  afterwards  with  the  like  consent  was 

(6)  Chamherlain  v.  Forter,  1  B.  &  P.  N.  {g)  17  &  18  Vict.  c.  83,  s.  27. 

R.  30.  \h)  Snaith  v.  Mingay,  1  M.  &  S.  87, 

(c)  Per  Sir  /.  Mansfield^  C.  J.,  deliver-  recognized  by  Parke,  J.,   Holdttoorth  y. 

ing  the  opinion  of  the  court  in  Chamber-  Hunter,  10  B.  &  C.  456. 

lain  V.  Porter,  1  B.  &  P.  N.  R.33.  (t)  Abraham*  v.  Skinner,  12  A.  &  E. 

(rf)  See  Farr  v.  Price,  1  East's  R.  5b,  763 ;  4  P.  &  D.  858. 

and  Taylor  v.  Hague,  2  East's  R.  414.  (k)  Amner  v.  aark,  2Cr.  M.&  R.468  ; 

Jardine  ▼.  Paym,  1  B.  &  Ad.  663.  1  Gale,  191. 
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again  restored  to  twenty-one  days  after  date,  and  the  date  brought 
forward  from  the  2nd  to  the  14th  of  September;  the  last  altera- 
tion having  been  made  on  the  30th  of  September,  the  bill  being  then 
over  due  according  to  the  original  tenor  of  it;  after  these  alterations, 
it  was  negotiated,  and  came  into  the  hands  of  plaintiff :  Lord 
KenyoTiy  C.  J.,  nonsuited  the  plaintiff;  and,  on  a  motion  to  set 
aside  the  nonsuit,  the  court  were  clearly  of  opinion,  that  the  nonsuit 
was  proper ;  for  that,  at  the  time  when  the  last  alteration  was  made, 
the  operation  of  the  bill,  as  it  originally  stood,  was  quite  spent ; 
that  it  was  a  new  and  distinct  transaction  between  the  parties ;  and 
that  therefore  there  ought  to  have  been  a  new  stamp  (J).  The  plaintiff 
declared  as  indorsee  of  a  bill  of  exchange  against  the  acceptor,  and 
it  appeared  that  the  bill  in  question,  which  was  drawn  by  Giles  and 
Co.,  on  the  3rd  of  June,  1807,  payable  to  their  own  order,  and  ac- 
cepted by  the  defendant  at  three  months'  date,  was  exchanged  by 
him  with  Giles  and  Co.,  for  their  acceptance  of  a  bill  drawn  by  the 
defendant  for  the  same  sum  at  eighty-five  days,  payable  to  his  order, 
the  object  being  that  Giles  and  Co.  should  put  the  -defendant  in 
cash  before  his  acceptance  became  due.  On  the  23rd  of  June, 
before  Giles  and  Co.  or  the  defendant  had  passed  the  respective 
securities  to  any  other  person,  it  was  agreed  to  procrastinate  the 
payment  of  the  bills  by  post-dating  them  the  23rd  of  June,  instead 
of  the  3rd.  The  court  were  of  opinion,  that  the  alteration  ren- 
dered a  new  stamp  necessary  ;  observing  that  the  delivery  of  the 
bill  by  the  drawer  to  the  acceptor,  and  the  re-delivery  of  it  for  a 
valuable  consideration,  such  as  the  exchange  of  acceptances,  has 
been  held  to  be,  since  Cowley  v.  JDunlopy  7  T.  R.  665,  a  nego- 
tiation of  the  bill;  that  the  several  drawers  were  mutual  purchasers 
of  each  other's  acceptances ;  and,  as  the  alteration  was  made  while 
the  bill  was  in  this  course  of  negotiation,  and  after  it  had  continued 
so  twenty  days,  (during  which  time  it  was  in  the  power  of  the 
drawer  and  payee  to  have  passed  it  to  any  third  person,)  it  was  in 
effect  drawing  a  new  bill  (m).  So  where  a  promissory  note,  payable 
by  the  defendant  to  the  plaintiff  or  order,  was  originally  expressed 
to  he  for  value  received,  but  the  day  after  it  had  been  signed  and  de- 
livered by  defendant  to  plaintiff,  it  was  by  consent  of  the  parties 
altered,  by  the  addition  of  the  words  for  the  good  will  of  the  lease 
and  trade  of  Mr.  F.  K,  deceased;  it  was  held,  that  as  the  alteration 
was  material,  as  well  because  it  was  evidence  of  a  fact  which,  if 
necessary  to  be  inquired  into,  must  otherwise  have  been  proved  by 
different  evidence,  as  also  because  it  pointed  out  the  particular  con- 
sideration for  the  note,  and  put  the  holder  upon  inquiring,  whether 
that  consideration  had  passed,  and  as  such  alteration  was  made 
after  the  note  had  issued,  a  new  stamp  was  necessary  (w).  An 
alteration  made  with  the  assent  of  the  defendant,  the  acceptor,  and 

(0  Bovman  v.  Nicholl,  5  T.  R.  537.  &  P. 

(m)  Cardwell  ▼.  Martin,  9  East,  190.  (n)  Knilly.  Williams,  10  East,  ^l. 

See  also  Bathe  y.  Taylor ,  16  East,  412, 
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before  the  bill  was  negotiated^  has  been  held  not  to  be  a  re-issuing, 
so  as  to  require  a  fresh  stamp  {a\  So  where,  after  issuing  of  a 
joint  and  several  note,  the  name  of  a  third  party  was  added,  with 
eonsent  of  all  parties,  as  an  additional  surety  (p).  An  objection,  on 
the  ground  of  the  insufficiency  of  the  stamp,  cannot  be  taken  after 
payment  of  money  into  court  ( q).  At  the  trial  the  objection  should 
m  general  be  taken  before  the  instrument  is  read.  If  the  judge  ride 
against  the  objection,  his  decistcm  cannot  be  reviewed,  nor  ought 
he  to  reserve  the  point  (r). 

Omission  of  Date. — Regularly,  every  bill  of  exchange  ought  to 
be  dated  :  but  in  the  following  cases,  where  the  day  of  the  date 
was  omitted  in  the  declaration,  the  court  said  they  would  intend 
the  bill  to  bear  date  on  the  day  when  it  was  made.  A  date  is  not 
et  the  substance  of  a  deed,  for  if  it  want  a  date,  or  have  a  false  or 
impossible  date,  as  the  30th  of  February,  yet  the  deed  is  good  («). 
Case  on  a  foreign  bill  of  exchange  payable  at  double  usance  from 
the  date,  and  it  was  alleged  that  the  party  beyond  the  sea  drew  the 
bill  on  a  certain  day,  and  that  the  same  was  presented  to  and  ac- 
cepted by  the  defendant  Exception  that  the  date  of  the  bill  was 
not  set  forth.  The  court  said,  that  they  would  intend  the  bill 
dated  at  the  time  of  drawing  it  Judgment  for  plaintiff  {t). 
In  an  action  by  the  payee  against  the  maker  of  a  promissory 
note,  dated  the  28th  of  June,  1837,  the  plaintiff  in  his  particulars 
eave  credit  for  the  payment  of  tliree  years'  interest  on  account. 
It  appeared  that  the  note  was  made  in  1839  ;  it  was  held,  that  the 
bill  of  particulars  had  reference  to  the  date  of  the  note,  and  there- 
fore that  the  interest  became  payable  from  the  year  1837,  and  not 
from  the  year  1839,  when  the  note  was  actually  made(u).  In 
the  case  of  a  bill  dated  on  a  Sunday,  the  court,  in  the  absence  of 
evidence,  would  not  presume  the  acceptance  to  have  been  written 
on  that  day ;  and  even  if  it  had,  such  an  act  would  not  be  an  act  of 
ordinary  calling  within  stat.  29  Car.  II.  c.  7  (x).  Parol  evidence  is 
admissible  to  show  from  what  time  an  undated  bill  was  intended  to 

AUercUion  of  BUI. — A  bill  of  exchange,  or  any  other  executory 
written  contract,  is  avoided  by  an  alteration  in  a  material  part, 
although  such  alteration  is  made  by  a  stranger  (z).  A  bill  of  ex- 
change was  drawn  on  defendant  on  the  26th  March,  1788,  payable 

(o)  L9ykar\f  ▼.   A^hfwdt    12    Moove,  (t)  De  \a  Courtier  v.  BeUamy^  2  Show. 

281.  422 ;  Hague  v.  French,  Ej&chequer  Cham- 

(p)  Cbtton  y.   Simpton,  3   Nev.  &  P.  ber  (in  error),  S  B.  &  P.  173. 
248 ;  8  A.  &  E.  186.     But  see  Ga/tdtter  v.  (u)  Ckeetham  ▼.  Sturtewmt,  12  M.  &  W. 

WaUh,  6  £.  &  B.  83.  515. 

{q)  Israel  ▼.  Benjamin,  8  Campb.  40.  (x)  Begbie  v.  Leoi,  1  Cr.  &  J.  180. 

(r)  17  &  18  Vict.  c.  125,  i.  81 ;  Siordidi  {y)  Davis  v.  Jones,  25  L.  J.,  C.  P.  91. 

▼.  KuctinMkh  17  C.  B.  251.  (s)  Davidson  ▼.  Cooper,  11  M.   &  W. 

(«)  GoddardTt  case,  2  Co.  5,  a.  778,  affirmed  in  error,  13  M .  &  W.  343. 
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three  months  after  date  to  J.  S.  and  accepted  by  defendant. 
After  tuxeptancey  and  while  the  bill  remained  in  the  hands  of  J.  S. 
tlie  payee,  the  date  of  the  bill  was  altered  by  some  person  miknown, 
from  the  26th  March,  1788,  to  die  20th  March,  1788,  without 
the  authority  or  privity  of  defendant :  J.  S.  the  payee,  afterwards 
indorsed  the  bill  so  altered  to  the  plaintiffs  for  a  valuable  consider 
ration.  It  did  not  appear  that  plaintiffs  knew  of  the  alteration  at 
the  time  when  the  bill  was  indorsed  to  them.  Payment  having 
been  refused,  plaintiffs  sued  the  defendant  as  acceptor.  The  decla- 
ration contained  two  special  counts,  one  on  a  bill  dated  the  20th 
March,  1788,  the  other  on  a  bill  dated  the  26th  March,  1788,  and 
the  money  counts.  Special  verdict.  The  case  was  argued  twice 
in  B.  R.,  after  which  tne  court  {Bulkr,  J.,  dissentient)  gave  judg^ 
ment  for  defendant,  on  the  ground  that  the  alteration  of  the  instru- 
ment had  avoided  it  (a).  So  if  the  word  '^  date*'  be  inserted^  in- 
stead of  the  word  '^  sight"  (b).  So  where  a  bill  having  been  acc^ted 
generally,  the  drawer,  without  the  consent  of  the  acceptor,  aaded 
the  words  ''  payable  at  Mr.  B.'s,  Chiswell  Street  (c) ;  and  this  is 
the  case  though  the  plaintiff  be  an  indorsee  for  value,  who  took 
the  bill  bona  fide  and  without  knowledge  of  the  alteration  (d).  So 
the  addition  of  the  words  "  interest  to  be  paid  at  6  per  cent,  per 
annum,"  written  at  the  comer  of  the  note,  and  not  in  the  body,  ift 
a  material  alteration  avoiding  the  note  {e). 

But  a  mere  correction  of  a  mistake,  as  by  inserting  the  words 
"  or  order,"  in  furtherance  of  the  intention  of  the  parties,  will  not 
vitiate  the  bill  (/).  So  where  two  persons,  being  jointly  indebted 
to  another,  agreed  to  give  him  a  bill  of  exchange,  to  be  drawn  by 
one  of  the  debtors,  and  accepted  by  the  other,  instead  of  whicn 
they  sent  him  a  promissory  note,  made  by  the  one  and  indorsed  by 
the  other,  which  he  immediately  returned  to  be  altered  into  a  bill 
of  exchange,  which  was  done  accordingly  t  it  was  held,  that  such 
alteration,  only  fulfilling  the  terms  of  the  agreement,  might  be 
considered  as  the  correction  of  a  mistake,  and  did  not  render  a 
new  stamp  necessary,  the  instrument  never  having  been  negotiated 
as  a  promissory  note  (g).  So  if  the  alteration  be  not  in  Sie  time 
of  payment,  sum,  &c.,  or  other  material  part,  the  bill  will  not  be 
affected  by  it.  Hence,  writing  on  the  bill  the  place  where  it  was 
to  be  paid,  before  the  bill  was  negotiated,  at  the  request  of  the 
ee,  has  been  held  not  to  destroy  the  validity  of  the  bill  (A)» 
ere  the  acceptor  had  made  the  bill  payable  at  his  own  house, 

(a)  Master   v.    Miller,   4  T.   R.   320,  (0   Warrington  v.  Early y  2SI,.  J.,  Q^h. 

affirmed  on  error,  2  H.  Bl.  141.  47. 

(6)  Long  V.  Moore,    Kenyon,    C.  J.,  3  (/)  Byrom  v,   Thompton,  11  A.  &  B. 

Esp.  N.  P.  C.  155.  31. 

(c)  Cowle  V.  HaUall,  4  B.  &  A.  197.  (g)  Webber  y.  Maddockt,  8  Campb.  1. 

id)  Birchfield  v.  Moore,  28  L.  J.,  Q.  B.  See  Cole  v.  Parkin,  12  East,  471. 

261 ;  and  see  also  Gardner  v.  Walsh,  5  IS,.  (H)  Trapp  v.  Spearman,  Kenyan,  C.  J.; 

&  B.  83.  and  see  Fanthato  v.  Peet,  28  L.  /.,  Ex.  814. 
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and  some  time  after  delivery  to  payee,  at  the  request  of  payee, 
altered  the  place  of  payment  to  a  banker's ;  it  was  held  to  be  im- 
material (i).  Three  persons  joined  as  drawer,  acceptor,  and  first 
indorser,  in  making  an  accommodation  bill ;  and  it  was  afterwards 
issued  for  value  to  J.  S.  Previously  to  its  being  issued,  its  date 
had  been  altered  :  it  was  held,  that  the  acceptor,  having  assented 
to  the  alteration  when  he  was  informed  of  it,  it  was  no  answer  to 
an  action  on  the  bill  against  him,  that  the  bill  had  been  so  altered 
without  the  consent  of  the  drawer  and  first  indorser,  and  that  a 
fresh  stamp  was  not  necessary  in  consequence  of  such  alteration, 
the  bill  having  been  altered  before  it  was  issued  in  point  of  law. 
An  accommodation  bill  is  not  issued  until  it  is  in  the  hands  of 
some  person  who  is  entitled  to  treat  it  as  a  security  available  in 
law  (A). 

But  in  all  these  cases  it  lies  on  the  plaintiff  to  show  that  the 
altei-ation  was  made  previous  to  the  note  being  issued  (Z) ;  and 
where  an  alteration  appears  upon  the  face  of  a  bill,  the  party 
producing  it  must  show  that  the  alteration  was  made  with  consent 
of  parties,  or  before  issuing  the  bill  (m).  Where  the  words  "  or 
order"  had  been  substituted  for  "  or  other,"  and  the  attesting 
witness,  who  had  prepared  the  note,  stated  that  he  could  not  say 
whether  the  alteration  was  in  his  handwriting  or  not,  but  that  he 
ought  to  have  drawn  the  note  originally  with  the  words,  "  or 
order,"  and  it  appeared  that  the  defendant  had  paid  two  years' 
interest  on  the  note ;  this  was  held  to  be  reasonable  evidence,  from 
which  it  might  be  inferred  that  the  alteration  had  taken  place  with 
the  defendant's  consent  (n).  If,  upon  a  bill  being  presented  for 
acceptance,  the  drawee  alters  it  as  to  the  time  of  payment,  and 
accepts  it  so  altered,  if  the  holder  acquiesces  in  such  alteration 
and  acceptance,  the  bill  will  be  good  as  between  these  parties  (o). 
But  if,  after  a  bill  has  been  drawn  and  indorsed,  and  before  it  is 
accepted,  the  drawee  alter  it  by  postponing  the  time  of  payment, 
it  renders  the  bill  void  (p).  So  where  a  bill  was  delivered  by  the 
drawee  to  the  payee,  and  afterwards  its  date  was  altered  by  an 
agreement  between  the  payee  and  drawee  before  acceptance,  in  an 
action  by  payee  against  acceptor,  it  was  held  void,  for  it  was  nego- 
tiated when  delivered  by  the  drawee  to  payee,  and  therefore 
required  a  fresh  stamp  (q).  But  where  drawer  sues  acceptor  upon 
a  bill  and  fails,  in  consequence  of  having  altered  the  bill  in  a 

(0   Walter  v.  Cubley,  2  Cr.  &  M.  151 ;  Parker,  2  M.  &  Gr.  909  ;  3  Scott's  N.  R. 

4  Tyrw.  87.  233. 

{k)  Downet  v.  Richardtont  5  B.  &  A.  (n)  Cariis  ▼.    Tattenall,   2   M.  &  Gr. 

674.  890 ;  3  Scott's  N.  R.  257. 

(0  Johnton  v.  Duke  of  Marlborough^  2  (o)  Paton  v.  Winter,  1  Taunt.  420. 

Stark.  313.  (p)  Outhwaite   v.  Luniley,   4   Campb. 

(m)  Per   Best,  C.  J.,    in   Henman    v.  179. 

Dickinson^  5  Bingh.  184;  see  also  Knight  (q)  Walton  v.  Hastings,  4  Campb.  223. 
V.  Clentents,  8  A.  &  £.  215  ;  Clifford  v. 
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material  part,  he  may  still  recover  on  the  counts  on  the  original 
consideration  (r).  A  cancellation  by  a  third  person,  through  mis- 
take,  of  an  acceptance  will  not  avoid  the  bill  (s). 

Of  the  Person  to  whom  the  Sill  is  made  payable. — Regularly  a 
bill  of  exchange  ought  to  be  made  payable  to  a  real  person ;  but  if 
it  be  drawn  payable  to  a  fictitious  payee  or  order,  and  indorsed  in 
his  name,  hy  concert  between  the  drawer  and  acceptor^  it  will  be  con- 
sidered as  a  bill  payable  to  bearer,  and  may  be  declared  on  as  such 
in  an  action  by  an  innocent  indorsee  for  a  valuable  consideration 
against  the  drawer;  Collis  and  others  v.  £mett,  1  H.  Bl.  313;  or 
against  the  acceptor ;  Gibson  and  another  v.  Minet  and  another ^ 
1  H.  Bl.  669.  JBut  see  contr.  the  opinions  of  Eyre,  C.  J.,  and 
Heath,  J.,  1  H.  Bl.  pp.  598,  625,  with  whom  Lord  Thurlow,  Ch., 
concurred.  But  if  the  circumstance  of  the  payee  being  a  fictitious 
person  is  unknown  to  the  acceptor,  he  cannot  be  declared  against 
on  the  bill,  either  as  a  bill  payable  to  bearer,  or  to  the  order  of  the 
drawer  (t).  Where  the  drawer  subscribed  himself  as  Thomas 
Wilson,  when  his  name  was  Thomas  Wilson  Richardson ;  it  was 
held,  that  he  was  not  to  be  esteemed  to  have  committed  a  forgery, 
unless  it  were  proved  that  the  omission  of  his  surname  was  for 
purposes  of  fraud  (u).  If  the  payee  be  a  person  to  be  ascertained 
ex  post  facto,  the  bill  will  be  invalid  (x). 

Words,  "  or  Order. ^' — The  negotiability  of  a  bill  of  exchange 
depends  on  its  being  made  payable  to  A.  or  order,  or  to  A.'s  order, 
or  to  A.  or  bearer.  See  post,  on  the  transfer  of  bills  of  exchange. 
A  bill  payable  to  A.'s  order  is  the  same  as  if  it  were  made  payable 
to  A.  or  order  (y),  and  may  be  declared  on,  without  alleging  that 
A.  did  not  make  any  order  for  the  payment  of  the  bill  to  any  other 
person {z).  In  Hilly,  Lewis,  Salk.  133,  exception  was  taken  that 
a  bill  was  payable  to  defendant  only,  without  the  words,  "  or  his 
order,"  ana  therefore  not  assignable  by  the  indorsement ;  and  Holt, 
C.  J.,  agreed  that  the  indorsement  of  this  bill  did  not  make  him 
that  drew  the  bill  chargeable  to  the  indorsee ;  for  the  words  "  or 
his  order,"  give  authority  to  the  plaintiff  i^a)  to  assign  it  by  indorse- 
ment ;  and  it  is  an  agreement  by  the  first  drawer  that  he  would 
answer  it  to  the  assignee ;  but  the  indorsement  of  a  bill  which  has 
not  the  words  "  or  his  order,"  is  good,  or  of  the  same  effect  between 
the  indorser  and  the  indorsee,  to  make  the  indorser  chargeable  to 
the  indorsee. 

"  Value  received'^ — The  essence  of  a  bill  of  exchange  is,  that  it 

(r)  Atkinson  v.  Hawdon,  2  A.  &  E.  628.  (x)  Storm  v.  Stirling,  23  L.  J.,  Q.  B. 

(<)  Raper  ▼.  Birkbeek,    15   Bast,    17.  298;  S.  C.  3  £.  &  B.  832. 

See  Novelli  v.  Boisi,  2  B.  k  Ad.  757.  (y)  Per  Holt,  C  J.,  12  Mod.  310. 

(0  Bennett  v.  Fam$Uy  1  Campb.  130.  {%)  Smith  v.  J^Clure,  6  East,  476. 

(«)  Schultx  V.  jittUy,  2  B.  N.  C.  544.  (a)  Quisre,  Payee. 
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is  negotiable  or  payable  to  order^  and  that  it  id  payable  generaUy, 
not  out  of  a  particular  fund.  It  is  not  necessary  to  insert  me 
words  "value  received "  (6). 

A  bill  of  exchange  is  presumed  to  be  made  upon  a  good  and  valu- 
able consideration ;  and  in  actions  not  between  immediate  parties 
some  suspicion  must  be  cast  on  the  plaintifTs  title  before  tie  can 
be  compelled  to  prove  what  consideration  he  has  given  for  it.  But 
when  suspicion  is  cast  on  the  plaintiff's  title,  by  showing  that  the 
bill  is  connected  with  some  fraud,  and  a  suspicion  of  fraud  be 
raised  from  its  being  shown  that  something  has  been  done  with  it 
of  an  illegal  nature,  as  that  it  has  been  clandestinely  taken  away 
or  has  been  lost  or  stolen ;  in  such  cases  the  holder  must  show  that 
he  g^ave  value  for  it  (c).  In  actions  between  immediate  parties, 
the  illegality  or  want  of  consideration  may  be  insisted  on  by  way 
of  defence  to  an  action  on  the  bill.  "  As  between  the  drawer  and 
payee,  the  consideration  may  be  gone  into,  yet  it  cannot  between 
the  drawer  and  indorsee ;  and  the  reason  is,  because  it  would  be 
enabling  either  of  the  original  parties  to  assist  in  a  fraud;"  per 
Ashhurst,  J.,  in  Lickbarrow  v.  Afason,  2  T.  R.  71.  But  the  want 
of  consideration  between  drawer  and  acceptor  is  no  defence  to  an 
action  at  the  suit  of  indorsees  for  value,  unless  they  take  the  bill 
with  notice  of  the  want  of  consideration  (e2),  and  the  onus  probandi 
lies  upon  the  defendant  (e). 

By  Stat.  9  Ann.  c.  14,  s.  1,  "  All  notes,  bills,  &c.,  where  the 
whole  or  any  part  of  the  consideration  was  for  money  or  any  other 
valuable  thing,  won  by  gaming,  &c.,  were  made  void,  as  by  stat  16 
Car.  II.  c.  7,  certain  gaming  contracts  were;  and  the  consequence 
of  these  enactments  was,  that  even  an  innocent  indorsee  could  not 
maintain  an  action  in  any  of  those  cases  which  fell  within  theii 
provisions  (/).  Although  there  was  not  any  substantive  clause  in 
the  Stat.  9  Ann.  c.  14,  which  avoided  the  contract,  yet  the  2nd  and 
the  6th  sect,  impliedly  avoided  all  contracts  to  enforce  winnings 
above  10/.  now  at  any  unlawful  game. 

By  Stat.  6  &  6  Will.  IV.  c.  41,  intituled  "  An  Act  to  amend  the 
Law  relating  to  Securities  given  for  Considerations  arising  out  of 
Gaming,  usurious  (^)  and  certain  other  illegal  Transactions,"  after 
reciting  clauses  in  the  foregoing  and  other  statutes  against  gaming, 
usury,  &c.,  it  is  enacted,  that  so  much  of  the  recited  acts  as  enact, 
that  any  note,  bill,  or  mortgage,  shall  be  absolutely  void,  shall  be 
repealed :  and  that  such  note,  bill,  or  mortgage,  which  under  those 
acts  would  have  been  absolutely  void,  shall  be  deemed  and  taken 

(6)   White  V.  Ledwick,  4  Dougl.   247;  ( /")  Bowyer  v.     Bampion,    Str.    1155; 

Hatch  V.  Trages,  1 1  Ad.  &  E.  702.  Shiilito  v.  T/teed,  7  Bingh.  405. 

(c)  Mill*  V.  Barber,  1  M,  &  W.  425;  (g)  The  statute  17  &  18  Vict.  c.  90, 
and  see  Smith  v.  Braine,  16  Q.  B.  244;  passed  the  1 0th  August;  1854,  repeals  the 
Ball  V.  Featherstone,  27  L.  J.,  Excb.  308.  laws  against  usury,    but    provides   that 

(d)  Robinson  ▼.  Reynolds,  2  Q.  B.  196 ;  nothing  therein  contained  shall  affect  acts 
1  G.  &  D.  526.  done  previously  to  the  passing  of  that  act. 

(«)  Mills  T.  Barber,  1  M.  St  W.  425. 
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to  have  been  made  for  an  illegal  consideration  {h);  and  the  said 
several  acts  shall  have  the  same  effect  virhich  they  would  respectively 
have  had,  if,  instead  of  enacting  that  such  note,  billy  or  mortgagCy 
should  be  absolutely  void,  they  had  provided  respectively  that 
every  such  note,  huly  or  mortgage,  should  be  deemed  to  have 
been  made  for  an  illegal  consideration^  with  a  proviso  that  this 
statute  shall  not  affect  any  note,  hill,  or  mortgage,  which  would 
have  been  good,  if  this  act  had  not  passed :  and  by  sect.  2,  in  case 
any  person  shall,  after  the  passing  of  this  act,  make,  draw,  give, 
or  execute  any  note,  bill  or  mortgage  for  any  consideration  on 
account  of  which  the  same  is  by  any  of  the  recited  acts  declared 
to  be  void,  and  such  person  shall  actually  pay  to  any  indorsee, 
holder  or  assignee  of  such  note,  bill  or  mortgage,  the  amount  of 
the  money  thereby  secured,  or  any  part  thereof^  such  monev  so 
paid  shall  be  deemed  to  have  been  paid  for  and  on  account  of  the 
person  to  whom  such  note,  bill  or  mortgage  was  originally  given 
upon  such  ill^al  consideration,  and  shall  be  deemed  to  be  a  debt 
due  from  such  last-named  person  to  the  person  who  shall  have  so 

Sid  such  money,  and  shall  be  recoverable  by  action  in  any  of  his 
ajesty's  courts  of  record.  A  bill  of  exchange  given  for  a  gaming 
debt  is  now  void,  therefore,  except  in  the  hands  of  bona  fide  holders 
without  notice  (t ).     This  statute  does  no£  mention  judgments  (A). 

The  Stat.  16  Car.  IL  c.  7,  and  so  much  of  the  stat.  9  Ann.  c.  14, 
as  was  not  altered  by  the  stat.  6  &  6  Will.  IV.  c.  41 ,  are  now  re- 
pealed by  the  stat.  8  &  9  Vict.  c.  109,  s.  16,  the  18th  section  of 
which  enacts,  that  all  contracts  or  agreements,  whether  by  parol 
or  in  writing,  by  way  of  gaming  or  wagering,  shall  be  null  and 
void  (Z). 

Gambling  transactions  in  foreign  funds  (m)  are  not  within  the 
Stock  Jobbing  Act,  stat.  7  Geo.  II.  c,  8  («),  nor  are  foreign  securi- 
ties (o).  A  plea  to  an  action  by  drawer  against  acceptor,  that  the 
bill  was  given  for  goods  sold  by  the  plaintiff,  a  foreigner,  to  the 
defendant,  for  less  than  the  real  value,  to  be  smuggled  into  this 
kingdom,  was  held  bad,  on  special  demurrer,  a  foreigner  not  being 
bound  to  respect  the  revenue  laws  of  this  country.  Note. — The 
foreigner  had  not  taken  any  personal  part  in  the  transaction  ( p). 

For  other  instances  of  securities,  expressly  avoided  by  the  legis- 
lature, see  Byles  on  Bills,  122,  7th  edit. 

(k)  See  Edmunds  v.  Gnrvei,  2  M.  &  W.  966.  affirmed  on  error,  11  A.  ft  E.  980. 
642;  Applegaith  v.  Colleyy  10  M.  &  W.  {I)  See  Fitch  v.  Jones,  24  L.  J.,  Q.  B. 

731 ;  Bingham  ▼.  Stanley,  2  Q.  B.  117  ;   1  29S ;  5.  C.  5  E.  &  B.  238. 
G.  &  D.  287  ;  and  Carter  v.  James,  Exch.  (»i)   Wells  v.  Porter.  2  Bingh.  N.  C.  722. 

T.  T.  1844,  where  Aiderson,  B.,  said  he  (n)  Made  perpetual  by  stat.  10  Geo.  II. 

was  the  only  survivor  of  the  judges  who  c.  8.     See  Mortimer  v.  M^CallaUf  7  M.  ft 

decided  Edmunds  v.  Grotes,  and  that  it  W.  20 ;  afT.  9  M.  ft  W.  636. 
could  not  be  supported.  (o)  Oakley  v.  Bigby,  2  B.  N.  C.  732. 

(i)  Hay  v.  Ayling,  20  L.  J.,  a  B.  171  ;  (p)  Pellecatt  v.  Angell,  2  Cr.  M.  ft  R. 

5.  a  16  Q.  B.  428.  811. 

(k)  See  Lane  ▼.  Chapman,  11  A.  &  E. 
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A  bill  may  be  negotiated  after  it  is  due,  unless  there  be  an  agree- 
ment for  the  purpose  of  restraining  it ;  and  the  party  who  takes  a 
bill  for  a  good  consideration,  after  it  becomes  due,  is  not  precluded 
from  suin^  the  acceptor  by  the  circumstance  of  the  bill  being  an 
accommodation  bill  (q).  In  Brown  v.  Davies,  3  T.  R.  82,  it  was 
said  by  Buller,  J.,  that  generally,  when  a  note  is  due,  the  party  re- 
ceiving it  takes  it  on  the  credit  of  the  person  who  gives  it  to  him. 
To  this  position  Kenyon,  C.  J.,  agreed,  with  the  addition  of  this 
circumstance,  that  it  must  appear  on  the  face  of  the  note  to 
have  been  dishonoured,  or  knowledge  be  brought  home  to  the 
indorsee  that  it  had  been  so.  See  Mr.  J.  Lawrence's  approbation 
of  the  foregoing  rule  in  Boehm  v.  Stirling ,  7  T.  R.  431.  in  Taylor 
V.  Mather,  3  T.  R.  483,  n.,  Buller,  J.,  said,  that  it  had  never  been 
determined  that  a  bill  or  note  was  not  negotiable  after  it  became 
due,  but  if  there  were  circumstances  of  fraud  in  the  transaction, 
and  it  came  into  the  hands  of  plaintiff  by  indorsement,  after  it 
became  due,  he  had  always  left  it  to  the  jury,  upon  the  slightest 
circumstance,  to  presume  that  the  indorsee  was  acquainted  with  the 
fraud.  See  also  Tinsonv^Francis,  I  Campb.  19,  where  the  holder 
of  a  note  had  given  a  ftiU  consideration  for  a  note  after  it  became 
due,  but  was  not  permitted  to  recover  in  an  action  against  the 
maker,  the  maker  having  proved  that  the  note  was  originally  made 
without  consideration ;  Lord  Ellenborough,  C.  J.,  observing,  "  That 
after  a  note  or  bill  is  due,  it  comes  disgraced  to  the  indorsee,  and  it 
is  his  duty  to  make  inquiries  concerning  it ;  if  he  takes  it,  though 
he  gives  a  full  consideration  for  it,  he  takes  it  on  the  credit  of  the 
indorser,  and  subject  to  all  the  equities  with  which  it  may  be  encum- 
bered" (r).  And  in  CrippsY.  iJavis,  12  M.  &  W.  165,  Parke,  B., 
says,  "  The  reason  why  a  party  who  takes  an  overdue  bill  or  note 
takes  it  with  all  its  equities,  is  because  on  the  face  of  it,  it  carries 
suspicion ;  that  does  not  apply  to  the  case  of  a  bill  or  note  payable 
on  demand."  A  promissory  note  payable  on  demand,  is  intended 
to  be  a  continuing  security  (s).  The  indorsee  of  an  overdue  bill  or 
note  is  liable  to  such  equities  only  as  attach  on  the  bill  or  note 
itself,  and  not  to  claims  arising  out  of  collateral  matters  existing 
between  the  earlier  parties  to  it{t).  Therefore  to  an  action  by  the 
indorsee  of  an  overdue  note  against  the  payee,  a  debt  due  to  the 

Eayee  from  a  former  indorsee  cannot  be  set  oir(M).  If  the  plaintiff 
as  received  the  bill  from  a  person  who  could  have  maintained  an 
action  on  the  bill,  then  the  circumstance  of  the  indorsement,  afler 
the  bill  became  due,  is  not  sufficient  to  let  in  the  defence  of  an 
illegal  consideration  (x).     Whoever  takes  a  bill  after  its  dishonour, 

(q)  Charles  v.  Marsden,  1  Taunt.  224  ;  (*)  Per  Parke,  B.,  in  Brooks  y.  Miichell, 

Slurtevant  v.  Ford,  4  M.  &  Gr.  101 ;  S.C.  9  M.  &  W.  18. 
4  Scott,  N.  R.  668.  (0  Burrough  v.  Moss,  10  B.  &  C.  563. 

(r)  In  Slurtevant  v.  Ford,  4  M.  &  6.  («)  Whitehead  v.  Walker,  10  M.  &  W. 

101,  Cresswell,   J.,    says    "perhaps   the  696. 

better  expression  would  be  that  he  takes  {x)  Chalmers  v.  Lanion,  1  Camp.  283  ; 

the  bill  subject  to  all  its  equities."  Fairclough  y.  Paria,  9  Exch.  690. 
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takes  it  with  all  the  infirmities  belonging  to  it.  Crossley  v.  Haniy  13 
East^  498.  A  bill  paid  at  maturity  cannot  be  reissued,  and  no  action 
can  afterwards  be  maintained  upon  it  by  a  Fubsequent  indorsee ;  but 
if  it  be  paid  and  indorsed  before  it  becomes  due,  it  will  be  a  valid 
indorsement,  in  the  hands  of  a  bona  fide  indorsee  (y).  If  a  bill  of 
exchange,  payable  to  the  order  of  a  third  person  who  has  indorsed 
it,  be  dishonoured  when  due  and  taken  up  by  the  drawer,  it  ceases 
to  be  negotiable  {z).  But  it  is  otherwise  if  the  bill  be  payable 
to  the  drawer's  own  order.  "  A  bill  of  exchange  is  negotiable,  ad 
infinitum^  until  it  has  been  paid  or  discharged  on  behalf  of  the  ac- 
ceptor. If  the  drawer  has  paid  the  bill,  it  seems  that  he  may  sue 
the  acceptor  upon  the  bill,  and  if  instead  of  suing  the  acceptor  he 
put  it  into  circulation  on  his  own  indorsement  only,  it  does  not 
prejudice  any  of  the  other  parties  who  have  indorsed  the  bill,  that 
the  holder  should  be  at  liberty  to  sue  the  acceptor"  (a).  But  the 
drawer  of  an  accommodation  bill  is  in  the  same  situation  as  the 
acceptor  of  a  bill  for  value ;  he  is  the  person  ultimately  liable ;  and 
his  payment  discharges  the  bill  altogether  (i). 


IV.  Of  Presentment  for  Acceptance : — 

Acceptance,  p.  380. 

Qualified  Acceptance,  p.  381. 

Liability  of  t hie  Acceptor,  p.  383. 

Non- Acceptance  and  Notice  thereof,  p.  384. 

Notice  to  Drawer,  p.  385. 

Notice  to  Indorser,  p.  387. 

Protest,  p.  389. 

Lost  Bill,  p.  391. 

Liability  of  the  Drawer  on  Non- Acceptance,  p.  391  • 

Presentment  for  Acceptance:— When  a  bill  is  drawn  payable 
within  a  certain  time  after  sight,  it  is  necessary,  in  order  to  fix  the 
time  when  the  bill  is  to  be  paid,  to  present  it  to  the  drawer  for 
acceptance. — In  other  cases,  it  is  not  essentially  necessary  for  the 
holder  to  present  the  bill  before  it  is  due ;  but  it  is  advisable  to 
procure  an  acceptance,  if  possible ;  for  by  that  means  another  debtor 
IB  added  to  the  drawer,  who  becomes  a  new  security,  and  conse- 
cj^uently  makes  the  bill  more  negotiable.  There  is  not  any  fixed 
time  when  a  bill  drawn  payable  within  a  certain  time  after  sight, 
shall  be  presented  to  the  drawee..  But  due  diligence  must  be  used, 
and  care  taken  that  the  bill  be  presented  within  a  reasonable  time* 

(y)  Burbridgey,  Manners,  SC&mp,  19^;  (a)  Per  Lord  Ellenborough,   in  Callow 

MorUy  v.  Culverwell,  7  M.  &  W.  174;  v.  Lawrence,  3  M.  &  S.  96;  Hubbard  r, 

Attenborough  v.  Mackenzie,  25  L.  J.,  Exch.  Jackson,  4  Bing.  890. 

244.  (6)  Lazarus  y.   CowU,  3  Q.   B.  459 ; 

(z)  Beck  ▼.   Robley,  1   H.  Bl.  89,  n. ;  Parr  y.SeweU,  16  C.  B.  684. 
Barkam  ▼.  Caddy,  9  A.  8e  £.  281. 
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"  The  only  rule  which  can  be  appKed  to  all  cases  of  bills  of  exchange 
is,  that  due  diligence  must  be  used.  Due  diligence  is  the  only  thing 
to  be  considered,  whether  the  bill  be  foreign  or  inland,  or  whether 
the  bill  be  payable  at  or  so  many  days  after  sight,  or  in  any  other 
manner."  PerBuUer,  J.,  2  H.  fel.  669.  It  seems  that  whether 
due  diligence  has  been  used  is  a  question  of  law,  but  dependent 
upon  (acts,  viz,  the  situation  of  the  parties,  their  places  of  abode, 
and  the  facility  of  communication  between  them.  See  Darbishirt 
V.  Parker^  6  East,  3.  The  holder  went  to  the  place  at  which  the 
bill  was  addressed.  Finding  the  house  shut  up,  tie  inquired  for  the 
drawee  in  the  neighbourhood ;  this  was  held  to  be  a  sufficient 
presentment  in  Hine  v.  Allely  (c),  recognized  in  Buxton  v.  Jones  ((f), 
where  Tindaly  C.  J.  said,  it  was  not  necessary  to  present  the  bill  to 
the  drawee  personally.  If  he  chose  to  remove  from  the  house, 
pointed  out  by  the  bill  as  his  place  of  residence,  he  was  bound  to 
leave  sufficient  funds  on  the  premises. 

Acceptance. — Formerly  an  acceptance,  or  promise  to  accept,  an 
existing  (e)  bill,  by  collateral  writing  (/),  or  even  by  parol  {g\ 
(except  for  the  purpose  of  charging  the  drawer  of  an  inland  bill 
with  damages  and  costs,  see  3  &  4  Ann.  c.  9,  s.  5,)  was  equally 
binding  with  an  acceptance  on  the  face  of  the  bill ;  provided  the 
expressions  used  clearly  and  unequivocally  (A)  meant  an  accept- 
ance of  the  bUl.  By  stat.  1  &  2  Geo.  IV.  c.  78,  s.  2,  no  accept- 
ance of  any  inland  bill  after  the  1st  of  August,  1821,  was  sufficient 
to  charge  any  person,  unless  such  acceptance  were  in  writing  on 
such  bill,  or,  it  there  were  more  than  one  part  of  such  bill,  on  one 
of  the  said  parts.  Anunsigned  acceptance  (t),  written  on  the  face 
of  a  bill  of  exchange,  was  not  made  invalid  by  this  statute ;  but  it 
was  a  question  for  the  jury  whether  it  was  intended  to  operate  as 
an  acceptance  in  its  present  form,  or  to  be  subsequently  completed 
by  signature.  This  statute  extends  to  every  part  of  the  United 
Kingdom,  and  applies  to  the  case  of  a  bill  drawn  in  one  part  of 
ScoUand  or  Ireland,  upon  another;  but  a  bill  drawn  in  Ireland 
upon  a  person  in  England,  is  not  an  inland  bill  within  the  fore- 
going section,  and  consequently  might  be  accepted  without  writing 
on  such  bill  (A).  But  now  by  stat.  19  &  20  Vict,  c  97,  "  no  ac- 
ceptance of  any  bill  of  exchange,  whether  inland  or  foreigny  made 
after  the  31st  of  December,  1866,  shall  be  sufficient  to  charge  any 
person  unless  the  same  be  in  writing  on  such  bill,  or  if  there  be 
more  than  one  part  of  such  bill  in  one  of  the  said  parts,  and  signjed 
by  the  acceptor  or  some  person  duly  authorized  by  him." 

(c)  4  B.  &  Ad.  624.  (A)  See  Rtet  v.  Warvnck,  2  B.  &  A. 

{d)  1  Man.  &  Gr.  88.  118;  Powell  v.  Jones,  1  Esp.  N.  P.  C.  17. 

(e)  Johwon  t.  Collings,  1  East,  98.  (i)  Dufaur  v.  Oxenden,  1  M.  &  Rob.  90, 

(/)  Powell  V.  Monnier,  I  Atk.  611.  Patteton,  J. 

Q)  Lumley  v.  Palmer^  2  Str.  1000.  (k)  Mahoney  v.  Athlin,  2  B.  &  Ad.  478. 
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Qualified  AcceptajHX.—A  qualified  acceptance  is^  when  the 
drawee  undertakes  to  pay  the  bill  in  any  oUier  manner  than  ac- 
cording to  the  tenor  and  etTect  thereof.  This  ^;)ecies  of  acceptance, 
if  qualified  with  a  condition,  is  called  a  conditional  acceptance. 
The  holder  of  a  bill  may  consider  a  qualified  acceptance  as  a  nullity, 
and  protest  the  bill  for  ncm-acceptance,  after  which  he  is  precluded 
from  insisting  upon  it  as  an  acceptance  (J) ;  but  if  the  header 
acquiesces  in  it,  then  such  an  acceptance  becomes  absolute  only 
on  the  performance  of  the  condition,  which  must  be  averred  in  the 
declaration.  If  the  acceptor  of  a  bill  cancels  bis  acceptance,  and 
the  holder  causes  it  to  be  noted  for  non-acceptance,  he  thereby 
precludes  himself  from  contending,  that  an  acceptance  of  a  bill 
once  made  cannot  be  retracted  in  point  of  law  (an).  Whether  an 
acceptance  once  made  could  be  cancelled  by  the  acceptor,  while 
the  bill  remained  in  his  hands,  was  considered  as  doubtful.  Lord 
Kenyofif  C.  J.,  is  said  tp  have  determined  at  nisi  pviua,  that  it 
could  not.  See  6  East,  200,  and  1 5  East,  20.  But  it  has  since 
been  solemnly  determined  that  it  can.  Cox  v.  3Voy,  5  B.  &  A. 
474  (n>.  If  an  agreement  to  accept  is  conditional,  and  a  third 
person  takes  the  bill,  knowing  of  tne  conditions  annexed  to  the 
agreement,  he  takes  it  subject  to  such  conditions.  Per  Lord 
Mansfieldy  C.  J.,  delivering  the  opnion  of  the  court,  in  Mason  v. 
Hunt^  Doug.  299.  Formerly  it  was  a  question  whether  an  accept- 
ance making  the  bill  payable  at  a  particular  place  was  a  qualified 
acceptance.  By  the  1  &  2  Geo.  IV.  c.  78,  it  was,  however, 
enacted,  that  an  acceptance  payable  at  a  banker's  or  other  particu- 
lar place  IS,  as  against  the  acceptor,  a  general  acceptance,  unless  the 
acceptor  express  in  his  acceptance  mat  the  bill  is  payable  there 
only  and  not  otherwise  or  elsewhere. 

Whether  an  acceptance  be  conditional  or  absolute  is  a  question 
of  law(o).  A  bill  of  exchange  dated  8  September,  1856,  drawn 
and  payable  four  months  after  date,  was  accepted  in  these  words — 
"Accepted,  payable  at  Messrs.  O.  &  Co.,  London. — No.  1766. 
Due  December  11th,  1856;"  and  then  followed  the  signature  of 
the  acceptor  in  a  different  handwriting.  It  was  held,  that  this  was 
not  a  qualified  acceptance,  and  that  the  bill  became  due  on  the 
11th  January,  1867  (p). 

The  following  cases  will  illustrate  the  nature  of  qualified  accept- 
ances : — 

Defendant  accepted  a  bill  of  exchange,  to  pay  it  when  goods  cou- 
signed  to  him,  and  for  which  the  bill  was  drawn,  were  sold.  Plain- 
tiff counted  upon  the  custom  of  merchants.     After  verdict  for 


8 


(I)  Sproat  ▼.  MaUhewa,  1  T.  R.  182.  (o)  Sproat  v.  Matthewt,  1  T.  R.  182. 

(m)  Bentinck  ▼.  Darrien^  6  East,  199.  (p)  Panshawe  ▼.  Peet,  26  L.  J.,  Q.  B. 

(fi)  And   tee   RalU    v.    Denmstoun,  6  314. 
Ezch.  483;  S.  C,  20  L.  J.,  Exch.  278. 
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plaintiff  it  was  moved  in  arrest  of  judgment,  that  this  acceptance, 
depending  on  the  contingency  of  the  sale  of  goods,  was  not  within 
the  custom  of  merchants,  or  negotiable.  But  the  court  (after  con- 
sideration) held  it  good  ;  for  though  the  plaintiff  might  have  revised 
to  take  such  an  acceptance,  yet  he  might  submit  to  take  it.  And 
it  would  affect  trade  if  factors  were  not  allowed  to  use  this  caution, 
when  bills  are  drawn  before  they  have  an  opportunity  to  dispose  of 
the  goods  (9).  So  where  defendant  accepted  a  bill  of  exchange 
upon  account  of  the  ship  Thetis^  when  in  cash  for  the  said  vessels 
cargo^  and  the  plaintiff  averred,  that  at  the  day  when  the  bill 
became  payable,  the  defendant  was  in  cash  for  the  said  ship's 
cargo ;  it  was  objected,  in  arrest  of  judgment,  that  the  defendant 
was  not  liable  by  this  conditional  acceptance  ;  but  the  court  over- 
ruled the  objection  (r).  So  an  answer,  that  the  bill  would  not  be 
accepted  till  a  navy  bill  was  paid,  was  held  a  conditional  acceptance 
to  pay  when  the  navy  bill  should  be  dischai^ed  («).  So  when  the 
answer  was,  ^'  it  will  not  be  accepted  until  the  ship  with  the 
wheat  arrives  from  Scotland :"  this  was  held  to  import  a  promise 
to  accept  the  bill  on  the  arrival  of  the  cargo ;  and  that  the  cargo 
having  arrived,  the  defendant  was  liable  as  acceptor  (<)• 

Defendant  accepted  a  bill  of  exchange  to  pay  part  of  the  sum  of 
money  mentioned  in  the  bill ;  this  was  held  to  be  valid,  although 
it  was  contended,  that  such  partial  acceptance  was  not  within  the 
custom  of  merchants  (w).  It  the  payee  of  a  bill  annexes  a  con- 
dition to  his  indorsement  before  tne  bill  has  been  accepted,  the 
drawee,  who  afterwards  accepts  it,  is  bound  by  that  condition; 
and  if  the  condition  is  not  performed,  the  property  in  the  bill 
reverts  to  the  payee,  and  he  may  recover  the  contents  against  the 
acceptor  (x).  Where  the  defendant  accepted  a  bill  of  exchange  in 
these  terms,  "  accepted  on  condition  of  its  being  renewed  until 
the  28th  November,  1844,"  it  was  held  that  the  word  "renewed" 
might  be  read  "extended,"  and  that  the  plaintiff  was  at  liberty  to 
treat  the  acceptance,  as  he  had  done  in  the  declaration,  as  an 
acceptance  of  the  bill  itself,  making  it  payable  at  an  extended 
time  {y). 

There  is  also  a  kind  of  acceptance,  called  acceptance  supra  protest^ 
where  a  bill  being  refused  acceptance  by  the  drawer,  is  accepted  by 
some  third  person  for  the  honour  of  a  party  to  it.  "It  is  an 
undertaking  to  pay  if  the  original  drawee  upon  a  presentment  to 
him  for  payment  should  persist  in  dishonouring  the  bill,  and  such 
dishonour  by  him  be  notified  by  protest  to  the  person  who  has 
accepted  for  honour"  {z). 

(q)  Smith  V,  Abbott,  Str.  1152.  (y)  RusteU  v.  Phillipt,  14  Q.  B.  891 ; 

(r)  Julian  v.  Shobrooke,  2  Wils.  9.  S.  C.  19  L.  J.,  Q.  B.  297. 

(f)  Pierson  v.  Dunlop,  Cowp.  571.  («)  Per  Ellenborough,  C.  J.,  in  Hoare  v. 

Miln  V.  Prest,  4  Campb.  393.  Cazenove,  16  East,  391  ;  and  see  Mitchell  v. 


(0 
(0 


{u\  Wegersloffe  v.  Keene,  Str.  214.  Baring,  10  B.  &  C.  11. 

(jr)  Robertson  v.  Kenrington,  4  Taunt.  30. 
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Liability  of  the  Acceptor.— The  acceptor,  by  reason  of  his  accept- 
ance, which  is  prima  fcune  evidence  of  his  having  in  his  hands 
effects  of  the  drawer  to  answer  the  amount  of  the  bill,  is  considered 
as  the  principal  debtor,  and  primarily  liable  to  all  the  parties  to  the 
bill;  and  an  express  agreement  only  will  discharge  him.  The 
acceptor  undertakes  to  pay  the  sum  specified  in  the  bill,  and  inte- 
rest according  to  the  legal  rate  of  interest  where  the  bill  becomes 
due;  but  his  engagement  does  not  extend  any  further;    conse- 

2uently  the  acceptor  of  a  foreign  bill  is  not  liable  for  re-exchange  (a). 
Lny  party  to  the  bill  may  maintain  an  action  against  the  ac- 
ceptor, if  the  bill  is  not  duly  honoured.  If  the  holder  of  a  bill 
of  exchange  brings  separate  actions  against  an  acceptor  (6),  drawer, 
and  indorser,  at  the  same  time,  the  court  will  stay  the  proceedings 
in  any  stage  of  the  action  against  the  drawer,  or  any  of  the 
indorsers,  upon  payment  of  the  amount  of  the  bill  and  costs  of 
that  particular  action ;  and  will  now  (by  R.  G.  Trin.  T.,  1  Vict.) 
stay  proceedings  in  the  action  against  the  acceptor,  on  the  same 
terms;  though  formerly  he  must  have  paid  the  costs  in  all  the 
actions,  because  he  was  the  original  defaulter  and  the  occasion  of 
all  those  costs  (c).  The  holder  of  a  bill  of  exchange,  having  been 
informed  that  the  acceptor  had  not  received  any  consideration  for 
it,  and  that  he  had  accepted  the  bill  merely  to  accommodate  the 
drawer,  for  several  years  after  it  became  due,  received  interest  upon 
the  bill  from  the  drawer,  and  neglected  to  call  upon  the  acceptor 
for  payment.  At  length  he  brought  an  action  against  the  acceptor; 
and  it  was  held  that  it  would  well  lie ;  and  Suller,  J.,  said,  that 
nothing  but  an  express  agreement  would  discharge  an  acceptor ; 
and  the  plaintiff's  conduct  in  this  case  only  meant,  that  he  would 
try  to  recover  the  amount  of  the  bill  from  the  drawer,  who  was  the 
true  debtor,  if  he  could  (d).  But  the  holder  of  the  bill  may  dis- 
chai^e  the  acceptor  by  parol  (e). 

The  drawee  (who  was  also  the  payee)  of  a  foreign  bill  of  ex- 
change drawn  in  three  parts,  accepted  and  indorsed  one  part  to  a 
creditor,  to  remain  in  his  hands  until  some  other  security  was  given 
for  it;  and  afterwards  accepted  and  indorsed  another  part,  for 
value,  to  a  third  person.  The  acceptor  substituted  another  security 
for  the  part  first  accepted,  whereupon  it  was  given  up  to  him :  it 
was  held,  that  the  holder  of  the  part  secondly  accepted  was  en- 
titled to  recover  on  the  bill  against  the  acceptor  (/). 

An  acceptance  in  blank  charges  the  acceptor  for  the  amount 
which  the  stamp  will  cover,  and  for  the  time  limited  by  the  stamp 
laws,  and  is  an  "  authority  "  to  anybody  to  draw  upon  the  ac- 


(a)  WooUey  v.  Crawford^  2  Camp.  445.       See  Steele  v.  Harmer,  4  Exch.  \  {in  error). 

(b)  Smith  V.  Woodcock,  Same  v.  Dudley,  (e)  Whatley  v.  Tricker,  1  Camp.  85. 
4  T.  R.  691.  (/)  Holdsworth  v.  Hunter,  10  B.  &  C. 


ic)  See  Comee  v.  Taylor,  10  Exch.  441.       449. 
(d)  Dingwall  v.  Dunster,  Doug.  247. 
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ceptor  {g)  when  it  may  be  convenient  to  do  so,  or  when  the  person 
to  whom  the  paper  is  given  may  think  it  advisable  to  apply  it  to 
this  purpose  (A). 

Non-Acceptance  and  Notice  thereof. — If  a  bill  is  presented,  and 
an  acceptance  refused,  or  qualified  acceptance  only  offered,  or  any 
other  default  made,  due  diligence  must  be  used  in  giving  notice 
thereof  to  the  drawer,  if  the  holder  means  to  resort  to  nim  for 
payment;  and  this  rule  ought  to  be  observed,  although  the  bill  pre- 
sented for  acceptance  be  a  bill  payable  at  a  certain  time  after  date; 
for  although  it  oe  not  necessary  to  present  a  bill  of  this  description 
for  acceptance  at  all,  yet  if  it  be  presended  and  dishonoured,  notice 
becomes  requisite  in  the  same  manner  as  upon  non-payment :  and 
it  is  not  sufficient  to  give  notice  of  the  non-acceptance  at  the  same 
time  with  the  notice  of  non-payment  (t).  But  the  omission  of  the 
notice  of  non-acceptance  will  not  vitiate  the  remedy  against  the 
drawer  at  the  suit  of  a  subsequent  bona  fide  indorsee  for  a  valuable 
consideration  without  notice,  who  was  not  in  possession  of  the  bill 
at  the  time  of  the  dishonour  (k).  The  notice  of  the  dishonour 
may  be  either  written  or  oral.  If  written,  the  Question  of  its 
sufficiency  is  to  be  determined  by  the  court;  if  oral,  oy  the  jury  (/). 
A  notice  which  gives  such  a  description  of  the  bill  as  would  not 
mislead,  is  sufficient  (m).  It  may  be  sent  by  post  (w).  It  must  be 
given  within  a  reasonable  time  (o).  What  is  reasonable  time 
appears  to  be  a  question  of  law  dependent  on  facts,  viz.  the 
situation  of  the  parties,  the  place  of  their  abode,  and  the  facility  of 
communication  between  them.  Where  the  parties  reside  in  Lon- 
don, or  in  the  same  town,  notice  must  be  given  in  time  to  be 
received  in  the  course  of  the  day  following  the  day  of  dishonour  (p). 
Where  the  parties  reside  in  different  places,  it  is  sufficient  to  send 
off  notice  on  the  day  next  after  the  day  of  dishonour  {q).  In 
Muilman  v.  lyEguinOy  2  H.  Bl.  565,  which  was  the  case  of  a 
foreign  bill  drawn  payable  in  the  East  Indies,  a  certain  time  afler 
flight,  the  court  determined,  that  it  was  not  necessary  to  send 
notice  of  the  dishonour  by  any  accidental  foreign  ship,  which  sailed 
thence,  not  direct  for  Engkmd ;  but  that  it  was  sufficient  to  have 
sent  notice  by  the  first  regular  English  ship  whidi  sailed  for  Eng- 
land, considering  the  latter  in  the  nature  of  a  regular  post  between 
the  two  countries.  But  where  a  bill  was  drawn  in  duplicate  on 
the  12th  of  August  at  Carbonear,  in  Newfoundland,  payable  ninety 
days  after  sight,  on  S.  &  Co.  in  England,  for  the  freight  of  a  voyage 

{g)  Mimmiagut  ▼.  Pwkmt,  22  L.  J.,  C.  1011 ;  FhiUipt  v.  Gould,  S  C.  &  P.  SS6, 
P.  188.  (m)  Bromage  v.  Faugtuut,  9  a  B.  608. 

(A)  Arnold  ▼.  Allpori,  27  L.  J.,  Exch.  (n)   Woodcock  v.  Houldsworth,  16  M.  & 

42.  W.  126. 

(t)  Rotcow  V.  Hardy f  2  Cnmp.  458.  S«e  (o)  Darhuhirt  v.  Parker,  6  East,  S. 

Dunn  V.  O'Keefe,  6  M.  &    S.  282;  and  {p)  Smith  ▼.   Muilett,  2  Camp.    208; 

Bartlett  v.  Benton,  14  M.  &  W.  7SS.  miliams  v.  Smith,  2  B.  &  Aid.  500. 

(k)  Dunny,  O'Keefe,  ubitup.  (q)  ffUliamsy.  Smith,  tupra, 

it)  See  Metcalfe  y.  Richardton,  II  C.  B. 
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from  Liverpool  to  Carbonear ;  and  the  bill  was  not  presented  for 
acceptance  until  the  16th  of  November;  and  it  was  proved  that 
Carbonear  was  twenty  miles  from  St.  John's,  with  a  daily  com- 
munication between  those  places,  and  from  St.  John's  there  was  a 
post-office  packet  three  times  a  week  to  England,  the  average 
voyage  being  about  twelve  days ;  it  was  held,  that  the  jury  had  pro- 
perly found  that  the  bill  was  not  presented  for  acceptance  withm  a 
reasonable  time,  no  circumstances  being  proved  in  explanation  of 
the  delay  (r). 

The  holder  of  a  bill  of  exchange,  on  non-acceptance,  and  protest, 
and  notice  thereon,  has  an  immediate  right  of  action  against  the 
drawer ;  and  the  Statute  of  Limitations,  therefore,  runs  against  him 
from  that  time^  and  not  from  the  non-payment  of  the  bill  when 
due  («). 

Notice  to  Drawer, — The  rule  which  requires  notice  to  be  given 
within  a  reasonable  time  by  the  holder  of  a  bill  of  exchange  to  the 
drawer^  of  the  drawee's  refusal  to  accept,  is  calculated  for  the 
benefit  of  the  drawer,  in  order  that  he  may,  upon  receiving  such 
notice,  withdraw  his  effects  out  of  the  hands  of  the  drawee.  On 
this  rule,  however,  an  exception  has  been  engrafted,  viz,  that  it  is 
not  necessary  to  give  such  notice  to  the  drawer,  where  the  drawer 
has  not  any  effects  in  the  hands  of  the  drawee,  at  the  time  when  the 
hill  is  drawn  ;  because  in  this  case  the  drawer  cannot  sustain  any 
injury  from  the  want  of  such  notice  (J) ;  but  if  the  drawer  has 
effects  in  the  hands  of  drawee,  at  the  time  the  Mil  was  drawn, 
though  it  does  not  appear  to  what  amount,  and  though  such  effects 
are  withdrawn  before  the  bill  can  be  presented,  the  circumstance 
of  there  not  being  effects  in  the  hands  of  the  drawee,  at  the  time  . 
when  the  hill  is  presented  for  acceptance,  and  refused,  will  not 
supersede  the  necessity  of  notice;  for  it  would  be  very  dangerous 
and  inconvenient,  merely  on  account  of  the  shifting  of  a  balance,  to 
hold  notice  not  to  be  necessary  ;  it  would  be  introducing  a  number 
of  collateral  issues  in  every  case  upon  a  bill  of  exchange,  to  exa- 
mine how  the  account  stood  between  the  drawer  and  drawee,  from 
the  time  the  bill  was  drawn  down  to  the  time  it  was  dishonoured  («). 
So  if  the  drawer  has  effects  in  the  hands  of  the  drawee,  at  any 
time  between  the  drawing  of  the  bill  and  its  becoming  due,  he  is 
entitled  to  notice,  although  he  had  not  any  such  effects  at  the  time 
of  bill  drawn  (x).  So  also  if  he  had  drawn  the  bill  for  the  accom- 
modation of  the  acceptor  (y). 

In  Terry  v.  Parher  («),  the  question  was,  whether  want  of  effects 

(r)  Straker  v.  Graham^  4  M.  &  W.  721.  Blackan  v.  Thren,  2  Campb.  503. 

(«)  Whitehead  v.  WaUcert  9  M.  &  W.  (x)  Hammond  v.  Du/rene,  8  Campb.  145. 

506.  iy)  Ex  parte  Heath,  2  Yes.  &   Beam. 

(/)   Walwyn  v.  St.  Quintmy  1  6.  &  P.  240  ;  SlHgh  v.  Sleigh,  19  L.  J.,  Exch.845. 

652  ;  R6geri  v.  Stevene,  2  T.  R.  718.  (s)  6  A.  &  E.  507 ;  1  Nev.  &  P.  752. 

(u)  Orr  y.    MaginnU,    7    East,    859; 

VOL.  I,  CO 
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excused  the  holder  of  a  bill  from  the  necessity  of  presenting  the 
bill  for  payment  at  its  maturity,  as  well  as  of  giving  notice  of  dis- 
honour to  the  drawer;  and  the  court  held  that  it  did  so  excuse 
him ;  for  the  same  reason  applied  equally  to  both  cases. 

In  Shaw  v.  Croft,  sittings  after  T.  T.  1798,  Kenyan,  C.  J.,  said, 
that  it  did  not  make  any  diH'erence  who  gave  notice  to  the  drawer  of 
the  dishonour  of  the  bill ;  and  in  that  case  ixded  a  notice  from  the 
acceptor  sufficient,  observing,  that  the  only  end  of  the  notice  was, 
that  the  drawer  might  have  recourse  to  the  acceptor.  See  also 
Jameson  v.  Surinton,  2  Campb.  373,  whei-e  Lawrence,  J.,  ruled, 
that  the  drawer,  who  had  received  due  notice  of  dishonour  from 
the  first  indorsee,  was  liable  to  the  second  indorsee,  who  had 
merely  given  notice  to  his  indorser.  And  in  Rasher  v.  Kieran,  4 
Campb.  87,  which  was  an  action  by  indoi-see  against  drawer.  Lord 
JSllenborough  held  it  sufficient  to  prove  that  defendant  had  notice 
of  dishonour  from  the  acceptor.  But  see  JSxp,  Barclay,  7  Ves. 
jun.  598,  contra  ©^  Eldon,  Ch.,  and  Stewart  v.  Kennett,  2  Campb. 
177  ;  per  Lord  Ellenharough,  C.  J.,  where  notice  was  by  a  mere 
stranger.  It  may  be  observed,  that  in  the  case  of  Exp.  Barclay, 
the  attention  of  the  court  was  not  directed  to  Lord  Kenyan's 
opinion  in  Shaw  y.  Craft.  But  this  point  is  now  quite  settled  by 
Chapman  v.  Keane  (a),  in  which  it  was  held,  that  it  is  sufficient  if 
the  notice  be  given  by  any  person  who  is  a  party  to  the  bill,  and 
that  it  need  not  proceed  either  immediately  or  derivatively  from 
the  holder. 

"  It  is  not  necessary  to  say,  whether  the  rule,  which  dispenses 
with  notice  in  cases  where  the  drawer  has  no  effects  in  the  hands 
of  the  drawee,  was  wisely  adopted  or  not.     That  rule  certainly 

Eroceeds  upon  the  ground  of  fi*aud  in  the  drawer ;  and  the  courts 
ave  said,  that  where  the  drawer  has  been  guilty  of  fraud,  he 
shall  not  claim  the  protection  of  those  rules  which  were  intro- 
duced for  the  benefit  of  drawers  acting  bona  fide.  When  a  person 
draws  a  bill  upon  another,  who  has  no  eflfects  in  his  hands,  he 
is  not  entitled  to  notice  of  its  being  dishonoured,  since  he  must 
know,  without  such  notice,  that  funds  have  not  been  provided  to 
answer  it."  Per  Chambre,  J.,  in  Clegy  v.  Cotton,  3  Bos.  4:  Pul. 
239.  In  Walwyn  v.  St.  Quiatitt,  1  Bos.  &  Pul.  652,  Eyre,  C.  J., 
said,  it  might  be  a  proper  caution  to  bill-holders  not  to  rely  on  it 
as  a  general  rule,  that  if  the  drawer  had  not  any  effects  in  the  hands 
of  the  acceptor,  notice  was  not  necessary.  The  cases  of  accept- 
ances on  the  faith  of  consignments  from  the  drawer,  not  come  to 
hand,  and  the  case  of  acceptances,  on  the  ground  of  fiair  mercantile 
agreements,  might  be  stated  as  exceptions,  and  there  might  possibly 
be  many  others.  See  also  Clegg  v.  Cotton,  3  Bos.  &  Pul.  239, 
where  A.,  the  agent  in  America  of  B.  in  England,  drew  a  biU 

(a)  4  Ncv.  &  M.  6a7 ;  3  A.  &  E.  193.      231 ;  and  Lytat  v.  Brymni,  19  L.  l^  C.  P. 
See  also  Harmon  ▼.  Ruscoe,  15  M.  &  W.      160;  iS*.  C.  6C.  B.  46. 
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upon  B.  and  indorsed  it  to  C,  also  residing  in  America,  who  in- 
dorsed it  oyer.  Before  the  btil  became  due,  A.  having  reason  to 
believe  that  B.  would  fail,  lodged  property  belonging  to  B.  in  the 
hands  of  C.  to  answer  the  bill  in  case  it  should  be  returned,  C. 
undertaking  to  restore  the  same  whenever  it  should  appear  that  he 
was  exonerated  from  the  bill.  Acceptance  and  payment  of  the 
bill  were  refused,  but  no  notice  was  given  to  A.;  held,  that  A. 
was  discharged ;  Heathy  J.,  observing,  that  no  doubt  the  rule  dis- 
pensing with  notice  proceeded  on  the  ground  of  a  supposed  fraud ; 
out  that  ground  was  not  applicable  to  a  case  where  an  agent  drew 
upon  his  principal,  unless  under  very  particular  circumstances. 
See  further  on  this  subject  the  opinion  of  Lord  EUenbarough,  C.  J., 
in  Brown  v.  Maffey^  16  East,  221 ;  and  Thackray  v.  Blachetty  3 
Campb.  165.  In  this  last  case.  Lord  Ellmborough  held,  that  the 
drawer  having  effects  in  hands  of  acceptor  before  bill  became  due, 
was  entitled  to  notice,  although  he  had  not  such  effects  at  time  of 
bill  drawn.  SeealsojRwcA^r  v. -HiZ/er,  3  Campb.217;  16  East,  43, 
8.  C.  See  also  Clandge  v.  Dalton,  4  M.  &  S.  226.  The  insol- 
vency of  the  acceptor  (&),  although  within  the  knowledge  of  the 
drawer,  will  not  supersede  the  necessity  of  notice  to  the  drawer,  of 
the  dishonour  of  the  bill.  Although  the  holder  may  have  lost  his 
remedy  against  the  drawer,  by  laches,  in  not  giving  notice,  yet  a 
subsequent  promise  to  the  holder,  by  the  drawer,  that  he  will  see 
the  bill  paid,  will  enable  the  holder  to  maintain  an  action  on  the 
biU(c). 

Notice  to  Indorser. — If  the  holder  of  a  bill  of  exchange  looks  to 
the  indorser  for  payment,  it  is  incumbent  on  him  to  give  notice  of 
the  dishonour  of^  tne  bill  within  a  reasonable  time ;  otherwise  the 
indorser  will  not  be  liable.  In  Bleasard  v.  Hirst  and  anothoTy  5 
Burr.  2670,  it  was  held,  that  the  indorsee  of  an  inland  bill  of  ex'^ 
change,  who  had  neglected  ixi  give  notice  to  his  indorser  of  the 
drawee's  refusal  to  accept  until  a  month  had  elapsed,  in  the  course 
of  which  the  drawer  became  a  bankrupt,  could  not  recover  against 
such  indorser.  Lord  Mansfieldy  C.  J.,  said,  in  this  case,  5  Burr. 
2672,  that  there  was  not  any  difference  in  tins  respect  between  an 
inland  and  a  foreign  bill. 

The  holder  of  a  bill  before  it  was  due  having  tendered  it  for 
acceptance,  which  was  refused,  kept  it  till  due,  without  giving 
notice  of  non-acceptancey  when  it  was  tendered  for  payment,  and 
refused,  and  then  immediately  returned  it  to  the  second  indorser, 
who,  not  knowing  of  the  laches,  took  up  the  bill ;  it  was  held,  that 
his  ignorance  of  the  laches  of  the  former  holder  did  not  entitle  him 
to  recover  f^ainst  the  first  indorser,  who  set  up  such  defence  (d)^ 
With  respect  to  the  drawer,  it  has  been  observed,  that  want  of 

(b)  Esdaile  ▼.  Sowerhy,  11  East,  114.  {d)  Rotcow  ▼.  Hardif,  12  East.  434.  But 

(c)  Hopei  V.  4ld9r,  6  East,  16,  n.  see  Dttnn  y.  (/Keffe,  ante,  p.  884. 
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eflfects  in  the  hands  of  the  drawee,  at  the  time  of  bill  drawn,  will 
supersede  the  necessity  of  notice ;  but  with  respect  to  the  indorser, 
as  he  has  not  any  concern  with  the  accounts  between  the  drawer 
and  drawee,  notice  of  non-acceptance  must  be  given  to  him  by  the 
holder  of  the  bill,  although  the  drawer  has  not  any  effects  in  the 
hands  of  the  drawee  («).  The  exception  to  the  general  rule  dispensing 
with  notice  where  there  are  no  effects  in  the  hands  of  the  drawee, 
is  confined  to  actions  brought  against  the  drawer :  the  indorser 
is  in  all  cases  entitled  to  notice.  Per  Lord  KenyoUy  C.  J.,  in 
Wilkes  V.  Jacks,  Peake*s  N.  P.  C.  202.  A  subsequent  promise  by 
the  indorser  is  a  waiver  of  the  objection  for  want  of  notice  if), 
and  it  is  immaterial  whether  such  promise  be  made  to  the  plaintiff, 
or  to  a  third  person  (g),  who  held  the  bill  at  the  time;  but  a  sub- 
sequent proposal  by  the  indorser  to  pay  the  bill  by  instalments, 
mcide  without  knowledge  of  all  circumstances  relative  to  the  bill 
having  been  dishonoured,  has  been  held  not  to  be  a  waiver  of  the 
objection  for  want  of  notice  (A). 

The  rule  requiring  notice  to  be  given  even  to  the  indorser,  is 
applicable  only  to  fair  transactions,  where  the  bill  has  been  given 
for  value  in  the  ordinary  course  of  trade.  In  an  action  against 
the  payee  of  a  note,  it  appeared  that  the  note  was  not  presented 
for  payment  till  the  day  after  it  became  due,  and  that  no  notice 
was  given  till  five  days  after  such  presentment;  but  it  also  ap- 

E earing  that  the  defendant  gave  no  value  for  the  note,  that  he 
mt  his  name  merely  to  give  it  credit,  and  that  he  knew  at  the 
time  that  the  maker  was  insolvent,  it  was  held,  that  the  plain- 
tiff was  entitled  to  recover.  De  Berdt  v.  Atkinson,  2  H.  Bl.  336. 
So  in  Sisson  v.  Thomlinsony  London  Sittings,  17th  December, 
1806,  MSS.,  Lord  JSllenborough,  C.  J.,  ruled,  on  the  authority 
of  the  preceding  case,  that  where  the  indorser  has  not  given  any 
consideration  for  a  bill,  and  knows  at  the  time  that  the  drawer 
has  not  any  effects  in  the  hands  of  the  drawee,  he  (the  indorser) 
is  not  entitled  to  notice  of  the  non-payment  as  a  bona  fide 
holder  for  a  valuable  consideration  would  be.  But  see  Smith  v. 
Beckett,  13  East,  187,  and  Brown  y.  Maffey,  15  East,  216;  in 
which  last  case  it  was  held,  that  an  indorser  is  entitled  to  notice 
of  dishonour,  although  he  has  not  received  any  value  for  his  in- 
dorsement, if  he  did  not  know  that  the  bill  was  an  accommodation 
bill  in  its  inception ;  and  see  also  Terry  v.  Parker  (t),  in  which 
Lord  Denman,  C.  J.,  dehvering  the  judgment  of  the  court,  observed 
that  the  case  of  De  Berdt  v.  Atkinson  could  hardly  be  supported, 
inasmuch  as  the  defendant  was  not  the  party  for  whose  accommo- 

(e)  OoodaU   r,  Dolieyt  1  T.   R.   712 ;  question.     In  this  case  the  issue  was  on 

Wilkei  ▼.  Jaeki,  Peake's  N.  P.  C.  202,  the  &ct  of  presentment     See  also  Hopky 

&  P.,  per  Kenyan,  C.  J.  v.  Du/resne,  16  East,  276,  as  to  what  shall 

(/)  Peake's  N.  P.  C.  202;  Lundiev,  be  evidence  of  a  waiver  of  the  objection. 

Robertson,  7  East,  231,  S.  P.,  recognized  (g)  Potter  v.  Rayworth,  18  East,  417. 

in  Jones  v.  Morgan,  2  Camp.  475,  and  in  (h)  Goodall  v.  Dolley,  1  T.  R.  712. 

Croxon  ▼.  Worthemy  5  M.  &  W.  5,  since  (i)  6  A.  &  £.  507  i  1  Nev.  &  P.  752. 
the  new  rules,  which  do  not  affect  the 
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dation  the  note  was  made ;  on  the  contrary,  he  lent  his  name  to 
accommodate  the  maker  (J), 

In  addition  to  notice,  it  was  formerly  held,  that  an  indorsee 
could  not  sue  his  indorser  until  he  had  demanded  payment  of  the 
drawer,  on  the  ground  that  the  indorser  was  only  a  warranter  for 
the  payment  of  the  drawer ;  but  this  doctrine  has  been  overruled, 
and  it  is  now  settled,  as  well  in  the  case  of  a  foreign  as  in  that  of 
an  inland  bill,  that  such  a  demand  is  not  necessary  (A). 

Proton— Foreign  bills  of  exchange  ought  to  be  presented  for 
acceptance  to  the  drawee,  by  a  notary  public,  or  his  clerk ;  pro- 
vided that  in  the  case  of  a  presentment  by  the  clerk,  and  non- 
acceptance,  the  notary  duly  makes  the  protest  (Z).  If  the  drawee 
refuses  to  accept  the  bill,  then  the  notary  ought  to  draw  a  protest 
for  non-acceptance  (m).  In  Cromwell  and  another  v.  Hynson,  2 
Esp.  N.  P.  C.  511,  Kenyon,  C.  J.,  ruled,  that  when  notice  of  non- 
acceptance  was  given  to  the  indorser  of  a  foreign  bill,  it  was  not 
necessary  that  such  notice  should  be  accompanied  with  a  copy  of 
the  protest  for  non-acceptance.  The  case  of  Qoosiry  v.  Meady 
Gilb.  Ev.  p.  79,  Edit.  1761,  and  Bull.  N.  P.  271,  seems  to  be  at 
variance  with  this  decision  of  Kenyon,  C.  J.  A.  drew  a  bill  of 
exchange,  in  the  West  Indies,  on  T.,  in  London,  at  sixty  days' 
sight,  payable  to  W.,  or  order :  W.  indorsed  to  G.,  who  presented 
the  bill  to  T.,  who  refusing,  G.  noted  it  for  non-acceptance,  and  at 
the  end  of  sixty  days  protested  it  for  non-payment,  and  then  wrote 
a  letter  to  A.,  and  also  to  his  agent  in  the  West  Indies,  acquaint- 
ing them  that  the  bill  was  not  accepted.  In  an  action  brought 
against  A.  by  G.,  on  this  case,  he  was  nonsuited ;  for  by  not  send- 
ing the  protest  for  non-acceptance  he  made  himself  liable.  The 
orJy  way  in  which  this  case  can  be  reconciled  with  Lord  KenyoiCs 
decision  is,  by  considering  the  expressions  used  in  the  latter  case, 
"  not  sending  the  protest,"  as  meaning  nothing  more  than  "  not 
giving  notice  of  the  non-acceptance."  It  was  said  by  the  court,  in 
Bromley  v.  Frazier  (w),  that  the  requiring  a  protest  for  non-ac- 
ceptance is  not  because  a  protest  amounts  to  a  demand,  for  it  is 
only  giving  notice  to  the  drawer  to  get  his  effects  out  of  the  hands 
of  the  drawee.  In  Goodman  v.  Harvey  (o),  where  the  foregoing 
subject  was  discussed,  it  was  expressly  ruled,  in  the  case  of  a 
foreign  bill,  the  drawer  whereof  was  resident  abroad,  that  it  was 
sufficient  to  inform  him  that  the  bill  had  been  protested  for  non- 
payment, without  sending  him  a  copy  of  the  protest. 

(j)  See  also  on  this  point,  Sands  v.  Millt,  4  T.  R.  176,  "that  the  demand  in 

Clarke f  8  C.  B.  751 ;  S.  C.  19  L.  J.,  C.  P.  the  case  of  a  foreign  bill  must  be  made 

87.  by  a  notary  public,"  is  not  well  founded. 

(*)  Bromiey  v.  Praxier,  Str.  441 ;  Hey  (m)  Per  Holt,  C.  J.,  6  Mod.  29,  Buller 

tin  ▼.  Adamson,  2  Burr.  669.  v.  Crips. 

(I)  See  Brooke's  Treatise  on  the  Office  («)  Str.  442. 

of  a  Notary  in  England,  wherein  he  shows  (o)  4  A.  &  E.  876 ;  6  Nev.  &  M.  372. 

that  the  dictum  of  BuUer,  J.,  in  Lrftley  v. 
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A  protest  on  an  inland  bill  of  exchange  is  governed  by  stat,  9 
&  10  Will.  in.  c.  17,  which  enacts,  that  '^  where  bills  of  ezcfaange 
(of  5/.  or  upwards,  payable  at  a  certain  time  after  date  (p),  and 
expressed  to  be  for  value  received,)  are  drawn  in,  or  dated  at,  any 
place  in  England,  Wales,  or  Berwick-upon-Tweed,  upon  any  per- 
sons of  or  in  any  other  place,  in  such  cases,  after  presentation  and 
acceptance,  by  underwriting  the  bills  under  the  parties'  hands,  and 
after  the  expiration  of  three  days  (q)  after  the  time  when  the  same 
shall  be  due,  on  refusal  or  neglect  of  payment  thereof,  the  party,  to 
whom  the  said  bill  is  made  payable,  his  agent,  &c.  may  cause  the 
same  to  be  protested  by  a  notary  public,  and  in  default  of  such 
notary,  by  any  other  substantial  person  of  the  place,  in  the  pre- 
sence of  two  witnesses ;  the  protest  to  be  written  under  a  copy  of 
the  bill  in  the  following  form : — 

Know  all  men^  that  I,  A.  B.j  on  the  day  of 

ai  the  usual  place  of  abode  of  the  said  have  demanded 

payment  of  the  bill,  of  which  the  above  is  the  copy,  which  the  said 

did  not  pay ;  wherefore  /,  the  said 
do  hereby  protest  the  said  bill;  dated  tkis        day  of 

By  sect.  2,  "  the  protest  is  to  be  sent  within  fourteen  days  after 
the  making  thereof,  or  jiue  notice  given  thereof  to  the  party  from 
whom  the  bills  due  were  received,  who  is  (upon  producing  such 

Srotest)  to  repay  the  bills  with  all  interest  (r)  and  charges  from  the 
ay  such  bills  were  protested ;  sixpence  only  to  be  paid  for  the 
protest  {s).  In  default  or  neglect  of  such  protest  or  due  notice,  the 
person  so  failing  or  neglecting  shall  be  liaole  to  all  costs,  damages, 
and  interest." 

This  statute  does  not  take  away  the  party's  action,  where  there 
is  not  any  protest,  to  recover  the  amount  of  the  bill;  but  it  seems, 
that  in  such  case  he  is  not  entitled  to  recover  interest  and  charges. 
Per  Holt,  C.  J.,  in  Brough  v.  Parkins,  Lord  Raym.  993.  The 
jprincipal  is  recoverable  without  interest,  per  Lord  Bardwicke,  C.  J., 
in  Lumley  v.  Palmer,  Ca.  Temp.  Hardw.  77.  But  in  Windle  v. 
Andrews,  2  B.  &  A.  696,  it  was  held,  that  to  entitle  the  indoreee 
of  an  inland  bill  of  exchange  to  recover  interest  from  the  drawer,  it 
was  not  necessary  to  protest  the  same  for  non-payment.  The 
statute  here  seems  to  give  the  drawer  a  remedy  by  action,  against 
the  party  failing  to  make  protest,  for  costs  and  damages.  Per 
Holt,  C.  J.,  in  Brough  v.  Parkins,  Lord  Raym.  993.  Lord  Hard- 
wicke,  C.  J.,  in  Lumley  v.  Palmer,  justly  observed,  that  this  statute 
was  drawn  very  darkly. 

Foreign  bills  are  very  frequently  protested  both  for  non-accept- 

( p)  This  act  does  not  extend  to  bills  is  not   recoverable  against  the   drawer, 

payable  after  sight.     Lrftley  v.  MUU,  4  Per  Raymond^  C.  J.,  Harrit  v.  Benson,  Str. 

T.  R.  170.  9ia     But  see  WindU  v.  Andrew,  2  B.  & 

(q)  See  4  T.  R.  170.  A.  696. 

(r)  If  there  be  not  any  protest,  interest  («)  4  T.  R.  170. 
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ance  and  non-payment ;  but  a  protest  is  hardly  ever  made  for  non- 
acceptance  of  an  inland  bill,  though  it  is  sometimes  protested  for 
non-payment.  It  is  conceived  that  a  protest  of  an  mland  bill  is 
unknown  to  the  common  law,  and  must  therefore  derive  its  eflScacy 
from  the  above  enactments ;  from  which  it  will  follow,  that  it  is 
applicable  only  to  such  instruments  as  are  therein  described,  and 
that  the  steps  therein  required  must  be  taken  (Q. 

Lost  BiU. — Formerly  the  loser  of  a  negotiable  bill  could  not  re- 
cover at  law  against  antecedent  parties,  although  a  sufficient  in- 
demnity was  tendered  (i/) ;  he  must  have  resorted  to  a  court  of 
equity  for  reUef  (a;).  Now,  however,  it  is  enacted  by  the  17  &  18 
Vict  c.  125,  s.  87,  that  "  in  case  of  any  action  founded  upon  a  bill 
of  exchange  or  other  negotiable  instrument,  it  shall  be  lawful  for 
the  court  or  a  judge  to  order  that  the  loss  of  such  instrument  shall 
not  be  set  up,  provided  an  indemnity  is  given  to  the  satisfaction  of 
the  court  or  judge  or  a  master  against  the  claims  of  any  other  per- 
son upon  such  negotiable  instrument." 

Liability  of  the  Drawer  on  Non-acceptance. — If  the  drawee,  on 
presentment  for  acceptance,  dishonour  the  bill,  the  drawer  may  be 
called  on  for  immediate  payment.  A  foreign  bill  of  exchange  was 
drawn  payable  at  120  days  after  sight,  but  when  the  bill  was  pre- 
sented for  acceptance,  that  was  refused  ;  upon  which  an  action  was 
immediately  brought  against  the  drawer,  without  waiting  till  the 
expiration  of  the  120  days.  On  the  trial,  the  defendant  objected, 
that  be  was  not  liable  until  the  expiration  of  the  120  days,  and 
oifered  to  call  evidence  to  prove,  that  the  custom  of  merchants  was 
such.  But  Lord  Mansfield,  C.  J.,  said,  the  law  was  clearly  other- 
wise, and  refused  to  hear  the  evidence  (y).  And  in  BalUngalls  and 
another  v.  Oloster,  3  East,  481,  it  was  adjudged,  that  the  indorsee 
of  a  foreign  bill  of  exchange  might  brmg  an  action  against  the 
person  who  had  indorsed  it  to  him,  immediately  on  the  non- 
acceptance  of  the  drawee,  although  the  time  for  which  the  bill  was 
drawn  was  not  elapsed,  on  the  ground  that  every  indorser  was  in  the 
nature  of  a  new  drawer.  And  Lord  Ellenborough,  C.  J.,  said,  that, 
in  a  late  case  tried  before  him  at  Guildhall,  it  appeared  to  be  the 
universally  received  law  on  the  Continent,  that  an  indorser  was 
Uable  immediately  on  the  non-acceptance  of  the  drawee. 

{t)  Bylet  on  Bills, 224,  7th  edit.  150. 

(u)  Hansard  V,  Rolnnson,  7  B.  &  C.  90  ;  (;r)  See  Walnuley  y.  ChUd,  1  Vet.  341. 

Ramuz  ▼.  Crowe,  1  Exch.  172  j  Crowe  v.  (y)  Brigtit  v.  Furrier,  Bull.  N.  P.  269. 
Clay,  9  Exch.  604 ;  S.C,2Sh.  J.,  Exch. 
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V.  Of  the  Transfer  of  Bilk  of  Exchange. 

Of  the  Party  in  whom  the  Right  of  Transfer  i$  tested ^  p.  397. 

Bills  payable  to  order  or  to  bearer  are  negotiable,  and  the 
transfer  of  them  for  a  good  and  valuable  consideration  vests  a  right 
of  action  in  the  assignee.  And  if  a  non-negotiable  bill  be  indorsed 
by  the  payee,  he  is  liable  upon  it  to  the  indorsee  {z).  It  is  a  rule 
of  the  common  law,  that  choses  in  action  are  not  assignable ;  but 
in  the  case  of  bills  of  exchange  there  is  an  exception  to  this  rule, 
and  in  favour  of  commercial  intercourse  they  are,  by  the  custom  of 
merchants,  assignable  to  a  third  person  not  named  in  the  bill,  or 
party  to  the  contract,  so  as  to  vest  in  the  assignee  a  right  of  action 
in  hts  own  name.  Whether  a  bill  of  exchange  be  negotiable  or  not, 
is  a  question  of  law  (a).  In  respect  of  bills  payable  to  order,  the 
custom  has  directed  that  the  assignment  should  be  made  by  a 
writing  on  the  bill,  called  an  indorsement ;  and  in  respect  of  bills 
payable  to  bearer,  that  the  assignment  should  be  constituted  by 
delivery  only.  If  a  bill  be  payable  to  A.,  or  bearer,  and  A.  de- 
livers it  over  for  money  received  without  indorsement,  this  is  a  sale 
of  the  bill,  and  the  seller  does  not  become  a  new  security,  for  if  he 
had  indorsed  it,  he  had  become  a  new  security,  and  then  he  had 
been  liable  upon  the  new  indorsement.  Per  Holt,  C.  J.,  Qovemor 
and  Company  of  the  Bank  of  England  v.  Newman,  Lord  Raym. 
442  (J).  A  transfer  of  a  bill  of  exchange  by  indorsement  is  an  act 
similar  in  effect  to  making  a  new  bill,  the  indorser  being  in  the 
nature  of  a  new  drawer  (c).  By  indorsement,  the  indorser  admits 
the  signature  and  capacity  of  all  the  prior  parties  to  the  bill(^). 
By  the  law  merchant,  every  person  having  possession  of  a  bill,  has 
(notwithstanding  any  fraud  on  his  part,  either  in  acquiring  or  trans- 
ferring it)  full  authority  to  transfer  such  bill,  but  with  this  limi- 
tation, that,  to  make  such  transfer  valid,  there  must  be  a  delivery, 
either  by  him  or  by  some  subsequent  holder  of  the  bill,  to  some  one 
who  receives  such  bill  bona  fide  and  for  value,  and  who  is  either 
himself  the  holder  of  it,  oi:  a  person  through  whom  the  holder 
claims  (e).  An  indorsement  may  be  of  such  a  character  as  to  give 
a  title  to  the  bill,  although  insufficient  in  law  to  give  a  right  of 
action  against  the  indorser  (/). 

Indorsements  are  of  two  kinds  :  1st,  blank ;  2nd,  full  or  special. 

(z)  HiU  V.  Lewis^  Salk.  133;  but  see  (d)  Lambert  v.  Oakes^  1  Lord  Raym. 

BannUter  v.  Hogarth,  11  M.  &  W.  97.  443 ;  Macgregor  v.  Rhodes,  25  L.  J.,  Q.  B. 

(a)  Grant  v.    Vaughan,  3    Burr.   152S,  318. 

1526, 1528.  {e)  Per  Alderton,  B.,  delivering  judg- 

(6)  And  see  Camidge  ▼.  Allenhy,  6  B.  &  ment  of  the  court  in  Martton  v.  Allen,  8 

C.  373;  Robton  v.  OUver,  10  Q,  B.  704;  M.  &  W.  494.     See  also  Lloyd  v.  Howard, 

Poirier  v.  Morris,  2  E.  &  B.  103.  20  L.  J.,  Q.   B.  1 ;  -S.  C.  15  Q.  B.  995; 

(c)  Per  Holt,  C.  J.,  Skin.  411  ;  Hard-  and  Barker  v.  Richards,  6  Exch.  63. 

wicke,  Ch.,  1  Atk.  282;  Lord  Man^ld,  (/)  Smith  v.  Johnson,  27  L.  J.,  Exch. 

C.  J.,  2   Burr.  674;  Lord  Ellenborough,  363. 
C.  J.,  3  East,  482. 
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An  indorsement  in  blank,  which  is  the  most  common,  is  made  by 
writing  the  indorser's  name  on  the  back  of  the  bill,  without  any 
mention  of  the  name  of  the  person  in  whose  favour  the  indorsement 
is  made.  Indorsements,  wnether  blank  or  special,  subsequent  to 
a  blank  indorsement  by  the  payee,  may  be  struck  out  even  at  the 
trial  iff)  ;  consequently  a  remote  indorsee  may  declare  as  the  imme- 
diate indorsee  of  the  payee  or  first  indorser.  Indorsees  of  a  bill  of 
exchange  against  acceptor.     The  bill  was  indorsed  in  blank  by  the 

Eayee,  and  after  severed  indorsements  it  came  to  one  Jackson,  a 
ankrupt,  (whose  assignees  had  indemnified  defendant,)  under  a 
special  indorsement  to  him  or  order.  Jackson,  without  indorsing 
the  bill,  sent  it  to  Muirand  Atkinson,  who  discounted  it  with  plain- 
tiffs. Plaintiffs  had  struck  out  all  the  indorsements  except  the  first. 
Per  Lord  Kent/on,  C.  J. :  The  fair  holder  of  a  bill  may  consider 
himself  as  the  indorsee  of  the  payee,  and  strike  out  all  the  other 
indorsements.  This  special  indorsement  being  made  afler  the 
payee  had  indorsed  it,  cannot  affect  the  title  of  the  present  plain- 
tiffs (A).  If  A.,  the  payee  of  a  bill  of  exchange,  indorses  it  in  blank, 
and  delivers  it  toB.,  and  B.  writes  above  A.'s  indorsement,  ^^  Pay 
the  contents  to  C"  without  subscribing  his  own  name,  B.  is  not 
liable  to  C.  as  an  indorser  of  the  bill :  for,  in  order  to  make  a  party 
liable  as  an  indorser,  his  name  must  appear  written  with  intent  to 
indorse  (i).  By  the  law  of  France,  an  mdorsement  in  blank  does 
not  transfer  any  property  in  a  bill ;  the  holder  of  a  bill,  therefore, 
drawn  in  that  country,  and  indorsed  there  in  blank,  cannot  recover 
against  the  acceptor  m  the  courts  of  this  country  (A).  An  indorse- 
ment in  full,  or  special  indorsement,  mentions  the  name  of  the 
indorsee,  as  thus,  "  Pay  the  contents  to  A.  B."  and  is  subscribed 
with  the  name  of  the  indorser.  A  full  or  special  indorsement  con- 
tains in  itself  a  transfer  of  the  interest  in  the  bill  to  the  person 
named  in  such  indorsement.  Poth.  Traite  du  Contrat  de  Change, 
Part  I.  chap.  2,  ss.  23,  24.  But  a  bare  indorsement  without  other 
words  purporting  an  assignment,  does  not  work  an  alteration  of  the 
iroperty.  Per  Cur, ^  Lucas  y.  UayneSj  Salk.  130.  Clark  having  a 
>ill  of  exchange  payable  to  him  or  order,  put  his  name  upon  it, 
leaving  a  vacant  space  above,  and  sent  it  to  J.  S.,  his  friend,  who 
got  it  accepted ;  out  the  money  not  being  paid,  Clark  brought 
assumpsit  against  the  acceptor.  And  it  was  objected,  that  the 
action  should  have  been  brought  by  J.  S.  But  per  Holt,  C.  J. : 
J.  S.  had  it  in  his  power  to  act  either  as  a  servant  or  assignee.  If 
he  had  filled  up  the  blank  space,  making  the  bill  payable  to  him,  as 
he  might  have  done  if  he  would,  that  would  have  witnessed  his 
election  to  have  received  it  as  indorsee.     The  property  of  the  bill 

(g)  Tkeed  v.  Lovell,  Str.  1103.  Fairclough  y.  Pavia,  9  Exch.  R.  690. 

(A)  Smith  V.  Clarke,  Peake's  N.  P.  C.  (i)  nncent  v.  Horlock,  1  Campb.  442. 

226 ;  ChaUra  v.  Bell,  4  Esp.  N.  P.  C.  210.  {k)  Trimbey  v.  Vignier,  1  B.  N.  C.  151 ; 

Per  Lord  Ellenborough,  C.  J. ;  and  see  4  Mo.  &  Sc.  695. 
Bartlett  v.  Benton,  14  M.  &  W.  733,  and 
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would  have  been  transferred  to  him,  and  he  only  could  have  main- 
tained this  action  against  the  acceptor ;  but  since  he  has  not  filled 
up  the  blank  space,  his  intention  is  presumed  to  act  as  servant  only 
to  Ciark,  whose  name  was  put  there;  that  on  payment  thereof,  a 
receipt  for  the  money  might  be  written  over  his  name,  and  therefore 
the  action  is  maintainable  by  Clark  (/).  The  payee  of  a  bill  of  ex- 
change indorsed  it  specially  to  the  plaintiffs,  and  immediately  after 
the  special  indorsement,  the  defendant  indorsed  the  bill  and  then 
the  plaintiifs  indorsed  it;  it  was  held,  that  the  defendant's  indorse- 
ment was  equivalent  to  a  new  drawing  by  him,  and  that  he  was 
liable  to  be  sued  upon  the  bill  by  the  plaintiifs  (m). 

Promissory  notes  and  bills  of  exchange  are  frequently  indorsed 
in  this  manner,  "  Pay  the  money  to  my  use,"  in  order  to  prevent 
their  being  filled  up  with  such  an  indorsement  as  passes  the  interest. 
Per  Lord  Hardwicke,  Ch.,  in  8nee  v.  Prescott,  1  Atk.  249.  **  A 
bill,  thoueh  once  negotiable,  is  certainly  capable  of  being  restrained. 
I  remember  this  being  determined  on  argument.  A  blank  indorse- 
ment makes  the  bill  payable  to  bearer ;  but  by  a  special  indorse- 
ment the  holder  may  stop  the  negotiability."  Per  Lord  Mansjieldj 
C.  J.,  Ancher  v.  Bank  of  England,  Doug.  639.  These  positions 
were  recognized  in  Sigourney  v.  Lloyd,  8  B.  &  C.  622,  where  a  bill 

a  able  to  the  order  of  A.  was  indorsed  by  A.  to  B.,  and  then  D. 
jrsed  thus :  "  Pay  to  C.  or  his  order /br  my  use;''  it  was  held, 
that  this  indorsement  was  restrictive,  and  that  the  property  in  the 
bill  remained  in  B.  On  error,  in  Exch.  Chamber,  judgment  was 
affirmed,  5  Bingh.  525. 

It  is  not  necessary  that  in  a  special  indorsement  the  words  '*  or 
order"  should  be  subjoined  to  tne  name  of  the  indorsee ;  for  if  a 
bill  be  drawn  payable  to  order,  the  negotiability  of  the  bill  wiU  not 
be  restrained  by  the  omission  of  the  words  "  or  order"  in  the  in- 
dorsement, as  will  appear  from  the  following  cases : — 

Upon  a  case  made  at  nisi  prius,  coram  Pratt^  C.  J.,  it  appeared, 
that  the  plaintiff  had  declared  on  an  indorsement  made  by  A., 
whereby  he  appointed  the  payment  to  be  to  B.  or  order,  and  upon 
producing  the  bill  in  evidence,  it  a])peared  to  be  payable  to  A.  or 
order,  but  the  indorsement  was  in  these  words, ''  ray  the  contents 
to  B. ;"  and  therefore  it  was  objected,  that  the  indorsement,  not 
being  to  order,  did  not  agree  with  the  plaintiff's  declaration ;  but 
upon  consideration,  the  whole  court  were  of  opinion,  it  was  well 
enough,  that  being  the  legal  import  of  the  indorsement ;  and  that 
the  plaintiff  might  upon  this  have  indorsed  it  over  to  another,  who 
would  be  the  proper  order  of  the  first  indorser  (n).  Before  this 
decision,  the  same  doctrine  had  been  laid  dovm  with  respect  to  a 
promissory  note,  in  the  case  of  More  v.  Manning,  Comyns'  R. 

(/)  Clark  V.  Pigot,  Salk.  126,  and  12      See  AlUu  ▼.  Walker,  2  M.  &  W.  817. 
Mocl.  192.  (»)  Acheton  ▼.  FmmUdm,  Str.  567. 

(m)  Penny  v.  Innet,  1  Cr.  M.  &  R.  439. 
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31  ly  viz.  that  where  a  note  is  drawn  payable  to  order,  and  the 
payee  indorses  it  to  A.  (omitting  the  words  ^'or  order" ),  A.  has 
(notwithstanding  such  omission)  all  the  interest  in  the  note,  and 
may  indorse  it  to  B.,  who,  upon  such  indorsement,  may  maintain 
an  action  against  the  maker.  So  where  a  foreign  bill  of  exchange 
was  drawn  by  A.  on  B.  (o),  payable  to  C.  or  order,  and  accepted 
by  B.,  and  C.  indorsed  it  to  D.  without  adding  the  words  ''  or 
order,"  and  D.  afterwards  indorsed  it  to  E.,  who  brought  an  action 
against  B.  the  acceptor  for  nonpayment;  evidence  having  been 
adduced  at  the  trial  of  the  usage  of  merchants  with  respect  to 
indorsements  of  bills  payable  to  order,  where  the  words  "  or 
order"  were  omitted  m  the  indorsement,  which  evidence  was 
contradictory,  some  merchants  declaring  that  the  omission  did  not 
make  any  difference,  others,  that  it  restrained  the  negotiability  of 
the  bill,  and  made  it  payable  to  the  indorsee  only ;  the  jury  found 
a  verdict  for  the  defendant. — On  a  motion  for  a  new  trial,  on  the 
ground  that  evidence  of  the  usage  ought  not  to  have  been  allowed ; 
that  the  custom  of  merchants  was  part  of  the  law  of  England,  and 
that  the  law  of  England  was  fully  settled  upon  this  point :  the 
court  were  unanimous  that  a  new  trial  ou^ht  to  be  ^nted ;  and 
Lord  Mansfield,  C.  J.,  said,  he  was  clear  mat  the  evidence  ought 
not  to  have  been  admitted,  for  the  law  was  fully  settled  in  the  cases 
of  More  v.  Manning  and  Acheson  v.  Fountain,  ante.  The  other 
judges  concurred ;  and  Denison,  J.,  said,  that  there  was  not  any 
instance  of  a  restrictive  limitation,  where  a  bill  was  originally 
made  payable  to  A.  or  order;  that  he  had  never  heard  of  an 
indorsement  to  A.  only,  and  that  in  general  the  indorsement  followed 
the  nature  of  the  thing  indorsed.  As  a  bill  of  exchange  payable  to 
A.'s  order,  is,  by  the  custom  of  merchants,  payable  to  A.  if  he 
does  not  make  any  order;  so,  by  an  indorsement  of  a  bill  of  ex- 
change to  tlie  order  of  A.,  A.  is  entitled  to  payment  if  he  makes 
no  order.  A  bill  of  exchange  was  drawn,  payable  to  L  S.,  who 
indorsed  it  in  this  manner  :  "  Pay  the  contents  of  the  bill  unto  the 
order  of  Mr.  Fisher."  Fisher  brought  an  action  as  indorsee, 
averring  he  had  made  no  order  to  receive  the  money.  .  The  de- 
fendant demurred  to  the  declaration,  supposing  that  Fisher  could 
not  maintain  the  action,  because  the  indorsement  was  not  to  him, 
hut  to  his  order;  sed  per  Curiam:  The  action  is  well  brought 
against  the  indorser;  for  among  tradesmen  this  form  of  indorse- 
ment is  commonly  used,  although  it  is  intended  to  be  made  pay- 
able to  the  person  whose  order  is  mentioned  {p). 

In  order  to  derive  a  legal  title  to  a  bill  of  exchange  payable  to  order, 
it  is  necessary  for  the  indorsee  in  an  action  against  the  acceptor,  if 
put  in  issue,  to  prove  the  handwriting  of  the  payee  or  first  indorser  (q) ; 

(o)  Edie  ▼.  Ea$t  India  Company,  2  Burr.  ▼.  Whitehead,  8  B.  N.  C.  880. 

1216,  and  1  Bl.  R.  296,  recognized  since  (  p)  FUker  v.  Porrfrei,  Carth.  408. 

the  new  rulea,  which  do  not  make  any  (q)  Smith  v.  Chester,  1  T.  R.  65i. 
alteration  in  the  law  merchant,  in  Cunl^fe 
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and,  therefore,  though  the  bill  may  come  into  the  hands  of  another 
person  of  the  same  name  with  the  payee,  yet  his  indorsement  will 
not  confer  a  title,  although  the  payee  be  not  particularly  described 
in  the  bill ;  and  such  an  indorsement,  if  made  with  the  knowledge 
that  he  is  not  the  person  to  whom  the  bill  was  made  payable,  is  a 
forgery,  through  the  medium  of  which  a  title  cannot  be  deriv^l  (r). 

With  respect  to  bills  payable  to  bearer,  or  bills  payable  to  order, 
but  indorsed  in  blank,  both  which  pass  by  delivery,  it  is  now  clear 
law  that  if  an  assignee  take  them,  without  any  knowledge  of  defect 
of  title,  bon&  fide,  and  for  a  valuable  consideration,  such  assignee 
is  entitled  to  payment («).  "I  believe,'"'  said  Lord  Denman,  in 
Arbouin  v.  Anderson^  '*  we  are  all  of  opinion  that  gross  negligence 
only  would  not  be  a  sufficient  answer  oy  the  defendant  where  the 
plamtifF  has  given  consideration  for  the  bill.  Gross  negligence 
may  be  evidence  of  mala  fides,  but  it  is  not  the  same  thing.  We 
have  shaken  off  the  last  remnant  of  the  contrary  doctrine.'  This 
proposition,  as  far  as  it  affects  bills  payable  after  sight,  or  after 
date,  and  not  on  demand,  must  be  understood  with  this  restriction, 
viz.  that  the  party  seeking  to  recover  on  such  bill  has  not  taken  it 
after  it  became  due :  for  in  that  case  he  takes  the  bill  subject  to 
all  its  equities.     See  ante,  p.  376. 

A  banker  is  bound  to  pay  a  check  drawn  by  a  customer  within 
a  reasonable  time  after  he  (the  banker)  has  received  sufficient 
funds  belonging  to  the  customer  (t),  and  the  customer  may  main- 
tain an  action  of  tort  against  the  banker  for  refusing  payment 
of  a  check  under  such  circumstances,  and  is  entitled  to  have 
a  verdict  for  nominal  damages,  although  he  cannot  prove  that  he 
has  sustained  any  actual  damage.  This  decision  rests  entirely  on 
the  consideration  that  the  action,  an  action  on  the  case,  was  founded 
on  a  contract,  not  on  a  general  duty  implied  by  law.  The  con- 
tract creates  a  duty,  and  the  neglect  to  perform  that  duty,  or  the 
nonfeasance,  is  a  ground  of  action  upon  a  tort  (u).  Where  a  cus- 
tomer of  the  Bank  of  England  was  in  the  habit  of  making  his 
acceptances  payable  at  the  Bank,  and  one  of  such  acceptances 
being  presented  for  payment  at  eleven  o'clock  in  the  morning  was 
dishonoured,  for  want  of  assets,  and  was  presented  again  by  a 
notary  at  six  in  the  evening,  when  the  same  answer  was  given  by 
a  person  stationed  for  that  purpose ;  it  was  held,  in  an  action  for 
dishonouring  the  bill,  that  the  Bank,  although  they  had,  before  six 
o'clock,  received  assets,  were  not  bound  to  pay  the  bill,  it  being 
after  the  usual  hours  of  business  {x). 

(r)  Mead  v.  Young,  4  T.  R.  28 ;  per  415. 

three  justices,  Kenyan,  C.  J.  diss.     See  (u)  Per  Tindal,  C.  J.,  delivering   the 

Stebhing  v.  Spieer,  19  L.  J.,C.  P.  28.  judgment  of  the  Exchequer  Chamber  in 

(f )  Arbouin  v.  Anderson,  1  Q.  B.  498 ;  Boorman  v.  Broum,  3  Q.  B.  526.     See  also 

Raphael  v.  Bank  rf  England,  25  L.  J.,  C.  Rolinv.  Steward,  14  C.  B.  595. 

B.  33;  S.  C.  17  C.  B.  161 ;  CarUm  v.  Ire-  (x)   Whiiaker  v.  Bank  qf  England,  I  Cr. 

land,  5  E.  &  B.  765.  M.  &  R.  744. 

(0  ManetH  v.   miUams,  1  B.  &  Ad. 
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Of  the  Party  in  whom  tlie  Right  of  Transfer  is  vested. — Where 
the  defendant  drew  a  bill  of  exchange  upon  A.,  payable  at  so 
many  days'  sight  to  B.  or  order, /<?r  the  use  of  C,  it  was  held  that 
the  right  of  transfer  was  in  B.,  C.  having  an  equitable  title  only  (y). 

It  is  the  constant  usage  of  merchants  for  administrator  to  in- 
dorse and  assign  over  bills  of  exchange  made  payable  to  their 
intestate's  order  (z).  But  where  an  indorsement  is  necessary,  and 
the  testator  has  written  his  name,  but  not  delivered  the  bill,  the 
executor  cannot  complete  the  indorsement  by  delivery  (a).  Where 
a  bill  of  exchange  has  been  indorsed  by  the  payee  to  A.  and  B.  as 
executors,  they  may  declare  as  such  in  an  action  against  the  accep- 
tor (ft).  If  a  bill  of  exchange  is  drawn,  payable  to  A.  and  B,  or 
their  order,  and  A.  and  B.  are  not  partners  :  to  make  it  nego- 
tiable, the  bill  should  be  indorsed  by  A.  and  B.,  such  being  the 
usage  of  merchants  (c) ;  but  in  such  case,  if  the  bill  be  indorsed  by 
A.  in  the  name  of  himself  and  B.,  and  afterwards  the  drawee 
accepts  the  bill  so  indorsed,  it  is  not  competent  to  him  to  object, 
that  the  bill  has  not  been  regularly  indorsed  {d). 

As  the  property  in  a  bill  of  exchange  passes  to  the  holder,  when 
he  pays  the  consideration,  and  as  indorsement  is  merely  evidence 
of  the  transfer,  a  trader,  who  before  his  bankruptcy  has  parted 
with  a  bill  for  a  valuable  consideration,  but  omitted  to  indorse  it, 
may  indorse  it  after  his  bankruptcy  :  and  such  indorsement  will  be 
a  sufficient  title  to  the  party  to  whom  it  was  delivered.  Smith  v. 
Pickering,  Peake's  N.  P.  C.  60. 


VI.  Of  Presentment  for  Payment,  and  Jierein  of  the — 

Days  of  Grace,  p.  397. 

Non-payment  and  Notice  thereof  p.  399. 

Protest,  p.  399. 

Where  bills  of  exchange  are  drawn  payable  at  usance,  or  a 
certain  time  after  date,  or  after  sight,  such  bills  ought  not  to  be 
presented  for  payment  at  the  expiration  of  the  time  mentioned  in 
the  bills,  but  at  the  expiration  of  what  are  termed  days  of  grace. 
This  term  signifies  the  time  which,  by  the  usage  of  the  countries 
between  which  the  bills  are  drawn,  is  appointed  for  the  payment  of 
them.  Poth.  s.  15.  Where  bills  are  payable  so  many  days  after 
sight,  the  days  are  computed  from  the  day  the  bills  are  accepted, 
or  protested  for  non-acceptance.  In  an  action  a^inst  the  drawer 
of  a  bill  of  exchange,  the  evidence  being  that  the  bill  had  been 

(jf)  Eveau  v.    Cramlington,   Carth.   5;  (a)  Broma^^y.  £/oy<{,  1  Exch.  82. 

affirmed  in  error,  2  Vent  207 :  see  also  (fr)  JCtn^  v.  Thorn,  1  T.  R.  487. 

Sigoumey  y.  Lloyd,  8  B.  &  C.  630.  (e)  Carvick  y.  Vickery,  Doug.  653,  n. 

(s)  Per  Deniion,  J.,  4  Wils.  4.  (d)  Jones  y.  Ra4ford,  I  Campb.  83,  n. 
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demanded  from  the  acceptor  on  the  day  preceding  the  last  day  of 

rce,  the  plaintiff  was  nonsuited.  Wiffen  v.  RobertSj  1  Esp. 
P.  C.  262.  Kenyim^  C.  J. :  "  In  cases  of  foreign  bills  of  ex- 
change, the  custom  is  that  three  days  are  allowed  for  payment  of 
them  (e),  and  if  they  are  not  paid  on  the  last  of  the  said  days,  the 
party  ought  immediately  to  protest  the  bill,  and  return  it,  and  by 
this  means  the  drawer  will  be  charged ;  but  if  he  does  not  protest 
on  the  last  of  the  three  days  of  grace,  there,  although  he  upon 
whom  the  bill  is  drawn  fails,  the  drawer  will  not  be  chargeable  ; 
for  it  shall  be  reckoned  his  folly  that  he  did  not  protest,  &c.  But 
if  it  happens  that  the  last  of  the  said  three  days  is  a  Sunday,  or  a 
great  holiday,  as  Christmas-day,  &c.,  upon  which  no  money  used 
to  be  paid,  there  the  party  ought  to  demand  the  money  on  the 
second  day :  otherwise  it  will  be  at  his  own  peril,  for  the  drawer 
will  not  be  chargeable."  Good  Friday  is  to  be  considered  as  a 
Sunday  or  Christmas-day  (/).  By  stat  7  &  8  Geo.  IV.  c.  16,  s.  2, 
bills  of  exchange  becoming  due  on  a  day  appointed  by  proclama- 
tion for  fast  or  thanksgiving  are  payable  on  the  day  preceding : 
and  by  sect.  3,  Good  Friday,  Christmas-day,  and  every  such  day 
of  fast  or  thanksgiving,  is  to  be  considered,  as  regards  bills  of 
exchange  and  promissory  notes,  as  Sunday. 

The  foregoing  passage  from  Lord  Raymond's  Reports  mentions 
only  foreign  bills  of  exchange ;  but  it  was  said  by  Lord  Kenyon^ 
C.  J.,  in  irown  v.  Harraden,  4  T.  R.  162,  that  it  had  been  settled 
for  more  than  half  a  century,  that  inland  bills  of  exchange  were 
payable  at  the  same  time  as  foreign  bills  of  exchange.  A  foreign 
till  of  exchange  was  drawn  on  C.  and  Co.  at  Liverpool,  payable 
to  A.  in  London.  C.  and  Co.  having  refused  to  accept,  it  was 
accepted  by  B.  in  London,  for  the  honour  of  the  payee,  if  regu- 
larly protested  and  refused  when  due.  It  was  held,  in  an  action 
against  B.,  that  under  the  special  form  of  the  acceptance,  a  pre- 
sentment for  payment  to  C,  and  Co.  at  Liverpool,  a  refusal  by 
them,  and  a  protest  there,  were  necessary,  and  therefore  that  the  bill 
was  properly  presented  for  payment  there  on  the  day  it  became 
due  iff).  Days  of  grace  are  allowed  also  on  promissory  notes,  and 
on  bills  or  notes  payable  by  instalments  (A).  There  is  a  distinction 
between  bills  payable  at  a  certain  time  after  date,  and  bills  pay- 
able at  a  certain  time  after  sight.  The  holder. of  a  bill  payable 
afler  date  is  bound  to  use  all  due  diligence,  and  to  present  such 
bill  at  its  maturity,  but  in  case  of  a  bill  payable  after  sight,  the 
holder  may  put  the  bill  into  circulation  before  he  presents  it  (i);  or, 

(e)  Per  merchants  in  evidence  at  Guild-  (/)  Stot.  S9  &  40  Geo.  III.  c.  42. 

ban,  Trin.  7  Will.  III.  coram  flbft,  C.  J.,  (g)  Mitchell  ▼.  Baring,  10  B.  1^  C.  4w 

Tastel  V.  LewU,  Lord  Raym.  743.    Three  (h)  Oridge  v.  Sherborne,    11  M.  &  W. 

days,  exclHsiyely  of  the  day  on  which  the  374;  Carton  y.  Kenealy,  12  M.  &  W.  139. 

hill  becomes  due,  every  where,  except  at  (i)  Per  Gibbs^  C.  J.,  in  Gmtpi/  v.  Harden, 

Hamburgh,  where  that  day  makes  one  of  Holt,  N.  P.  C.  344 ;  Pry  v.  kill,  7  Taunt, 

the  days  of  grace.  397. 


^m^^m^fw^^mm 
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although  he  does  not  circulate  it,  he  may  take  a  reasonable  time  to 
present  it.  A  delay  to  present  until  the  fourth  day  a  bill  on  Lon- 
don, giyen  within  twenty  miles  thereof,  is  not  unreasonable.  I  am 
not  aware  that  it  has  ever  been  solemnly  decided,  that  days  of 
grace  are  allowable  on  bills  of  exchange  pajrable  at  sight.  The 
weight  of  authority  is  in  favour  of  such  an  allowance.  Days  of 
grace  are  not  allowed  on  bills  payable  on  demand.  There  are  not 
any  days  of  grace  in  France  (A). 

No  debt  arises  upon  a  bill  pajrable  after  sight,  until  a  present- 
ment for  payment ;  and  consequently  the  Statute  of  Limitations  will 
not  operate  as  a  bar  to  such  bill,  unless  it  has  been  presented  for 
payment  six  years  before  the  action  commenced  {I).  With  respect 
to  promissory  notes  payable  on  demand,  the  statute  runs  from  the 
date  of  the  note  (wi) ;  but  where  the  note  was  payable  "  two  years 
after  demand;"  it  was  held,  that  the  statute  did  not  begin  to  run 
until  two  years  after  demand  of  payment  had  been  made  (n).  Upon 
a  promissory  note,  payable  on.demand  "  at  sight,"  an  action  cannot 
be  maintained  until  after  presentment  (o).  Where  the  defendant  pro- 
mised, in  consideration  of  the  plaintiff  having  agreed  not  to  sue 
him  on  two  biUs,  to  pay  him  "  whenever  his  circumstances  would 
enable  him  to  do  so,  and  he  should  be  called  upon  for  that  pur- 
pose : "  it  was  held,  that  the  limitation  of  action  ran  from  the  time 
of  defendant  being  able  to  pay,  though  plaintiff  had  made  no  de- 
mand, and  had  not  been  informed  by  defendant,  or  otherwise  had 
knowledge  of  such  ability  (p).  Where  to  an  action  on  a  bill  the 
Statute  of  Limitations  is  pleaded,  it  is  now  settled  that  fraud  cannot 
be  replied  (q). 

Non-payment  and  Notice  thereof, — The  acceptor  of  a  bill  of  ex- 
change (r)  having,  or  being  presumed  to  have,  in  his  hands  effects 
of  the  drawer,  for  the  purpose  of  discharging  the  bill,  is  considered 
as  the  principal  debtor,  and  is  primarily  liable ;  payment  must,  there- 
fore, be  demanded  of  the  acceptor,  in  the  first  instance,  on  the  day 
when  the  bill  becomes  due ;  and  in  case  of  refusal  or  default,  due 
notice  of  such  demand  and  refusal  or  default  must  be  given  to  the 
drawer,  within  a  reasonable  time  after  such  demand  and  refusal  or 
default,  in  order  that  he  may  withdraw  his  effects  as  speedily  as 
possible  from  the  hands  of  the  acceptor.  Until  these  previous  steps 
nave  been  taken,  tBe  drawer  cannot  be  resorted  to  for  non-payment 

{k)  lUtktchild  r,  Cmrrie,  1  Q.  B.  43  ;  4  Moo.  388;  CUytan  v.  G^dmg,  6  D.  &  C. 

P.  k  D.  737.  360. 

(0  Holmes  y.  Kerrisim,  2  Taant  323.  (o)  Dixon  v.  NuUaU,   1  Cr.  M.  &  R. 

(m)  Chrittie  v.  Fonsic^,  C.  B.,  London  807  :  4  Tjrw.  1013. 

Sittings  after  M.  T.  52  Geo.  III.     Sir  J.  {p)  Waters  v.  Earl  qf  Thanet,  2  Q.  B. 

Monoid,  C.  J.,  MS.    This  caae  is  said  757 ;  2  G.  &  D.  166. 

f  have  been  orerrulefU  sed  quart.     See  (q)  Imperial   Gas  Company  t.   London 

Byles  on  Bills,  300,  n.  (or),  7th  edit.,  and  Gas  Compasty,  10  Exch.  R.  39. 

NorUmy.Ellam,2M.SLW.^l.  (r)  DagglUh  v»  Weatkerky^  2   BL  R. 

(»)  Thorpe  and  Wife  y.  Booth,  I  Ry.  &  747. 


^ 
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of  the  bill. — The  want  of  notice  to  a  drawer  who  has  effects  in  the 
hands  of  the  acceptor,  after  dishonour  of  the  bill,  is  considered  as 
tantamount  to  payment  by  him.  The  notice  of  dishonour  may  be 
given  on  the  same  day  on  which  payment  is  refused  («).  It  is  gene- 
rally no  answer  to  the  want  of  notice  that  the  drawer  has  not  been 
injured  thereby  (t) ;  but  want  of  effects  in  the  hands  of  the  drawee 
at  the  time  of  drawing  the  bill  and  of  its  maturity,  and  the  absence 
of  reasonable  grounds  for  expecting  that  the  bill  will  be  paid,  will 
dispense  with  the  necessity  of  giving  notice  of  dishonour  and  of  pre- 
senting the  bill  for  payment  to  the  drawee^  when  it  arrives  at  its 
maturity  (m).  "  Every  bill/'  says  Parke,  B.,  delivering  the  judg- 
ment of  the  court  in  Carter  v.  Flower  {2),  ^^ prima  facie  must  be 
taken  to  have  been  drawn  for  value  received,  that  is,  on  a  person 
who  was  to  accept  and  pay  by  reason  of  having  value,  and  if  the 
drawer  draws  on  one  who  is  not  his  debtor,  nor  has  received 
any  value  for  the  bill,  he  must  be  considered  at  least  prima  facie 
to  request  him  to  accept  and  pay  on  account  of  the  drawer,  or,  in 
other  words,  for  his  accommodation ;  and  if  he  does  not  provide 
funds  in  time,  he  necessarily  knows  that  the  bill  would  not  oe  paid 
at  maturity.  He  is  the  person  who  himself  ought  to  pay  the  bill, 
and  consequently  prima  facie  cannot  be  entitled  to  notice.  But  the 
case  of  an  indorser  of  a  bill  of  exchange  stands  upon  a  different 
footing  from  that  of  a  drawer.  He  is  in  the  nature  of  a  surety  or 
guarantor  of  its  payment  on  due  presentment,  and  is  presumed  to 
know  nothing  of  the  arrangement  between  the  drawee  and  drawer. 
Story  on  Bills,  314.  He  is  primd  facie  entitled  to  notice.  It  is 
not  enough  to  exempt  him  that  the  bill  is  drawn  without  value, 
and  that  the  drawer  has  no  effects  in  the  hands  of  the  drawee.  If 
he  indorses  to  the  holder  without  value  or  effects  in  the  hands  of 
prior  parties,  non  constat  that  he  is  not  entitled  to  notice,  for  he 
may  have  indorsed  for  the  accommodation  of  others,  in  which  case 
it  is  now  clearly  established  that  he  has  a  right  to  notice,  because, 
on  payment,  he  may  recover  over  against  those  persons." 

Notice  may  be  sent  by  Post. — In  an  action  by  an  indorsee  of  a 
bill  against  the  drawer  (^),  it  appeared  that  the  bill  had  been  drawn 
on  the  1st  of  March,  1806,  by  the  defendant,  on  one  Moses  Agar, 
payable  three  months  after  date :  and  the  plaintiff,  having  become 
the  holder  of  it,  had  placed  it  in  the  hands  of  his  bankers,  Down 
and  Co.  On  the  4th  of  June,  when  the  bill  became  due,  a  clerk 
of  Down  and  Co.  presented  it  for  payment;  and  it  was  dis- 
honoured. On  the  6th  they  returned  it  to  the  plaintiff,  who,  by 
letter  put  into  the  two-penny  post  on  the  6th,  gave  notice  to  the 

(«)  Burbridge  v.    Manners,  8  Campb.  Exch.  202. 

193;  /TiM  V.  .^/Wy,  4  B.  &  Ad.  624.  (y)  Scott  v.   Liffifrd,  9  Eaet,    847;  1 

{t)  Dennis  v.  Morrice,  8  Esp.  158.  Campb.  246,  S.  C,    See  alto  LangdaU  ▼. 

(v)  Terry  v.  Parker^  6  A.  &  E.  602.  Trimmer,  16  East,  291. 
(«)  16  M.  &  W.  749;  S.  C.  16  L.  J., 
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defendant  of  the  dishonour ;  the  plaintiff  living  in  London  and  the 
defendant  at  Shadwell.  The  case  was  left  to  tne  jury  on  the  ques- 
tion whether  the  notice  of  the  dishonour  had  been  ^ven  in  reason- 
able time;  and  the  jury,  being  of  opinion  that  it  had,  found  a 
verdict  for  the  plaintiff.  And  on  motion  for  a  new  trial,  on  the 
ground  that  due  diligence  had  not  been  used,  the  court  refused  the 
Tule:  —  Le  Blanc,  J,,  observing  that  it  could  not  be  contended  that 
a  banker  ought  to  give  notice  of  the  dishonour  to  any  but  his 
customer,  for  whom  he  held  the  bill;  and  he  thought  that  the 
holder  of  a  bill  might  avail  himself  of  the  conveyance  by  the  two- 
penny post  (z).  The  distance  at  which  the  parties  live  from  one 
another  is  immaterial,  provided  they  are  witnin  the  Umits  of  the 
two-penny  post ;  and  it  is  sufficient  if  the  letter  be  put  into  the  re- 
ceiving-house in  time  for  the  party  to  have  it  on  the  day  when  he 
ought  to  have  notice  of  its  dishonour  (a).  "  If,"  says  Parke,  B., 
in  Stocken  v.  Colvin,  7  M.  &  W.  616,  "  a  party  puts  a  notice  of 
dishonour  into  the  post,  so  that  in  the  due  course  of  delivery  it 
would  arrive  in  time,  he  has  done  all  that  can  be  required  of  him, 
and  it  is  no  fault  of  his  that  delay  occurs  in  the  delivery."  The 
notice  should  be  sent  to  the  place  of  business  or  residence  of  the 
person  for  whom  it  is  intended.  Notice  to  the  drawers  of  non- 
payment, by  sending  to  their  counting-house,  during  hours  of  busi- 
ness, on  two  successive  days,  knocking  there,  and  making  noise 
sufficient  to  be  heard  by  persons  within,  and  waiting  there  several 
minutes,  the  inner  door  of  the  counting-house  being  locked,  has 
been  held  to  be  sufficient,  without  leaving  a  notice  in  writing,  or 
sending  by  the  post,  though  some  of  the  drawers  live  at  a  small 
distance  from  the  place  (6).  So  a  verbal  notice  left  with  the  wife 
of  the  drawer  at  his  house  has  been  held  sufficient  (c). 

By  Stat  7  &  8  Geo.  IV.  c.  15,  s.  1,  where  bills  of  exchailge  or 
promissory  notes  becoming  due  on  the  day  preceding  Good  Friday 
or  Christmas-day  are  dishonoured,  notice  thereof  may  be  given  on 
the  day  after ;  and  when  Christmas-day  falls  on  Monday,  and  the 
bill  or  note  becomes  due  on  the  Saturday  preceding,  notice  may  be 
given  on  Tuesday :  and  by  sect.  2,  when  bills  or  notes  become 
due  on  or  on  the  day  previous  to  a  day  of  fast  or  thanksgiving, 
notice  may  be  given  on  the  day  after ;  and  when  such  day  of  fast 
or  thanksgiving  is  a  Monday,  and  the  bill  or  note  becomes  due  on 
the  Saturday  preceding,  notice  may  be  given  on  Tuesday.  The 
law  merchant  respects  the  religion  of  different  people ;  and  conse- 
quently a  person  is  not  required  to  give  notice  of  the  dishonour  of 

(«)  See  Rob»<m  v.  Betmettt  2  Taunt.  388.  eyidence,  of  the  time  the  letter  was  posted. 

(a)  Hilton  ▼.  Fairclough,  2  Campb.  638.  Stocken  v.  Colvin,  7  M.  &  W.  515. 

Delivery  to  the  bellman,  who  is  to  be  con-  (6)  Crotse  v.  Smitht  1  M.  &    S.  545. 

sidered  as  an  ambulatory  post  office,  is  But  see  Allen  v.  Edmundson,  2  Excb.  R. 

sufficient  pnmd/ade.     SkUbeck  v.  Garbett,  719 ;  iSL  C.  17  L.  J.,  Excb.  291. 

7  Q.  B.  846.  The  postmark  on  the  letter  (c)  Houtego  y.  Coume,  2  M.  8c  W.  348. 
is  primd  facie,  although   not  conclusive 
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a  bill  on  a  day  when  by  the  rules  of  his  religion  it  is  unlawful  to 
attend  to  secular  affairs;  e, g,  a  great  Jewish  festival  (cf). 

Where  there  are  several  indorsements,  and  the  holder  gives 
notice  of  dishonour  to  his  indorser,  neither  that  indorser,  nor  any 
prior  indorser,  is  bound  to  transmit  the  notice  of  dishonour  on  the 
very  day  on  which  he  receives  it.  Each  successive  indorser  will 
be  considered  as  having  used  due  diligence,  if  he  transmit  the  no- 
tice of  dishonour  on  the  day  after  it  is  received,  in  a  case  where  all 
the  parties  live  in  the  same  place.  In  Smith  v.  MuUett  («),  Lord 
Ellenborough  said,  that  it  was  of  great  importance  that  there  should 
be  an  established  rule  upon  this  subject,  and  he  thought  there  could 
be  none  more  convenient  than  that  where  the  parties  reside  in  Lon- 
don, each  party  should  have  a  day  to  give  notice.  In  that  case  the 
plaintiff  had  notice  of  dishonour  on  the  Monday,  and  did  not  give 
notice  to  his  indorser  until  the  Wednesday;  Lord  Ellenborouffh 
ruled,  that  as  a  day  had  been  lost,  the  notice  was  not  given  in  due 
time.  A  subsequent  indorser  may  avail  himself  of  a  notice  given 
by  a  prior  indorser  to  the  drawer  (/). 

If  the  drawee  of  a  bill  goes  abroad,  leaving  an  agent  here  in 
England  with  power  to  accept  bills,  by  virtue  of  which  power 
the  agent  accepts  the  bill  in  question,  it  is  incumbent  on  the 
holder  to  present  such  bill  to  the  agent  for  payment,  if  the  drawee 
continues  absent  {g).  "  Bills  of  exchange,"  said  Abbott^  C.  J., 
in  Treacher  v.  Hinton  {h),  of  late  years  have  been  made  payable 
by  the  acceptor,  either  at  the  houses  of  his  friends  or  agents,  they 
being  expressly  named  in  the  acceptance,  or  at  banking-houses,  or 
at  houses  merely  described  by  their  number  in  a  certain  street. 
It  is  most  convenient  that  the  same  rule  should  be  laid  down  in 
all  these  cases.  The  most  plain  and  simple  rule  to  lay  down  is 
this,  that  the  effect  of  an  acceptance  in  any  of  these  forms  is  a 
substitution  of  the  house,  banker,  or  other  person  therein  men- 
tioned, for  the  house  or  residence  of  the  acceptor,  and  consequently 
that  the  presentment  at  the  house  or  to  the  party  named  in  the 
acceptance,  is  equivalent  to  presentment  at  the  house  of  the 
acceptor.  This  rule  will,  I  think,  be  equally  applicable  to  the 
case  of  every  acceptance,  and  will  be  convenient  and  advan- 
tageous to  the  public."  Where  a  bill  is  made  payable  at  a 
bsuoker's  in  the  city  of  London,  it  is  sufficient  to  present  the  bill 
for  payment  to  a  clerk  of  the  banker  at  the  clearing-house  (i). 

It  is  customary  among  the  London  bankers,  in  their  dealings 
with  each  other,  not  to  pay  any  check  which  is  presented  by  or  on 
behalf  of  another  banker,  after  four  o'clock  in  the  afternoon ;  but 
merely  to  give  an  answer  to  the  person  so  presenting  it,  whether 

(d)  Undo  ▼.  Undswwrth,  2  Campb.  602.  (A)  4  B.  &  Aid.  413;  and  see  Smith  ▼. 

(«)  2  Campb.  209.  Thatcher,  4  B.  &  Aid.  200. 

(/)  Jameson  v.  SwinUm,  2  Campb.  373 ;  (i)  Reynolds  ▼.  Chettle,  2  Campb.  596 ; 

2  Taunt.  224»  S.  C.  HaUlead  ▼.  SOteUon,  5  Q.  B.  93. 
(g)  Philips  V.  Asiling,  2  Taunt.  206. 
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it  is  a  good  check  or  not;  and  in  case  the  check  is  approved,  a 
mark  is  made  on  it,  either  by  the  person  presenting  it,  or  the 
person  who  gives  the  answer;  and  a  check  so  marked  is  con- 
sidered as  entitled  to  a  priority  of  payment  on  the  next  day.  It 
is  not  necessary  to  present  a  check  so  marked  for  payment  at  the 
bankinff'hoiise  on  the  next  day ;  it  is  sufficient  if  it  be  presented  at 
the  clearing-house  {k).  The  receiver  of  a  check  has  till  the  close  of 
the  banking  hours  on  the  following  day  to  present  it.  A  debtor 
paid  his  creditors  by  a  crossed  check ;  the  creditor  on  the  same 
day  transmitted  the  crossed  check  to  his  banker,  who  negligently 
(as  it  was  alleged)  omitted  to  present  it  at  the  clearing->house  in 
time  for  that  day  (when  it  would  have  been  paid), — on  the  next 
day  it  was  dishonoured,  the  firm  on  which  it  was  drawn  having 
stopped  payment ;  it  was  held,  that  the  supposed  negligence  of 
the  banker,  although  it  might  render  him  liaole  to  his  customer, 
did  not  discharge  the  drawer ;  the  holder  of  a  check  being  entitled, 
by  the  general  law  as  above  stated,  to  present  it  on  the  day  after 
he  receives  it,  and  no  custom  of  the  city  of  .London  being  proved 
as  between  debtor  and  creditor,  that  a  crossed  check,  if  received 
by  the  creditor  and  sent  by  him  to  his  banker,  in  sufficient  time, 
must  be  cleared  the  same  day  (Z).  As  between  the  drawer  of  a 
check  and  the  holder,  no  time  less  than  six  years  is  unreasonable 
for  presentment  for  payment,  unless  some  loss  is  occasioned  to  the 
drawer  by  the  delay  (wi). 

A  presentment  at  a  banking-house  after  banking  hours,  when  the 
house  is  shut,  is  not  a  sufficient  presentment  to  charge  the  drawer  (n) ; 
but  though  the  presentment  be  out  of  banking  hours,  yet  if  a  per- 
son be  stationed  at  the  banking-house  for  the  purpose  of  returning 
an  answer,  and  he  returns  for  answer  "  No  orders,"  that  is  a  suffi- 
cient presentment  (o).  And  presentment  at  the  house  where  bill 
was  made  payable,  not  a  banking-house,  at  half-past  seven,  p.  m., 
has  been  held  to  have  been  made  at  a  reasonable  time  and  therefore 
to  be  sufficient  {p). 

A  person  receiving  a  bill  or  note  payable  to  the  bearer,  on  de- 
mand, on  a  banker,  given  by  way  of  payment,  if  {payable  in  the 
place  where  it  is  given,  is  not  bound  to  present  it  until  the  morning 
of  the  next  day  of  business  after  its  receipt ;  and  if  payable  else- 
where, he  is  bound  to  send  it  by  the  post  of  the  day  next  following 
that  on  which  it  was  given  him  ( j*).  Where  the  holder  of  a  bill  of 
exchange  intends  to  sue  any  of  the  indorsers,  it  is  incumbent  on 
him  first  to  demand  payment  from  the  acceptor ;  or,  in  the  case  of 
a  promissory  note,  from  the  maker  (r),  on  the  day  when  the  bill 

(k)  Rohson  ▼.  Bennett,  2  Taunt.  388.  (p)  fVUkhu  v.  Jadit,  1  M.  &  Rob.  41 ; 

(/)  Boddington  v.  Schlencker,  4   B.   &  weCurlewis  v.  Corjield,  1  Q.  B.  814;  1  G. 

Ad.  752 ;  Moule  v.  Broum,  4  B.  N.  C.  268.  &  D.  489. 

{m)  Laws  v.  Rand,  27  L.  J.,  C.  P.  76.  (9)  James  v.  Holditeh,  MS.,  and  8  D.  & 

(n)  Eiford  V.  Teed,  1  M.  &  S.  28.  R.  40. 

(0)  Gamett  v.  fFoodcock,  6  M.  &  S.44.  (r)  CoUins  v.  Builer,  2  Str.  1087. 
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becomes  due,  and  in  case  of  refusal,  to  give  due  notice  of  dishonour, 
within  a  reasonable  time,  to  the  indorser(5).  The  general  rule 
seems  to  be,  with  respect  to  persons  living  in  the  same  town,  that 
the  notice  shall  be  given  so  as  to  be  received  in  the  course  of  the 
next  day  (t),  and  with  regard  to  such  as  live  at  different  places, 
that  it  shall  be  sent  by  the  next  post.  "It  is,"  said  Abbott^ 
C.  J.,  in  Williams  v.  Smithy  2  B.  &  Aid.  500,  "  of  the  greatest 
importance  to  commerce  that  some  plain  and  precise  rule  should 
be  laid  down  to  guide  persons  in  all  cases  as  to  the  time  within 
which  notices  of  the  dishonours  of  bills  should  be  given.  That 
time  I  have  always  understood  to  be  the  departure  of  the  post 
on  the  day  following  that  in  which  the  party  receives  the  in- 
telligence of  the  dishonour.  If  instead  of  that  rule  we  were  to 
say  that  the  party  must  give  notice  by  the  next  practicable  post, 
we  should  raise  in  many  cases  difficult  questions  of  fact,  and 
should,  according  to  the  peculiar  local  situations  of  parties,  give 
them  more  or  less  facihty  in  complying  with  the  rule.  But  no 
dispute  can  arise  from  adopting  the  rule  which  I  have  stated.''  A 
country  banker,  with  whom  a  bill  of  exchange  made  payable  in 
London  is  deposited,  is  considered  as  a  distinct  holder,  and  has  an 
entire  day  after  receiving  notice  of  its  dishonour  to  transmit  the 
same  to  his  customer,  so  that  notice  by  the  next  day's  post,  though 
it  be  not  the  next  post,  will  be  time  enough  (w).  It  is  not  neces- 
sary to  make  any  demand  on  the  drawer  of  a  bill  (x). 

The  notice  must  contain  an  intimation  that  payment  has  been 
refused  by  the  acceptor ;  for  a  letter  merely  containing  a  demand 
of  payment  has  been  held  not  to  be  a  sufficient  notice  (y).  So  a 
letter  from  the  holder  to  indorser,  threatening  legal  measures  unless 
bill  be  paid,  has  been  decided  by  the  House  of  Lords,  confirming 
the  judgment  of  the  Exchequer  Chamber,  not  to  amount  to  notice 
of  dishonour  by  the  acceptor  (z).  In  deliverine:  the  judgment  of 
the  Exchequer  Chamber  in  SoUzrte  v.  Palmer,  'tlndal,  C.  J.,  said, 
"  The  notice  of  dishonour,  which  is  commonly  substituted  in  this 
country  in  the  place  of  a  formal  protest  (such  formal  protest  being 
essential  in  other  countries  to  enable  the  plaintiff  to  recover),  most 
certainly  does  not  require  all  the  precision  and  formality  which 
accompanied  the  regular  protest,  for  which  it  has  been  substituted. 
But  it  should,  at  least,  inform  the  party  to  whom  it  is  addressed, 
either  in  express  terms  or  by  necessary  implication,  that  the  bill 
has  been  dishonoured,  and  that  the  holder  looks  to  him  for  pay- 
ment of  the  amount.  Looking  at  this  notice,  we  think  no  such 
intimation  is  conveyed  in  terms,  or  is  necessarily  to  be  inferred 

(«)  Rushton  V.  Jspinall,  Dougl.  679.  (y)  Hartley  v.  Case,  4  B.  &  C.  839. 

(0  Tindal  v.    Brown,    1    T.    R.    167;  («)  SoLarte  v.  Palmer,  1  B.  N.  C.  194; 

Haynes  v.  Birks,  3  B.  &  P.  699.  5  M.  &  Sc.  1 ;  2  CI.  &  F.  93  ;  8  Bli.  N. 

(m)  DarbUhire  v.  Parker,  6    East,  3;  R.  874.     In  Everard  v.  WaUon,  1  E.  &  B. 

Longdate  v.  Trimmer,  15  East,  291.  101,  Campbell,  C.  J.,  expressed  his  regret 

(*)  Heylyn  v.  Adamton,  2  Burr.  678.  at  the  decision  in  Solarte  v.  Palmer, 
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from  its  contents."  With  reference,  however,  to  the  words 
"  necessary  implication"  used  in  the  above  judgment,  Parke,  B., 
in  a  subsequent  case  observed,  "  it  seems  to  me  enough  if  it 
appear  by  reasonable  intendment,  and  would  be  inferred  by  any 
man  of  business  that  the  bill  had  been  presented  to  the  acceptor 
and  not  paid  by  him  (a).  So  a  notice  of  dishonour  is  insufficient, 
if  it  merely  state  that  the  bill  has  not  been  paid  when  due  (6). 
But  the  holder  of  a  bill  of  exchange  need  not  in  terms  inform  the 

{)arty  to  whom  he  gives  notice  of  dishonour  that  he  looks  to  him 
or  payment  (c). 

If  a  bill  be  accepted,  payable  at  a  particular  place,  proof  of  a 
demand  at  that  place  was  held  sufficient,  without  proof  of  notice 
to  the  acceptor  of  non-payment  (d).  Where  the  residence  of  the 
indorser  is  unknown  to  the  holder,  if  due  diligence  be  used  in  dis- 
covering the  place  of  residence,  and  notice  is  given  as  soon  as  that 
is  discovered,  it  is  sufficient  (e).  The  indorsee  of  a  bill  dishonoured 
by  the  acceptor,  being  ignorant  of  the  place  of  residence  of  one  of 
the  indorsers,  employed  an  attorney  to  give  notice  to  him  and 
the  other  prior  indorsers ;  the  attorney,  having  received  informa- 
tion of  the  indorser's  residence,  on  the  following  day,  consulted  his 
client,  and  on  the  third  day  gave  notice  of  dishonour ;  it  was  held 
sufficient  (/). 

As  the  rule  requiring  notice  is  introduced  for  the  benefit  of  the 
party  to  whom  such  notice  is  given,  of  course  it  may  be  waived  by 
that  party.  Quilibet  potest  renunciare  juri  pro  se  introducto.  In 
some  cases  the  rule  is  dispensed  with,  as  where  the  drawer  has  not 
any  effects  in  the  hands  of  the  acceptor ;  for  then  the  drawer  is 
presumed  to  have  notice  that  the  bill  will  not  be  paid ;  besides, 
not  having  any  effects  to  withdraw  from  the  hands  of  the  acceptor, 
he  cannot  sustain  any  injury  from  the  want  of  notice  {g).  But  if  a 
bill  be  drawn  for  the  accommodation,  not  of  the  drawer,  but  of 
the  acceptor,  as  the  drawer  might  sue  the  acceptor  he  is  entitled  to 
notice  (A).  Where  a  bill  was  drawn  for  the  accommodation  of  an 
indorsee,  and  neither  such  indorsee  nor  the  drawer  had  any  effects 
in  the  hands  of  the  acceptor,  it  was  held  that  a  subsequent  in- 
dorsee, in  order  to  recover  against  the  drawer,  was  bound  to  give 
him  notice ;  for  the  drawer  had  a  remedy  over  against  his  imme- 
diate indorsee  (i).     Formerly  it  was  held  that  the  circumstance  of 

(a)  Hedger  v.  Sleavenson,  2  M.  &  W.  (rf)  Edwards  y.  Dick,  4  B.  &  A.  212. 

799.  {e)  Bateman  v.  Joseph^   12  East,  433; 

(6)  Mier  y.  Brown^  11  M.  &  W.  372,  Buxton  v.  Jones,  1  M.  &  Gr.  83,  and  anU, 

recognizing  Furze  v.  Sharwood,  2  Q.  B.  p.  375. 

388,  and  King  v.  Bickley,  2  Q.  B.  419;  (/)  Firth  v.  Thrush,  8  B.  &  C.  387; 

2  G.  &  D.  116.  Allen  v.  Edmundson,  17  L.  J.,  Exch.  294. 

(c)  Furze  v.  Stiarwoody  2  Q.  B.  388.   In  (g)  See  ante,  p.  400. 

the  recent  cuses  of  Armstrong  y.Christianif  (h)  Cory  v.  Scott,  3   B.  &  Aid.  619; 

17  L.  J.,  C.  P.  181  \  S   C.  5  C.  B.  687,  Sleigh  v.  Sleigh,  19  L.  J.,  Exch.  345 ;  A  C, 

and  Everard  v.  Watson,  1  E.  &  B.  801,  all  5  Exch.  R.  614. 

the  authoritier  on  this  point  were  cited  (i)  Cory    y.    Scott,    supra    (overruling 

and  considered.    See  also  Paul  v.  Joel,  Walwyn  v.  St,  Quintin,  1  B.  &  P.  652); 

27  L.  J.,  £xcl\.  380.  Norton  v.  Pickering,  8  B.  &  C.  610. 
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the  indarser  having  effects  in  the  hands  of  the  acceptor  would  not 
entitle  the  drawer  to  notice,  if  the  drawer  has  not  any  effects  in 
the  hands  of  the  acceptor.  A  notice  of  dishonour  is  not  required 
in  the  case  of  a  promissory  note  indorsed  by  defendant,  but  not 
made  payable  to  order,  the  note  having  been  dishonoured  by  the 
maker  (A). 

From  the  circumstance  of  part  payment  of  a  bill  without  any 
objection  to  the  want  of  notice  or  a  promise  to  pay  the  amount 
thereof,  a  jury  may  be  directed  to  presume  that  notice  was  regu- 
larly given  (/). 

Protest — In  addition  to  notice  of  dishonour,  it  is  necessary  for 
the  holder,  in  the  case  of  a  foreign  bill,  to  protest  it  for  non-pay- 
ment :  but  where  there  has  been  a  promise  of  payment,  after  the 
bill  became  due,  such  promise  supersedes  the  necessity  of  proving 
protest  (m).  it  is  not  necessary  in  the  case  of  a  promissory  note  (n). 
Where  the  drawer  of  a  foreign  bill  of  exchange,  at  the  time  of  the 
drawing,  was  in  a  foreign  country,  but  returned  home  before  it 
became  due,  at  which  time  it  was  dishonoured  and  protested,  but 
notice  of  the  dishonour  only,  and  not  of  the  protest,  was  left 
at  the  drawer's  house ;  it  was  held,  that  this  was  sufficient  (o). 
And  it  has  since  been  decided  that  in  all  cases  it  is  sufficient 
to  inform  the  drawer  that  the  bill  has  been  protested  for  non- 
payment, without  sending  him  a  copy  of  the  protest  (/)).  It 
appears  from  a  passage,  extracted  from,  the  case  of  Tassell  v. 
Lewis,  Lord  Raym.  743,  that  this  protest  ought  to  be  made  on  the 
last  day  of  grace.  This  strictness,  however,  is  not  observed  in 
practice.  The  modem  usage  is  for  the  notary  to  make  a  minute 
on  the  bill,  consisting  of  his  initial,  the  day,  month  and  year 
when  payment  was  refused,  and  charges  for  making  the  minute. 
This  minute,  which  is  called  noting,  is  unknown  in  the  law  as  dis- 
tinguished from  the  protest.  The  notary,  having  made  his  minute, 
draws  up  the  protest  at  his  leisure.  In  BuUer's  Nisi  Prius,  p.  272, 
it  is  said  "  That  the  use  of  noting  is,  that  it  should  be  done  the 
very  day  of  refusal,  and  the  protest  may  be  drawn  any  day  afler 
by  the  notary,  and  be  dated  on  the  day  the  noting  was  made." 
The  practice  certainly  is  as  here  stated ;  but  in  Chaters  v.  Bell,  4 
Esp.  N.  P.  C.  48,  a  question  was  raised,  whether  the  protest  ought 
not  to  be  drawn  on  the  day  on  which  the  bill  is  dishonoured ;  and 
it  was  contended,  that  the  mere  noting  the  bill  on  that  day,  and 
drawing  the  protest  on  a  subsequent  day,  was  insufficient.  Lord 
Kenyon  was  of  opinion  that  it  was  sufficient  (9) ;  and  a  new  trial 
having  been  granted.  Lord  Ellenborough  agreed  in  opinion  with 

{k)  Plimley  v.  Wesiley,  2  B.  N.  C.  249.  (n)  Bmar  v.  MitcMl,  6  Exch.  R.  415 ; 

(/)  Hor/ord  v.   fVihon,   1  Taunt.    12  ;  S.  C.  19  L.  J.,  Exch.  802. 

Hickt  V.   Duke  vf  Beaufort,  4  B.   N.  C.  (o)  Rohine  v.  Qtbtont  1  M.  &  S.  288. 

229 ;  and  see  Bronnell  ▼.  Bonney,  1  Q.  B.  (p)  Qoodman  y.  Harvey,  4  A.  &  E.  870. 

89.  Iq)  Ace,  Geralopulo  v.  meler,  10  C.  B. 

(m)  Gibbon  v.  Coggan,  2  Campb.  188.  690 ;  S.  C.  20  L.  J.^  C.  P.  105. 
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Lord  Kenyan.  A  case  was  then  reserved  for  the  opinion  of  the 
court ;  and  after  argument,  the  court,  cpnceivii^  the  question  to 
be  of  great  importance,  directed  it  to  be  turned  into  a  special 
verdict.  But  the  sum  in  dispute  being  very  small,  and  tlie  parties 
unwilling  to  incur  the  expense  of  a  special  verdict,  the  recom- 
mendation of  the  court  was  not  attended  to,  and  the  case  was  not 
mentioned  again. 

The  protest  must  be  stamped  (r).  The  protest  for  non-payment 
on  inland  bills  of  exchange  is  regulated  by  the  statute  9  &  10  Will. 
in.  c.  17  ;  for  at  common  law  a  protest  was  not  required  on  such 
bills  ;  and  the  power  of  protesting  given  by  this  statute  is  attended 
with  very  few  advantages ;  so  that  it  is  not  very  frequently  exer- 
cised. 

Doubts  having  arisen  as  to  the  place  in  which  it  is  requisite  to 
protest  for  non-payment  of  bills  of  exchange,  which  on  the  present- 
ment for  acceptance  to  the  drawees  should  not  have  been  accepted, 
such  bills  being  made  payable  at  a  place  other  than  the  place 
mentioned  therein  to  be  the  residence  of  the  drawees,  it  was  for 
the  removal  of  such  doubts  enacted,  by  stat.  2  &  3  Will.  IV.  c.  98, 
that  all  bills  of  exchange  wherein  the  arawers  shall  have  expressed 
that  such  bills  are  to  be  payable  in  any  place  other  than  the  place 
by  them  therein  mentioned  to  be  the  residence  of  the  drawees,  and 
which  shall  not  on  the  presentment  for  acceptance  thereof  be  ac- 
cepted, shall  or  may  be,  without  further  presentment  to  the  drawees, 
Erotested  for  non-payment  in  the  place  in  which  such  bills  shall 
ave  been  by  the  drawers  expressed  to  be  payable,  unless  the 
amount  owing  upon  such  bills  shall  have  been  paid  to  the  holders 
on  the  day  on  which  such  bills  would  have  become  payable  had 
the  same  been  duly  accepted. 

Bills  of  exchange  had  been  occasionally  accepted  supra  protest 
for  honour,  or  had  a  reference  thereon  in  case  of  need ;  doubts 
having  arisen  as  to  the  day  on  which  it  was  requisite  to  present  for 
payment  such  bills  to  the  acceptors  for  honour,  or  referees,  by  stat. 
6  &  7  Will.  IV.  c.  68,  s.  1,  it  was  declared  and  enacted,  Uiat  it 
shall  not  be  necessary  to  present  such  bills  to  such  acceptors  for 
honour,  or  to  such  referees,  until  the  day  following  the  day  on 
which  such  bills  shall  become  due  ;  and  if  the  place  of  address  on 
such  biU,  or  such  acceptance  for  honour,  or  sucn  referee,  shall  be  in 
any  city,  town,  or  place,  other  than  in  the  city,  &c.  where  such  bill 
shall  be  therein  made  payable,  then  it  shall  not  be  necessary  to  for- 
ward such  bill  for  payment  until  the  day  following  the  day  on  which 
such  bill  shall  become  due;  and  by  sect.  2,  if  the  day  following  the 
day  on  which  such  bill  shall  become  due  shall  be  Sunday,  Good 
Friday,  or  a  fast  or  thanksgiving,  then  the  day  following  such  Sun- 
day, &c.  will  be  sufficient. 

(r)  55  Geo.  IIL  c  184,  Sched.  ProtesL 


408  BILLS  OF  EXCHANGE. 

Non-payment  of  Checks, — The  holder  of  a  check  is  not  bound  to 
give  notice  of  its  dishonour  to  the  drawer,  for  the  purpose  of  charg- 
ing the  person  from  whom  he  received  it.  It  is  sufficient,  if  he 
presents  it  with  due  diligence  to  the  bankers  on  whom  it  is  drawn, 
and  gives  due  notice  of  its  dishonour  to  those  against  whom  he 
seeks  his  remedy.  If  a  banker  in  London  receives  a  check,  by 
the  general  post,  one  day,  and  presents  it  for  payment  the  next 
day,  he  will  be  considered  as  having  used  due  diligence  (5).  "  The 
result  of  the  cases,  from  Richford  v.  Ridge,  to  Boddington  v. 
Schlencker{t)y  is,  that  the  party  receiving  a  check  has  till  the 
following  day  to  present  it,  where  there  are  the  ordinary  means 
of  doing  so  (m).  "The  presentment  should  not  be  delayed  be- 
yond the  next  day"  {x). 

Where  a  check  drawn  by  a  customer  on  a  banker,  for  a  sum  of 
money  described  in  the  body  of  the  check  in  words  and  figures, 
was  afterwards  altered  by  the  holder,  who  substituted  a  larger  sum 
for  that  mentioned,  but  in  such  a  manner  that  no  person  in  the  or- 
dinary course  of  business  could  observe  it,  and  the  banker  paid  to 
the  holder  this  larger  sum ;  it  was  held,  that  the  banker  could  not 
charge  the  customer  for  anything  beyond  the  sum  for  which  the 
check  was  originally  drawn  ( y).  A  customer  of  a  banker  delivered 
to  his  wife  certain  printed  checks  signed  by  himself,  but  with 
blanks  for  the  sums,  requesting  his  wife  to  fill  the  blanks  up  ac- 
cording to  the  exigency  of  his  business ;  and  she  caused  one  to  be 
filled  up  with  the  words,  fifty  pounds,  two  shillings,  the  fifty  being 
commenced  with  a  small  letter  and  placed  in  the  middle  of  the  line 
and  the  figures,  501.  2s, ,  being  placed  at  a  considerable  distance 
from  the  printed  £.  In  this  state  the  wife  delivered  the  check  to 
her  husband's  clerk  to  receive  the  amount;  instead  of  which  he 
inserted  at  the  beginning  of  the  line  in  which  the  word  fifty  was 
written,  the  words  three  hundred  and,  and  the  figure  3  between  the 
£  and  the  501.  The  bankers  having  paid  the  360/,  2^. ;  it  was 
held,  that  the  loss  must  fall  on  the  customer ;  for  it  was  the  fault 
of  the  customer,  who  ought  to  have  selected  for  the  care  of  such  a 
check  a  person  conversant  with  business  as  well  as  trustworthy, 
who  would  have  guarded  against  fraud  in  the  mode  of  filling  up  the 
check  (z).  A  post  dated  check  is  absolutely  void,  and  cannot  be 
received  in  evidence  for  any  purpose  (a), 

.  With  respect  to  the  payment  of  crossed  checks,  the  19  &  20  Vict, 
c.  25,  s.  1,  enacts,  that  "  m  every  case  where  a  draft  on  any  banker 
made  payable  to  bearer,  or  to  order  on  demand,  bears  across  its 
face  an  addition  in  written  or  stamped  letters,  of  the  name  of  any 
banker,  or  of  the  words  '  and  Company,'  in  full  or  abbreviated, 


(*)  Richford  v.  Ridge,  2  Campb.  587.  (x)  Per  Park,  J.,  S.  C,  p.  269. 

h)  4  B.  &  Ad.  752,  ante,  p.  402.  (y)  Hall  y.  Fuller,  5  B.  &  C.  750. 

{u)  Per  TindalfC.  J., in  Mouley,  Brown,  (z)  Young  y.  GroU,  4  Bingh.  253. 

4  B.  N.  C.  268.  (a)  SerU  y.  Norton,  9  M.  &  W.  309. 
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either  of  such  additions  shall  have  the  force  of  a  direction  to  the 
bankers  upon  whom  such  draft  is  made,  that  the  same  is  to  be  paid 
only  to  or  through  some  banker,  and  the  same  shall  be  payable  only 
to  or  through  some  banker," 

This  statute  leaves  the  law,  in  practical  effect,  very  much  what 
it  was  before  the  statute  passed.  It  was  then  strong  evidence  of 
negligence  on  the  part  of  a  banker  to  pay  a  crossed  check  other- 
wise than  through  a  banker,  so  as  to  make  him  responsible  to  his 
customer  {b) ;  such  a  payment  is  now  made  absolutely  invalid.  In 
a  case  in  which  a  crossed  check  which  had  been  lost  had  this  di- 
rection afterwards  erased,  and  the  bankers  paid  it  therefore  to  the 
person  who  presented  it  for  payment,— the  jury  having  found  that 
neither  the  customer  nor  the  bankers  were  guilty  of  negligence,  the 
Court  of  Common  Pleas  held  that  the  loss  must  fall  upon  the  cus- 
tomer (c). 


VII.  Of  the  Acts  of  the  Holder  whereby  the  Parties  to  the  Bill 
may  be  discharged. 

If  the  holder  enter  into  a  composition  with  the  acceptor,  he 
thereby  discharges  the  indorser  (d).  So  if  the  indorsee  receive  part 
payment  from  the  acceptor,  and  take  from  him  a  security  for  the 
remainder,  with  the  exception  of  a  nominal  sum,  the  indorser  is 
discharged  (c).  Receipt  of  part  of  the  money  from  an  acceptor  will 
not  discharge  the  drawer,  if  timely  notice  be  given  that  the  bill  is 
not  duly  paid.  Bull.  N.  P.  271.  The  receipt  of  part  of  the  sum 
mentioned  in  the  bill  from  the  drawer,  will  operate  as  a  discharge 
to  the  acceptor,  only  pro  tanto  (/).  Notwithstanding  the  receipt 
of  part  from  the  indorser,  the  holder  may  recover  the  wnole  amount 
of  the  bill  from  the  drawer  ( g).  Where  the  holder,  after  receiving 
part  payment  from  the  acceptor,  agreed  to  take  a  new  acceptance 
from  him  for  the  remainder,  payable  at  a  future  date,  and  that  in 
the  mean  time  the  holder  should  keep  the  original  bill  in  his  hands 
as  a  security ;  it  was  held,  that  such  agreement  amounted  to  giving 
time  and  a  new  credit  to  the  acceptor,  and  discharged  the  indorser, 
who  was  not  a  party  to  such  agreement  (A).  And  it  has  been 
held,  that  in  such  a  case  the  holder  cannot  sue  till  the  second  bill 
has  become  due  (i). 

(6)  Bellamy  v.  Majoribanks,  7  Exch.  R.  (d)  ExjMrte  Smith,  Co.  B.  L.  5th  edit 

889;  Otrhn  v.  Ireland,  25  L.  J.,  Q.  B.  pp.  168,  169;  3  Bro.  Ch.  C.  1,  S.  C. 

113.  (e)  English  v.  Darley,  2  B.  &  P.  61. 

(c)  Simmonds  v.  Taylor,   27  L.  J.,  C.  See  the  opinion  of  Eldon,  C.  J. 

P.   248;    and   see  now   21    Sc  22   Vict.  (/)  Bacon  y,  Searles,  I  H.BLSS.     See 

c.  79,  which  enacts,  that  '*any  banker  Purstordv,Peek,  9  M.  &  W.  196. 

paying  a  check  which  does  not  at  the  time  (g)  Johnson  v.  Kennion,   2  Wils.   262 ; 

when  it  is  presented  for  payment  plainly  Walwyn  v.  St,  Quinton,  1  B.  &  P.  652. 

appear  to  have  been  crossed,  &c.,  shall  (A)  Oould  v.  Robeon,  8  East,  576. 

not  in  any  way  be  responsible  or  incur  (t)  Kendrick  ▼.  Lomax,  2  Tyrw.  447. 
any  liability,  &c." 


410  BILLS  OF  EXCHANGE. 

But  a  mere  forbearance  to  sue  the  acceptor  after  protest  for  non- 

Saymenty  and  notice,  or  what  is  equivalent  to  notice,  thereof  to  the 
rawer,  will  not  discharge  the  drawer  (A).  If  the  executor  of  the 
acceptor  verbally  promise  to  pay  the  holder  out  of  his  own  estate, 
provided  the  holder  forbear  to  sue,  and  he  forbears  accordingly,  the 
drawer  is  not  thereby  discharged,  inasmuch  as  the  promise  of  the 
executor,  not  being  m  writing,  is  void  by  the  Statute  of  Frauds, 
and,  consequently,  the  holder  does  not  derive  from  such  promise 
any  better  security  than  the  bill  had  given  him  (Z). 

A  bill  of  exchange  having  been  dishonoured,  the  acceptor  trans* 
mitted  a  new  bill  for  a  larger  amount  to  the  payee,  but  had  not 
any  communication  with  him  respecting  the  first.  The  payee  dis- 
counted the  second  bill  with  the  holder  of  the  first,  which  he  re- 
ceived back  as  part  of  the  amount,  and  afterwards,  for  a  valuable 
consideration,  indorsed  it  to  plaintiff:  it  was  held,  that  the  second 
bill  was  merely  a  collateral  security,  and  that  the  receipt  of  it  by 
the  payee  did  not  amount  to  giving  time  to  the  acceptor  of  the  first 
bill  so  as  to  exonerate  the  drawer  (m).  The  cases  £x  parte  Smithy 
and  English  v.  Darhyy  seem  to  have  proceeded  on  a  principle  of 
law  resulting  froin  the  relation  in  which  the  acceptor  of  a  oill  of 
exchange  may  be  considered  as  standing  with  respect  to  the  other 
parties.  Although  by  his  acceptance  he  only  undertakes  to  pay 
the  debt  of  another,  vdz,  of  the  drawer,  yet  he  is  primarily  liable ; 
for  it  is  incumbent  on  the  holder  of  the  bill  to  resort  to  him  in  the 
first  instance.  Under  this  view,  although  his  engagement  is  really 
only  a  coUateral  engagement,  yet  he  may  in  this  respect  be  con- 
sidered as  the  principal  debtor,  and  the  remaining  parties  as  sure- 
ties only.  Now,  in  the  case  of  simple  contracts,  it  a  creditor  give 
time  to  the  principal  debtor,  the  collateral  sureties  are  discharged 
both  in  law  and  equity,  because  the  creditor  cannot  call  on  the 
other  parties  without  an  injury  to  the  person  to  whom  he  has  given 
time  (7i).  The  acceptor  is  considered  the  principal  debtor,  even  in 
the  case  of  a  bill  drawn  for  the  accommodation  of  the  drawer. 
Where,  therefore,  the  holder  of  a  bill  of  exchange,  accepted  for  the 
accommodation  of  the  drawer,  took  a  cognovit  from  the  drawer  for 
payment  by  instalments,  it  was  held,  that  he  did  not  thereby  dis- 
charge the  acceptor  (o). 

H.  accepted  a  bill  for  the  accommodation  of  B.,  the  drawer,  who 
indorsed  it  ever  as  a  security  for  a  debt,  and  afterwards  became 
bankrupt.  The  indorsee  entered  into  an  agreement  with  the  as- 
signees for  purchasing  part  of  the  bankrupt's  property,  and  for  the 
arrangement  of  some  claims,  which  he,  the  indorsee,  had  upon  the 

(Ar)  2nd  Resolution  in   Walwyn  v.  St.  (o)  Fentum  v.  Pocoek,  5  Taunt    192 ; 

Quintin,  1  B.  &  P.  652.  NichoU  v.  Nwrris,  3  B.  &  Ad.  41,  n.     See 

(0  Philpot  V.  BrUmt,  4  Biogh.  717 ;  1  also  Woodhouse  t.  Farebrother,  23  X.  i^ 

M.  &  P.  754.  Q.  B.  22.    As  to  the  mle  in  equity,  see 

(m)  Pring  v.  Clarkion^  1  B.  &  C.  14.  HolHer  v.  Eyre,  9  CI.  &  F.  45  ;  Strong  t 

(n)  Per  Chambre,  J.,  3  B.  &  P.  866.  Fatter,  17  C.  B.  201.         ^ 
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estate,  and  he  afterwards  gave  them  a  release  of  all  demands,  no 
mention  bein^  made  of  the  bill  which  had  been  dishonoured.  He 
knew  at  the  tmie  of  the  agreement,  but  not  when  he  took  the  bill, 
that  it  was  accepted  for  accommodation.  It  was  held,  that  the 
acceptor  was  liable  (p).  One  of  the  makers  of  a  joint  promissory 
note  may  show  that  he  was  a  mere  surety  for  the  other  party, 
and  so  known  to  the  payee,  and  that  the  payee  had  taken  a  com- 
position from  the  principal  debtor,  without  his  (the  surety's)  con- 
sent (q). 

The  doctrine  laid  down  in  JErp.  Smith,  and  English  v.  Darley, 
must  be  confined  to  those  cases  in  which  the  agreement  between 
the  holder  and  acceptor  is  made  without  the  consent  of  the  other 
parties  to  the  bill,  for  otherwise  they  will  not  be  discharged.  This 
appears  from  the  case  of  Clcarh  ana  others,  Executors  of  Moles  v. 
l)evlin,  3  Bos.  &  Pul.  363,  in  which  it  was  adjudged  that  the 
drawer  of  a  bill  who  had  assented  to  the  holder's  toking  a  security 
fi-om  the  acceptor,  was,  notwithstanding  such  security,  liable  to  an 
action  at  the  suit  of  the  holder.  The  holder  of  a  bill,  on  its  be- 
coming due,  allowed  the  acceptor  to  renew  it  without  consulting 
the  indorser;  but  the  indorser  afterwards  meeting  the  acceptor,  told 
him  that  it  was  the  best  thing  that  could  be  done ;  it  was  held,  that 
this  was  not  a  recognition  of  the  terms  granted  by  the  holder  to 
the  acceptor,  and  that  the  indorser  was  discharged  (r).  The  holder 
may  sue  a  prior  indorser,  although  he  has  taken  in  execution  a 
subsequent  indorser,  and  afterwards  let  him  go  at  large  on  a  letter 
of  licence,  without  having  paid  the  debt.  In  a  case  {s)  where  an 
action  was  brought  by  several  partners,  as  indorsees  of  a  promissory 
note  against  the  defendant  as  indorser,  and  it  appeared  in  evidence, 
that  one  of  the  partners  had  discharged  a  prior  indorser,  by  a  deed 
of  composition ;  it  was  held,  that  such  deed  operated  as  a  release 
to  the  defendant.  "  If  a  holder  enter  into  an  agreement  with  a 
prior  indorser  in  the  morning,  not  to  sue  him  for  a  certain  period 
of  time,  and  then  oblige  a  subsequent  indorser  in  the  evening  to 
pay  the  debt,  the  latter  must  immediately  resort  to  the  very  person 
for  payment  to  whom  the  holder  has  pledged  his  faith  that  he  shall 
not  be  sued.  In  the  case  Exp.  Smith,  Lord  Thurlow,  after  con- 
sulting with  all  the  judges,  was  of  opinion,  that  the  holder  of  a 
bill,  by  entering  into  a  composition  with  the  acceptor,  discharged 
the  indorser,  and  accordingly  ordered  the  proof  against  the  estate 
of  the  latter  to  be  expunged,  proceeding  on  the  ground  of  the 
acceptor's  liability  being  varied  by  the  act  of  the  holder.  "  We  all 
remember  the  case  where  Mr.  Kichard  Burke,  being  security  for 
an  annuity,  the  grantee  gave  time  to  the  pNncipal,  and  yet  argued 
that  Mr.  burke  was  not  relieved  thereby,  though  the  principal  was; 

(p)  Harritm  ▼.  Courtauld,  8  B.  &  Ad.  Campb.  179. 
86.  («)  Hayling  v.  Mullhall,  2  Bl.  R.  1285 ; 

(g)  Hall  ▼.  Wilcoxfl  M.  &  Rob.  58.  Ellison  ▼.  Dexell,  Bristol  Sum.  Ass.  1811, 

(r)  mthalk  ▼•  -  Matterman    4-    Co,,   2  MS. 
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but  it  was  answered  that  the  grantee  could  make  no  demand  upon 
the  surety,  because  he  must,  by  so  doing,  enforce  a  payment  from 
the  principal,  contrary  to  the  agreement '  Per  Lord  JSldoTiy  C.  J., 
in  JSnglisn  v.  Darley,  2  Bos.  &  rul.  62.  See  also  Bank  of  Ireland 
V.  Beresford  and  another^  6  Dow.  234.  In  the  foregoing  cases,  the 
act  done  by  the  creditor  is  his  own  act,  over  which  the  surety  has 
not  any  control ;  and  the  injury  which  the  surety  would  receive,  is 
one  which  he  has  not  any  mode  of  preventing.  But  a  surety  for  a 
bankrupt  is  not  discharged  by  the  creditor's  signing  the  bankrupt's 
certificate,  even  after  notice  from  the  surety  not  to  do  so.  **  It  is 
the  duty  of  the  surety  to  pay  the  debt:  and  if  he  declines  so  doing, 
and  thereby  permits  the  creditor  to  prove,  the  signing  the  certificate 
of  conformity,  which  is  a  power  given  to  the  proving  creditor, 
cannot  be  considered  as  an  act  done  by  the  creditor,  which  altered 
the  surety's  right  without  his  control,  and  scarcely,  indeed,  without 
his  consent."  Per  Tindal,  C.  J.,  delivering  judgment.  Braumev. 
Carr,  7  Bing.  608.  But  where  the  indorsee  of  a  note  made  by 
the  defendant  for  the  accommodation  of  the  payee  and  indorser 
covenanted  not  to  sue  the  payee  and  indorser,  it  was  held,  that  the 
defendant  could  not  avail  himself  of  this  covenant,  in  an  action 
brought  against  him  by  the  indorsee,  although  the  defendant,  by 
the  verdict  against  him  in  this  action,  would  have  a  right  to  re- 
cover over  against  the  payee  and  indorser  (0.  The  holder  sued  the 
acceptor,  and  charged  him  in  execution;  the  latter  obtained  his 
discharge  under  the  Lords'  Act ;  the  holder  then  sued  the  drawer, 
and  recovered  the  amount  of  the  bill,  whereupon  the  drawer  sued 
the  acceptor,  and  charged  him  in  execution ;  this  was  held  regular, 
for  although  the  discharge  of  the  acceptor,  under  the  Lords'  Act, 
was  a  satisfaction  of  the  debt  as  to  the  holder^  yet  it  would  not 
operate  as  such  between  the  drawer  and  acceptor  («). 

But  a  discharge  of  a  principal  debtor  will  not  discharge  the 
surety,  if  there  be  an  agreement  between  the  principal  debtor  and 
the  creditor  that  it  shall  not  have  that  effect.  "  The  reason,"  says 
Patteson,  J.,  in  delivering  the  judgment  of  the  court  in  North  v. 
Wakefieldy  "  why  a  release  to  one  debtor  releases  all  jointly  liable, 
is,  because  unless  it  was  held  to  do  so,  the  co-debtor,  after  paying 
the  debt,  might  sue  him  who  was  released  for  contribution,  and  so 
in  effect  he  would  not  be  released :  but  that  reason  does  not  apply 
where  the  debtor  released  agrees  to  such  a  qualification  of  the 
release  as  will  leave  him  liable  to  any  rights  of  the  co-debtor  "  (x). 

(t)  MalUtt  V.  Thompton,  5  Esp.  N.  P.  P.  61. 
C.  178.  (;r)  13  Q.  B.  258;    and  see  Owen  ▼. 

(u)  Macdonald  y.  Bovingtan,   4  T.   R.  Horman,  4  H.  L.  Cas.  997,  and  Ktartley 

825,  cited  in  EnglUh  v.  Darky,  2  B.  &  v.  Cole,  16  M.  &  W.  128. 
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VIIL  Of  the  Action  on  a  Bill  of  Exchange: — 

Pleas,  p.  416. 

Evidence  J  p.  418. 

Recovery  of  Interest^  p.  422. 

A  bill  of  exchange  being  a  simple  contract,  the  form  of  action 
which,  previously  to  the  Common  Law  Procedure  Act,  was  usually 
adopted  for  the  recovery  of  the  sum  of  money  mentioned  in  the  bill 
in  case  of  non-acceptance  or  non-payment  was  a  special  assumpsit. 
The  action  of  debt  only  lay  when  there  was  a  privity  of  contract 
between  the  parties,  but  now,  by  the  Common  Law  Procedure 
Act,  the  distmction  between  forms  of  action  is  substantially 
abolished  (y). 

Declaration. — The  bill  of  exchange  should  be  described  either  by 
setting  it  out  or  by  stating  its  legal  effect. 

Formerly  the  declaration  extended  to  a  great  length ;  but  under 
the  pleading  rules,  T.  T.  1  Will.  IV.  (2r),  concise  forms  are  given  on 
notes  and  inland  bills,  according  to  the  principle  of  which,  decla- 
rations on  foreign  bills  may  be  drawn  witn  the  necessary  variations. 
See  these  forms ;  but  it  must  be  remembered,  that  these  rules  were 
made  before  the  Unifonnity  of  Process  Actj  2  Will.  IV.  c.  39  ;  and 
the  forms  given  by  them,  which  were  correct  in  actions  by  bill, 
(because  then  the  declaration  was  the  commencement  of  the  suit,) 
are  so  no  longer  (a),  the  suin^  out  the  writ  being  now  the  com- 
mencement of  the  suit.  The  days  of  grace  need  not  be  noticed  (6). 
The  frequent  nonsuits,  which  used  to  occur  on  the  ground  of 
variances  between  the  instrument  as  set  forth  in  the  declaration, 
and  that  produced  in  evidence,  were  greatly  obviated  by  the  stat. 

(y)  By  Stat.  18  &  19  Vict  c.  67,  which  applicationi  and  on  such  terms  as  to  se- 

was  passed  with  the  object  of  putting  a  curity  or  otherwise  as  to  the  judge  may 

stop  to  frivolous  or  vexatious  defences  to  seem   meet      And    sect   S  enacts,   that 

actions  on  bills  of  exchange  and  promis-  ^^  after  judgment  the  court  or  a  judge  may 

sory  notes,  all  actions  upon  bills  of  ex-  under  special  circumstances  set  aside  the 

change  or  promissory  notes  commenced  judgment,  and,  if  necessary,  stay  or  set 

within  six  months  after  the  same  shall  aside  execution,  and  may  give  leave  to 

have  become  payable,  may  be  by  writ  of  appear  tothe  writ  and  to  defend  the  action, 

summons  in  the  form  given  by  the  act;  if  it  shall  appear  to  be  reasonable  to  the 

and   the  plaintiff,   on  filing   affidavit  of  court  or  judge  so  to  do,  and  on  such  terms 

'personal  service,  may  at  once  sign  final  as  to  the  court  or  judge  may  seem  just" 

judgment  as  in  the  form  likewise  given.  See  Hall  v.   Coatet,  25  L.  J.,  Exch.  3 ; 

It  is  enacted,  however,  by  sect  2,  that  a  Rob'nson  y.  Cotterell,25  L.  J.,  Exch.  4; 

judge    "shall,   upon    application   within  and  Reg.  Gen.  Nov.  26,  1855.     As  to  the 

the  period  of  twelve  days  from  such  ser-  power  of  amendment  where  proceedings 

vice,  give  leave  to  appear  to  such  writ,  have  been  wrongly  taken  under  this  act, 

and  to  defend  the  action,  on  the  defendant  see  Leigh  v.  Baker,  26  L.  J.,  C.  P.  220. 
paving  into  court  the  sum  indorsed  on  the  (x)  2  B.  &  Ad.  788;  7  Bingh.  774;  5 

wnt,  or  upon  affidaviu,  satisfactory  to  the  M.  &  P.  81S;  1  Cr.  &  J.  468;  1  Tyw. 

judge,  which  disclose  a  legal  or  equitable  520. 

defence,  or  such  facts  as  would  make  it  (a)  Per  Parke,  B.,  in  Abbott  v.  Aslett, 

incumbent  on  the  holder  to  prove  con-  1  M.  &  W.  209. 

sideration,    or    such   other  facts  as  the  (6)  Padwick  v.  Turner,  11  Q.  B.  124. 

judge  may  deem  sufficient  to  support  the 
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9  Geo.  IV.  c.  15,  and  the  stat.  3  &  4  WiU.  IV.  c.  42,  s.  23 :  and 
now,  by  the  statutes  15  &  16  Vict.  c.  76,  s.  222,  and  17  &  18  Vict, 
c.  125,  s.  96,  power  is  given  to  make  all  amendments  which  may- 
be necessary  tor  the  purpose  of  determining  in  the  existing  suit  the 
real  question  in  controversy  between  the  parties  (c).  Where  the 
declaration  was  on  a  promissory  note  for  250Z.  made  by  the  defend- 
ant, dated  the  9th  of  November,  1838,  payable  to  plaintiff  or  order 
on  demand :  plea,  that  defendant  did  not  make  the  note ;  and  the 
proof  was  of  a  joint  and  several  promissory  note  for  250/.,  made  by 
defendant  and  his  wife,  dated  the  6th  of  November,  1837,  payable 
12  months  after  date,  and  no  proof  was  given  of  any  other  note 
between  the  parties;  this  was  considered  to  be  a  variance  properly 
amended  at  N.  P.  under  3  &  4  Will.  IV.  c.  42,  s.  23  (d).  A  decla- 
ration in  assumpsit  by  indorsee  against  acceptor,  after  stating  non- 
payment of  the  bill  when  due,  alleged  that  defendant  afterwards 
promised  to  pay  plaintiff  the  said  bill  according  to  the  tenor  and 
effect  of  his  said  acceptance.  This  was  held  sufficient  on  special 
demurrer,  for  per  Cur. :  after  the  dishonour  of  a  bill,  it  is  payable 
on  request ;  a  promise  therefore  by  acceptor,  after  the  bill  is  due, 
to  pay  it  accoraing  to  the  tenor  and  effect  of  his  acceptance,  is  a 

Eromise  to  pay  on  request  {e).  Where  the  acceptance  was  written 
efore  the  bill  was  drawn,  the  declaration  described  the  transaction 
in  the  usual  order  of  time,  viz.  the  drawing  first,  and  then  the 
acceptance  ;  this  was  held  not  to  be  a  variance  (/).  And  so  with 
respect  to  an  indorsement,  whether  made  before  {g)  bill  drawn,  or 
after  (h)  bill  became  due. 

By  stat.  1  &  2  Geo.  IV.  c.  78,  s.  1,  if  any  person  shall  accept  a 
bill  payable  at  the  house  of  a  banker,  or  other  place,  without  fur- 
ther expression  in  his  acceptance,  such  acceptance  shall  be  deemed, 
to  all  intents  and  purposes,  a  general  acceptance  of  such  bill,  and 
such  a  bill  may,  in  an  action  against  it,  be  declared  upon  as  made 
payable  at  that  place ;  although,  under  this  statute,  sucn  an  accept- 
ance amounts  to  a  general  acceptance.  Blake  v.  Beaumont,  4  M. 
&  Gr.  7 ;  S.  C.  Blake  v.  Bowman,  4  Scott's  N.  R.  617.  But  if  the 
acceptor  shall,  in  his  acceptance,  express  that  he  accepts  the  bill 
payable  at  a  banker's  house  or  other  place  only,  and  not  otherwise 
or  elsewhere,  such  acceptance  shall  be  deemed  to  be,  to  all  intents 
and  purposes,  a  qualified  acceptance,  and  the  acceptor  shall  not  be 
liable  to  pay  the  said  bill,  except  in  default  of  payment,  when  such 
payment  shall  have  been  duly  demanded  at  such  banker's  house  or 
other  place.  Since  this  statute  it  has  been  adjudged,  that  the 
holder  of  a  biU  accepted,  payable  at  a  banker's,  but  omitting  the 
words  "  there  only,"  is  not  bound  to  present  it  at  the  banker's,  and 
consequently  is  not  guilty  of  laches,  if  he  omits  to  do  so ;  and  may 

(c)  See  Leigh  v.  Baker,  26  L.  J.,  C.  P.  (  /)  Molloy  v.  Delvet,  7  Bingh.  428  ;  5 

220.  M.  &  P.  275. 

{d)  Beckett  v.  Duttotif  7  M.  &  W.  157.  (g)  Rustel  v.  Lmigstt^e,  Doug.  514. 

(e)  ChristU  v.  Peart,  7  M.  &  W.  491.  (^)  Young  v.  Wright,  1  Camp.  139. 
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still  recover  against  the  acceptor^  in  the  event  of  the  banker's 
failure,  although  a  considerable  time,  e.g,  three  weeks,  have  elapsed 
since  the  bill  became  due,  during  all  which  time  the  acceptor  had 
funds  in  the  banker's  hands,  exceeding  the  amount  of  the  bill  (i). 
In  such  case  no  averment  or  proof  of  presentment  for  payment  at 
the  place  mentioned  is  necessary  (A).  But  in  an  action  against 
the  drawer  of  a  bill  (payable  at  a  partixmlar  place,  where  the 
drawee  accepts  it  payable  at  that  place),  on  the  ground  of  non- 
payment by  the  acceptor,  it  is  necessary  to  prove  a  presentment  to 
the  acceptor  at  that  place ;  for  the  statute  neither  intended  to  alter, 
nor  has  it  altered,  the  liability  of  drawers ;  but  is  confined  in  its 
operation  to  acceptors  only  (Z). 

A  conditional  acceptance  cannot  be  declared  on  as  an  absolute 
acceptance,  even  after  condition  performed  (m).  In  action  on  a  bill 
against  an  acceptor  for  the  honour  of  the  drawer,  it  must  be  alleged, 
that  when  the  bill  arrived  at  maturity,  it  was  presented  to  the 
drawee  for  payment.  And  this  rule  holds  whether  the  bill  be  a 
bill  payable  after  date  (n)  or  after  sight  (o).  Where  a  bill  has  been 
accepted  by  the  drawee,  if  another  person  accepts  it  also  for  the 
purpose  of  guaranteeing  the  first  acceptor,  the  second  acceptance 
IS  merely  a  collateral  undertaking,  and  must  be  declared  on  as 
such ;  for  there  is  not  any  custom  of  merchants  authorizing  a  series 
of  acceptors  (p). 

Facts  dispensing  with  presentment  or  notice  must  be  specially 
averred  in  the  declaration.  In  Burgh  v.  Legge,  Parke,  B.,  says, 
"  I  always  thought  that  if  presentment  or  notice  was  to  be  excused 
on  the  ground  of  want  of  effects,  &c.,  that  fact  ought  to  be  stated  in 
the  declaration  "  (y). 

In  Heys  v.  Heseltine  and  another  (r),  where  it  was  averred  that 
the  defendants  accepted  the  bill,  and  the  acceptance  was  by  an 
agent  thus,  "  for  Heseltine  and  Co.,  John  Wilson :"  Lord  JSllen- 
borough  was  of  opinion,  that  the  evidence  supported  the  declara- 
tion :  observing,  that  if  the  defendants  accepted  the  bill  by  an 
agent,  in  contemplation  of  law  they  accepted  it  themselves :  and  it 
was  a  general  rule  in  pleading,  that  facts  might  be  stated  according 
to  their  legal  effect. 

When  the  action  is  brought  between  the  immediate  parties  to  the 
bill,  it  is  usual  to  subjoin  such  counts  as  will  embrace  the  con- 
sideration for  which  the  bill  has  been  given:  for  as  the  bill  does 

(0  Turner  ▼.  ffayden,  4  B.  &  C.  1.  (o)  Williamt  v.  Gemuunej  7  B.   &  C. 

ik)  Selbyv.  Eden,  3  Bingh.  611 ;  Fayle  468. 

Y.  Bird,  6  B.  &  C.  531 ;  HaUtead  ▼.  Skel-  {p)  Jaekton  v.  Hudtim,  2  Campb.  417. 

ton,  5  Q.  B.  92.  (9)  6  M.  &  W.  421 ;  and  see  Carter  v. 

(/)  Gibb  ▼.  Mather,  8  Bingh.  214.     See  Flower,  16  M.  &  W.  743;  S.  C,  16  L.  J., 

Boydell  v.  Harkmu,  3  C.  B.  168.  Exch.  199. 

(m)  Langston  v.  Corney,  4  Campb.  176.  (r)  2  Campb.  604. 

(fi)  Howre  v.  Cazewme,  16  East,  391. 
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not  mei^e  the  original  demand,  if  the  plaintiff  fail  in  substantiating 
in  evidence  the  special  count,  he  may  resort  to  evidence  on  the 
common  counts.  Under  the  new  rules,  counts  upon  a  bill  or  note, 
and  for  the  consideration  in  goods,  money,  or  othervrise,  are  con- 
sidered as  founded  on  distinct  subject-matters  of  complaint.  Where 
a  promissory  note  had  been  given  for  money  lent,  which  when 
produced  in  court  was  unstamped,  Lord  Kenyon,  C.  J.,  permitted 
the  plaintiff  to  recover  on  a  common  count  for  money  lent,  by 
provmg  that  when  the  money  for  which  the  note  had  been  given 
was  demanded  of  the  defendant,  he  acknowledged  the  debt  (s). 
Where  a  declaration  in  assumpsit  contained  three  counts  ;  .the  two 
first  on  promissory  notes  for  50/.  each,  and  the  third  for  100/.  on 
an  account  stated,  and  the  particulars  of  demand  stated  ''  This 
action  is  brought  to  recover  tne  sum  of  60/.,  being  the  amount  of 
the  promissory  note  in  the  first  count  of  the  declaration  mentioned, 
and  also  the  further  sum  of  50/.,  the  amount  of  the  promissory  note 
in  the  second  count  mentioned  ;"  and  then  stated  that  the  plaintiff 
would  avail  himself  of  the  whole  or  any  part  of  the  declaration :  and 
no  evidence  of  the  notes  was  given  at  the  trial,  but  a  conversation 
with  the  defendant  was  proved,  in  which  he  acknowledged  he 
owed  the  plaintiff  100/. :  it  was  held,  that  the  particulars  were  in- 
sufficient to  enable  the  plaintiff  to  recover ;  and  that  in  order  to  do 
so,  he  was  bound  to  prove  an  admission,  or  an  account  stated  with 
reference  to  the  promissory  notes  (0-  If  the  plaintifTs  particular 
conveys  the  requisite  information  to  the  defendant,  however  in- 
accurately it  may  be  drawn  up,  it  is  sufficient,  unless  the  defendant 
will  undertake  to  swear  that  he  has  been  misled  by  the  inac- 
curacy (m).  And  although  the  general  rule  is,  that  the  plaintiff  who 
has  delivered  an  imperfect  particular,  shall  be  restricted  in  his  evi- 
dence, and  not  permitted  to  recover  any  thing  ultra  the  contents  of 
such  particular,  yet  if  the  defendant,  m  attempting  to  defeat  the 
restricted  claim  of  the  plaintiff,  gives  him  a  better  case  than  he  was 
at  liberty  to  make  for  himself,  he  will  be  entitled  to  a  verdict  for  all 
that  is  proved  due  to  him ;  what  he  could  not  have  insisted  on  as 
a  right,  he  may  receive  as  a  boon.  Hurst  v.  Watkis,  JElknboroiyh, 
C.  J.,  1  Campb.  68. 

Pleas, — In  all  actions  upon  bills  of  exchange  and  promissory 
notes,  the  plea  of  "  non-assumpsit"  and  never  indebted  "  is  in- 
admissible. In  such  actions,  therefore,  a  plea  in  denial  must 
traverse  some  matter  of  fact ;  ex.  gr.  the  drawing,  or  making,  or 
indorsing,  or  accepting,  or  presenting,  or  notice  of  dishonour,  of  the 
bill  or  note  (ar).  Under  the  rule  of  H.  Term,  4  Will.  IV.,  it  has 
been  held,  that  ''  the  rule  is  confined  to  cases  where  the  action  is 

(«)  Ty^e  Y. /one«,  lEast'sR.  58,n.(a);  653. 
WiUon  V.  Kennedy t  1  Esp.  N.  P.  C.  245,  (a)  Day  v.  Bower,  EUenborough,  C.  J., 

S.  P.  1  Campb.  69,  n. 

(0  Roberts  v.   EUworih,  10  M.  &  W.  (jt)  H.T.  16  Vict.  1853,  rule  7. 
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only  on  the  note,  and  on  the  promise  contained  in  or  implied  by 
law  from  it :  it  is  to  be  read,  as  if  it  were  worded  thus : — *in  all 
actions  on  bills  of  exchange  and  promissory  notes  simpliciter, 
without  any  other  matter  (y).  Hence  where  an  executor  declared 
on  a  note  payable  to  his  testator,  laying  a  promise  to  pay  him,  the 
executor,  after  the  death  of  the  testator ;  it  was  held,  that  such  pro- 
mise might  be  denied  by  a  plea  of  non-assumpsit "  {z). 

All  matters  of  confession  and  avoidance,  including  not  only 
those  by  way  of  dischai*ge,  but  those  which  show  the  transaction 
to  be  either  void  or  voidable,  on  the  ground  of  fraud  or  otherwise, 
must  be  specially  pleaded,  ex,  gr.  illegality  of  consideration,  either 
by  statute  or  common  law,  drawing,  mdorsing,  accepting,  &c.  bills 
or  notes,  by  way  of  accommodation,  &c.  (a).^  A  plea  simply,  that 
no  consideration  was  given  for  the  bill  or  note,  although  good  after 
verdict  (J),  is  bad  on  demurrer.  The  proper  course  is  to  set  out 
the  facts  showing  absence  of  consideration,  with  a  denial  that  there 
was  any  other  consideration  (c) ;  and  a  traverse  of  these  facts,  with- 
out a  traverse  of  the  last  averment,  is  sufficient  (rf).  If,  however, 
upon  a  plea,  that  no  consideration  was  given,  the  replication  be, 
that  there  was,  the  onus  lies  on  the  defendant  to  prove  that  there 
was  not  any  consideration  (e).  To  a  declaration  by  indorsee 
against  acceptor,  the  defendant  cannot  plead  that  the  bill  was 
accepted  by  him  without  consideration  (/*)  from  the  drawer;  for 
such  is  not  inconsistent  with  plaintiff's  legal  demand,  indorsement 
prima  facie  importing  consideration  {g).  Assumpsit  by  the  in- 
dorsee against  the  acceptor  of  a  bill.  Plea,  that  the  defendant 
accepted  the  bill  for  the  accommodation  of  the  drawer,  and  that 
the  drawer  did  not  give,  nor  did  the  defendant  receive,  any  con- 
sideration for  his  accepting  or  passing  the  bill ;  that  the  drawer 
indorsed  the  bill  to  the  plaintiff  without  any  consideration,  and 
that  the  plaintiff  held  the  bill  without  consideration ;  it  was  held, 
that  the  onus  probandi  lay  on  the  defendant ;  that  where  there  is 
not  any  fraud,  or  any  suspicion  of  fraud,  but  the  simple  fact  is  as 
here,  the  plaintiff  is  not  called  upon  to  prove  that  he  gave  value 
for  the  bill  (A).  To  a  declaration  in  assumpsit  by  indorsee  against 
maker  of  a  promissory  note,  the  defendant  pleaded,  that  the  note 
was  indorsed  and  delivered  to  the  plaintiff  by  his  indorser,  in 
violation  of  good  faith,  and  in  fraud  and  contempt  of  an  order  for 
referring  the  claim  of  that  indorser  to  arbitration,  and  that  the 

(y)  Per  Parke,  B.,  in  Timmis  v.  Plait,  2  (c)  Boden  v.  Wright,  12  C.  B.  445. 

M.  &  W.  721.  id)  Mkinson  v.   Davies,  11  M.  &  W. 

(«)  Timmit  V.  Piatt,  2  M.  &  W.  720.  236. 

See  Donaldean  v.  Thomptouy  6  M.  &  W.  (e)  Laceyv,  Forrester,  5  Tyr.  567.   See 

316  ;  recognized  in  Oridge  v.  Sherborne,  Whitaktr  v.  Edmunds,  1  A.  &  E.  638. 

11  M.  &  W.  374.  (/)  Low  V.  Chtfney,  1  B.  N.  C.  267. 

(a)  H.  Term,  16  Vict  1853,  rule  8.  (g)  Reynold*  v.  Ivemey,  3  D.  P.  C.  453. 

(6)  Eatton  v.  Pratchetl,  2  C.  M.  &  R.  (/i)  Hills  v.  Barber,  1  M.  &  W.  425 ; 

542;  and  see  Crofts  v.  Beale,  11  C.  B.  owerruling  Heath  v.  Sansom,  2  B.  &  Ad. 

172.  291. 
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plaintifF  took  the  note  with  full  knowledge  of  the  premises.     The 

ElaintifT  replied,  that  he  had  not,  when  he  took  the  note,  any 
nowledge  of  the  premises  in  the  plea  mentioned.  Issue  thereon. 
Upon  these  pleadings,  it  was  held  that  the  defendant  was  bound  to 
begin  at  the  trial,  and  to  prove  the  plaintiff's  knowledge  of  the 
fraud  ;  and  that  the  plaintiff  was  not  bound  in  the  first  instance  to 
prove  consideration  given  for  the  indorsement  to  him  (i).  Where, 
however,  the  defendant  pleaded  that  the  note  declared  on  was  made 
on  an  illegal  consideration,  and  that  the  plaintiff  gave  no  value, 
upon  these  allegations  being  put  in  issue  by  the  plea ;  it  was  held, 
that  it  was  sufficient  for  the  defendant  to  prove  the  illegality,  and 
that  being  done,  the  onus  was  cast  upon  the  plaintiff  to  prove  that 
he  gave  consideration  (A).  So  also  where  tne  plea  alleges  fraud ; 
upon  the  defendant  proving  that  allegation,  the  plaintiff  is  bound 
to  prove  that  he  gave  value  (Z).  When  a  bill  has  been  altered 
after  acceptance,  the  defendant  may  take  advantage  of  it,  under 
a  plea  that  he  did  not  accept  the  bill  declared  on(m).  In  this 
case  the  defendant  has  the  right  to  begin  (n).  And  where  the  bill 
is  written  on  paper  improperly  stamped,  the  consequence  is  that  it 
cannot  be  given  in  evidence ;  and  this  defence  is  admissible  under 
the  plea  of  non-acceptance  (o). 

Evidence, — The  bill  need  not  be  produced  at  the  trial  imless 
there  be  some  issue  upon  the  plaintiff,  to  prove  which  renders  its 
production  necessary  {p).  Nor  can  the  defendant  insist  upon  its 
production  in  support  of  a  plea,  unless  he  has  given  the  plaintiff 
notice  to  produce  it(y).  So  the  production  of  the  bill  may  be 
rendered  unnecessary  by  the  defendant  having  admitted  his  nnd- 
writing  (r).  The  date  of  a  bill  of  exchange,  unless  impeached  by 
evidence,  is  considered  as  the  true  date  (s). 

In  an  action  by  the  indorsee  of  a  bill  against  the  acceptor,  it  is 
not  necessary  for  the  plaintiff  to  prove  the  hand-writing  of  the 
drawer,  for  when  a  bill  is  presented  for  acceptance,  the  acceptor  is 
supposed  to  look  at  the  hand-writing  of  the  drawer,  and  on  that 
account  he  is  precluded  from  disputing  it  afterwards,  and  cannot 
give  in  evidence  even  a  forgery  of  such  hand-writing  (t).  And  if 
m  such  an  action  the  acceptor  dispute  the  hand-writing  of  the 
drawer  by  plea,  the  plaintiff  may  reply  the  acceptance  by  way  of 
estoppel  (u).     But  the  handwritmg  of  the  first  indorser,  if  the  in- 

(0  Smith  ▼.  Martin,  9  M.  &  W.  304.  14.0. 

But  see  Bingham  v.  Stanley,  2  Q.  B.  1 17.  (q)  Lane  v.  Mullins,  2  Q.  B.  254  ;  Dovif 

(k)  BaiUy  v.  BedweU,  13  M.  &  W.  73.  ▼.  Barker,  8  C.  B.  606. 

(/)  Berry  y.  Alderman^  14  C.  B.  95;  (r)  ChapUn  v.  Levy,  23  L.   J.,  Exch. 

5.  C.  23  L.  J.,  C.  P.  34.  117. 

(m)  Cock  ▼.  Coxwell,  2  Cr.  M.  &  R.  291.  («)  Anderson  v.  Weston,  6  B.  N.  C.  296. 

(n)  Barker  v.  Malcolm,  7  C.  &  P.  101.  (/)  Jenys  v.   Fawler,   Str.   946,   coram 

(o)  Dawson  v.  Macdonald,  2  M.  &  W.  Raymond,  C.  J.     Per  Buller,  J,,  in    1  T. 

26  ;  recognized  in  Field  v.  Woods,  7  A.  &  R.  655,  S  P.     Per  Dampier,  J.,  in  Bass  v. 

E.  1 14,  ante,  p.  368.  Clive,  4  M.  &  S.  13,  S,  P, 

(p)  Read  v.    Gamble,    10   Ad.    &  Ell.  (u)  Sanderson  y.  Collman,  ^  M.  &  Gr. 

597 ;  but  see  Fruer  v.  Brown,  R.  &  M.  209 ;  4  Scott's  N.  R.  638. 
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dorsement  be  traversed,  must  be  proved,  because  the  acceptor  is  not 
supposed  to  look  any  farther  than  the  hand- writing  of  the  drawer  (a:). 
In  an  action  by  indorsee  against  acceptor,  where  the  defence  was, 
that  the  acceptance  was  a  forgery ;  evidence,  that  a  collection  of 
bills,  having  on  them  forgeries  of  defendant's  signature,  had  been 
in  plaintiff's  possession,  and  that  some  of  such  bills  had  been  cir- 
culated by  him,  was  held  inadmissible ;  distinct  proof  not  having 
been  given,  that  the  bill,  on  which  the  action  was  brought,  formed 
part  of  the  collection ;  inasmuch  as  such  evidence  would  have  been 
inadmissible  on  an  indictment  for  forgery  (^). 

The  acceptance  of  a  bill  drawn  by  procuration,  admits  the 
drawer's  handwriting  and  the  procuration  (;2r).  But  although  the 
bill  be  indorsed  by  the  same  procuration,  the  date  thereof  not 
appearing,  the  acceptance  does  not  admit  the  procuration  to  in- 
dorse (a).  Proof,  first,  that  J.  8.  was  the  confidential  clerk  of 
the  defendants,  and  had  been  introduced  by  them  to  their  bankers, 
as  one  to  whom  they  were  to  pay  the  same  attention  as  they 
would  to  the  defendants  themselves :  ^ndly,  that  defendants  had, 
in  repeated  instances,  recognized  his  authority  to  draw  both  bills 
and  checks  by  procuration  by  them;  lastly,  that  on  three  oc- 
casions J.  S.  haa  indorsed  bills  by  procuration  for  them,  on  one 
of  which  occasions  the  defendants  must  have  known  of  it;  and 
in  the  other  two  instances,  the  defendants  had  received  the  money 
raised  upon  the  bills :  it  was  held,  that  although  an  authority  to 
draw  does  not  in  itself  import  an  authority  to  indorse,  yet  the 
evidence  of  such  authority  to  draw  was  not  to  be  withheld  from 
the  jury,  who  were  to  determine  on  the  whole  evidence,  whether 
such  authority  to  indorse  existed  or  not,  and  fi-om  the  forgoing 
facts  they  might  well  draw  the  inference  that  it  did  {h). 

A  bill  of  exchange  was  shown  to  the  defendant,  whose  name  ap- 
peared on  the  bill  as  acceptor,  and  he  was  asked  whether  it  was  his 
nandwriting ;  he  said  it  was,  and  that  the  bill  would  be  duly  paid ; 
Lord  Ellenborough,  C.  J.,  held,  that  this  accredited  the  bill,  and 
the  plaintiff  having  been  thereby  induced  to  take  it,  the  defendant 
could  not  set  up  as  a  defence  that  his  name,  as  written  on  the  bill, 
was  a  forgery  (c).  A  forged  bill  was  drawn  upon  the  plaintiff, 
which  he  accepted  and  paid  to  an  innocent  indorsee,  who  had 
given  a  valuable  consideration  for  the  bill ;  on  discovering  the  for- 
gery, the  plaintiff  brought  an  action  for  money  had  and  received, 
to  recover  back  the  money ;  it  was  held,  that  the  action  would  not 
lie ;  Lord  Mansfield^  C.  J.,  observing,  that  it  was  incumbent  on  the 
plaintiff  to  have  been  satisfied  as  to  the  drawer's  hand-writing  be- 

(*)  Smith  V.  Chester,    I    T.    R.   654 ;  («)  Hobinstm  v.  Yarrow,  7  Taunt,  455. 

Cooper  ▼.  Lindo,  B.   R.  London  Sittings  (a)  S.  C. ;  and  see  Parke,  B.'s,  judg- 

after  M. T.  52  Geo.  III.  S,  P.  as  to  hand-  ment  in  Beeman  v.  Duck,U  M. &  W.255. 

writinff  of  second  indorser  being  alleged  (b)  Preseott  v.  Ffinn,  9  Bingh.  19. 

in  declaration.  (c)  Leach  v.  Buchanan,  4  Esp.  N.  P.C. 

(y)  Gr\ffil$  V.  Payne,  11  A.  &  E.  131 ;  226. 
8  P.  &  D.  107. 
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fore  he  accepted  the  bill  (d).  The  defendants  took  a  bill,  accepted 
payable  at  tne  plaintiffs*,  who  were  the  drawee's  bankers,  and  in- 
dorsed it  to  their,  the  defendants',  agents,  to  whom  the  plaintiffs 
paid  it  when  due,  and  seven  days  after  sent  it  as  their  voucher  to 
the  drawee,  who  apprized  them  that  the  acceptance  was  forged. 
Held  by  three  Justices  against  Chambrey  J.,  that  the  plaintiffs 
could  not  recover  from  the  defendants  the  amount  which  they 
had  thus  paid  them  on  the  forged  acceptance  (e).  But  where 
the  plaintiffs  (bankers)  discounted  for  the  defendants  (bill-brokers) 
a  bill  of  exchange  which  the  latter  did  not  indorse,  and  it 
turned  out  that  the  signatures  of  the  drawer  and  acceptor  (the 
latter  of  whom  kept  an  account  with  the  plaintiffs)  were  rorged ;  it 
was  held,  that  the  defendants  were  liable  to  refund  the  money  (/). 

Where  a  bill  of  exchange  purports  to  be  drawn  by  a  plurality  of 
persons,  and  is  so  declared  on,  the  acceptor  of  such  bill  will  not  be 
permitted  to  prove  that  the  supposed  firm  consisted  of  one  person 
only  (g).  In  a  declaration  by  indorsee  against  acceptor  of  a  bill 
of  exchange  stated  to  be  "  drawn  by  certain  persons  by  and  under 
the  name,  style  and  firm  of  G-  &  Son,"  and  that  "  the  said  persons 
by  and  under  the  said  name,  style  and  firm  of  G.  &  Son"  indorsed 
it :  this  was^  held  a  sufficient  description  of  the  drawer  and  in- 
dorser  (h).  Where  a  bill  is  drawn  in  the  name  of  a  fictitious  person, 
payable  to  the  order  of  the  drawer,  the  acceptor  is  considered  asunder- 
taking  to  pay  to  the  order  of  the  person  who  signed  as  drawer;  and, 
therefore,  an  indorsee  may  bring  evidence  to  show  that  the  signa- 
ture of  the  supposed  drawer,  to  the  bill  and  to  the  first  indorsement, 
are  in  the  same  hand-writing  (i).  Where  a  bill  of  exchange,  pur- 
porting to  be  drawn  by  B.  &  W.  (a  really  existing  firm),  payable 
to  their  order  and  to  be  indorsed  by  them,  was  negotiated  by  the 
acceptor  with  that  indorsement  upon  it,  and  the  drawing  and  in- 
dorsement were  forgeries ;  it  was  neld,  that  if  the  bill  was  accepted 
and  negotiated  by  the  acceptor  with  knowledge  of  the  foi-gery,  he 
was  estopped  from  denying  the  indorsement  as  well  as  the  drawing 
by  B.  &  W.  (A). 

Action  by  the  indorsee  against  the  indorser  of  a  bill  of  exchange. 
The  declaration  stated  several  indorsements  prior  to  that  of  the 
defendant,  which  was  immediately  to  the  plaintiff.  A  question 
arose,  whether,  upon  proof  of  the  defendant's  hand-writing,  it  was 
necessary  to  prove  the  hand-writing  of  any  of  the  prior  indorsers, 
and  particularly  that  of  the  original  payee.  The  plaintiff's  counsel 
contended,  that  the  defendant's  indorsement  admitted  all  ante- 
cedent indorsements ;  that  even  if  they  were  forged  he  would  be 
liable ;  that  he  was  to  be  considered  as  the  drawer  of  a  new  bill  of 

(d)  Pricey.  Neal,  3  Burr.  1354;  1  Bl.  (h)  Ttgar  v.  Gordon,  9  M.  &  W.  347. 
R.  390,  S.  C.                                                        See  Ball  v.  Gordon,  9  M.  fit  W.  345. 

(e)  Smith  v.  Mercer,  6  Taunt.  76.  (i)  Cooper  v.  Meyert  10  B.  &  C.  468. 
(/)  Fuller  V.  ^mi7A,  1  Ry.  &  Moo.  49.            (*)  Beeman  v.  Dim:*,  11  M.  &  W.  251. 
ig)  Bast  V.  Clive,  4  M.  &  S.  IS. 
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exchange :  and  that  his  contract  was  very  different  from  that  of  the 
acceptor,  who  only  undertook  to  pay  to  the  payee  or  his  order, 
and  against  whom,  therefore,  a  title  through  the  payee  must  be 
established.      Lord   Ellenborough  was   of  this   opinion,  and  the 

Slaintiff  had  a  verdict  (/).  Action  for  money  paid  by  plaintiffs, 
f  essrs.  Forsters,  Lubbock,  &  Co.,  bankers  for  defendant.  A  bill 
of  exchange  was  drawn  on  defendant  by  one  Hanley,  payable  to 
his  own  order,  which  defendant  accepted,  "  payable  at  Forsters, 
Lubbock,  &  Co.,  London,"  the  plaintiffs  ;  when  this  bill  was  pre- 
sented at  the  plaintiffs'  house,  it  was  paid  by  them,  and  the  action 
was  brought  to  recover  the  sum  so  paid.  Plaintiffs  proved  the  accep- 
tance, and  the  fact  of  payment,  and  contended  they  were  entitled  to 
recover  without  proving  the  indorsement  of  the  drawer,  which  was 
upon  the  bill -at  the  time  it  was  paid  by  them;  alleging  that  the 
bill,  when  presented,  being  prima  facie  m  a  negotiable  state,  they 
were  authorized  to  pay  it,  and  were  not  bound  to  inquire  into  the 
title  of  the  holder  ;  but  Lord  Ellenborough  ruled  that  it  was  necessary 
to  prove  the  first  indorsement  (m).  In  an  action  against  the  drawer 
of  a  bill,  payment  of  money  into  court,  upon  the  whole  declaration, 
is  an  admission  of  the  drawing  U). 

In  order  to  make  the  declaration  of  a  prior  holder  of  a  bill  of 
exchange  evidence,  there  must  be  a  community  of  interest  between 
him  and  the  party  against  whom  such  evidence  is  proposed  to  be 
given  (o).  In  the  absence  of  any  community  of  interest,  declarations 
are  not  to  be  received  to  affect  the  title  or  interest  of  other  persons, 
merely  because  such  declarations  are  against  the  interest  of  those  who 
make  them.  The  general  rule,  that  the  living  witness  is  to  be 
examined  on  oath,  is  not  subject  to  any  exception  so  wide ;  and 
the  circumstance  of  fraud  being  acknowledged  does  not  introduce 
any  difference  in  principle  {p ). 

A  receipt  upon  a  negotiable  instrument  may  be  contradicted  or 
explained  by  parol  evidence  (y).  Where  the  plea  was,  want  of 
consideration  tor  the  defendant's  acceptance,  concluding  with  a 
verification,  and  the  plaintiff  replied,  setting  it  out,  under  a  scilicet^ 
and  concluded  to  the  country ;  it  was  held,  that  the  plaintiff  was  not 
bound  to  prove  the  consideration  (r). 

The  signature  of  a  party  to  a  bill  may  be  proved  by  a  person 
who  has  seen  him  write  his  surname  only,  several  times  {$), 

The  copy  of  an  original  letter,  giving  notice  of  the  dishonour  of 

(/)  Critehlow  v.  Parry,  B.  R.  2  Campb.  (q)  Scholey  v.   Walthyj  Peake's  N.  P. 

182.     See  Macgregor  v.  Rfiodes,  25  L.  J.,  C.  24,  recognized  by  Lord  Tenterden,  de- 

Q.  B.  319.  livering  judgment  in  Gravet  v.  Key^  3  B. 

(m)  Fortterv.  Clements,  2  Campb.  17.  &  Ad.  818.    See  Phillips  ▼.   fVarren,  14 

in)  Gutteridge  v.  Smith,  2  H.  Bl.  374.  M.  &  W.  379. 

(o)  Borough  V.  White,  4  B.  &  C.  325.  (r)  Low  v.  Burrowes,  4  Nev.  &  M.  367; 

(  p)  Per  Lord  Denman,  C.  J.,  delivering  and  see  Batley  v.  Catterall,  1  M.  fir  Rob. 

judgment  of  court,  in  Phillips  v.  Cole,  10  379. 
A.  fie  E.  11 1 ;  2  P.  &  D.  291.  («)  Lewis  v.  Sapio,  M.  &  Malk.  39. 
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a  bill  produced,  and  subject-matter  of  action,  is  admissible  in  evi- 
dence without  notice  given  to  produce  the  original  (jt) ;  but,  secus, 
if  bill  not  produced,  nor  subject-matter  of  action  (u).  It  is  not 
necessary  to  give  a  notice  to  produce  the  notice  of  dishonour  (a?). 

In  an  action  against  the  drawer  of  a  foreign  bill,  the  protest,  being 

Eart  of  the  custom  of  merchants  with  respect  to  foreign  bills,  must 
e  proved,  if  the  bill  has  been  drawn  for  actual  value  in  the  hands 
of  the  drawee  (y)  but  not  otherwise  {z),  A  promise  by  the  drawer, 
after  the  bill  is  due,  that  he  will  pay  it,  supersedes  the  nfecessity  of 
producing  the  protest ;  for  in  such  case  it  will  be  presumed,  from 
the  party  s  not  objecting  to  the  want  of  a  protest  at  the  time  when 
he  made  the  promise,  that  he  has  received  due  notice  of  dishonour 
by  a  protest  regularly  drawn  tip  by  a  notary  (a).  The  presentment 
of  a  foreign  bill  in  England  must  be  proved  in  the  same  manner  as 
if  it  were  an  inland  bill.  A  notarial  protest  under  seal  is  not  evi- 
dence of  such  presentment  (5). 

A  bill  of  exchange,  payable  to  the  order  of  the  drawer,  may  be 
given  in  evidence  under  the  count  for  money  had  and  received,  in 
an  action  brought  by  the  drawer  and  payee  against  the  acceptor  (c). 
It  seems,  that,  in  an  action  by  payee  against  acceptor,  the  bill 
would  not  be  evidence  of  an  account  stated,  in  a  case  where  the 
bill  was  drawn  by  a  third  person  (rf). 

Recovery  of  Interest. — On  bills  of  exchange  payable  at  a  day 
certain,  and  not  carrying  interest  on  the  face  of  them,  interest  is 
recoverable  from  the  day  on  which  the  bills  become  due.  The 
general  rule  at  the  present  day,  with  respect  to  the  allowance  of 
mterest,  is  much  narrower  than  it  was  formerly.  The  modem 
doctrine  is,  that  interest  ought  to  be  allowed  in  those  cases  only, 
where  there  is  a  contract  for  payment  of  money  on  a  certain  day, 
as  on  bills  of  exchange  and  promissory  notes ;  or  where  there  has 
been  an  express  promise  to  pay  interest ;  or  where,  from  the  course 
of  dealing  between  the  parties,  it  may  be  inferred  that  this  was 
their  intention ;  or  where  it  can  be  proved  that  interest  has  been 
actually  made  of  the  money  (c).  Hence  upon  a  mere  simple  con- 
tract of  money  lent,  without  an  agreement  for  payment  of  tne  prin- 
cipal at  a  certain  time,  or  for  interest  to  run  immediately,  or  under 
special  circumstances,  whence  a  contract  for  interest  may  be  in- 
ferred, interest  is  not  allowable  (/).     In  a  contract  for  the  sale  of 

(/)  Kine  v.  Beaumont,  3  Brod.  &  Bingh.  per  Lord  EUenhwrough,  C.  J. 

288.  By  C.  B.,  after  conference  with  B.  R.  (c)  Tftompson  v.  Morgan,  3  Campb.  101. 

(u)  Lanauze  v.  Palmer,  M.  &  Malk.  31.  {d)  Early  v.  Bowman,  1  B.  &  Ad.  889. 

U)  Swain  v.  Lewis,  2  Cr.  M.  &  R.  261.  («)  Per  Lord  EUenhorough,  C.  J.,  in  De 

(y)  Gale  v.  Walih,  5  T.  It  239.     See  Haviland  v.  Bower  bank,  \  Ctim^\i,m.   See 

Armani  v.  Castrique,  13  M.  fir  W.  450.  Hare  v.  Rickards,  7  Bingh.  254  ;  Higgins 

(s)  Legge  v.  Thorpe,  12  East,  171 ;  2  v.  Sargent,  2  B.  fi;  C.  349,  Al^boti,  C.  J. 

Campb.  N.  P.  C.  310,  .S.  C.  (/)  Calton  v.  Bragg,    16   East,   223; 

(a)  Gibbon  v.  Coggon,  2  Campb.  188.  Shaw  y.  Picton,  4  B.  fir  C.  723 ;  Page  v. 

(6)  Chetmer  v.  Noyet,  4  Campb.   129,  Newman,  9  B.  fir  C.  378. 
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goods,  although  a  particular  time  be  limited  for  payment  of  the 
price,  yet  the  vendor  is  not  entitled  to  interest  on  the  price  from 
that  time  (g).  But  if  at  the  time  of  the  original  contract,  the  de- 
fendant a^eed  to  pay  by  bill  or  note,  interest  is  recoverable  (as  part 
of  the  price)  from  the  time  when  the  bill,  if  riven,  would  have 
become  due,  even  in  an  action  for  goods  sold  and  delivered  (A),  and  if 
there  is  some  evidence  for  the  jury  of  such  an  agreement,  that  is 
sufficient  to  support  the  verdict  (i).  And  in  such  cases  interest 
will  be  allowed,  although  the  defendant  has  not  accepted  the  goods, 
in  an  action  for  not  accepting  the  goods  (A).  Bankers  cannot  charge 
interest  upon  interest  upon  money  advanced  by  them  without  an 
express  contract  for  that  purpose.  Dawes  v.  Pinner,  2  Campb. 
486,  n.  Bill  was  drawn  at  Barbadoes  on  the  8th  of  February,  1809, 
on  a  house  in  London,  payable  to  the  plaintiff  at  sixty  days'  sight : 
the  bill  was  refused  acceptance  on  the  1 7th  of  April,  1809,  and  was 
afterwards  presented  for  payment  on  the  19th  of  June  following. 
Lord  Ellenborough  lefl  the  question,  from  what  period  the  interest 
was  to  be  calculated,  to  the  special  jury,  who  said  that  the  holder 
of  the  bill  was  entitled  to  10/.  per  cent,  on  the  principal,  as  damages, 
and  that  interest  was  to  be  allowed  only  from  the  time  when  the 
bill  was  presented  for  payment  (/) ;  but  in  a  subsequent  case, 
when  the  holder  did  not  claim  any  per  centage  upon  the  principal  as 
damages,  he  was  allowed  interest  from  the  time  the  bill  was  dis- 
honoured for  non-acceptance  (m).  The  drawer  of  a  bill  which  is 
dishonoured  by  the  acceptor,  is  not  liable  to  pay  interest  for  the 
time  which  elapses  between  the  day  whereon  the  bill  becomes  due, 
and  the  day  when  the  drawer  receives  notice  of  the  dishonour  (n). 

By  Stat.  3  &  4  Will.  IV.  c.  42,  s.  28,  "  Upon  all  debts  or  sums 
certain,  payable  at  a  certain  time  or  otherwise,  the  jury  on  the  trial 
of  any  issue  or  on  any  inquisition  of  damages,  may,  if  they  shall 
think  fit  (o),  allow  interest  to  the  creditor  at  a  rate  not  exceeding 
the  current  rate  of  interest  from  the  time  when  such  debts  or  sums 
certain  were  payable,  if  such  debts  or  sums  be  payable  by  virtue  of 
some  written  instrument  at  a  certain  time,  or  if  payable  otherwise, 
then  from  the  time  when  demand  of  payment  shall  have  been  made 
in  writing,  so  as  such  demand  shall  give  notice  to  the  debtor  that 
interest  will  be  claimed  from  the  date  of  such  demand  until  the 
term  of  payment ;  provided  that  interest  shall  be  payable  in  all 
cases  in  which  it  is  now  payable  by  law.'' 

Formerly  interest  was  computed  from  the  day  on  which  the  prin- 
cipal became  due,  to  the  time  of  commencing  the  action;  but, 
according  to  Robinson  v.  Bland,  2  Burr.  1086,  interest  ought  to  be 

{g)  Gordon  v.  Swan,  2  Campb.  429  :  12  (Ar)  Boyc$  ▼.  JVarburtotit  2  Campb.  480. 

East,  419.  (/)  OoMtt  v.  Maekenthf  3  Campb.  61. 

(A)  Marthall  v.  Poole,  13  East,  98,  re-  (m)  Harrison  v.  Dickson,  ibid,  52,  n. 

cognized  in  Farr  v.  Ward,  3  M.  &  W.  25 ;  (n)   Walker  v.  Bamet,  5  Taunt.  240. 

Porter  v.  Palsgrave,  2  Camp.  472.  (o)  See  Attufood  v.  TayUn-,  1  M.  &  Gr. 

(•)  DavU  ▼.  Smyth,  8  M.  &  W.  399.  332 ;  1  Scott's  N.  R.  61 1. 
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carried  down  to  the  day  on  which  judgment  is  signed.  And  when 
a  defendant,  sued  upon  a  security  carrying  interest,  pays  money 
into  court  sufficient  to  cover  the  principal  with  interest  down  to 
the  commencement  of  the  action,  but  not  to  the  time  of  paying 
in  the  money,  the  plaintiff  may  proceed ;  and  a  jury,  on  trial,  is 
bound  to  give  him  damages  for  the  interest  accruing  between  the 
commencement  of  the  action  and  the  payment  into  court  (p). 

The  indorser  of  a  bill  or  note  is  liable  to  pay  interest  only  from 
the  time  that  he  receives  notice  of  dishonour  (q).  Interest  is  re- 
coverable from  a  person  who  guarantees  the  due  payment  of  a 
bill  of  exchange,  if  it  be  not  paid  when  due  (r).  In  an  action 
against  the  drawer  of  a  bill  for  200/.  with  10/.  per  cent,  interest, 
the  holder  is  entitled  to  recover  interest  at  10/.  per  cent,  from  the 
time  when  the  bill  became  due  as  well  as  for  the  time  during  which 
it  was  running  (*). 

Upon  promissory  notes  payable  upon  demand^  interest  is  due 
only  from  the  time  of  the  demand ;  but  upon  promissory  notes^ 
payable  at  a  certain  day,  interest  is  due  from  that  day,  though' 
there  be  no  demand  ;  because  the  person  who  is  to  pay  is  in  this 
case  bound  to  find  out  the  other,  and  pay  it  at  the  day  (t).  On  a 
note  payable  on  demand,  where  there  is  no  proof  of  any  agree- 
ment for  interest,  the  plaintiff  is  only  entitled  to  interest  from  the 
day  of  issuing  the  writ  of  summons  (m).  Where  money  due  on  a 
balance  of  accounts  is  awarded  to  be  paid  on  a  particular  day, 
and  at  a  particular  place,  if  duly  demanded  there  on  the  day,  it 
carries  interest  from  that  day  (a;).  Where  the  terms  of  a  pro- 
missory note  are,  that  it  shall  be  payable  by  instalments,  and  on 
failure  of  payment  of  any  instalment  the  whole  is  to  become  due, 
interest  becomes  payable  from  the  time  of  the  first  default  (^).  A 
promissory  note  m  this  form:  "  July  20th,  1808.  I  promise  for 
myself  and  my  executors  to  pay  to  F.  H.,  or  her  executors,  one  year 
after  my  death,  300/.,  with  legal  interest,"  was  held  to  bear  interest 
from  the  date  of  the  note  (z).  Under  a  particular  of  the  plaintiff's 
demand,  stating  that  the  action  was  brought  to  recover  the  amount 
of  a  note,  interest  (although  not  claimed  eo  nomine  in  the  particu- 
lar) is  recoverable,  as  arising  out  of  the  principal  demanded  by  the 
particular  (a). 

( p)  Kidd  V.  Walker,  2  B.  &  Ad.  706.  (x)  Pinhome  v.  Tuckingion,  8  Campli. 

iq)  Walker  v.  Barnes,  5  Taunt.  240.  468.     See  Sivif{ford   v.  Bum,   Gow'b  N. 

(r)  Ackerman  v.  Ehrensperger,  16  M.  &  P.  C.  8. 

W.  99.  (y)  Blake  v.  Lawrence,  4  Esp.  N.  P.  C. 

(»)  Keene  v.  Keene,  27  L.  J.,  C.  P.  88.  147,  Ellenborough,  C.  J. 

(/)  Per  Cur,  Brockett  v.  Archer,  M.  6  («)  Roffey  v.  Greenwell,  10  A.  &  E.  222. 

Geo.  I.  (a)  Blake  v.  Lawrence,  ubi  sup. 

(u)  Pierce  v.  Fothergill,  2  B.  N.  C.  167. 
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IX.  Of  the  Nature  of  a  Promissory  Note: 
Stat.  3^4  Ann.  c.  9,  *.  1 ,  placing  Promissory  Notes  on  the  footing 

of  Inland  Bills  of  Exchange^  p.  425. 
What  are  negotiable  Notes  within  the  Statute^  p.  425. 
Of  Bankers'  Notes,  p.  431. 
Joint  and  several  Notes,  432. 
Consideration,  p.  432. 
Stamp,  p.  434. 

A  promissory  note  is  an  absolute  promise  in  writing  to  pay  to 
A.  or  order,  or  to  A.  or  bearer,  a  sum  of  money,  either  at  sight, 
or  at  a  certain  time  after  sight,  or  after  date,  or  on  demand.  It 
having  been  held,  in  the  case  of  Clerk  v.  Martin,  Salk.  129,  and 
in  other  cases,  that  the  payee,  and  in  JBuller  v.  Crips,  6  Mod.  29, 
that  the  indorsee  of  a  promissory  note,  payable  to  order,  could  not 
maintain  an  action  against  the  maker  thereof,  such  note  not  being 
within  the  custom  of  merchants ;  it  was  for  the  purpose  of  en- 
couraging trade  and  commerce,  by  permitting  promissory  notes  to 
be  negotiated  in  like  manner  as  inland  bills  of  exchange,  enacted, 
by  Stat.  3  &  4  Ann.  c.  9,  s.  1,  "That  all  notes  in  writing,  made 
and  signed  by  any  person  or  persons,  body  politic  or  corporate,  or 
by  the  servant  or  agent  of  any  corporation,  banker,  goldsmith, 
merchant  or  trader  (o),  usually  entrusted  by  them  to  sign  such 
notes  for  them,  whereby  such  person,  &c.,  or  their  servant  or 
agent,  promise  to  pay  to  any  other  person  or  persons,  body  politic 
or  corporate,  or  order  or  bearer,  the  money  mentioned  in  such  note, 
shall  be  construed  to  be,  by  virtue  thereof,  due  and  payable  to  such 
person,  &c.,  to  whom  the  same  is  made  payable :  and  also  such 
note,  payable  to  any  person,  &c.,  or  order,  shall  be  assignable  or 
indorsable  over  in  the  same  manner  as  inland  bills  of  exchange 
are,  or  may  be,  by  the  custom  of  merchants ;  and  the  person,  &c. 
to  whom  the  money  is  payable  may  maintain  an  action  for  the  same 
in  such  manner  as  ne  might  upon  any  inland  bills  of  exchange,  made 
according  to  the  custom  of  merchants  ;  and  the  person,  &c.  to 
whom  such  note  is  indorsed  or  assigned,  may  maintain  an  action, 
either  against  the  person,  &c.  who  or  whose  servant  or  agent 
signed  such  note,  or  a^inst  any  of  the  persons  who  indorsed  the 
same,  as  in  cases  of  inland  bills  of  exchange,  and  the  plaintiff  shall 
recover  damages  and  costs  of  suit;  and  in  case  of  nonsuit  or 
verdict  against  plaintiff,  defendant  shall  recover  costs." 

What  are  negotiable  Notes. — The  foregoing  statute  being  a  re- 
medial law,  and  made  for  the  encouragement  of  trade  and  com- 
merce, the  courts  have  construed  it  liberally :  it  extends  to  notes 
made  in  a  foreign  country  (c).  A  note  promising  to  account  with 
J.  S.  or  order,  has  been  construed  as  a  promise  to  pay  J.  S.  or 
order,  and  within  the  meaning  of  the  statute  (c2).      So  a   pro- 

(6)  The  cases  enumerated  here  are  in-  De  la  Choumetle  v.  Bank  of  England,  2  B. 

stances  only.    Per  Lord  Lyndhurtt,  C.  B.,  &  Ad.  385. 

Dickinson  r.  Teagne,  4  Tyrw.  453.  (d)  Marine  ▼.  Lea,  8  Mod.  862 ;  I  Str. 

(c)  mine  V.  Graham,  1  B.  &  C.  192;  629;  Lord  Raym.  1896,  1397. 
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missory  note,  payable  to  B.  (omitting  the  words  "or  order") 
three  months  wer  date,  was  held  a  good  note  within  the  sta- 
tute; and  it  was  adjudged,  that  it  might  be  declared  on  as 
such  by  the  payee  (e).  So  where  the  promise  was  by  A.  to  pay 
so  much  to  B.  for  a  debt  due  from  C.  to  B.,  it  was  held,  that  it 
was  within  the  statute,  being  an  absolute  promise,  and  every  way 
as  negotiable  as  if  it  had  been  generally  for  value  received  (/). 
So  where  the  note  was  in  this  form,  "  I  do  acknowledge  that  Sir 
A.  C.  has  delivered  to  me  all  the  bonds  and  notes,  for  which  400/. 
were  paid  to  him  on  account  of  Col.  S.,  and  that  Sir  A.  delivered 
to  me  Major  G.'s  receipt,  and  bill  on  me  for  10/. ;  which  10/.  and 
15/.  55.  balance  due  to  Sir  A.  I  am  still  indebted,  and  do  promise  to 
pay."     On  demurrer  to  the  declamtion,  the  note  was  adjudged 

food  (ff).  So  where  the  instrument  was,  "  Received  of  A.  B. 
00/.,  which  I  promise  to  pay  on  demand,  with  lawful  interest"  (A). 
So  where  the  note  set  forth  m  the  declaration  was, "  I  do  acknowledge 
myself  to  be  indebted  to  A.  in  £  ,  to  be  paid  on  demand,  for  value 
received."  On  demurrer  to  the  declaration,  the  court,  after  argu- 
ment, held,  that  this  was  a  good  note  within  the  statute,  the  words 
"  to  be  paid'*  amounting  to  a  promise  to  pay ;  observing,  that  the 
same  words  in  a  lease  would  amount  to  a  covenant  to  pay  rent  (i). 
So  a  promissory  note  payable  by  instalments  is  assignable  within 
the  statute,  and  the  maker  is  entitled  to  the  days  of  grace  upon 
the  falling  due  of  each  instalment  (k).  So  where  a  promissory 
note  was  payable  by  instalments  subject  to  a  condition,  that  on 
default  being  made  in  payment  of  the  first  instalment,  the  whole 
amount  should  become  immediately  payable ;  it  was  held,  that  the 
note  was  assignable  within  the  statute,  and  on  default  being  made 
by  the  maker  in  payment  of  the  first  instalment,  an  indorser  was 
liable  for  the  whole  amount  (/).  A  note  payable  to  the  maker's 
own  order  is  not  a  promissory  note  negotiable  under  the  statute ; 
but  if  a  man  makes  a  note  payable  to  his  own  order,  and  afterwards 
indorses  it  in  blank,  it  thereby  becomes  a  valid  note  payable  to 
bearer  (m) ;  and  if  such  a  note  be  specially  indorsed,  it  becomes  a 
note  payable  to  indorsee  or  order  (w). 

This  statute,  however,  extends  to  such  notes  only  as  contain  an 
absolute  promise  to  pay  money  at  all  events  (o)  (and  not  a  promise 

(«)  Smiih  V.  Kendall,  G  T.  R,  123  ;  S.  P.  Geo.  II.  MS. 

per  Hardwicke,  C.  J.,  Cunningham,  Bills  (Ar)  Oridge  t.  Sherhume,  11  M.  &  W. 

of  Ex.  127.     See  also  Moor  v.  Pain,  Ca.  374. 

Temp.  Hardw.  288,  where  Hardwicke,  C.  (/)  CarUm  v.  Kenealy,  12  M.  &  W.  189. 

J.,  said  this  point  had  been  ruled  often.  (m)  Browne  v.  De  Winton,  6  C.  B.  ZZ6; 

if)  Popplewell  V.  mUon,  B.  R.Str.  264,  S.  C.  17  L.  J.,  C.  P.  281. 

on  error  from  C.  B.     See  Ridout  v.  Bris-  (n)  Gay  v.  Lander,  6  C.  B.  336 ;  S.  C. 

tow,  1  Tyrw.  91.  17  L.  J.,  C.  P.  286. 

ig)  Ckadwick  v.  Allen,  Str.  706.     See  (o)  Willes,  C.  J.,  in  delivering  the  opi- 

Peto  V.  Reynolds,  9  Exch.  410;   5.  C.  23  nion  of  the    court  in   ColeJtan   v.  Cooke, 

L.  J.,  Exch.  98.  Willes,  398 ;  Roffey  v.  Greenwelt,  10  A. 

(h)  Green  ▼.  Davies,  4  B.  &  C.  235.  &  E.  222. 

(t)  Caeborne  v.  Duiton,   Scacc.    M.    1 
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depending  upon  a  contingency),  and  where  the  money,  at  the  time 
of  the  giving  the  note,  becomes  due  and  payable  by  virtue  thereof, 
(bo  are  the  words  of  the  statute),  and  not  where  it  becomes  due 
and  payable  by  virtue  of  a  subsequent  contingency,  which  perhaps 
may  never  happen ;  in  which  case  the  money  would  never  become 
payable  (/>).  Before  the  statute  of  Anne,  a  promise  to  pay  A.  or 
his  assigns  a  sum  of  money  within  a  certain  time  after  defendant 
should  be  lawfully  married  to  E.  S.,  was  held  not  to  be  a  good 
note;  because  to  pay  money  on  such  a  contingency  could  not 
be  caUed  trading,  and  therefore  not  within  the  custom  of  mer- 
chants (9). 

The  following  notes  have  been  adjudged  not  to  be  negotiable 
notes  within  the  statute,  viz. : 

A  promise  by  defendant  to  pay  to  plaintiff  26/.  within  a  month 
after  Michaelmas,  if  the  defendant  did  not  pay  the  26/,  for  which 
the  plaintiff  stood  engaged  for  his  brother  L  B.  (r)  A  promise 
to  pay  A.  B.  £  value  received,  on  the  death  of  C.  D.  provided 
he  leaves  either  of  us  sufficient  to  pay  the  said  sum,  or  if  we  shall 
be  otherwise  able  to  pay  it(«).  A  promise  to  pay  A.,  or  B.  and 
C,  £  value  received  (t).      A  promise  to  pay  money  within  so 

many  days  after  the  maker  of  the  note  should  marry  (u).  So  where 
the  promise  was  to  jwty  A.  F.  £  out  of  the  maker's  money  that 
should  arise  from  his  reversion  of  £  when  sold ;  the  declaration 
averred  the  sale  of  the  reversion ;  yet  it  was  held,  that  the  note 
could  not  be  declared  on  as  a  negotiable  note  under  the  statute, 
because  the  money  was  to  be  paid  only  on  a  contingency  (x),  A 
similar  decision  was  made  in  Hill  v.  Jialford  ( y),  where  a  promise 
was  to  pay  £  ,  on  the  sale  or  produce,  immediately  when  sold, 
of  the  White  Hart,  St.  Alban's,  Herts,  and  the  goods  therein, 
although  it  was  averred  in  the  declaration,  that  the  house  and 
goods  were  sold.  In  a  case  where  the  instrument  acknowledged  to 
have  borrowed  and  received  £  in  drafts  payable  to  the  defend  - 
ants  at  a  future  day,  which  the  defendants  promise  to  pay  with 
interest,  it  was  held  that  this  was  a  special  agreement,  and  not  a 
promissory  note :  for  the  money  was  not  to  be  paid  at  all,  unless 
the  drafls  were  honoured  (z).  So  where  the  instrument  (a)  was — 
"On  demand  we  promise  to  pay  G.  C.  or  order  1200/.,  for  value 
received  in  stock,  &c.,  this  being  intended  to  stand  a^inst  me,  the 
undersigned  M .  P.,  as  a  set-off  for  that  sum  left  me  m  my  father's 
will,  above  my  sister  Ann's  share,  signed  by  T.  P.  (husband),  M.  P. 
(wife)."    Where  the  words  were — "  September  11,  1839.    I  under- 

(p)  Rcbim  V.  May,  8  P.  &  D.  147  ;  U  (»)  Beardtley  ▼.   Baldwin,  Str.   1151 ; 

A.  &  E.  213.  7  Mod.  417,  8vo.  ed. 

(q)  Pearson  v.  Garrett,  4  Mod.  242.  {x)  Carlos  v.  Fancourt,  5  T.  R.  482. 

(r)  JpplebffY.BUdU^B.  R.  H.  3  Geo.  I.  (y)  2  B.  &  P.  418  (in  the  Exch.  Ch.), 

MS.  on  error  from  B.  R. 

(»)  Roberts  v.  Peake,  1  Burr.  823.  (s)   miliamson  v.  Bennettf   2   Campb. 

(0  Blanckenhagen  v.  Blundell,  2  B.  ^  417. 
A.  417.  (a)  aarke  v.  Pereival,  2  B.  &  Ad.  660. 
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take  to  pay  to  Mr.  R.  Jarvis,  the  sum  of  6/.  4s.  for  a  suit  of  , 
ordered  by  Daniel  Page.  S.  W.  Wilkins."  The  court  held  that 
this  was  not  a  promissory  note ;  but  a  guarantee  for  the  sale  of 
goods  ordered,  tnat  the  consideration  could  be  collected  by  neces- 
sary inference,  and  that  no  stamp  was  necessary  (6).  '^  Drury  o. 
Vaughan. — In  consideration  of  W.  D.  not  taJ^ing  any  further 
proceedings  in  the  above  action,  I  do  hereby  undertake  with  the 
said  W.  D.  that  I  will  pay  him  3/.  5s.  every  quarter  of  a  year, 
from  this  day  until  the  whole  of  the  principal  money  now  due  from 
J.  &  T.  V.  to  W.  D.  26Z.  Is.,  with  interest,  be  fully  paid;  the  first 
of  such  quarterly  payments  to  become  due  on  the  30th  October 
next.  It  is  understood  that  this  undertaking  is  not  to  be  a 
release  or  discharge  of  the  note  by  J.  V.  and  T.  V.  to  the  said 
W.  D.,  but  as  an  additional  security  for  the  above-mentioned 
amount  now  due  on  such  note,  with  the  interest.  Dated,  &c." 
This  was  held  not  to  be  a  promissory  note,  as  the  money  secured 
by  it  was  not  payable  at  all  events  (c). 

Upon  an  instrument  in  the  common  form  of  a  joint  and  several 
promissory  note,  signed  by  A.,  B.,  and  C,  there  was  an  indorse- 
ment, (written,  as  appeared  in  proof,  before  B.  and  C.  had  signed 
the  note,)  stating  that  the  note  was  taken  as  a  security  for  all 
balances,  not  exceeding  the  sum  specified  in  the  note,  which  A. 
might  owe  to  the  payee ;  that  the  note  should  be  in  force  for  six 
months,  and  no  money  liable  to  be  called  for  sooner  in  any  case  : 
an  action  having  been  brought  by  the  payee  against  B.,  the  first 
count  stating  the  note  as  payable  on  request,  and  a  second  as 
payable  six  months  after  date:  Lord  Ellenborough,  C.  J.,  held, 
that  although  the  instrument  possibly  might  have  been  considered 
as  a  promissory  note  in  the  hands  of  a  bond  fide  holder,  who  had 
received  it  as  such,  yet  as  between  the  immediate  parties  it  could 
only  be  considered  as  an  agreement,  for  as  to  them  the  indorse- 
ment must  be  incorporated  with  the  body  of  the  note  (d).  An 
instrument,  purporting  on  the  face  of  it  to  be  a  promissory  note, 
payable  absolutely  for  the  price  of  goods,  but  having  an  indorse- 
ment upon  it,  (written  before  the  note  was  signed,)  stating  that  it 
was  given  on  condition  that  if  any  dispute  arose  about  the  sale  of 
goods,  it  would  be  void,  is  not  a  negotiable  note  («;.  "  Received 
and  borrowed  of  A.  B.  30/.,  which  I  promise  to  pay  with  interest. 
I  also  promise  to  pay  the  demands  of  the  sick  club  at  H,,  in  part  of 
interest;  and  the  remaining  stock  and  interest  to  be  paid  on  demand 
to  the  said  A.  B.  Witness  my  hand,  C.  D."  This  wb&  held  not 
to  be  a  promissory  note ;  for  the  instrument,  as  far  as  respected  the 

(b)  JarviM  v.  WUHn$,  7  M.  &  W.  411.  23  L.  J.,  a  B.  298, 

(c)  Drury  v.  Macaulay,  16  M.  &  W.  (d)  Leeds  y.  Lancashire,  2  Campb.  205, 
146;  S.  C.  16  L.  J.,  Elxch.31.  Forother  cited  by  Littledale,  J.,  as  in  point,  in 
insUnces  see  Alexander  v.  Thomas,  16  Q.  Davies  v.  Wilkinson ,  10  A.  &  E.  105;  2  P. 
B.  333 ;  S.  C.  20  L.  J.,  Q.  B.  207,  and  &,  D.  256. 

Siorm  V.  SterHng,  3  £.  &  fi.  832;  S,  C,  («)  Hartley  v.  Wilkinson,  4  M.  &  S.25. 
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contingent  demand^  was  not  a  promissory  note,  and  the  transaction 
was  entire  (/). 

A  promissory  note  must  be  for  the  payment  of  money  only. 
Hence  on  error  from  C.  B.  it  was  held,  that  a  note  to  deliver  up 
horses  and  a  wharf,  and  pay  money  at  a  particular  day,  could  not 
be  declared  on  as  a  note  within  the  statute  (g).  And  a  similar  de- 
termination was  made,  where  the  promise  was  to  pay  300/.  to  A. 
or  order,  in  good  East  India  bonds  (A).  So  where  the  promise  was 
to  pay  J.  S.  so  much  money,  or  to  render  the  body  of  •/.  N.  to  pri- 
son before  such  a  day,  the  note  was  held  bad :  because  the  note 
was  not  necessarily  and  originally  for  the  payment  of  money,  but  by 
matter  ex  post  facto  became  a  note  for  payment  of  money  only,  viz. 
the  body  not  being  surrendered  to  prison  (i). 

It  must  not  be  payable  out  of  a  particular  fund ;  which  may 
or  may  not  be  productive.  Statement  of  the  consideration,  how- 
ever, for  which  a  note  was  made,  will  not  vitiate  it.  On  this  prin- 
ciple, a  promissory  note  to  pay  a  sum  of  money  three  months  after 
date,  for  value  received  of  the  premises  in  Rosemary  Lane,  late  in 
the  possession  of  T.  R.,  was  held  (A)  a  good  note  within  the  statute. 
In  the  following  cases  the  principle  before  laid  down  was  recog- 
nized, but  the  notes  were  actjudged  good.  A  promissory  note  was 
given  to  an  infant  ])ayable  when  he  should  come  of  age,  viz,  on  such 
a  day  in  such  a  year;  this  was  holden  good;  ior , per  Denison,  J., 
here  is  no  condition  or  uncertainty,  but  it  is  to  be  paid  certainly  and 
at  all  events,  only  the  time  of  payment  is  postponed  (/).  So  where 
plaintiff  declared  in  the  first  count  on  a  promissory  note  dated 
27th  May,  1732,  whereby  defendant  promised  to  pay  H.  D.  or  order 
150  guineas,  ten  days  after  the  death  of  his  father,  John  Cooke,  for 
value  received,  which  note,  after  the  death  of  the  father  (which  was 
laid  to  be  the  2nd  April,  1741),  was  duly  indorsed  by  D.  to  plain- 
tiff; and  in  the  second  count,  on  a  promissory  note,  dated  15th  July, 
1732,  whereby  defendant  promised  to  pay  11.  D.  or  order,  six  weeks 
after  the  death  of  his  father,  fifty  guineas,  for  value  received,  the 
like  indorsement  laid  after  the  death  of  the  father  as  before  :  after 
a  general  verdict  for  plaintiff  on  both  notes,  it  was  insisted  for 
defendant,  in  arrest  of  judgment,  that  these  notes  were  not  within 
the  statute  3  &  4  Ann.  c.  9.  After  three  arguments,  Willes,  C.  J., 
delivered  the  opinion  of  the  court  in  favour  of  the  plaintiff,  on  the 
ground  that  the  notes  did  not  depend  on  any  contingency ;  that 
there  was  a  certain  promise  to  pay  at  the  time  of  giving  the  notes, 
and  the  money  by  virtue  thereof  would  become  due  and  payable 
one  time  or  other,  though  it  was  uncertain  when  that  time  would 
come ;  that  there  was  not  any  weight  in  the  objection  that  the 

(/)  Bolitm  T.  Dugdaltt^B.  &  Ad. 619;  argument,)  in  Gilb.  R.  93,  cited  in  ar- 

Worley  v.  Harrison,  3  A.  &  £.  669,  S,  P.  gument  in  Lord  Rayni.  1862,  and  1396. 
(^)  3/aWiiiv.C/i<i«R/r^,  Sir.  1271.  (k)  Burchell  y.   Slocock,    Lord   Raym. 

(A)  Moor  V.  Vanlute,  Bull.  N.  P.  272.  1546,  cited  by  Ktnyon,  C.  J.,  6  T.  R.  124. 
(i)  Smith  V.  Bohemey  (reported  as  to  the  (/)  Go$»  v.  NtUoit^  I  Burr.  226. 
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maker  might  have  died  before  his  father,  in  which  case  the  notes 
would  have  been  of  no  value,  because  the  same  might  be  said  of 
any  note  payable  at  a  distant  time;  that  the  maker  might  die 
worth  nothing  before  the  note  became  payable*  He  added,  that 
the  court  thought  that  the  averment  of  the  death  of  the  father 
before  the  indorsement  did  not  make  any  alteration,  because  they 
were  of  opinion,  that  if  the  notes  were  not  within  the  statute  ab 
initiOf  they  could  not  be  mode  so  by  any  subsequent  contin- 
gency (m).  So  where  the  note  was  to  pay  within  a  certain  time 
after  such  a  ship  was  paid  off;  it  was  held  good ;  because  the  ship 
would  certainly  be  paid  off  one  time  or  other  (»).  In  Strange's 
report  of  this  case,  1  Str.  p.  24,  the  opinion  of  the  court  is  £us 
given :  "  The  paying  off  the  ship  is  a  thing  of  a  public  nature,  and 
this  is  negotiable  as  a  promissory  note."  I  have  stated  the  case 
as  it  was  cited  by  Wiltes,  C.  J.,  delivering  the  opinion  of  the  court 
in  Colehan  v.  Cooke,  Willes,  399.  See  also  Mr.  Hume  Campbell's 
argument  in  Evans  v.  Underwood,  1  Wils.  263,  where,  in  citing  this 
case,  he  states  the  opinion  of  the  court  to  have  been  that  the  note 
was  within  the  statute  and  negotiable,  because  the  paying  off  the 
ship  was  morally  certain.  The  same  point  was  decided  by  Hard- 
wicke,  C.  J.,  in  Lewis  v.  Orde,  Midclx.  Sittings,  8  Geo.  ll.  The 
note  was  in  this  form  :  "  I  promise  to  pay  J.  S.  1 IZ.  at  the  payment 
of  the  ship  Devonshire,  for  value  received."  Willes,  C.  J.,  in 
Colehan  v.  Cooke,  Willes,  399,  says,  "  This  case  was  determined  on 
the  same  reason  as  Andrews  v.  Franklin,  viz,  that  the  ship  would  cer- 
tainly be  paid  off  one  time  or  other,  which  seems  to  be  the  true  rea- 
son ', '  but  in  the  report  of  Lewis  v.  Orde^  Diet.  Trade  and  Com. 
261,  copied  by  Cunningham,  p.  127,  of  Law  of  Bills  and  Notes, 
2nd  ed.  1761,  Lord  Hardwicke  is  made  to  say,  "  That  as  to  the 
contingency  of  the  payment,  the  subsequent  act  of  the  payment  of 
the  ship  makes  it  certain,  and  therefore,  though  not  a  lien  ab  initio, 
yet  sufficiently  so,  and  within  the  statute,  by  the  fact  happening 
after ;"  and  in  a  MS.  note,  in  the  possession  of  the  editor.  Lord 
Hardwicke  is  made  to  say,  "  As  to  the  time,  this  note  is  certainly 
within  the  statute,  if  it  had  been  made  payable  at  any  precise 
future  day ;  and,  if  it  be  uncertain  at  first,  but  referred  to  a  sub- 
sequent fact  to  make  it  certain,  when  that  fact  happens  (as  in  this 
case  it  was  averred  that  the  ship  Devonshire  was  paid),  it  is  as 
much  reduced  to  a  certainty  as  it  the  day  had  been  mentioned  at 
first.  But  if  the  promise  is  to  pay  out  of  any  particular  fund,  it  is 
not  a  personal  lien,  and  therefore  not  within  the  statute."  It  may 
be  observed,  that  this  reason  clashes  with  the  opinion  of  the  court 
in  Colehan  v.  Cooke,  Willes,  399,  where  it  was  said,  that  if  the 
notes  were  not  within  the  statute  ab  initio,  they  should  not  be  made 
so  by  any  subsequent  contingency ;  and  with  the  decision  in  Carlos 
V.  Fancourt,  6  T.  R.  482,  and  in  Hill  v.  Halford,  2  Bos.  k  Pul. 

(m)  Colehan    ▼.    Cooke^   Willes,    393;  (n)  Andrews  t.  Franklin,  H.  3  Geo.  I. 

affirmed  on  error,  in  Str.  1217.  B.  R. 
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413,  in  which  cases  the  events  on  which  the  notes  were  to  become 
payable  were  averred  in  the  declarations  to  have  taken  place,  and 
yet  the  notes  were  held  not  to  be  good.  See  also  Kingston  v. 
Long  J  4  Doug.  9 ;  where  it  was  held  by  the  court,  that  if  an  in- 
strument was  not  a  bill  of  exchange  in  its  creation^  it  could  never 
become  so  afterwards.  To  the  foregoing  cases  of  Andrews  v. 
Franklin,  and  Lewis  v.  Orde,  may  be  added  that  of  Evans  v. 
Underwood  (o),  where  the  note  was  to  pay  A.,  or  order,  8/.  upon  the 
receipt  of  his  Uie  said  A.'s  wages,  due  from  his  Majesty's  ship  the 
Suffolk,  it  being  in  full  for  his  wages  and  prize-money,  and  short- 
allowance  money,  for  the  said  ship;  the  declaration  stated  an 
indorsement  by  A.,  and  averred  that  the  defendant  received  the 
said  wages  from  the  said  ship.  After  verdict  for  plaintiff,  on  mo- 
tion in  arrest  of  judgment,  the  case  of  Jndrews  v.  Franklin  was 
mentioned,  which  Mr.  Ford,  for  the  defendant,  said  had  never  been 
determined.  The  court  said,  that  they  would  look  into  the  case, 
and  see  whether  it  had  been  determined.  The  reporter  adds,  that 
the  court  inclined  to  give  judgment  for  the  plaintiff;  and,  after 
looking  into  the  case,  did  so,  ut  avdivi.  In  Beardesley  v.  Baldwin, 
E.  15  Geo.  II.,  B.  R.  MS.,  the  court  said,  that  as  to  Andrews  v. 
Franklin,  if  it  ever  was  determined,  which  they  could  not  find,  it 
must  have  been  decided  on  the  certainty  observed  on  the  return  of 
ships,  and  which  must  be  looked  upon  as  an  event  in  itself  not  con- 
tingent. See  further  on  this  subject,  Haussoullier  v.  Hartsinck, 
7  T.  R.  733. 

Where  an  instrument  is  made  in  terms  so  ambiguous  as  to  make 
it  doubtful,  whether  it  be  a  bill  of  exchange  or  a  promissory  note, 
the  law  will  allow  the  holder,  at  his  option,  as  against  the  maker  of 
the  instrument,  to  treat  it  either  as  a  promissory  note  or  as  a  bill  of 
exchange  ip).  But  where  there  is  an  absence  of  two  distinct  par- 
ties, as  drawer  and  drawee,  which  circumstances  are  essential  to  the 
constitution  of  a  bill  of  exchange,  the  instrument  is  a  promissory 
note,  and  is  properly  declared  on  as  such  ((/).  A  note  payable  to 
A.  or  order,  on  demand,  cannot  be  re-issued  after  payment  by  the 
maker  (r). 

Of  Bankers'  Notes. — Bankers'  cash  noted,  or  goldsmiths'  notes,  as 
they  were  formerly  called,  goldsmiths  at  that  time  being  bankers,  are 
promissory  notes  given  by  bankers,  payable  to  order  or  bearer,  on 
demand,  and  are  stated  as  such  in  pleading.  They  are  considered  as 
cash,  are  transferable  by  delivery,  but  may  be  indorsed ;  in  which 
case  they  may  be  declared  on  as  a  bill  of  exchange  against  indorser. 
At  present,  cash  notes  are  seldom  made,  except  by  country  bankers; 
their  use  having  been  superseded  by  the  introduction  of  checks. 

{o)  1  Wilt.  262.  Exch.  98. 

Ip)  Edit  V.  Burff,  6  B.  &  C.  4«8.  (r)  Bartrum  ▼.  Caddif,  9  A.  &  E.  275. 

(9)  Miller  v.   Thompson,   8   M.  &  Gr.  See  Beck  v.  Robley,  1  11.  Bl.  89,  n.;  ante, 

676;  4  Scott's  N.  R.  204;  and  Me  Peto  p.  379. 
▼.  ReynoldM,  4  Exch.  410;  S,  C.  28  L.  J., 
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Joint  and  several  Notes.  -  A  note  beginning,  "  I  promise  to  pay," 
and  signed  by  two  or  more  persons,  is  several  as  well  as  joint  (0- 
It  has  been  held,  that  where  a  promissory  note,  beginning  "  I  pro- 
mise to  pay,"  was  signed  by  one  member  of  a  firm  for  himself  and 
his  partners,  the  party  signing  was  severally  liable  to  be  sued  upon 
the  note.  But  the  law  now  is,  that  such  a  note  only  binds  the 
firm  (u).  Where  a  joint  and  several  note  is  made  payable  to  one 
of  the  makers,  there  is  no  objection  to  such  maker  suing  the 
others  (x).  If  a  promissory  note  appears  on  the  face  of  it  to  be 
the  separate  note  of  A.  onlv)  it  cannot  be  declared  on  as  the  joint 
note  of  A.  and  B.,  althougn  given  to  secure  a  debt  for  which  A. 
and  B.  were  jointly  liable  (y). 

In  an  action  by  A.  against  B.,  upon  a  promissory  note,  it  was 
stated  in  the  declaration,  that  B.  and  another,  jointly  or  severally, 

!)romised  to  pay  it.  It  was  held,  that  the  declaration  was  good ; 
or  or  was  synonymous  with  and.  They  both  promised  that  they 
or  one  of  them  should  pay;  consequently  both  and  each  were  liable 
171  solidum  (2r).  If  an  action  is  brought  on  a  joint  note,  and  some  of 
the  persons  making  the  note  are  not  made  defendants,  advantage 
can  be  taken  of  the  omission  by  plea  in  abatement  only  (a).  An 
action  was  brought  against  defendant  only,  on  a  joint  and  several 
note  made  by  defendant  and  one  Stoddart.  Defendant  gave  in 
evidence  an  agreement  in  writing,  entered  into  by  plaintiff  with  the 
assignees  of  Stoddart,  then  a  bankrupt,  to  receive  from  them  600/. 
in  lieu  of  833/.  actually  due  from  the  bankrupt  on  this  note  (which 
was  for  100/.)  and  on  other  transactions;  and  that  defendant  was 
only  surety  for  Stoddart.  Defendant  obtained  a  verdict.  On 
motion  to  set  it  aside,  it  was  resisted  on  the  part  of  the  defendant, 
on  the  ground  that  the  agreement  put  an  end  to  the  plaintifi^'s  re- 
covery on  the  note;  that  the  principal  could  not  be  discharged 
without  discharging  the  surety  also.  On  the  part  of  the  plaintiff 
it  was  urged,  that  it  was  not  the  meaning  of  the  agreement  that 
defendant  should  be  dischai^ed.  But  per  Lord  Mansfield^  C.  J., 
"  the  plaintiff  was  party  to  the  agreement,  and  we  cannot  receive 
parol  evidence  to  explam  it  Whatever  might  be  the  intention  of 
the  parties,  the  principal  cannot  be  released  without  its  operating 
for  the  benefit  of  the  surety."     Rule  discharged  (ft). 

Consideration.— It  will  be  presumed,  that  the  note  has  been 
given  for  a  good  and  valuable  consideration  until  the  contrary 

(/)  March  v.  Ward,  Peake's  N.  P.  C.  (y)  Siffkin  v.  Walker,  2  Campb.  308; 

130.  Emlif  V.  Lye,  15  East,  7. 

(«)  Exp,  Buckley,  14  M.  &  1¥.  475  ;  (z)  ReeM  v.  Jbbott,  Cowp.  832. 

and  see  Madae  v.  Sutherland^  3  E.  &  B.  1  ;  (a)  Per  Butter,  J.,  in  Reet  v.  Abbotty 

S.  a  23  L.  J.,  Q.  B.  229,  and  Jgrs  v.  Cowp.  832. 

Nicholiw,  24  L.  J.,  Exch.  Z^.  {b)  Garrett  v.  JuU,  B.  R.  M.  22  Geo. 

(;r)  Beecham  v.  Smith,  27  L.  J.,  Q.  B.  III.  MS.  cited  by  Parke,  J.,  in  Price  t. 

257.  Edmunds,  10  B.  &  C.  582. 
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appear.  As  between  the  immediate  parties,  want  or  illegality  of 
consideration  may  be  insisted  on  as  a  defence.  In  an  action  by 
the  payee  against  the  maker  of  a  promissory  note  for  10/.  which  had 
been  given  by  the  defendant  as  an  apprentice  fee  with  his  son  to 
the  plaintiif,  to  whom  the  son  was  bound;  it  appeared,  at  the  trial, 
that  in  the  indentures  of  apprenticeship  no  mention  had  been  made 
of  this  premium  having  been  given  with  the  apprentice,  nor  was 
there  any  stamp  thereon  in  proportion  to  the  value,  as  required  by 
Stat.  8  Ann.  c.  9,  in  default  of  which,  by  the  39th  section  of  the 
Stat,  the  indentures  are  declared  to  be  void.  The  apprentice  re- 
mained some  pai-t  of  his  time  with  his  master,  and  then  absconded. 
It  was  objected,  on  the  part  of  the  defendant,  that  the  indentures 
being  void,  the  consideration  of  the  note  had  failed.  To  this  it 
was  answered,  that,  the  avoiding  of  the  indentures  could  not  col- 
laterally affect  this  note ;  but  that  at  all  events  it  was  sufficient,  if 
there  were  any  consideration  to  sustain  it;  and  here  the  master 
had  provided  board  and  lodging  for  some  time  for  the  apprentice. 
But  Latvrencey  J.,  was  of  opinion,  that  the  consideration  was  entire, 
and  that  it  had  wholly  failed.  The  Court  of  King's  Bench  con- 
curred in  opinion  with  the  learned  judge  (c).  But  it  is  otherwise, 
if  the  consideration  has  not  wholly  failed  (6?).  In  an  action  by 
payee  of  a  note  expressed  to  be  "  in  consideration  of  the  payee  s 
care  and  medical  attendance  bestowed  on  the  maker ;''  it  was  held, 
that  evidence  was  admissible  to  show  the  consideration  to  have 
been  medicines  furnished  and  services  performed  as  an  apothecary : 
and  if  that  was  proved,  that  the  plaintiff  could  not  recover,  without 
showing  that  he  had  obtained  his  certificate  under  66  Geo.  III. 
c.  194,  8.  21  (c).  Formerly  it  was  held,  that  where  a  note  has 
been  given  under  such  circumstances  that  the  payee  cannot  recover 
on  it,  the  indorsee  must  prove  that  he  became  so  for  a  valuable 
consideration  (/) ;  but  now  the  law  is,  that  "  unless  the  note  be 
connected  with  some  fraud,  and  a  suspicion  of  fraud  be  raised  from 
its  being  shown  that  something  has  been  done  with  it  of  an  illegal 
nature,  as  that  it  has  been  clandestinely  taken  away,  or  has  been 
lost  or  stolen  (in  which  cases  the  holder  must  show  that  he  gave 
value  for  it)  the  onus probandi  is  cast  upon  the  defendant"  (g).  It 
is  not  necessary  that  the  indorsement  should*  be  written  with  ink : 
it  may  be  with  a  pencil  (A).  In  an  action  by  the  indorsee  against 
the  maker  of  a  promissory  note,  the  defence  insisted  on  was,  that 
the  note  had  been  given  for  hits  against  defendant  in  a  lottery  in- 
surance; KenyoHy  C.  J.,  was  of  opinion,  that  the  plaintiff  was  en- 
titled to  recover ;  and  that  a  contrary  determination  would  shake 

(c)  Jackson  v.  Warwick,  7  T.  R.  121.  2  B.  &  Ad.  297,  cited  by  Tindal,  C.  J., 

(d)  Mann  v.  Lent,  10  B.  &  C.  877.  See       Bassett  v.  Dodgin,  10  Bingh.  43. 

alto  Obbard  v.  Betham,  M.  &  Malk.  483.  {g)  Per    Lord    Ahinger,    in    MilU    v. 

(«)  Blogg  V.  Pinker$,  1  Ry.  &  M.  125.  Barker,  1  M.  &  W.  425. 

(/)  Per  three  judges,  Heath  v.  Santom,  (A)  Oeary  v.  Phytic,  5  B.  &  C.  234. 

VOL.  I.  F  P 
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paper  credit  to  the  foundation  (t).  A  person  who,  at  the  request  of 
the  holder  of  a  note,  has  put  his  name  upon  it,  and  in  consequence 
thereof  has  been  obliged  to  pay  the  contents  to  a  bona  fide  holder, 
may  recover  the  money  paia  from  any  person  whose  name  is  on 
the  note,  although  he  knew  that  the  note  was  originally  given  for 
an  illegal  consideration,  viz,  for  premiums  for  the  insurance  of 
tickets  in  the  lottery  (A). 

Stamp, — Every  promissory  note  must  be  duly  stamped,  that  is, 
with  a  stamp  of  the  proper  value  and  proper  denomination.  A 
promissory  note  given  at  the  time  when  the  31  Geo.  IIL  c.  25, 
was  the  only  statute  regulating  the  stamp  duty  on  promissory  notes, 
was  held  not  available  in  law,  because  it  was  stamped  with  a  re- 
ceipt stamp,  although  it  was  of  equal  value  with  that  required  for  a 
promissory  note  (/).  For  the  amount  of  the  stamp  duties  on  pro- 
missory notes,  see  stats.  55  Geo.  IIL  c.  184;  i6&  17  Vict  c 
50,  and  17  &  18  Vict  c.  83,  ante,  p.  368.  A  bUl  was,  in  feet, 
drawn  on  the  21st  day  of  December  for  21/.,  payable  two  months 
after  date,  but  on  the  fece  of  it  purported  to  bear  date  on  the  31st; 
it  was  held  to  require  only  a  stamp  of  2^.  which  is  imposed  by 
55  Geo.  IIL  c.  184,  on  bills  for  that  sum,  not  exceeding  two 
months  after  date  (m).  The  word  "  date,*'  as  there  used,  means 
the  period  of  payment  expressed  on  the  fece  of  the  bill.  A  pro- 
missory note  of  40/.,  payable  to  bearer  generally,  and  therefore,  in 
law,  payable  on  demand,  is  within  the  first  class  of  promissory 
notes  in  schedule,  part  1,  to  the  55  Geo.  III.  c.  184,  and  requires 
a  5^.  stamp  («).  A  promissory  note  payable  to  A.  B.  generally,  is 
not  one  payable  to  bearer  on  demand,  and  re-issuable  within  this 
first  class ;  but  a  note  payable  otherwise  than  to  bearer  on  demand 
(not  re-issuable),  within  class  2  (o).  So  a  promissory  note  made 
for  payment  of  20/.  to  B.  on  demand  (p). 


X.  Of  the  Time  when  a  Note  ought  to  he  presented  for  Payment. 

Payment  must  be  demanded  within  a  reasonable  time  after  the 
note  becomes  due.  Whether  a  note  has  been  presented  for  pay- 
ment within  a  reasonable  time  is  a  question  of  law,  but  dependent 
on  facts,  viz.  the  situation  of  the  parties,  their  places  of  abode,  and 

(i)   Winstanley  v.    Bowden,   Middlesex  (m)  Upstotie  v.  Marchant,  2  B.  &  C.  10. 

Sittings,  after  M.  T.  41  Geo.  HI.,  B.  R.  (n)   WelU  v.  Gtr/i«^,  8  Taunt.  737. 

MSS.  (o)  Cheetham  v.  Butler,  5  B.  &  Ad.  837. 

(Ar)  Seddons  v.  Stratford,  London  Sit-  ( p)  Dixon  v.  Chambers,  1   C.  M.  &  R. 

tingrg  after  T.  T.  84  Geo.  III.,  Kenyon,  845  ;  Cheetham  v.  ButUr,  5  B.  &  Ad.  837 ; 

C.  J. ;  Peake's  N.  P.  C.  215.  overruling  Keates  v.  WhUldoHy  8  B.  &  C. 

(/)  Chamberlain  v.  Porter,  1  B.   &   P.  7. 
N.  R,  80. 
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the  facility  of  communication  between  them  (j).  On  promissory 
notes  payable  at  a  certain  time  after  date,  or  after  sight,  three  days' 
grace  are  allowed  :  consequently,  payment  of  such  notes  ought  not 
to  be  demanded  until  the  last  of  the  three  days,  unless  it  happen 
to  be  a  Sunday,  or  a  ffreat  holiday,  in  which  case  payment  ought 
to  be  demanded  on  the  next  preceding  day.  The  three  days  of 
^race  are  computed  exclusively  of  the  day  on  which  the  payment 
IS  by  the  terms  of  the  note  to  be  made.  It  has  not  been  deter- 
mined solemnly,  whether  days  of  grace  are  to  be  allowed  on  notes 
payable  at  sight.  They  are  not  allowed  on  notes  payable  on  de- 
mand. A  maker  of  a  promissory  note  payable  by  instalments,  is 
entitled  to  the  days  of  grace  upon  the  falling  due  of  each  instal- 
ment (r).  Where  a  note  is  made  payable  at  a  month  or  months 
after  date,  the  computation  must  be  (contrary  to  the  general  rule 
of  law)  by  calendar  and  not  by  lunar  months. 

Where  a  note  is  in  the  hands  of  an  indorsee,  and  he  demands 
payment  thereof  from  the  maker,  who  refuses  or  omits  to  pay  the 
same,  notice  of  such  refusal  or  default  ought  to  be  given  by  the 
indorsee  himself,  or  some  other  party  to  the  instrument,  to  the 
prior  indorser  or  indorsers  (if  more  tnan  one),  within  a  reasonable 
time ;  otherwise  the  indorsers  will  be  discharged  («).  Action  against 
defendant,  as  indorser  of  this  note,  "  One  month  after  date  I  pro- 
mise to  pay  Wm.  George,  or  order,  the  sum  of  1 6/.,  for  value  re- 
ceived. John  Hopley."  Indorsed,  Wm.  George.  This  note 
George  had  given  in  payment  to  the  plaintiff;  it  became  due  2nd 
May,  and  on  the  6th  May  the  plaintiff's  banker  (after  three  days' 
gjrace)  demanded  it  of  Hopley.  Hopley  desired  two  or  three  days' 
time  to  pay  it  in,  and  so  from  time  to  time,  which  were  given  him, 
till  the  13th  May,  when  he  told  the  banker  he  could  not  pay  it. 
On  the  14th,  Hopley  failed,  and  became  a  bankrupt.  On  plaintiff's 
applying  to  George  for  payment,  George  told  him  he  should  have 
applied  before,  on  Hopley's  first  refusd,  and  that  he  now  did  not 
think  himself  liable  to  pay  it ;  whereupon  this  action  was  brought. 
Lord  Mansfield,  C.  J. :  "The  question  is,  who  is  to  bear  the  loss, 
as  Hopley,  the  drawer,  has  failed  ?  Now  it  is  so  necessary  for 
trade,  where  a  bill  of  exchange  is  drawn  on  one  man,  and  made 
payable  to  another,  that  if  the  person  to  whom  it  is  payable,  either 
wilfully  or  through  neglect,  omits  to  call  at  the  time  it  becomes 
due,  it  is  the  constant  course  of  mercantile  custom  in  the  city  of 
London,  that  he  shall  bear  the  loss  and  not  the  other.  This  like- 
wise is  the  rule  on  indorsed  notes,  which  are  in  nature  of  inland 
bills  of  exchange ;  nothing  is  so  certain  as  this  rule,  and  ^eat  in- 
convenience would  follow  from  a  different  mode  of  proceeding.  It 
has  been  truly  said  that  the  law  has  not  fixed  any  precise  time 
when  the  neglect  of  the  indorser  shall  be  said  to  make  him  liable ; 

(q)  Darhishire  v.  Parker,  6  East,  3.  374. 

(r)  Oridge  v.  Sherborne,  11   M.  &  W.  (t)  See  ante,  p.  379. 

F  f2 
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but  I  remember  a  case  determined,  where  a  bill  became  due  at  two 
o'clock  on  Saturday  afternoon,  the  person  who  gave  the  note  be- 
came a  bankrupt  at  five  o'clock  on  Monday  afternoon ;  the  ques- 
tion was,  whether  the  indorsee  had  not  neglected  to  call  for  his 
money ;  and  it  was  held,  that  he  had.  The  present  case  is  not 
that  of  neglect;  the  note  is  dated  on  2nd  April,  consequently  be- 
comes due  on  2nd  May,  but  by  the  custom  of  the  city  there  are 
three  days  of  grace ;  the  banker  who  has  the  note  in  his  hands, 
and  who  in  this  case,  being  the  plaintiff's  agent,  is  to  be  con- 
sidered as  one  and  the  same  person  with  the  plaintiff,  comes  on 
5th  and  demands  payment ;  the  indorser  and  all  the  parties  live  in 
town ;  the  banker  gives  Hopley  indulgence  to  pay  it  from  5th  to 
13th  without  giving  any  notice  to  the  indorser,  which  if  he  had 
done,  it  would  have  urged  the  indorser  to  get  his  money.  Now 
here  is  no  neglect  of  application.  The  case  is  still  stronger :  here  is 
an  actual  credit  given  for  eight  days;  and  the  question  is,  who 
gave  the  credit  ?  We  cannot  go  into  any  consideration  of  Hopley's 
circumstances  at  the  time ;  they  might  be  very  bad ;  and  yet  if  he 
had  been  arrested  on  5th  May,  we  cannot  say  he  would  have  paid 
the  money.  1  am  therefore  of  opinion,  that  the  loss  (though  this 
is  a  hard  case)  ought  to  be  borne  by  the  person  who  gave  the 
credit."     Verdict  for  the  defendant  {t). 

Action  against  the  defendant  as  indorser  of  a  promissory  note, 
due  May  4th,  1805.  The  plaintiff  proved  the  defendant's  indorse- 
ment, and  also,  that  in  the  year  1807,  the  defendant  being  re- 
quested to  pay  the  note,  he  promised  that  he  would,  but  prayed  for 
further  time.  There  was  no  evidence  of  the  presentment  of  the 
note  to  the  maker,  or  of  any  notice  of  its  nonpayment  being  given 
to  the  defendant,  nor  did  it  appear  that  when  the  defendant  so  pro- 
mised to  pay,  he  knew  of  any  application  for  payment  having  been 
made  to  tiie  maker.  For  the  defendant  it  was  contended,  that  the 
subsequent  promise  did  not  dispense  with  proof  of  the  presentment 
and  notice,  unless  made  with  fiill  knowledge  of  the  laches  of  the 
holder.  In  the  cases  hitherto  decided  upon  this  subject,  something 
appeared  which  might  be  considered  as  a  waiver  of  any  irregularity, 
with  regard  to  the  bill  or  note,  which  could  not  be  inferred  from  a 
mere  promise  to  pay,  at  a  time  when  the  party,  without  being 
aware  of  it,  was  discharged  from  his  liability.  But  Bayley^  J., 
held,  that  where  a  party  to  a  bill  or  note,  knowing  it  to  be  due,  and 
knowing  that  he  was  entitled  to  have  it  presented  when  due,  to  the 
acceptor  or  maker,  and  to  receive  notice  of  its  dishonour,  promises 
to  pay  it;  this  is  presumptive  evidence  of  the  presentment  and 
notice,  and  he  is  bound  by  the  promise  so  made.  Verdict  for  the 
plaintiff  (m).      But  if  the  drawer  or  indorser,  after  being  arrested, 

(0  Anderson  v.   George^    London   Sit-  (ii)  Taylor  v.  Jones,  2  Campb.  105,  and 

tings,  after  Trin.  T.  1757,  coram  Lord  see  Brotonell  y.  Bonney,  1  Q.  B.  39;  4  P. 
Mansfield,  C.  J.,  MSS.     See  ante,  p.  400.        &  D.  523. 
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without  acknowledging  his  liability,  merely  offers  to  give  a  bill  by 
way  of  compromise  for  the  sum  demanded,  which  offer  is  rejected, 
this  does  not  supersede  the  necessity  of  notice  (x).  A  protest  is 
not  necessary  in  the  case  of  a  foreign  promissory  note  (y). 


XL  Of  the  Declaration. 

Pleadings,  p.  437. 
Evidence,  p.  437. 
Conclusion,  p.  439. 

Under  the  Common  Law  Procedure  Act,  concise  forms  are 
given,  adapted  to  the  different  parties,  to  which  the  reader  is 
referred. 

To  action  by  A.,  B.  and  C,  against  D.  {z^,  as  one  of  the  in- 
dorsers  of  a  promissory  note  drawn  by  E.,  in  favour  of  C,  D. 
(and  himself)  E.,  then  in  partnership,  and  by  them  indorsed  to 
A.,  B.  and  C. :  defendant  pleaded  in  bar,  that  C,  one  of  the 
plaintiffs,  was  liable  as  an  indorser,  together  with  D.  On  special 
demurrer,  the  plea  was  held  to  be  good ;  Lord  JB/rfon,  C.  J., 
observing,  that  the  subject  of  this  plea  could  not  have  been 
pleaded  m  abatement ;  because  a  plea  in  abatement  ought  to  give 
a  better  writ,  not  to  show  that  the  plaintiff  could  have  no  action  at 
all.  The  effect,  however,  of  a  judgment  for  the  defendant  would 
be,  that  if  a  man  made  a  note  to  himself  and  others  carrying  on 
basiness  under  a  particular  firm,  and  the  partnership  was  dissolved, 
the  promissory  note  could  neither  be  put  in  suit  as  such,  nor  en- 
forced as  an  equitable  agreement,  because  on  a  promissory  note 
stamp.  Considering,  therefore,  the  quantity  of  circulating  paper 
in  this  country,  standing  under  the  same  circumstances  witn  the 
note  in  question,  the  consequence  of  such  a  decision  might  be 
highly  injurious.  However,  the  case  of  Moffatt  v.  Van  Mil- 
lengen  (a)  was  unanswerable. 

EvideTice, — As  a  general  rule,  where  it  is  in  issue  upon  the 
pleadings  the  original  note  must  be  produced  in  evidence.  This 
rule  is  dispensed  with  in  special  cases  only ;  as  where  it  can  be 
proved,  that  the  note  has  been  lost  or  destroyed  by  the  defendant  (ft), 
or  that  it  is  in  the  hands  of  the  defendant,  and  that  he  has  had 
notice  to  produce  it  (c).  In  these  cases  a  copy  of  the  note,  or  parol 
evidence  of  its  contents,  may  be  received. 

(t)  Gumming    t.     French,    2   Campb.  (a)  27  Geo.   HI.   B.   R.  2  B.  &  P. 

106,  n.  124,  n.  (e),  cited  in  Rcte  ▼.  PouUon,  2  B. 

(y)  Bonar  v.   Mitchell,  6   Exch.  415;  &  Ad.  826. 

S,a\9  L.  J.,  Exch.  802.  (b)  Lord  Raym.  781. 

(s)  Mainwaring  v.  Newman,  2  B.  &  P.  (c)  2  B.  &  P.  89. 
120. 
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The  remaining  evidence  necessary  to  support  the  action  will  vary 
according  to  the  character  in  which  the  parties  bring  the  action, 
and  the  nature  of  the  facts  put  in  issue  by  the  pleadings.  In  an 
action  by  payee  against  the  maker,  the  hand-writing  of  the  maker 
should  be  proved  by  some  person  who  is  competent  to  prove  such 
hand-writing,  and  it  is  no  longer  necessary  to  call  the  subscribing 
witness,  if  there  be  one  (d).  An  admission  under  a  judge's  order, 
that  a  bill  was  accepted  by  A.  for  B.,  is  an  admission  of  A.'s 
authority  (e).  In  an  action  by  first  indorsee  against  the  maker, 
the  same  evidence  as  in  the  preceding  case,  together  with  proof  of 
the  indorsement  to  the  plaintiff,  will  be  necessary  if  put  m  issue. 
In  an  action  against  an  indorser,  proof  of  the  hand-writing  of  the 
maker,  or  of  any  indorser  prior  to  the  defendant  (except  the  first), 
unless  specially  alleged  in  the  declaration,  is  not  necessary ;  but  in 
this  case  it  must  be  proved  that  payment  was  duly  demanded  of 
the  maker,  and  that  the  maker  refused  to  pay,  or  made  default 
therein,  and  that  notice  of  such  refusal  or  derault  was  given  to  the 
defendant  within  a  reasonable  time.  In  an  action  against  the 
maker  of  a  note,  although  the  promise  be  to  pay  the  money  at  a 
particular  place,  it  is  not  necessary  to  prove  a  presentment  at  that 
place  (/) ;  if  the  place  of  payment  be  mentioned  in  the  margin  or 
at  the  foot  of  the  note(^).  If  a  bill  be  payable  or  indorsed 
specially  to  a  firm,  evidence  must  be  given  that  the  firm  consists 
of  the  persons  who  sue  as  plaintiffs ;  secus^  if  the  indorsement  be 
in  blank  (A).  A.  being  in  insolvent  circumstances  (£)j  B.  undertook 
to  be  a  security  for  a  debt  owing  from  A.  to  C,  by  indorsing  a 
promissory  note  made  by  A.  payable  to  B.  at  the  house  of  D. 
The  note  was  accordingly  so  made  and  indorsed,  with  the  know- 
ledge of  all  parties.  Just  before  it  became  due,  B.  having  been 
informed  that  D.  had  no  effects  of  A.  in  his  hands,  desired  D.  to 
send  the  note  to  him,  B.,  and  said  he  would  pay  it,  B.  having  then 
a  fund  in  his  hands  for  that  purpose ;  the  note  was  not  presented 
at  D.'s  house  till  three  days  after  it  was  due.      It  was  held,  that 

C.  could  not  maintain  an  action  against  B.  on  the  note,  not  having 
used  due  diligence  in  presenting  the  note  as  soon  as  it  was  due  to 

D.  for  payment,  and  in  giving  immediate  notice  to  B.  of  the  non- 
payment by  D. ;  for  B.  had  a  right  to  insist  on  the  strict  rule  of 
law  respecting  the  indorser  of  a  note,  notwithstanding  the  particular 
circumstances  of  the  case.  In  an  action  by  a  second,  third,  or  any 
subsequent  indorsee,  against  the  maker,  where  the  first  indorsemient 
is  in  blank ;  as  the  plaintiff  is  not  bound  to  set  forth  any  indorse- 
ment, except  the  first,  but  may  strike  out  the  othei-s,  if  ne  adopts 
this  course,  the  proof  will  be  the  same  as  in  the  preceding  case ; 
but  if  all  or  any  of  the  indorsements  subsequent  to  the  first  are  set 

(d)  17  &  18  Vict.  c.  125,  8.  26.  {g)  Price  v.  Mitchell  4  Campb.  200. 

(«)   Wilkes  V.  Hopkins,  1  C.  B.  737.  (A)  Ord  v.  Portal,  3  Campb.  239. 

(/)  NicholU  V.  Bowes,  2  Campb.  498 ;  (i)  Nicholson  v.  Gouthit,  2  U.  BI.  609. 
Williams  v.  Waring,  10  B.  &  C.  2. 
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forth,  they  must  be  proved  if  put  in  issue.  Indorsements  of  interest 
are  to  be  presumed  to  have  been  written  at  the  time  they  bear  date, 
until  contradicted  (A).  The  defendant  may,  if  he  has  so  pleaded  it, 
show  either  that  there  was  no  consideration  for  the  note,  or  that 
the  consideration  has  failed  (Z).  The  defendant  cannot  set  up  in 
defence  a  parol  agreement,  entered  into  when  the  note  was  made, 
that  it  should  be  renewed  when  it  became  due  (m) ;  nor  a  parol 
agreement  that  payment  shall  not  be  demanded  until  after  such  a 
time  (») ;  for  this  would  be  incorporating  with  a  written  contract 
an  incongruous  parol  condition,  which  is  contrary  to  first  prin- 
ciples. Where  a  promissory  note,  on  the  face  of  it,  purported  to 
be  payable  on  demand,  parol  evidence  is  not  admissible  to  show 
that,  at  the  time  of  making  it,  it  was  agreed  that  it  should  not  be 
payable  until  after  the  decease  of  the  maker  (o).  Where  in  an 
action  by  the  indorsee  against  the  maker  of  a  promissory  note, 
payable  with  interest  on  demand,  the  plaintiff  having  proved  that 
he  gave  value  for  it,  the  defendant  tendered  evidence  of  declara- 
tions made  by  the  payee,  when  the  note  was  in  his  possession,  that 
he  (the  payee)  had  not  given  any  consideration  for  it  to  the  maker ; 
it  was  held,  that  the  evidence  was  inadmissible,  as  the  payee  could 
not  be  identified  with  the  plaintiff,  and  the  note  could  not  be 
treated  as  over  due  at  the  time  of  the  indorsement  (p).  So  where, 
in  an  action  by  indorsee  of  A.  of  a  note,  against  maker,  plea,  that 
the  note  was  made  without  consideration,  and  indorsed  and  de- 
livered by  A.  to  W.,  for  the  purpose  only  of  its  being  discounted ; 
that  W.,  in  fraud  of  the  maker  (aefendant)  and  without  his  consent, 
indorsed  the  same,  and  delivered  it  to  plaintiff,  who  gave  no  con- 
sideration, and  who  knew  of  the  want  of  authority ;  it  was  held, 
that  evidence  tendered  by  defendant  of  declarations  made  by  W. 
to  prove  the  fraud,  was  not  admissible ;  inasmuch  as  there  was  not 
shown  any  community  of  interest,  neither  was  any  evidence  offered 
which,  either  directly  or  indirectly,  connected  the  plaintiff  with 
W.,  or  to  show  want  of  consideration,  or  that  the  note  had  been 
taken  when  over  due  (q). 

On  a  plea  that  the  defendant  did  not  make  the  promissory  note 
mentioned  in  the  declaration,  he  cannot  give  in  evidence  that  he 
was  of  imbecile  mind  at  the  time  when  he  made  it  (r). 

Concltision.  —  The  limits  prescribed  to  this  Abridgment  will  not 
permit  the  insertion  of  any  more  cases  under  this  head,  nor  indeed 

(k)  Smith  V.  Battens,  1  M.  &  Rob.  341.  sant  v.  Cross,  IOC.  B.  895. 

(/)  Per  Tindali  C.  J.,  Ahhott  v.  Hend-  (o)  Woodbridge  v.  Spomer^  3  B.  &  A. 

ricks,  1  M.  &  Gr.  794 ;  2  Scotf  s  N.  R.  233. 

183  ;  recognizing  Foster  y.  Jolly,  1  Cr.  M.  (p)  Borough  v.  White,  4  B.  &  C.  325. 

&  R.  703.                     '  See  ante,  p.  421. 

(m)  Hoare  v.  Graham,  3  Campb.  57.  {q)  Phillips  v.  Cole,  10  A.  &  E.  106. 

in)  Free   v.    Hawkins,   8   Taunt    92;  (r)  Harrison  y.  Bichardson,!  M.  &  Rob* 

Mosley  v.   Hansford,   10  B.  &    C.    729;  504,  ^6/wger,  C.  B. 
Foster  v.  Jolly,  1  Cr.  M.  &  R.  703 ;  Be- 


440  BILLS  OF  EXCHANGE. 

is  it  necessary  ;  for  although  a  promissory  note  (s),  while  it  con- 
tinues in  its  original  shape,  does  not  bear  any  resemblance  to  a  bill 
of  exchange,  yet  when  it  is  indorsed  the  resemblance  begins ;  for 
then  it  is  an  order  by  the  indorser  upon  the  maker  of  the  note  to 
pay  to  the  indorsee :  the  indorser  is  as  it  were  the  drawer,  the  maker 
of  the  note  the  acceptor ;  and  the  indorsee  the  payee.  From  this 
resemblance  between  a  bill  of  exchange  and  promissory  note,  it 
follows  that  many  of  the  rules  which  are  applicable  to  bills  of  ex- 
change, hold  also  in  the  case  of  promissory  notes  <0*  But  the  in- 
dorser does  not  stand  in  the  situation  of  maker,  relatively  to  his 
indorsee.  Hence  the  indorsee  cannot  declare  against  his  indorser 
as  maker,  even  where  the  indorser  has  indorsed  a  note  not  payable 
or  indorsed  to  him,  and  where  consequently  his  indorsee  cannot  sue 
the  original  maker  («). 

(«)  Per  Lord  Man^fUld^  C.  J.,  Heylyn  v.  (ti)  GvnnneU  v.  Herbert,  5  A.  &  E.  486. 

Adavuon,  2  Burr.  676.  See  Burmester  v.  Hogarth,  11  M.  &  W. 

(0  See  De  Berdt  v.  Atkinsm,  2  H.  Bl.  97. 
336;  and  afi^tf,  p.  383. 
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I.  Of  Common  Carriers,  and  their  Responsibility. 

Masters  (a)  and  owners  of  ships,  hoymen,  wharfingers  (&), 
lightermen,  barge-owners  (c),  proprietors  of  waggons,  stage- 
coaches, railway  companies  (£?),  &c.,  are  denominated  common 
carriers  ;  and  by  the  custom  of  the  realm  (e),  that  is,  by  the 
common  law,  are  bound  to  receive  (/)  and  carry  the  goods  of  the 
subject  for  a  reasonable  hire  or  reward  (^),  to  take  due  care  of 
them  in  their  passage,   to  deliver  them  (A)  safely  (i),  and  in  the 

rien  bv  railways  and  canals,  see  now  17 
&  18  Vict  c.  ^l.poat. 

(«)  1  Roll.  Abr.  2.  (C)  pi.  1. 

(/)  Jackson  v.  Rogers^  2  Show.  S27  i 
Wyld  V.  Pick/ord,  8  M.  fit  W.  448, 


72. 


Morte  V.  Slue,  2  Lev.  69. 

Moving  V.  Toddf  1  Starkie's  N.  P.  C. 


(c)  Rich  V.  Kneeland,  Cro.  Jac.  330; 
Hob.  17,  &  a 

(if)  But  a  railway  company  are  only 
carriers  of  goods  which  they  profess  to 
carry  or  actually  carry.  Palmer  y.  Grand 
Junction  Railway,  4  M.  &  W.  749  ;  John- 
ton  y.  Midland  Railway^  4  Exch.  867; 
Slim  y.  Great  Northern  Railway,  14  C.  B. 
647 ;  S.  C.  28  L.  J.,  C.  P.  166  ;  Crouch  y. 
London  and  North  Weetem  Railway,  14  C. 
B.  255 ;  S.  C.  23  L.  J.,  C.  P.  73.  In  the 
latter  case  it  was  held  that  a  common  car- 
rier from  a  place  within  to  a  place  without 
the  realm,  is  subject  to  the  same  liabilities 
at  common  law  as  a  common  carrier  who 
carries  only  within  the  realm.    As  to  car- 


(g)  Bastard  y.  Bastard,  2  Show.  81. 

(A)  Per  Popham,  C.  J.,  Owen,  67. 

(t)  In  Hyde  y.  The  Trent  and  Mersey 
Navigation  Company,  6  T.  R.  896,  the 
general  question,  whether  a  carrier  was 
bound  to  deliyer  the  goods  to  the  person 
to  whom  they  are  directed,  was  agitated  ; 
Athhurst,  Buller,  and  Grose,  Js.,  were  of 
opinion  that  a  carrier  was  so  bound ;  but 
Kenyon,  C.  J.,  appears  to  haye  inclined 
to  the  contrary  opinion.  The  special  cir- 
cumstances of  the  case  (which  see,  post) 
rendered  it  unnecessary  for  the  court  to 
decide  the  general  question. 
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same  condition  as  when  they  were  received  ;  or  in  default  thereof 
to  make  compensation  to  the  owner  for  any  loss  or  damage  which 
happens  while  the  goods  are  in  their  custody,  except  such  loss  or 
damage  as  arises  from  the  act  of  God  (J),  as  storms,  tempests,  and 
the  like  ;  or  of  the  enemies  of  the  King.  If  the  consignee  refuse  to 
accept  the  goods  the  carrier  is  not  bound  to  inform  the  consignor 
of  the  fact ;  but  he  is  merely  bound  to  do  what  is  reasonable  under 
the  particular  circumstances  of  each  case,  which  is  a  question  for 
the  jury  (A).  Where  the  consignee  of  a  parcel  refused  to  pay 
the  amount  charged  by  a  carrier  for  the  conveyance  of  a  parcel 
as  being  excessive,  and  the  carrier  immediately  sent  it  back  from 
Plymouth,  its  place  of  destination,  to  London,  whence  it  had  been 
sent,  and  the  consignee  afterwards,  but  within  a  reasonable  time 
after  it  had  been  tendered  for  delivery,  offered  to  pay  the  sum 
charged,  but  the  carrier  refused  to  receive  the  same  or  to  deliver 
the  parcel ;  it  was  held,  that  such  conduct  was  imreasonable  on  the 
part  of  the  carrier,  and  that  he  was  liable  for  the  value  of  the 
parcel  (/). 

The  hire  must  be  a  reasonable  sum,  and  the  carrier  must  not 
charge  for  the  same  services  more  to  one  customer  than  another  (m), 
nor,  unless  there  be  something  to  show  that  such  information  was 
reasonable,  has  he  any  right  to  refuse  to  carry  a  parcel  without 
being  informed  of  its  contents  («). 

Carriers  are,  generally,  answerable  for  the  honesty  of  their  ser- 
vants :  if,  however,  the  plaintiff's  own  conduct,  in  full  knowledge 
of  the  circumstances,  be  such  as  to  lead  to  the  loss ;  if  he  affo^nd 
undue  temptation  and  facility  to  the  crime  of  the  servant,  he  can 
maintain  no  action  for  a  loss  thus  occasioned  by  bis  own  fault  (o). 

In  an  action  brought  against  a  common  carrier  by  water, 
charging  the  defendant  with  negligence  ;  it  was  held  to  be  no 
defence  that  the  ship  was  tight  when  the  goods  were  placed  on 
board,  but  that  a  rat,  by  knawing  out  the  oakum,  had  made  a  small 
hole  through  which  the  water  gushed;  on  the  ground,  that  what- 
ever was  not  excused  by  law,  was  to  be  deemed  a  negligence  in  the 
carrier,  and  that  he  was  answerable  in  all  events,  except  where  the 
goods  were  damaged  by  the  act  of  God  or  the  king's  enemies  (p). 
So  where  the  proprietors  of  the  Trent  navigation  had  undertaken  to 

0)  Amies  V.  Stevens^  Str.  128  ;  and  see  Baxendale  v.  Eastern  Counties  Railway,  27 

Oaklry  v.  Port  qf  Portsmouth  Steam  Packet  L.  J.,  C.  P.  137,  where  fVilles,  J.,  states 

Company f  25  L.  J.,  Exch.  99;  S.   C.  11  that  the   law   as  laid    down  in  Smith's 

Exch.  618.  Leading  Cases,  Srd  edit  p.  101  b,  is  in- 

(*)  Hudson   V.    Baxendale,  27   L.    J.,  correctly  expressed. 

Exch.  93.  (n)  C r ouch  \.  London  and  North  Western 

(/)  Crouch  V.  Great   Western  Railway,  Railway,  14  C.  B.  255  ;  and  see  Pinnie  v. 

27  L.  J.,  Exch.  345.  Glasgow  and  S.   W.  Railway,  2  Macq.  H. 

(ot)  Parker  v.   Great  Western  Railway,  L.  Cas.  177. 

11  C.  B.  545  ;  S.  C.  21  L.  J.,  C.  P.  57 ;  (o)  Bradley  v.  Waterhouse,  M.  &  Malk. 

Edwards  v.  Great    Western  Railway,  1 1  C.  1 54. 

B.  588  ;  S.  C.  21  L.  J.,  C.  P.  72;  and  see  (p)  Dale  v.  Hall,  1  Wils.  281. 
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carry  goods  from  Hull  to  Gainsborough,  and  the  vessel,  on  board 
which  the  goods  were  placed,  drove  against  an  anchor  in  the  River 
Humber,  and  sank  ;  it  was  held,  that  the  carriers  were  responsible 
to  the  owner  of  the  goods  for  the  damage  sustained ;  although  it 
was  proved  that  the  accident  was  occasioned  by  the  negligence  of 
the  persons  on  board  a  barge  in  the  river,  who  had  not  put  a  buoy 
out,  to  mark  the  place  where  the  anchor  lay :  the  court  observing, 
that  there  was  a  degree  of  negligence  in  the  master  of  the  vessel 
also  ;  for  his  not  seeing  the  buoy  ought  to  have  put  him  upon  in- 
quiring more  minutely  about  the  anchor ;  and  even  if  there  had  not 
neen  any  actual  negligence,  yet  negligence  in  law  was  sufficiently). 

A  common  carrier  being  an  insurer,  in  all  cases  (except  the  two 
before  mentioned),  is  responsible  for  a  loss  occasioned  by  accidental 
fire,  provided  such  loss  happens  while  the*  goods  are  remaining  in 
his  custody  as  a  common  carrier.  As  where  the  goods  intrusted 
to  a  common  carrier  were  consumed  by  accidental  fire  communi- 
cating to  a  booth  where  the  goods  had  been  deposited  by  the  carrier 
in  the  course  of  the  journey ;  it  was  held,  that  the  carrier  was 
liable,  although  the  jury  found  that  the  goods  were  consumed  with- 
out any  actual  negligence  on  the  part  of  the  carrier  (r).  So  where 
common  carriers  from  A.  to  B.  charged  and  received  for  cartage 
of  ^oods  firom  a  warehouse  at  B.  (where  they  usually  unloaded,  but 
which  did  not  belong  to  them),  to  the  house  of  the  consignee,  in  B. ; 
it  was  held,  they  were  responsible  for  a  loss  by  an  accidental  fire 
while  the  goods  were  in  that  warehouse ;  although  they  allowed  the 
profits  of  the  cartage  to  another  person,  and  that  circumstance  was 
known  to  the  consignee  {s).  So  where  to  a  declaration  on  a  contract 
by  the  master  of  a  steam  vessel  to  convey  goods  from  Dublin  to 
London,  and  to  deliver  the  same  at  the  port  of  London  to  plaintiff 
or  his  assigns,  the  defendant  pleaded  that,  after  the  arrival  of  the 
vessel  at  London  defendant  caused  the  goods  to  be  deposited  on  a 
wharf,  there  to  remain  until  they  could  be  delivered  to  the  plaintiff, 
the  wharf  being  a  place  where  goods  from  Dublin  were  accustomed 
to  be  landed,  and  fit  and  proper  for  such  purposes,  and  that  before 
a  reasonable  time  for  delivery  elapsed  they  were  destroyed  by  an 
accidental  fire,  the  plea  was  held  ill;  the  court  considering,  that 
the  defendant  was  acting,  during  the  whole  of  the  time  whilst  the 
goods  were  in  his  possession,  under  the  obligation  of  a  common 
carrier,  who  is  liable  for  every  loss  (not  specially  excepted),  except 
the  act  of  God  and  the  king*s  enemies  (0-  But  where  the  goods 
are  not  remaining  in  the  defendant's  custody  as  common  carrier,  he 
is  not  liable ;  as  where  the  goods  had  been  carried  by  the  defendant 
from  A.  to  B.  and  there  deposited  in  his  warehouse,  merely  for  the 
convenience  of  the  owner,  until  they  could  be  forwarded  by  another 

(q)  Proprietors  rf  the  Trent  Navigation  tion,  5  T.  R.  889  ;  and  see  Bourne  v.  Gat- 

V.  fTood,  8  Esp.  N.  B.  C.  127.  life,  8  M.  &  G.  643  ;  7  M.  &  O.  850; 

(r)  Fonoard  v.  Pittard,  1  T.  R.  27.  S.  CI  U  C.  &  F.  46. 
(#)  Hyde  v.  Trent  and  Mersey  Navign-  (t)  Bourne  v.  OatHffe,  supra. 
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conveyance  (the  owner  not  paying  the  defendant  anything  for  the 
warehouse-room),  and  were  consumed  by  an  accidental  fire  there, 
it  was  held,  that  the  defendant  was  not  liable  (u).  In  Cairns  v. 
Robins,  8  M.  &  W.  258,  Lord  Abinger^  C.  B.,  said,  "A  distinction 
has  been  properly  drawn  between  the  duties  of  a  carrier  and  of  a 
warehouseman.  But  the  party  may  have  so  large  a  compensation 
as  a  carrier,  as  to  be  sufficient  also  to  remunerate  him  for  acting  as 
a  warehouseman,  as  is  the  case  with  many  of  the  canal  compames ; 
and  it  is  quite  consistent  with  both  these  characters,  that  he  will 
for  a  certain  time,  until  further  orders,  or  for  a  reasonable  time, 
keep  the  goods,  considering  the  general  remuneration  for  carrying 
sufficient  to  cover  this  risk  also"  (x). 

If  a  person  brings  a  parcel  to  a  railway  station  (which  in  this 
respect  is  just  the  same  as  a  coach-office),  although  he  knows  at 
the  time  that  the  railway  company  only  carry  to  a  particular  place, 
yet  if  the  company  receive  and  book  it  to  another  place  to  which 
it  is  directed,  prima  fade  they  undertake  to  carry  it  to  that  place. 
A  parcel  was  delivered  at  Lancaster,  to  the  Lancaster  and  Preston 
Railway  Company,  directed  to  a  person  at  Bartlow,  in  Derbyshire ; 
and  the  person  who  brought  it  to  the  station  offered  to  pay  tne  car- 
riage, but  the  bookkeeper  said  it  had  better  be  paid  by  the  person 
to  whom  it  was  directed,  on  the  receipt  of  it.  The  company  were 
known  to  be  proprietors  of  the  line  only  as  far  as  Preston,  where 
the  railway  unites  with  the  North  Union,  and  that  afterwards  with 
another,  and  so  on  into  Derbyshire.  The  parcel  having  been  lost 
after  it  was  forwarded  from  Preston^  it  was  neld,  that  the  Lancaster 
and  Preston  Railway  Company  were  liable  for  its  loss  (y).  And 
if  the  sender  of  the  goods  countermand  the  directions  originally 
given,  and  the  goods  are  lost  by  reason  of  the  railway  company  s 
non-compliance  with  the  countermand,  they  are  liable  for  such 
loss  (z). 

If  a  common  carrier  be  robbed  of  his  goods,  he  shall  answer  the 
value  of  them :  for  having  his  hire,  there  is  an  implied  undertaking 
for  the  safe  custody  and  delivery  (a).  Where  a  person  undertakes 
to  carry  goods  safely  and  securely,  he  will  be  responsible  for  the 
damage  they  sustain  in  the  carriage  through  his  neglect,  though  he 
is  not  a  common  carrier,  nor  has  any  reward  for  his  labour  (b) ;  and 
this  rule  holds,  although  the  plaintiff,  for  greater  caution,  sends  his 
servant  with  the  goods,  who  pays  a  person  for  guarding  them,  be- 

(tt)  Garride  v.  Trent  and  Mersey  Navi-  Excb.  181. 

gation,  4  T.  R.  581;  and  see  Bourne  y.  (z)  Scotthome    v.    South    Staffordshire 

Gallife,  supra.  Railway,  8   Exch.  841 ;  S,  a  22  L.  J., 

(x)  See  also  Giles  v.  Ta/  Fale  Railway,  Exch.  191. 

2  £.  &  B.822.  (a)  1  Inst.  89,  a;   Woodlirfe  ▼.  Curties, 

(y)  Muschamp   v.    The    Lancaster    and  1  Roll.  Ab.  2,  (C)  pi.  4;  S,  P.  Covington 

Preston  Junction  Railway,  8  M.  &  W.  421 ;  v.  Willan,  Gow's  N.  P.  C.  115. 

and  see  Collins  v.  The  Bristol  and  Exeter  (b)  Coggs  v.  Bernard,  Lord  Raym.  909  ; 

Railway,  26  L.  J.,  Exch.  103 ;  and  Wilby  S.  C.  Smith's  Lead.  Cas.  147. 
V.  The  West  Cornwall  Railway,  27  L.  J., 
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cause  he  apprehends  danger  of  their  being  stolen  (c).  "  There  is 
nothing  more  common  than  for  persons  to  put  part  of  their  luggage 
into  the  same  railway  carriage  with  them ;  and  that  may  be  done 
under  such  circumstances  as  never  to  cast  any  responsibility  on  the 
carriers :  but  that  is  to  be  proved.  When  this  is  done  by  the  com- 
pany's servants,  the  company  are  not  relieved  from  their  liability 
as  carriers  in  respect  of  it.  So  a  passenger  taking  a  valuable 
article  openly  and  notoriously  into  the  same  carriage  in  which  he 
travels,  will  not  save  the  company  from  responsioility"  (d).  A 
railway  company  are  bound,  on  the  arrival  ot  a  train  at  the  ter- 
minus of  the  journey,  to  deliver  a  passenger's  luggage  into  a 
carriage  to  be  conveyed  from  their  station,  if  required  so  to  do, 
and  if  such  is  their  usual  practice  (e).  A  stage  coachman  has  been 
held  responsible  for  the  loss  of  a  parcel  which  he  had  received  to 
carrry  without  reward,  it  appearing  to  have  been  lost  through  gross 
negligence  on  his  part  (/).  In  a  special  action  on  the  case, 
wherein  the  plaintiff  declared  that  whereas  the  defendant  had  un- 
dertaken to  carry  a  hare  for  the  plaintiff  from  A.  to  B.,  yet  the 
defendant  carried  the  same  so  negligently,  that  he  lost  it  by  the 
way,  on  demurrer,  it  was  objected  by  Hawkins,  Serieant,  that  the 

|)laintiff  had  not  declared,  on  the  general  custom  of  the  realm  re- 
ating  to  carriers,  and,  therefore,  the  defendant  must  be  taken  to 
be  a  private  person ;  if  so,  there  was  not  any  consideration  laid, 
and  consequently  the  promise  was  merely  nudum  pactum.  2ndly. 
The  plaintiff  had  not  set  forth  a  delivery  of  the  hare,  upon  which 
the  promise  was  made,  and  for  the  breach  of  which  promise  the 
action  was  brought.  Probyn  and  Reynolds^  (the  only  judges  in 
court,)  as  to  the  first  objection,  admitted  that  the  defendant  must 
be  taken  to  be  a  private  person;  but  it  was  determined  in  Coggs 
V.  Bernard^  that  a  private  person  was  answerable,  if  he  undertook 
the  carriage  of  goods,  for  a  misfeasance,  though  there  was  not  any 
consideration :  and  the  only  difference  was,  that  a  common  earner 
was  obliged  to  undertake  the  carriage  of  goods,  and  a  private 
person  was  not ;  but  if  a  private  person  voluntarily  undertook  it, 
he  was  by  law  answerable  for  damage  arising  from  his  negligence. 
As  to  the  second  objection,  the  court  said,  that  the  delivery  was 
implied  ;  for  it  was  stated,  that  the  defendant  had  carried  the  hare 
part  of  the  way,  which  he  could  not  have  done  without  a  delivery ; 
and  as  for  the  breach  of  promise,  the  action  was  not  brought  for 
that,  but  for  the  loss  of  the  hare ;  the  promise  was  only  induce- 
ment. Accordingly  they  gave  judgment  for  the  plaintiff.  Hutton 
V.  Osborne,  B.  R.  M.  3  Geo.  II.  ftlS. 

(c)  Robinson  v.  Danmore,  2  B.  &  P.  416.  (/)  Beauchamp  v.  Powley,  1  M.  &  Rob. 

id)  Per  Wilde,  C.  J.,    in  Richards  v.  38  ;  Roses. Hill,  2C.B.  877  ;  S.  C.  U  L. 

London  and  South  Coast  Railway,  18  L.  J.,  J.,  C.  P.  182 ;  Powles  v.  Hilder,  25  L.  J.,  Q. 

C.  P.  25^:  S.  C.  7  C.  B.  839.  B.  331,  in  which  latter  case  it  was  decided 

(e)  Butcher  y.  London  and  South  Western  that  the  owner  of  a  hack  cab  was  liable 

Railway.  16  C.  B.  13 ;  S.  C.  24  L.  J.,  C.  for  a  loss  occasioned  by  the  driver. 
P. 137. 


J 


446  CARRIERS. 

A  common  carrier  of  passengers  is  bound  to  carry  them  (g),  and 
to  provide  for  their  safety  and  conveyance  so  far  as  human  care 
and  foresight  can  go  (A).  An  action  therefore  has  been  held  to  lie 
against  a  railway  company  for  refusing  to  convey  a  passenger  by  a 
train  advertised  in  their  time  tables  (i). 

Coach-owners  are  not  liable  for  injuries  which  passengers  may 
sustain  from  inevitable  accidents,  as  from  the  oversetting  of  the 
coach  from  the  horses  taking  fright,  there  not  being  any  negligence 
in  the  driver;  but  otherwise  it  is  if  there  be  negligence  in  the 
driver  (A).  A  coach-owner  is  bound  to  convey  his  passengers  in 
road-worthy  vehicles,  and  if  an  accident  happen  from  a  defect  in 
construction,  the  owner  is  liable,  although  the  defect  be  out  of 
sight  and  not  discoverable  upon  ordinary  examination  (/).  See  the 
duty  of  coach-owners  fully  explained  by  Best,  C.  J.,  in  Crofts  v. 
Waterhouse,  3  Bingh.  321.  The  propnetors  of  a  mail-coach  are 
answerable  for  an  injury  sustained  by  a  passenger,  through  the 
misconduct  of  their  driver  (m).  A.,  a  stable-keeper,  let  to  B.  four 
horses  to  draw  B.'s  carriage  from  C.  to  D.  The  horses  were 
ridden  by  A.'s  servants.  Through  their  negligence,  the  carriage 
of  I.  S.  sustained  an  injury.  It  was  held,  that  I.  S.  might  main- 
tain an  action  against  A.  (n). 

It  is  ^  prima  fade  case  of  negligence  in  a  railway  company,  that 
at  the  time  the  accident  occurred,  the  train  and  railway  were  ex- 
clusively in  their  management  (o).  But  this  prima  facie  case  may 
be  rebutted  by  showing  that  the  accident  was  occasioned  by  the 
wilful  act  of  a  stranger  (^).  "  Though  there  may  have  been  negli- 
gence on  the  part  of  the  plaintiff,  yet,  unless  he  might  by  the 
exercise  of  ordinary  care  have  avoided  the  consequences  of  the  de- 
fendant's negligence,  he  is  entitled  to  recover :  if  by  ordinary  care 
he  could  have  avoided  them,  he  is  the  author  of  his  own  wrong"  (q). 
But  in  order  to  sustain  an  action  for  damages  arising  from  such 
negligence,  the  plaintiff  must  not  have  been  in  the  railway  carriage 
under  such  circumstances  as  to  have  been  a  trespasser  (r*.  If  the 
injury  might  have  been  avoided  by  the  reasonable  skill  of  those 

ig)  Denton  v.  Great  Northern  Railway,  268.     See  Quarman  v.  Burnett,  6  M.  & 

6  E.  &  B.  860  ;  S.  C.  25  L.  J.,  Q.  B.  135.  W.   499;    pott,  tit.    **  Master    and    Ser- 

(A)  Per  Mansfield,  C.  J.,  in  Christie  v.  vant." 

Origgs,  2  Campb.  79.  (o)  Carptte  v.  The  London  and  Brighton 

(i)  Denton  v.   Great  Northern  Railway,  Railway,  6  Q.  B.  747 :  Skinner  y.  South 

sipra;  and  see  Bennett  v.  Peninsular  and  Coast  Railway,  5  Exch.  787. 

Oriental  Company,  6  C.  B.  775.     As  to  the  (p)  Patch  v.   The  Rumner  Railway,  27 

damapres  recoverable  in  such  action,  Ree  L.  J.,  Exch.  ]55. 

Hamlin  v.  Great  Northern  Railway,  1  H.  (q)  Per  Parke,  B.,  in  Bridge  v.    Hie 

&  N.  408  ;  S.  C.  26  L.  J.,  Exch.  20,  post.  Grand  Junction  Railway,  S  M.  &  W.  248, 

(k)  Aston  V.  Heaven,  2  Esp.  N.  P.  C.  See  also  Greenland  y.   Chaplin,  6  Exch. 

533.  243,  and  Martin  v.  Great  Northern  Rail- 

(/)  Sharp  V.  Grey,  9  Bingh.  457  ;  2  M.  way,  16  C.  B.  179. 

&  Sc.  620.  (r)  See    Great    Northern    Railway    v. 

(m)   White  ▼.  Boulton,  Peake's  N.  P.  C.  Harrison  {in  error),  10  Exch.  376 ;  S.  C, 

81.  23  L.  J.,  Exch.  308;  and  Lygo  v.  New- 

(n)  Sammell  v.  Wnght,  5  Esp.  N.  P.  C.  bold,  9  Exch.  302. 
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who  had  the  management  of  the  conveyance  in  which  the  plaintiff 
was  a  passenger,  he  has  no  remedy  against  the  owner  of  the  other 
conveyance  through  whose  negligence  the  accident  was  caused  (s), 
although  if  the  accident  was  m  part  only  occasioned  by  want  of 
care  on  the  part  of  the  conductor  of  the  conveyance  in  which  the 
plaintiff  was,  that  would  not  be  a  defence  to  such  an  action  (t). 


11.  Of  the  Stat.  11  Geo.  IV.  ^  1  WiU.  IV.  c.  68,  KmUiry  the 
Responsibility  of  Carriers  by  Land,  as  to  the  Loss  of 
Parcels  of  a  certain  Description.  Stat.  7  Oeo.  II.  c.  15; 
63  Geo.  Ill  c.  169. 

On  the  23rd  of  July,  1830,  an  act  was  passed  (11  Geo.  IV.  & 
1  Will.  IV.  c.  68),  by  which  the  liability  of  carriers  by  land  for 
hire,  for  the  loss  of  or  injury  to  parcels  of  a  certain  description,  has 
been  much  altered.  It  is  intituled  "  An  Act  for  the  more  effectual 
Protection  of  Mail  Contractors,  Stage  Coach  Proprietors,  and  other 
common  Carriers  for  Hire,  against  the  Loss  or  Injury  to  Parcels  or 
Packages  delivered  to  them  for  Conveyance  or  Custody,  the  Value 
and  Contents  of  which  shall  not  be  declared  to  them  by  the  Owners 
thereof"  Such  is  the  title  of  the  act,  and  then  the  preamble 
recites,  "  That  by  reason  of  the  frequent  practice  of  bankers  and 
others  sending  by  the  public  mails,  stage-coaches,  waggons,  vans, 
and  other  public  conveyances  by  land,  for  hire,  parcels  and  pack- 
ages contaming  money,  bills,  notes,  jewellery,  and  other  articles  of 
great  value  in  a  small  compass,  mucn  valuable  property  is  rendered 
liable  to  depredation,  and  the  responsibility  of  mail  contractors, 
stage-coach  proprietors,  and  common  carriers  for  hire,  is  greatly 
increased ;  and  through  the  frequent  omission  by  persons  sending 
such  parcels  and  packages  to  notify  the  value  and  nature  of  the 
contents  thereof,  so  as  to  enable  such  mail  contractors,  &c.,  by  due 
diligence  to  protect  themselves  against  losses  arising  from  their 
legal  responsibility,  and  the  difficulty  of  fixing  parties  with  know- 
ledge of  notices  published  by  such  mail  contractors,  &c.  with  the 
intent  to  limit  such  responsibility,  they  have  become  exposed  to 
CTeat  and  unavoidable  risks,  and  have  thereby  sustained  heavy 
losses;"  it  is  then  enacted,  "that  no  mail  contractor,  stage-coach 
proprietor,  or  other  common  carrier  by  land,  for  hire,  shall  be  liable 
for  the  loss  of,  or  injury  to,  any  article  of  property  of  the  descrip- 
tions following ;  (that  is  to  say),  gold  or  silver  coin  of  this  realm 
or  of  any  foreign  state,  or  any  gold  or  silver  in  a  manufactured 
or  unmanufactured  state,  or  any  precious  stones,  jewellery,  watches, 
clocks,  or  timepieces  of  any  description,  trinkets,  bills,  notes  of  the 

fovemor  and  company  of  the  Banks  of  England,  Scotland,  and 
reland  respectively,  or  of  any  other  bank  in  Great  Britain  or 

(«)  Thortford  v.  Bryan,  8  C.  B.   115;  (/)  Righy  v.  Heweit,  5  Exch.  240;  19 

&  C.  18  L.  J.,  C.  P.  836.  L.  J.,  Exch.  291. 
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Ireland,  orders,  notes,  or  securities  for  payment  of  money,  Eng- 
lish or  foreign,  stamps,  maps,  writings,  title-deeds,  paintings,  en- 
gravings, pictures,  gold  or  silver  plate,  or  plated  articles,  glass, 
china,  silKS  in  a  manufactured  or  unmanu&ctured  state,  and 
whether  wrought  up  or  not  wrought  up  with  other  materials  («), 
fure  {x)  or  lace,  or  any  of  them,  contained  in  any  parcel  or  package 
which  shall  have  been  delivered,  either  to  be  carried  for  hire,  or 
to  accompany  the  person  of  any  passenger  in  any  mail  or  stage- 
coach, or  other  public  conveyance,  when  the  value  of  such  pro- 
perty aforesaid  contained  in  such  parcel  or  package  shall  exceed 
the  sum  of  ten  pounds,  unless  at  the  time  of  the  delivery  thereof 
at  the  office,  warehouse,  or  receiving-house  of  such  mail-contractor, 
&c.,  or  to  their  book-keeper,  coachman,  or  other  servant,  for  the 
purpose  of  being  carried,  or  of  accompanying  the  person  of  any 

Cenger  as  aforesaid,  the  value  and  nature  of  such  property  shau 
5  been  declared  by  the  persons  sending  or  delivering  the  same, 
and  such  increased  charge  as  hereinafter  mentioned,  or  an  engage- 
ment to  pay  the  same,  be  accepted  by  the  person  receiving  such 
parcel  or  package"  (y).  By  the  second  section,  common  carriers, 
upon  delivery  of  such  parcels  exceeding  the  value  of  ten  pounds, 
and  so  declared  as  aforesaid,  may  demand  an  increased  rate  of 
charge,  which  is  to  be  notified  by  a  notice  in  legible  characters 
affixed  in  the  office ;  and  persons  sending  parcels  are  to  be  bound 
by  such  notice,  without  further  proof  of  the  same  having  come  to 
their  knowledge.  The  third  section  directs  that  carriers  shall,  if 
required,  give  a  receipt  for  the  parcel,  acknowledging  the  same 
to  have  been  insured,  which  receipt  shall  not  be  liable  to  any 
stamp  duty;  and  carriers  who  do  not  give  such  receipt,  when 
required,  or  affix  the  proper  notice,  "shall  not  be  entitled  to 
any  benefit  or  advantage  under  the  act,  but  shall  be  liable  as 
at  the  common  law,  and  shall  also  be  liable  to  refund  the  in- 
creased rate  of  charge"  (z).  By  the  fourth  section,  carriers 
cannot  by  a  public  notice  or  declaration  limit  their  liability  at 
common  law  to  answer  for  the  loss  of  any  articles  in  respect 
whereof  they  are  not  entitled  to  the  benefit  of  this  act.  By  the 
fifth  section,  every  office  of  such  common  carrier  shall  be  deemed 
a  receiving-house  (a),  and  any  one  proprietor  shall  be  liable  to  be 
sued,  and  no  action  shall  abate  for  want  of  joining  any  co-pro- 
prietor. Special  contracts  are  not  affected  by  this  act  (6).  Parties 
entitled  to  damages  for  parcels  lost  or  damaged  may  recover  the 
extra  charges  for  insurance  (c).  This  act  does  not  protect  any 
such  common  carrier  from  liability  to  answer  for  loss  or  injury 
arising  from  the  felonious  act  of  any  servant  in  their  employ,  nor 
does  it  protect  any  such  servant  from  liability  for  any  loss  or  in- 

(u)  Darcy  v.  Mason,  1  Car.  &  M.  45.  («)  See  Hart  v.    Baxendale,   7  Exch. 

(«)  Mayhew  v.  NeUon,  6  C.  &  P.  58.  769. 

ly)  For  a  plea  setting  up  by   way  of  (a)  Synu  ▼.  Chaplin^  5  A.  &  E.  634 ;  1 

defence  the  non-declaration  of  the  nature  Nev.  &  P.  1 29. 

and  value  of  the  goods,  see  Pianciani  y.  (b)  Sect  6. 

South  Western  Railway,  18  C.  B.  226.  (c)  Sect.  7. 
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jury  occasioned  by  their  own  personal  neglect  or  misconduct  (rf). 
Where  felony  on  the  part  of  such  servant  is  set  up  in  answer  to  a 
defenf^e  under  the  statute,  the  question  of  negligence  becomes  im- 
material, and  a  mere  suspicion  that  the  loss  arose  from  felony  by 
the  carrier's  servants  is  not  sufficient ;  it  must  be  proved  that  it 
actually  did  so  arise  (<?).  Carriers  are  not  to  be  concluded  as  to 
the  value  of  any  parcel  by  the  value  declared,  but  the  party  in- 
jured must  prove  the  actual  value  by  the  ordinary  legal  evi- 
dence (/).  Money  may  be  paid  into  court  by  the  common  carrier 
in  the  same  manner  and  with  the  same  effect  as  money  paid  into 
court  in  any  other  action  (g). 

Althoi^gh  the  foregoing  statute  in  the  preamble  mentions  articles 
of  great  value  in  a  small  compass,  yet  the  provisions  of  sect.  1 ,  in 
its  enacting  part,  are  not  controlled  by  those  words  in  the  preamble. 
The  terms  of  that  section  are  general,  and  it  applies  to  any  glass 
article  if  exceeding  ten  pounds  in  value.  The  carriage  of  glass  re- 
quires particular  attention,  and  imposes  peculiar  risk  on  the  carrier. 
The  term  "  ^lass"  in  the  act  being  unlimited,  the  court  would  pot 
be  justified  m  saying  that  it  applied  to  small  glasses  only,  and 
not  to  glass  of  every  description.  In  such  a  case,  therefore,  the 
plaintiff  cannot  recover,  if  he  does  not  comply  with  the  terms  of 
the  notice  in  the  office,  unless  he  can  establish  wrongful  conduct, 
so  as  to  take  the  case  out  of  the  protection  intended  by  the  sta- 
tute (A).  The  protection,  however,  does  not  extend  to  a  case  where 
damage  has  arisen  to  the  owner  from  delay  in  the  delivery  of  the 
goods  (i).  And  in  a  recent  case  it  has  been  held,  that  as  the  pro- 
tection given  by  the  first  section  of  this  statute  is  absolute,  and 
without  exception  or  restriction,  if  any  of  the  goods  enumerated  in 
the  first  section  be  sent  to  a  carrier  tor  conveyance  without  a  de- 
claration of  the  nature  and  value  of  such  goods,  or  without  paying 
or  engaging  to  pay  an  increased  charge,  according  to  sect.  2,  the 
carrier  is  not  liable  for  their  loss,  though  it  happen  by  the  gross 
negligence  of  his  servants  (A).  A  person  who  delivers  to  a  carrier 
goods  of  the  description  mentioned  in  sect.  1,  must,  in  order  to 
fix  the  carrier  with  responsibility  for  their  loss,  declare  to  him  the 
nature  and  value  of  the  goods  at  the  time  of  their  delivery,  whether 
it  takes  place  at  his  office,  or  on  the  road,  or  elsewhere  (*). 

Although  by  sect.  4  carriers  can  no  longer  by  public  notice 

Sect.  8.  (0  Heam  t.  London  and  South  W$Mtem 

See     Great     Western    Railway    ▼.  Railway,  10  Exch.  793;  S.  C.  24  L.  J., 

Rimell,  18  C.  B.  575 ;  S.  C.  27  L.  J.,  C.  Exch.  180. 

P.  201,   where   Butt  v.    Great    JVestem  (k)  Jiinton  v,  Dibbin,2  Q.  B.  6^.    Sm 

Railway,  41  C.  B.  140,  is  explained  ;  and  Wyld  v.  PicJ^ord,  8  M.  &  W.  449 ;  and 

see  also  Metcalfe  v.  Brighton  Railway,  27  Butt  v.  Great  Western  Railway,  11  C.  B. 

L.  J..  C.  P.  205.  140 ;  S.  C.  20  L.  J.,  C.  P.  241. 

(/)  Sect  9.  (/)  Mart  v.  Baxendale,  7   Exch.  769  \ 

\g)  Sect.  10.  S,  C.  21  L.  J.,  Exch.  128,  in  error,  re* 

(h)  Per  Bayley,  B.,  Owen  v.  Burnett,  Tersing  the  judgment  of  the  Exchequer, 
4Tyrw.  141  ;  2  Cr.  &  M.  853,  S.  C. 
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limit  their  liability  at  common  law  with  respect  to  articles  not 
enumerated  in  the  first  section,  still  special  contracts  with  respect 
to  the  conveyance  of  any  articles  may  be  entered  into  between  the 
carrier  and  his  customer,  and  will  bind  both  parties  (w). 

In  every  contract  for  the  carriage  of  goods,  between  a  person 
holding  himself  forth  as  the  owner  of  a  lighter  or  vessel  ready  to 
carry  goods  for  hire,  and  the  person  putting  goods  on  board,  or 
employing  his  vessel  or  lighter  for  that  purpose,  it  is  a  term  of  the 
contract,  on  the  part  of  the  carrier  or  lighterman,  implied  by  laWj 
that  his  vessel  is  tight  and  fit  for  the  purpose  of  employment,  for 
which  he  offers  and  holds  it  forth  to  the  public.  And  the  carrier 
and  lighterman  will  be  responsible  for  a  breach  of  this  implied 
undertaking,  although  he  should  give  notice,  "  that  he  vrill  not  be 
answerable  for  awy  loss  or  damage,  unless  occasioned  by  want  of 
ordinary  care  in  the  master  or  crew  of  the  vessel,  in  which  case  he 
will  pay  lOZ.  per  cent,  on  such  loss  or  damage,  so  as  the  whole  does 
not  exceed  the  value  of  the  vessel  and  freight ;"  because  the  object 
of  such  notice  is  to  limit  the  responsibility  of  the  carrier  in  those 
cases  only  where  the  law  would  otherwise  have  made  carriers  an- 
swerable for  the  neglect  of  others,  and  for  accidents  which  it  might 
not  be  within  the  scope  of  ordinary  care  and  caution  to  provide 
against  (n).  In  Ellis  v.  Turner,  8  T.  R.  631,  where  a  similar 
notice  was  given,  the  owner  of  the  vessel  was  held  liable  for  the 
whole  loss  upon  the  special  undertaking  of  the  master. 

By  Stat  7  Geo.  II.  c.  15,  s.  1,  reciting,  that  it  had  been  held 
that  the  owners  of  vessels  were  answerable  for  goods  made  away 
with  by  the  masters  or  mariners,  without  the  knowledge  or  privity 
of  the  owners,  whereby  merchants  were  discouraged  from  adven- 
turing tlieir  fortunes  as  owners  of  vessels,  to  the  prejudice  of  trade 
and  navigation,  it  is  enacted,  that  ^'  the  owners  of  vessels  shall  not 
be  liable  for  any  loss  or  damage,  by  reason  of  any  embezzlement, 
secreting  or  making  away  with  (by  the  master  or  mariners)  of  any 
goods  shipped  on  board  any  vessel,  or  for  any  act,  matter  or  thing, 
damage  or  forfeiture,  done,  occasioned  or  incurred  by  the  master  or 
mariners,  or  any  of  them,  without  the  privity  and  knowledge  of  the 
owners,  further  than  the  v^lue  of  the  vessel  with  her  appurtenances 
and  freight  for  the  voyage  wherein  the  embezzlement,  &c.  shall  be 
made." 

An  action  was  brought  against  the  owner  of  a  vessel  to  recover 
the  value  of  a  quantity  of  dollars  (o)  shipped  by  the  plaintiff  on 
board  the  defendant's  vessel,  bound  from  London  for  Hamburgh. 

(m)   Waller  v.  Yorh  and  North  Midland  S.  C.  23  L.  J.,  C.  P.  125.     But  see  now 

Railway,  2  £.  &  B.  750  ;   Chippendale  V.  17  &  18  Vict.  c.  31,  8.  7.  pott,  p.  452. 

Lancashire  and  Yorkshire  Railwajf,  21  L.  (n)  Lyon  v.  MelU,  5  East,  428. 

J.,  Q.  B.  23;    Carr   v.    Lancashire    and  (o)  Sutton   v.    Mitchelly    1   T.   K  19 ; 

Yorkshire  Railway,  7  Exch.  707  ;    York,  Brown  v.  mikinson,  15  M.  &  W.  891. 
A',  and  B,  Railway  v.  Crisp,  14  C.  B.  627  j 
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The  dollars  had  been  taken  during  the  night,  by  force,  from  on 
board  the  vessel,  by  a  number  of  freshwater  pirates,  as  the  vessel 
lay  at  anchor  in  the  Thames.  The  defendant  relied  on  the  pre- 
ceding statute,  proving  that  one  of  the  mariners  was  accessory  in 
the  robbery,  by  giving  intelligence.  The  Court  of  King's  Bench 
were  of  opinion,  that  this  case  fell  within  the  words  "  igiy  act, 
matter  or  thing  done,  occasioned  or  incurred  by  master,  or  ma- 
riners, or  any  of  them,"  and,  consequently,  that  the  defendant  was 
not  liable  beyond  the  value  of  the.  vessel  and  freight.  The  pre- 
ceding statute  afforded  a  very  inadeouate  protection  to  the  owners 
of  vessels,  for  they  still  remained  liable  for  the  ftiU  amount  of 
goods  lost  by  robbery,  embezzlement,  &c.  to  which  the  master  or 
mariners  were  not  privy,  and  the  case  of  a  loss  by  fire  was  wholly 
unprovided  for  by  the  statute ;  to  remedy  these  inconveniences, 
and  for  the  further  encoui'agement  of  trade  and  navigation,  the 
statute  26  Geo.  III.  c.  86,  s.  1,  has  confined  the  liability  of  the 
owners  of  vessels  for  any  loss  or  damage,  by  reason  of  any  robbery, 
embezzlement,  &c.,  without  the  privity  of  the  owners,  to  the  value 
of  the  vessel  and  freight,  although  the  master  or  mariners  are  not 
concerned  in,  or  privy  to,  such  robbery,  embezzlement,  ^c.  The 
second  section  exempts  the  owners  of  vessels  entirely  from  an- 
swering for  any  loss  by  fire.  And  by  the  third  section,  "the 
owners  of  vessels  shall  not  be  liable  to  answer  for  any  loss  hap- 
pening to  any  gold,  silver,  diamonds,  watches,  jewels,  or  precious 
stones,  by  reason  of  any  robbery,  embezzlement,  making  away 
with,  or  secreting  thereof,  unless  the  owner  or  shipper,  at  the  time 
of  shipping,  insert  in  his  bill  of  lading,  or  otherwise  declare  in 
writing  to  the  master  or  owner  of  the  vessel,  the  nature,  quality 
and  vsdue  of  such  gold,  &c."  When  the  goods  were  described  as 
"  1338  hard  dollars,"  this  being  a  coin  current  at  the  port  of  ship- 
ment, it  was  held  a  sufficient  compliance  with  the  act  {p).  The 
fourth  section  directs,  that  the  freignters  or  proprietors  shall  receive 
satisfaction  in  average  in  proportion  to  their  respective  losses,  if 
the  value  of  the  vessel  and  amount  of  freight  shall  nut  be  sufficient 
to  make  them  full  compensation ;  and  empowers  the  freighters  or 
proprietors,  or  any  of  them  on  behalf  ot  himself  and  the  other 

f)roprietors,  or  the  owners  of  the  vessel,  to  exhibit  a  bill  in  eouity 
or  the  discovery  of  the  amount  of  the  losses,  and  also  ot  the 
value  of  the  vessel  and  freight,  and  for  an  equal  distribution  and 
payment  thereof  among  the  freighters  in  proportion  to  their  losses ; 
provided  that  where  the  part-owners  of  the  vessel  exhibit  the  bill, 
they  shall  annex  an  affidavit  negativing  collusion  with  any  of  the 
defendants ;  and  shall  thereby  offer  to  pay  the  value  of  the  vessel 
and  freight,  as  the  court  shall  direct,  whereupon  the  court  shall 
ascertain  the  value,  and  direct  payment  thereof,  as  in  the  case  of 
bills  of  interpleader.     The  foregoing  statute  relates  only  to  ships 

(p)  Gibbs  V.  Poiier,  10  M.  &  W.  70. 
G  o2 
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usually  occupied  in  sea  voyages,  and  not  to  small  craft,  lighters  and 
boats  concerned  in  inland  navigation  (9).  See  further  provisions 
on  this  subject  in  stat.  53  Geo.  III.  c.  159,  and  6rafc  v.  Laurie^  5 
B.  &  C.  156;  Stat.  6  Geo.  IV.  c.  125,  ss.  53,  55. 

The  preceding  statutes  do  not  affect  the  liability  of  masters  and 
mariners  (r). 


III.   Of  the  Stat.  17  ^  18  Vict.  c.  31,  s.  7— The  Railway  and 
Canal  Traffic  Act,  1854. 

The  common  law  liability  of  carriers  might  always  be  defeated 
by  express  contracts  to  carry.  In  Carr  v.  Lancashire  and  Yorh- 
shire  Railway  Company  (5),  Martin,  B.,  says :  "  No  doubt  at  com- 
mon law  a  carrier  may  enter  into  a  special  contract.  He  may,  it  is 
true,  be  bound  to  carry  goods,  and  if  he  refuses  so  to  do,  except 
upon  the  terms  of  a  special  contract,  he  may  subject  himself  to  an 
action  for  that  breach  of  duty ;  but  if  a  special  contract  be  entered 
into  by  him  and  the  party  sending  the  articles  to  be  conveyed,  both 
sides  are  bound  by  the  terms  of  the  contract."  And  proof  of  no- 
tice specifically  delivered  to  a  particular  person,  and  his  subse- 
quent silence  upon  the  delivery  of  goods,  are  evidence  of  such 
special  contract. 

With  a  view  of  remedying  the  hardships  thus  imposed  upon 
persons  sending  goodsby  railways  and  canals,  the  above  statute  (17 
&18  Vict  c.  31)  was  passed.  The  first  six  sections  are  framed  with 
a  view  of  compelling  railway  and  canal  companies  to  make  arrange- 
ments for  receiving  and  forwarding  traffic  without  delay  and 
without  partiality ;  and  give  power  to  the  Court  of  Common  Pleas 
to  enforce  this  obligation  (0.  ^  Sect.  7  enacts  as  follows:  "Every 
such  company  as  aforesaid  shall  be  liable  for  the  loss  of  or  for  any 
injury  done  to  any  horses,  cattle  or  other  animals,  or  to  any  articles, 
goods  or  things,  in  the  receiving,  forwarding  or  delivering  thereof, 
occasioned  by  the  neglect  or  default  of  such  company  or  its  servants, 
notwithstanding  any  notice,  condition  or  declaration  made  and 
given  by  such  company  contrary  thereto,  or  in  anywise  limiting 
such  liability :  every  such  notice,  condition  or  declaration  being 
hereby  declared  to  be  null  and  void  :  provided  always,  that  no 
greater  damages  shall  be  recovered  for  the  loss  of  or  for  any  injury 
done  to  any  of  such  animals  beyond  the  sums  hereinafter  men- 
tioned ;  (that  is  to  say),  for  any  horse  50/. ;  for  any  neat  cattle,  per 

(q)  Hunter  ▼.  APGoum,   D.   P.    1819 ;  Railway  v.  London  and  Brighton  Railwajft 

1  Bli.573.  26  L.  J.,  C.    P.    161;    Oxiad^:  v.   North 

(r)  See 7 Geo.  II. c.  15, 8. 4;  26  Geo. I II.  Eastern   Railway,   26   L.  J.,  C.  P.  129; 

c.  36,  s.  5  ;  53  Geo.  III.  c.  159,  s.  4 ;   17  Baxendale  v.   The  North  Devon  Railway, 

&  18  Vict.  c.  104,  part  9,  ss.  502—516.  6  Weekly  Rep.  38;  Rantome  ▼.  Eattrm 

(s)  7  Exch.  707;  S.  C.  21  L.  J.,  Exch.  Counties  Railway,  27  L.  J.,  C.  P.   166; 

26 1 .  Harris  v.  Cockermouth  and  Workington  RaiL 

(0   See    Ransoms   v.  Eastern   Comties  way,27  L,  J ^C.  P.  162;  tjid  Cooper  v, South 

Railway,  26  L.   J.,  C.  P.  91;  Caterham  If estem  Railway,  27  L.  J.,  C.  P.  S2^, 
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head,  15Z.;  for  any  sheep  or  pigs,  per  head,  21, ;  unless  the  person 
sending  or  delivering  the  same  to  such  company  shall,  at  the  time 
of  such  delivery,  have  declared  them  to  be  respectively  of  higher 
value  than  as  above  mentioned ;  in  which  case  it  shall  be  lawful 
for  such  company  to  demand  and  receive  by  way  of  compensation 
for  the  increased  risk  and  care  thereby  occasioned,  a  reasonable 
per  centage  upon  the  excess  of  the  value  so  declared  above  the 
respective  sums  so  limited  as  aforesaid,  and  which  shall  be  paid  in 
addition  to  the  ordinary  rate  of  charge ;  and  such  per  centage  or 
increased  rate  of  charge  shall  be  notified  in  the  manner  prescribed 
in  the  stat.  11  Geo.  IV.  &  1  Will.  IV.  c.  68,  and  shall  be  binding 
upon  such  company  in  the  manner  therein  mentioned :  provided 
also,  that  the  proof  of  the  value  of  such  animals,  articles,  goods 
and  things,  and  the  amount  of  the  injury  done  thereto,  shall  in  all 
cases  lie  upon  the  person  claiming  compensation  for  such  loss  or 
injury :  provided  also,  that  no  special  contract  between  such  com- 
pany and  any  other  parties  respecting  the  receiving,  forwarding,  or 
delivering  of  any  animals,  articles,  goods  or  things  as  aforesaid^ 
shall  be  binding  upon  or  affect  any  such  party,  unless  the  same 
be  signed  by  him  or  by  the  person  delivering  such  animals,  articles, 
goods  or  things  respectively  for  carriage:  provided  also,  that 
nothing  hereui  contained  shall  alter  or  afiect  the  rights,  privileges, 
or  liabilities  of  any  such  company  under  the  said  act  of  1 1  Geo. 
IV.  &  1  Will.  IV.  c.  68,  with  respect  to  articles  of  the  descrip- 
tions mentioned  in  the  said  act." 

It  has  been  decided  that  the  effect  of  this  section  is  to  make 
notices  by  railway  and  canal  companies  limiting  their  liability  as 
carriers  void,  but  that  it  does  not  prevent  them  from  entering  into 
special  contract  for  the  carriage  of  goods,  provided  the  conditions 
contained  in  such  contracts  be  just  and  reasonable,  and  provided 
the  contract  be  signed  by  the  person  delivering  the  goods  to  be 
carried.  Simons  v.  The  Ureat  Western  Railway  Company,  and  the 
London  and  North-Western  Railway  Company ,  appellants,  and 
Durham  respondent.  In  delivering  judgment  in  these  cases,  Jervis, 
C.  J.,  said,  "  It  seems  to  me  that  it  was  the  intention  of  the  legis- 
lature, so  far  as  I  can  gather  from  this  very  obscurely  worded 
section,  to  place  the  whole  railway  system  under  the  control  of  the 
courts.  The  previous  sections  give  large  powers  to  the  Court  of 
Common  Pleas ;  but  then  there  are  various  other  questions  which 
will  arise  which  cannot  be  determined  by  the  court  alone,  some  of 
which  are  with  reference  to  what  was  then  complained  of,  special 
contracts  resulting  from  notices  published,  which  prevented  parties 
from  recovering,  when  in  truth  they  were  bound  by  the  monopoly 
of  the  company  who  would  carry  in  no  other  way ;  and  it  is  in- 
tended to  prevent  that,  by  rather  a  rough  mode  of  iustice  undoubt- 
edly, in  this  section  I  think  the  fair  meaning  of  the  7th  section  is 
this :  that  in  the  first  place  we  '  will  declare  that  all  notices  and 
conditions,  which  heretofore  were  given  and  by  which  the  public 
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were  aflfbcted  by  knowledge  or  notice,  shall  be  null  and  void  in  so 
far  as  they  relieve  the  company  from  responsibility  for  the  negli- 
gence of  its  officers ;  but  we  shall  not  prevent  conditions  being 
made  between  the  company  and  the  parties— as  a  subsequent  part 
of  the  clause  shows — wnich  shall  appear  to  be  just  and  reasonable 
by  the  presiding  judge  of  the  court  before  whom  the  question 
comes.'  And  tnen  in  order  to  make  that  binding  and  avoid  all 
discussion, — *  although  it  be  just  and  reasonable,  it  shall  not  be 
binding  on  the  party  unless  it  be  signed  by  the  party  who  is  to  be 
affected  by  the  contract ;'  and  therefore  the  section  will  run  thus: — 
*  General  notice  to  limit  the  liability  shall  be  null  and  void ;  but 
the  parties  may  make  special  contracts  with  the  company  them- 
selves, provided  those  contracts  are  adjudged  by  the  court  or  judge 
to  be  just  and  reasonable ;  and  whereas  on  the  one  hand  you  com- 
plain that  the  monopoly  compels  the  public  willingly  or  unwillii^l^ 
to  carry  by  that  particular  conveyance,  and  to  be  driven^  as  it 
lyere,  into  contracts,  we  will  give  them  the  security  of  the  courts 
to  take  care  that  the  contracts  which  are  made  under  that  species 
of  compulsion  are  just  and  reasonable.' "  As  to  what  contracts 
are  just  and  reasonable,  it  was  held,  in  the  above  cases,  that  a  con- 
dition that  a  railway  company  should  not  be  responsible  for  loss 
or  damage,  from  any  cause  whatsoever,  to  goods  conveyed  at  a 
special  or  mileage  rate,  was  reasonable ;  but  that  a  condition  that 
they  should  not  be  liable  for  the  loss,  detention  or  damage  of  any 
pacKage  insufficiently  packed,  was  unreasonable  (tc).  A  condition 
that  "the  directors  will  not  be  answerable  for  damage  to  any 
horses  conveyed  by  this  railway"  has  been  held  to  be  reason- 
able (x) ;  so  also  has  this  condition  in  the  case  of  cattle  sent  under 
the  care  of  a  drover  to  be  carried  to  a  railway : — "  The  company 
is  to  be  held  free  from  all  risk  or  responsibility  in  respect  of  any 
loss  or  damage  arising  in  the  loading  or  unloading,  from  suffoca- 
tion, or  firom  being  trampled  on,  bruised  or  otherwise  injured  in 
transit,  from  fire,  or  from  any  other  cause  whatsoever.  1  he  com- 
pany is  not  to  be  held  responsible  for  carriage  or  delivery  within 
any  certain  or  definite  time,  nor  in  time  for  any  particular 
market"  (y\  The  condition  must  appear  on  the  contract  signed. 
Peek  y.  The  North  Staffordshire  Railway,  27  L.  J.,  Q.  B.  465. 
.  A  carrier  of  passengers  and  goods  to  the  station  of  a  railway  com- 
pany cannot  maintain  an  action  against  the  company,  either  at 
common  law  or  under  the  above  statute,  for  refusing  to  admit  him 
with  his  carriage  within  the  precincts  of  the  station,  although  the 
company  are  in  the  habit  of  admitting  the  public  generally  (z). 

(«)  Simons  v.  Great   Western  Railway,  1  H.  &  N.  392  ;  S,  C.  26  L.  J.,  Exch.  105  ; 

26  L.  J.,  C.  P.  25.     See  also  McAndrew  see  albo  White  ▼.  Great  Western  RaUwaf, 

y.  The  BieeMe  TeUgraph  Company^  17  C.  26  L.  J.,  C.  P.  158;   and  McMann*  v. 

B.  5;  S,  a  25  L.  J.,  C.  P.  26.  Lancashire  and  Yorkshire  Railway,  27  L. 

(j)   Wise  V.   Great  Western  Railway,  I  J.,  Exch.  201. 

H.  &  N.  63;  S.  a  25  L.  J.,  Exch.  258.  («)  Barker  v.  Midland  Railway,  18  C. 

(y)  Pardington  v.  South  Wales  Railway,  B.  46 ;  S.  C.  25  L.  J.,  C.  P.  184. 


•^^ 
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IV.  Of  the  Lien  of  Corners. 

By  the  custom  of  the  realm,  a  common  carrier  is  bomid  to  carry 
the  goods  of  the  subject  for  a  reasonable  reward,  to  be  therefor 
paid,  by  force  of  which  he  has  a  lien  as  far  as  the  carriage  price  of 
the  particular  goods,  but  not  to  any  greater  extent  (a).  And  where 
the  goods  are  retained  by  the  carrier  for  such  lien,  he  is  bound  to 
take  reasonable  care  of  them,  and  to  deal  with  them  in  a  reasonable 
manner  (ft).  Common  carriers  have  in  many  instances  attempted 
to  extend  their  lien,  so  as  to  cover  their  general  balances,  or,  in 
other  words,  they  have  claimed  a  general  lien.  In  Rushforth  v. 
Hadfieldy  6  East,  619,  7  East,  224,  it  seems  to  have  been  admitted 
by  the  court,  that  the  lien  claimed  by  a  carrier  for  his  general  ba- 
lance was  not  founded  on  the  common  law,  but  tliat  such  a  lien  might 
arise  by  contract  between  the  owner  of  the  goods  and  the  carrier; 
and  that  usage  of  trade,  if  general,  uniform,  and  long  established, 
was  evidence  of  such  contract  (c).  But  it  was  resolved,  that,  as 
general  liens  were  not  to  be  favoured^  the  party  who  sets  up  such  a 
claim  ought  to  make  out  a  very  strong  case,  and  evidence  of  a  few 
recent  instances  of  detainer  by  carriers,  for  their  general  balance, 
would  not  be  sufficient  to  furnish  an  inference,  that  the  party  who 
dealt  with  a  carrier  had  knowledge  of  the  usage,  and  so  to  warrant 
a  conclusion,  that  he  contracted  with  reference  to  it,  and  adopted 
the  general  lien  into  the  particular  contract. 

A  carrier  had  given  notice  that  all  goods  would  be  subject  to  a 
lien,  not  only  for  the  freight  of  the  particular  goods,  but  also  for 
any  general  balance  due  from  their  respective  owners :  goods  having 
been  sent  by  the  carrier  addressed  to  the  order  of  J.  8.,  a  mere 
factor ;  it  was  held,  that  the  carrier  had  not,  as  against  the  real 
owner,  any  lien  for  the  balance  due  from  J.  S.  (rf).  Query, 
whether,  if  the  notice  had  been,  that  all  goods,  to  whomsoever 

(a)  Sdmier  ▼.    Upahaw,   Lord   Haym.  linson,  7  B.  &  C.  112,  where  the  court 

752.  said  :  "  The  onus  of  making  out  a  right  of 

(ft)  Crottch  V.   Great   Western  Railway,  general  lien    lies   upon    the  wharfinger. 

27  L.  J.,  Exoli.  845.  There  may  be  an  usa^e   in  one  place 

(c)  In  Nayhr  v.  Mangles,  1  Esp.  N.  P.  varying   from    that    which    prevails    in 
C.  109,  it  was  contended,  that  a  wharfinger  another.     When  the  usage  is  ffeneral  and 
had  a  lien  for  his  general  balance ;  but  prevails  to  such  an  extent,  mat  a  party 
Lord   Kenj/tm,  C.  J.,  said,  that   "liens  contracting  with   a  wharfinger  must  be^ 
were  either  by   common   law,  usage  or  supposed  conusant  of  it,  then  he  will  be' 
agreement     Liens  by  the  common  law  bound  by  the  terms  of  that  usage ;  but 
were  given  where  a  party  was  obliged  by  then  it  should  be  generally  known  to  pre- 
law to  receive  goods,  &c.,  in  which  case,  vail  at  that  place.     If  there  be  any  ques- 
as  the  law  imposed  the  burthen,  it  also  tion    as  to    the  usaffe,    the  wharfinger 
gave  him  the  power  of  retaining  for  his  should  protect  himself  by  imposing  special 
indemnity.    This  was  the  case  of  inn-  terms,  and  he  should  give  notice  to  his 
keepers ;  that  a  lien  from  usage  was  a  employer  of  the  extent  to  which  he  claims 
matter  of  evidence.     The  usage  in   the  a  lien.    If  he  neglects  to  do  so,  he  cannot 
present  case  had  been  proved  so  often,  he  insist  upon  a  right  of  general  lien  for  any 
said,  it  should  be  considered  as  a  settled  thing  beyond  the  mere  wharfage." 
point  that  wharfingers  had  the  lien  con-  (el)  Wright  v.  Snell,  5  B.  &  A.  850. 
tended  for."     See  also  Holderness  v.  Co/- 
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belonging,  should  be  subject  to  a  lien  for  any  general  balance  that 
may  be  due  from  the  persons  to  whom  they  are  addressed,  he 
would  have  any  right  to  retain  the  goods  for  the  balance  due  from 
I.  S.? 

As  liens  at  law  exist  only  in  cases  where  the  party  entitled  to 
them  has  the  possession  of  the  goods,  if  a  carrier  parts  with  the 
possession  of  tne  goods,  after  the  lien  attaches,  the  lien  is  gone. 
An  usage  for  carriers  to  retain  goods  as  a  lien  for  a  general  balance 
of  account  between  them  and  the  consi^ees,  does  not  aifect  the 
right  of  the  consignor  to  stop  the  goods  in  transitu  {e).  A  carrier 
who,  by  the  usage  of  a  particular  trade,  is  to  be  paid  for  the  car- 
riage of  goods  by  the  consignor,  has  not  any  right  to  detain  them 
against  the  consignee  for  a  general  balance  due  to  him  for  the 
carriage  of  other  goods  of  the  same  sort,  sent  by  the  consignor  (/). 
If  a  passenger  book  himself  to  go  by  a  particular  coach,  and  leaves 
his  portmanteau,  the  carrier  wiU  have  a  lien  for  something,  though 
not  for  the  whole  fare  {g). 


V.  Sy  whom  Actions  against  Common  Carriers  ought  to  be 

brought. 

In  general  the  action  against  a  carrier,  for  the  non-delivery  or 
loss  of  goods,  must  be  brought  by  the  person  in  whom  the  legal 
right  of  property  in  the  goods  in  question  is  vested  at  the  time ; 
for  he  is  the  person  who  has  sustained  the  loss,  if  any,  by  the  neg- 
ligence of  the  carrier,  and  whoever  has  sustained  the  loss  is  the 
E roper  party  to  call  for  compensation  from  the  person  by  whom  he 
as  been  injured  (A).  Hence  where  a  tradesman  orders  goods  to 
be  sent  by  a  carrier,  as  at  the  instant  when  the  goods  are  delivered 
to  the  carrier,  such  delivery  operates  as  a  delivery  to  the  purchaser, 
and  the  whole  property  (subject  only  to  the  right  of  stoppage  in 
transitu  by  the  seller)  vests  in  the  purchaser ;  he  alone  can  main- 
tain an  action  against  the  carrier  for  any  loss  or  damage  to  the 
goods ;  and  this  rule  holds  as  well  where  the  particular  carrier  is 
not  named  by  the  purchaser  (i),  as  where  he  is  (A),  for  the  delivery 
of  goods  which  were  to  be  sent  by  some  carrier,  by  the  vendor  on 
behalf  of  the  vendee  to  a  carrier,  although  the  vendee  did  not  name 
one,  is  a  delivery  to  the  vendee  (/),  and  the  goods  are,  immediately 
upon  the  delivery  to  the  carrier  at  the  risk  of  the  vendee,  although 
the  carrier  is  to  be  paid  by  the  vendor  (m) ;  and  it  holds  as  well  in 

(«}  Oppenheim  v.  Russell,  3  B.  &  P.  42.  401. 

(/)  ButUr  V.  Woolcoii,  2  B.  &  P.  N.  R.  (t)  DHtton  v.  Solomonson.Z  B.  &  P.  584. 

64  ;  and  see  Small  w.  Moates,  9  Bingh.  574.  (k)  Dawes  v.  Peck,  8  T.  R.  330 ;  1  Atk. 

ig)  Hlggins  V.  Bretherton,  5  C.  &  P.  2.  248. 

{h)  Dawes  v.  Peck,  8  T.  R.  330.     See  (/)  Dutton  y.  Solomonson,  8  B.&  P. 582. 

also  Coombes  v.  Bristol  and  Exeter  Railway,  (m)  King  v.  Meredith,  2  Camp.  689. 
27  L.  J.,  Exch.  269;  and  28  L.  J.»  Exch. 
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the  case  of  a  carrier  by  water,  as  wliere  the  goods  are  conveyed 
by  land.  No  property,  however,  passes  to  the  consignee  by  the 
consignor's  mere  aelivery  to  a  carrier,  tlie  consignee  having  given 
no  order  whatever  for  the  sending  (n) :  so  also  where  goods  are 
sent  to  a  customer  for  approval,  mitil  acceptance  no  property  vests 
in  the  consignee :  in  these  cases  therefore  the  action  against  the 
carrier  for  loss  is  properly  brought  bv  the  consignor  (o).  So  where 
a  laundress  sent  hnen  which  she  had  washed  to  the  owner,  by  the 
carrier  whom  she  paid,  the  carrier  having  lost  it ;  it  was  held,  that 
the  laundress  was  the  right  person  to  sue:  Parke,  J.,  said,  "  The 
question  is,  who  employed  the  carrier,  and  at  whose  risk  were  the 
goods  carried  ?  The  plaintiff  paid  for  the  carriage.  The  owner  of 
the  linen  was  not  the  employer  of  the  carrier,  and  the  risk  of  the 
bailee  was  not  over  till  the  goods  were  delivered.  In  the  case  of 
a  complete  sale  the  vendor  transmits  as  agent  for  the  vendee"  (p). 
So  if  there  have  been  no  written  contract  or  acceptance  under  the 
Statute  of  Frauds  the  vendor  is  the  right  person  to  sue  (q). 

The  plaintiff  had  shipped  goods  on  board  the  Mercurius,  of  which 
the  defendant  was  owner,  to  be  carried  from  London  to  Tonningen. 
The  goods  were  expressed  in  the  bills  of  lading,  to  be  shipped  by 
order  on  account  of  Hesse  and  Co.  of  Hamburgh.  The  ship  ar- 
rived in  the  river  Eyder,  but  was  prevented  from  proceeding  to 
Tonningen  by  the  commander  of  one  of  his  Majesty's  frigates,  and 
ordered  to  return  home.  After  her  return,  the  captain  made  an 
affidavit,  that  he  believed  the  cargo  to  be  Danish  property ;  where- 
upon the  goods  were  unloaded  and  delivered  over  to  the  Admi- 
ralty marsnal,  and  libelled  in  the  Admiralty  Court;  the  plaintiff 
afterwards  recovered  them  by  a  proceeding  in  that  court.  The 
action  was  brought  to  recover  the  expenses  incurred  by  the  suit  in 
the  Admiralty.  On  the  part  of  the  aefendant  it  was  insisted,  that 
the  goods  being  shipped  by  order  and  on  account  of  Hesse  and  Co., 
the  property  vested  in  them  immediately  on  their  being  shipped  on 
board  tlie  Mercurius.  Dawes  v.  Peck,  and  Dutton  v.  Solomonsony 
were  cited.  It  was  also  urged,  that  a  recovery  by  the  present 
plaintiff  could  not  protect  the  defendant  from  an  action  at  tne  suit 
of  Hesse  and  Co.  On  the  part  of  the  plaintiff  it  was  contended, 
that  there  was  a  distinction  between  the  carrying  goods  from  one 
part  of  England  to  another,  and  the  transporting  them  beyond  sea. 
That  after  a  delivery  of  goods  to  a  carrier,  to  carry  them  from  one 
part  of  England  to  another,  the  vendor  had  no  property  in  the 
goods,  but  only  a  right  of  stopping  in  transitu;  and  it  was  ad- 
mitted, that  if  the  goods  were  directed  to  be  sent  by  a  carrier, 
without  specifying  the  carrier,  the  delivery  to  the  carrier  was  a  de- 
livery to  the  vendee ;  but  urged  that,  in  the  case  of  goods  sent 

(a)  Coai9  V.  ChapUn,  3  Q.  B.  483.  (  p)  Freeman  v.  Bireh,  3  Q.  B.  492,  n. 

(o)  Swain  v.  Sheptterd,  1    M.   &   Rob.  {q)  Sorman  v.   PhilUpt,    11   M.  k  W. 

223,  Parket  J. ;  recognized  in   Coatt   v.  277 ;  Coombeg  v.  Bristol  and  Exeter  Rail- 

Chaplin,  ubi  sup.  way,  28  L.  J.,  Exch.  401. 


458  CARRIERS. 

abroad,  if  the  goods  arrived  safe,  they  were  to  be  paid  for :  cdUeTf 
if  they  do  not  arrire.  Lord  EUenboroughj  C.  J. :  ^*  They  are 
shipped  by  order  and  on  account  of  Hesse  and  Co.  I  can  re- 
cognize no  property  but  that  recognized  by  the  bill  of  lading." 
Plaintiff  nonsuited  (r). 

It  is  obseryable  that  in  the  case  of  Dams  t.  Jamesy  5  Burr.  2680, 
it  was  held,  that  the  consigner  might  maintain  the  action ;  but  the 
ground  of  that  decision  was,  that  the  consignor  had  made  himself 
responsible  to  the  carrier  for  the  price  of  the  carriage.  So  where, 
by  the  bill  of  lading,  the  captain  was  to  delirer  the  goods  for  the 
consignor,  and  in  his  name  to  the  consignee,  and  at  the  time  of 
shipment  the  consignee  had  no  property  in  the  goods,  it  was  held, 
that  an  action  against  the  ship-owners  for  damage  done  to  the 
goods,  must  be  brought  in  the  name  of  the  consignor ;  and  that, 
although  the  consignee  had  insured  the  goods  and  advanced  die 
premiums  of  insurance  before  the  arrival  of  the  ship  (s). 

In  Moore  v.  Wihon^  1  T.  R.  659,  where  the  action  was  brought 
by  the  consignor,  and  the  plaintiff  having  averred  in  his  declara- 
tion, that  the  hire  was  to  be  paid  by  him,  proof  that  the  hire  was 
to  be  paid  by  the  consignee  was  held  not  to  be  a  variance,  on  the 
ground  that  whatever  might  be  the  contract  between  the  vendor 
and  the  vendee,  the  agreement  for  the  carriage  was  between  the 
carrier  and  the  vendor,  the  latter  of  whom  was  by  law  liable. 
Where  goods  were  delivered  to  a  carrier  at  Exeter,  to  convey  to 
Falmouth,  and  there  deliver  them  to  an  agent,  who  was  to  forward 
them  to  the  consignee  abroad ;  and  the  carrier  detained  the  goods 
on  the  ground  of  a  lien  against  the  agent  for  his  general  balance ; 
it  was  held,  that  trover  might  be  maintained  against  the  carrier  at 
the  suit  of  the  consignor  {t),  A  servant  travelling  with  his  master, 
who  has  paid  for  the  servant's  railway  ticket,  may  sue  the  railway 
company  in  his  own  name  for  the  loss  of  his  luggage  (ti).  An 
action  lies  against  the  commander  of  a  ship  of  war  who  takes  the 
bullion  of  a  private  merchant  on  board,  for  not  safely  keeping  and 
delivering  it  [x).  So  where  the  master  of  a  store  ship,  in  me  king's 
service,  took  in  the  bullion  of  a  private  merchant  on  freight,  from 
Gibraltar  to  Woolwich,  it  was  held,  that  an  action  lay  against  him 
for  the  loss  of  the  bullion  (y). 

(r)  Brftwn  y.   Hodgtm^  2  Campb.  36.  («)  Sargent  ▼.  Mmru,  3  fi.  &  A.  277. 

And  now  by  the  18  &  19  Vict.  c.  Ill,  s.  1,  (0  Tagliabue  y.  Wynn,  Cornwall  Lent 

the  indortee  of  a  biU  of  ladlnjir,  to  whom  Ass.  1813  ;  Wood,  B.  MSS. 
the  property  in  the  goods  therein  men-  (k)  Marshall  \,  York,  N.  and  B.  RtdU 

tioned  shaU  pass  by  reason  of  such  in-  watf,  U  C.  B.  655 ;  S.  C.  21  L.  J.,  €.  P. 

dorsement,  has  transferred  to  and  vested  34. 

in  him  all  rights  of  suit,  &c.    See  Thomp-  (*)  Hodgson  y.  Fullarton,  4  Taunt.  787. 

son  y.  Damny,  14  M.  &  W.  403  ;  Horrard  {y)  Hatchweil  y.  Cookt,  6  Taunt  677. 

V.  Shepherd,  9  C.  B.  297. 
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VI.   Of  the  Declaration, 

Pkadwg  under  the  Common  Law  Procedure  Act,  p.  460. 

Formerly  the  declaration  in  actions  against  common  carriers 
stated  their  employment  as  common  carriers  (z),  their  liability  by 
the  custom  of  the  realm,  a  delivery  to  and  acceptance  by  the 
defendants  of  the  goods  to  be  earned,  for  a  reasonable  hire  or 
reward,  concluding  with  the  loss  or  damage  to  the  goods;  but 
afterwards  it  became  usual  to  declare  in  assumpsit,  and  not  to 
state  either  the  employment  of  the  defendants  as  common  carriers, 
or  the  custom  of  the  realm  as  to  their  liability.  This  form  of  de- 
claration has  prevailed  since  the  decision  of  Dale  v.  Hall,  M.  T. 
1750,  in  which  it  was  settled,  that  it  did  not  make  any  difference, 
whether  the  plaintiff  declared  on  the  custom,  or  more  generally  in 
assumpsit ;  for,  by  stating  that  the  defendant  carried  for  hire,  it 
would  appear  that  the  defendant  was  a  common  carrier,  and  then 
the  law  would  raise  the  promise  from  the  nature  of  the  contract. 
But  although  the  plaintiff  is  not  bound  to  allege  the  custom,  yet 
he  must  produce  sufficient  evidence  to  bring  his  case  within  the 
custom  (a).  And  more  recently,  where  the  declaration,  which  was 
in  case,  stated  that  the  plaintiff  delivered  to  the  defendants,  and 
they  accepted  and  received  from  him  goods  to  be  conveyed  for 
reasonable  reward  in  that  behalf,  it  was  held,  that  after  verdict  the 
declaration  might  be  read,  as  founded  on  the  general  custom  of  the 
realm  (b),  A  declaration  against  a  common  carrier  for  refusing  to 
carry  goods  averred  that  the  plaintiff  was  ready  and  willing  and 
offered  to  pay  to  the  defendant  such  sum  of  money  as  the  defend- 
ant was  legally  entitled  to  receive  for  the  receipt,  ciu*riage  and 
conveyance  of  the  goods ;  it  was  held,  that  the  declaration  was 
good,  and  that  it  was  not  necessary  to  allege  an  actual  tender  of 
money  for  the  carriage  (c). 

The  advantage  resulting  to  the  plaintiff  from  declaring  in  as- 
sumpsit previously  to  the  passing  of  the  Common  Law  Procedure 
Act  was,  that  he  might  join  the  common  counts  with  the  special 
counts  in  assumpsit,  if  he  had  other  and  distinct  causes  of  action 
to  which  they  were  applicable.  The  inconvenience  was,  that  it  let 
in  a  plea  of  abatement  for  want  of  joining  all  the  parties,  and  ex- 
cluded the  right  to  join  a  count  m  trover.  If  tne  plaintiff  was 
desirous  of  avoiding  this  inconvenience,  he  alleged  his  gravaman  as 
consisting  in  a  breach  of  duty  arising  out  of  an  employment  for 
hire,  and  treated  that  breach  of  duty  as  a  tortious  negligence. 
But  by  the  Common  Law  Procedure  Act,  causes  of  action  of 

(s)  Heme's  Plead.  76.     Fid,  Ent.  37,  it  need  not  be  set  forth  in  the  decla- 

38.  ration."     See  also  Brotherton  ▼.  Wood,  3 

(a)  PerLardHardwieke,  C.  J.,in  Boucher  R.  &  fi.  68. 

V.  Lawion,  H.  9  Geo.  II.  B.  R.  Ca.  Temp^  (b)  Pozxi  v.  Shipton,  8  Ad.  &  £.  974. 

Hardw.  199.  "  The  custom  of  the  realm  (c)  Pick/ord  v.  Grand  Junction  Railway ^ 

is  the  law  ot  the  realm,  and  consequently  8  M.  &  W.  372. 
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whatever  kind,  provided  they  be  by  and  against  the  same  partiesi 
and  in  the  same  rights,  may  be  joined  in  the  same  suit(^),  and 
ample  powers  of  amendment,  in  the  case  of  non-joinder  or  mis- 
joinder of  defendants,  are  given  by  the  same  act(«).  Declaring  in 
tort,  if  the  action  was  brought  against  several  defendants,  and  some 
were  found  guilty,  and  others  acquitted,  the  plaintiff  was,  notwith- 
standing, entitled  to  judgment  against  those  who  had  been  found 
guilty  (/). 

Throver  will  not  lie  against  a  common  carrier  for  merely  losing 
goods  entrusted  to  his  care,  vrithout  any  actual  wrong  (g).  But 
trover  will  lie  against  a  carrier  who  delivers  goods  to  the  wrong 
person (/i);  and  where  the  owner  of  goods  on  board* a  vessel 
directed  the  captain  not  to  land  them  on  the  wharf  against  which 
the  vessel  was  moored,  which  the  captain  promised  not  to  do,  but 
afterwards  delivered  them  to  the  wnarfinger,  conceiving  that  the 
wharfinger  had  a  lien  on  the  goods  for  wharfage  dues;  it  was 
held,  that  the  owner  might  maintain  trover  against  the  captain, 
who  could  not  prove  that  any  wharfiage  duty  was  due  (i).  Although 
goods  are  spoiled  by  the  deiault  of  the  master  of  the  ship,  yet  the 
owners  are  liable  in  respect  of  the  freight  (A),  if  charged  on  the 
custom  of  the  realm,  or  as  usually  carrying  for  hire,  or  upon  an 
express  undertaking  :  but  not  otherwise  (Z).  A  ship  was  chartered 
to  the  commissioners  of  the  navy  as  an  armed  vessel,  who  put  on 
board  a  commander  in  the  navy  and  a  king's  pilot,  the  master  and 
crew  being  appointed  and  paid  by  the  owners.  In  consequence  of 
the  improper  execution  of  an  order  given  by  the  commander,  the 
chartered  ship  ran  foul  of  another  ship.  It  was  held,  that  the 
owners  of  the  chartered  ship  were  liable  for  the  injury  which  the 
other  ship  sustained ;  for  the  chartered  ship,  notwithstanding  it  had 
an  officer  on  board,  was,  with  regard  to  third  persons,  to  be  con- 
sidered as  the  ship  of  the  owners  (m). 

Pleading  under  new  Rules  of  Trin,  ST.,  1853. — By  the  Com- 
mon Law  Procedure  Act,  sect.  74,  it  is  enacted,  "  that  any  plea 
which  shall  be  good  in  substance  shall  not  be  objectionable  on  the 
ground  of  its  treating  the  declaration  either  as  framed  for  a  breach 

{d)  15  &  16  Vict.  c.  76,  b.  41.  Devereuxv.  Barclay,  2  B.  &  A.  704;  and 

{e)  Ibid.  88.  27—39.  see  Wyld  ▼.  Pickford,  8  M.  &  W.  44. 

(/)  Govett  V.  Radnidge,  B.  R.  3  East,  (t)  Syedt  v.  Hay,  4  T.  R.  260. 

62;  Cooper  v.  South,  4  Taunt.  802;  Bre-  {k)  Boson  y,Sanc(ford,Sa\k.^^;  8  Lev. 

t/terton  v.  Wood,  3  Brod.  &  B.  54 ;  Pozzi  258 ;    1   Show.  29  ;  2  Show.  478  ;  Skin. 

V.  Shipton,  8  A.  &  E.  963 ;  and  in  actions  278  ;  3  Mod.  321 ;  Carth.  58,  <S.  C.    See 

of  contract  upon  such  a  state  of  facts  the  also  Colvin  v.  Newberry,  8  B.  &  C.  166, 

variance  is  amendable  under  sect.  37  of  reversed  on  error  in  Exch.  Cham.  7  Bingh. 

the  Common  Law  Procedure  Act.  190;  1  Tyrw.  81. 

(g)  Ross   V.   Johnson  J    5     Burr.    2825 ;  (l)   Boucfter  v.    Lawson,     Ca.     Temp. 

Kirkman  v.  Hargreaves,  (case  from  Lan-  Hardw.  194. 

caster  Sum.   Ass.    1800,   before   Graham,  (m)  Fletcher  v.  Braddick,  2  B.  &  P.  N. 

B.,)  B.  R.  H.  41  G.  III.  MSS.  S.  P.  R.  182.    See  also  Fenion  v.  City  of  Dublin 

{h)  Per  Kenyan,  C.  J.,    Voul   v.  Har~  Steam  Packet  Co.,  8  A.  &  £.  885 ;  1  P.  & 

bottle,  Peake's  N.  P.  C.  49,  recognized  in  D.  103. 
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of  contract  or  for  a  wrong."  But  by  the  new  pleading  rules, 
Trin.  T.,  1853,  the  pleas  of  won  assumpsit  and  not  guilty  put  in 
issue  different  facts.  These  rules  state,  that  "  in  actions  against 
carriers  and  other  bailees  for  not  delivering  or  not  keeping  goods 
safe,  or  not  returning  thein  on  request,  the  plea  of  non  assumpsit 
will  operate  as  a  denial  of  any  express  or  implied  contract  to  the 
effect  alleged  in  the  declaration,  but  not  of  the  breach"  (n) :  but  that 
"  the  plea  of  not  guilty  will  operate  as  a  denial  of  the  loss  or 
damage,  but  not  of  the  receipt  of  the  goods  by  the  defendant  as 
carrier  for  hire,  or  of  the  purpose  for  which  they  were  received." 
A  declaration  alleged  that  the  defendants  were  common  carriers, 
and  received  the  goods  in  question  to  be  carried  by  them  as  such 
common  carriers  for  hire  and  reward.  Plea  :  traversing  the  aver- 
ment that  they  received  the  goods  as  common  carriers.  It  appeared 
that  the  defendants  did  not  receive  any  goods  to  be  carried  by 
tliem,  unless  the  consignor  signed  a  paper  containing  various  con- 
ditions (which  the  court  thought  were  reasonable),  subject  to  which 
they  were  to  be  carried.  It  was  held,  that  the  plea  was  proved  (o). 
A  plea,  by  way  of  traverse,  that  the  defendants  were  not  common 
carriers  for  hire,  only  puts  in  issue  the  fact  of  the  defendants 
carrying  passengers  for  hire,  and  not  their  liability  as  common 
earners  by  the  custom  of  England  (o).  All  matters  in  con- 
fession and  avoidance  must  be  pleaded  specially.  Rules  8 
and  17.  Where  the  declaration  was  at  common  law,  and  the 
defendants  pleaded  under  the  Carriers  Act,  sect.  1,  a  replication 
that  the  loss  of  the  goods  was  occasioned  by  the  felonious  acts  of 
the  servants  of  the  defendants,  was  held  good  {q). 


VI.  Evidence, 

Action  against  defendants  as  owners  of  a  coach,  for  the  loss 
of  a  parcel.  To  prove  the  ownership,  on  the  part  of  the 
plaintiff,  an  entry  in  the  book,  kept  at  the  proper  office  in 
Somerset  House,  stating  the  defendants  to  be  licensed  &ls  owners 
of  the  coach,  was  produced  ;  and  it  was  contended,  that  as  the 
entry  was  made  in  pursuance  of  stat.  25  Geo.  III.  c.  61,  ss.  50,  51, 
it  must  be  presumed  to  be  accurate,  and  was  at  \e2Ai  primSi  fa^ne 
evidence;  but  Gibbs,  C.  J.,  rejected  it,  observing  that  the  entry 
not  being  signed  by  the  defendants,  and  nothing  being  shown  to 
connect  them  witn  it,  it  was  no  evidence  to  prove  them  to  be 
owners  of  the  coach  (r).     The  legislature   has  now  made  a  cer- 

(«)  See  Webb  v.  Page,  6  Scott's  N.  R.  18  L.  J.,  C.  P.  85. 

951  ;  Moutuejf  v.  Penott,  2  Exch.  522.  (q)  Metcalfe  v.   The  Brighton  Railway, 

(o)  fThite  V.  Great  Weetem  Railway,  5  27  L.  J.,  C.  P.  205. 

Week.  Rep.  488.  (r)  Strother  v.   milan,  4  Campb.  24. 

(p)  Bemett  v.  Penimular  and  Oriental  See  also  Tinkler  v.  Walpole,  14  East,  226  ; 

Steam  Boat  Compmy,  6  C.  B.  775 ;  5.  C.  S,  P,  as  to  register  of  a  ship. 
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tified  copy  of  such  register  evidence  of  ilB  contenU  (s).  The  in- 
scription on  a  stace-'coach  of  the  name  of  the  party  is  eyidence,  in 
an  action  against  nim,  of  ownership  (t). 

A  parcel,  containing  bank-notes,  stamps,  and  a  letter,  was  sent, 
by  a  common  carrier,  from  one  stamp  distributor  to  another ;  it  was 
held  (u),  in  an  action  against  the  carrier,  that  the  circumstance  of 
the  letter  accompanying  the  stamps  was  primd  facie  eyidence  that 
it  related  to  them,  so  as  to  bring  tne  case  within  the  proviso  of  the 
42  Geo.  III.  c.  81,  s.  6  (x),  which  enacts,  "that  the  prohibition  to 
send  letters  otherwise  than  by  the  post  shall  not  extend  to  letters 
sent  by  any  common  carrier,  with  and  for  the  purpose  of  being 
delivered  with  the  goods  that  the  letter  concerns :  and  that  the 
defendant,  not  having  proved  the  letter  to  relate  to  any  other 
subject-matter,  was  lisible  for  the  value  of  the  parcel. 

In  an  action  on  the  case  against  a  railway  company  for  the  loss 
of  a  passenger's  luggage,  it  was  held  to  be  unnecessary  to  prove 
negligence,  although  the  declaration  alleged  it  (y).  And  where  the 
passenger  is  a  servant,  it  is  sufficient  to  prove  that  his  master  paid 
nis  fare  (z).  In  an  action  brought  against  the  owner  of  a  hack  cab 
for  such  a  loss,  the  allegation  that  the  defendant  promised  to  carry 
the  plaintiff  and  his  luggage  "safely  and  securely,"  is  proved  by 
the  employment  of  the  defendant  in  the  usual  way;  no  express 
promise  to  carry  on  these  terms  is  necessary  to  be  proved  (a). 

To  sustain  an  action  against  the  keeper  of  a  booking-office 
for  the  loss  of  a  parcel,  it  is  not  sufficient  merely  to  show  non- 
delivery of  the  goods  to  the  consignee ;  and  that  it  had  not  reached 
its  destination.  The  office-keeper's  duty  is  to  deliver  to  a  carrier : 
and  some  evidence  must  be  given  showing  specifically  a  breach  of 
that  duty  (6).  By  taking  charge  of  a  parcel  at  a  booking-office, 
the  office-keeper  merely  makes  himself  an  agent  to  book  for  the 
stage-coaches ;  so  that  he  sends  the  parcels  to  the  proper  coach- 
office,  and  once  delivers  it  there,  he  has  discharged  himself;  he  has 
nothing  to  do  with  the  carriage  of  the  goods  (c).  A  parcel  was 
delivered  to  a  porter  of  a  railway  company  at  the  station,  to  be 
forwarded  from  Gloucester  to  London,  after  the  way-bill  and  the 
guards'  parcel  book  had  been  made  up.  The  parcel  was  placed  by 
the  porter  in  the  usual  receptacle,  a  locked  box  in  the  lu^age  van, 

(*)  6  &  7  Vict.  c.  86,  B  16.  letteri.'» 

(/)  Barfordy.NeUon,  1  B.  &  Ad.  571.  (y)  Richards  v.  The  London  md  SnUh 

(m)  Bennett  v.  Clough,  1  B.  &  A.  461.  Coast  Railway,  7  C.  B.  839. 

(x)  Repealed  by  stat  7  Will.  IV.  &  1  (z)  S.  C.  18  L.  J.,  C.  P.  251. 

Vict.  c.  32;  sUt  7  Will.  IV.  &  1  Vict.  c.  {a)  Ron  v.  Hill,  2  C.  B.  »77. 

83,  excepts  from  the  exclusive  privilege  (6)  GiVfrar/ v. /Ja^,  5  A.  &  E.  5i8.    See 

of  the   post   office,  "Letters  concerning  a\»o  Midland  Raitvoay  v.  Hromkfff  17 C.B. 

ffoods  or  inerchandize  sent  by   common  352 ;  S.  C.  25  L.  J.,  C.  P.  94. 

known  carriers,  to  be  delivered  with  the  (c)  Per  Lord  Abinger,  C.  B.,  in  Mua- 

goods  which  such  letters  concern,  without  champ  v.  Lancaster  and  Freslon  Jmnttiom 

hire  or  reward  or  other  profit  or  advan-  Railway^  8  M.  &  W.  428,  aniCy  p.  444^ 
tage    for    receiving   or   delivering   such 
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and  entered  by  him  on  the  way-biU,  but  the  fact  of  hie  having  so 
placed  it  in  the  box  was  not  communicated  to  the  guard.  After 
several  intermediate  stoppages  the  train  reached  London,  where  the 
parcel  was  missed.  It  was  held,  that  there  was  no  evidence  to  go 
to  the  jury  that  the  parcel  had  been  stolen  by  a  servant  of  the 
company  (d). 


VII.  Damages. 

In  an  action  brought  by  the  owners  of  a  steam  grist  mill,  against  a 
carrier  for  delay  in  delivering  the  broken  shaft  of  the  mill  to  the 
plaintiff's  engineer,  who  was  thereby  prevented  from  supplying  a 
new  shaft,  it  appeared  at  the  trial  that  the  broken  shaft  was  to  be 
sent  to  the  engineer  as  a  model  for  a  new  one,  and  at  the  time  of 
the  contract  for  the  carriage  being  made,  the  carrier  was  informed 
that  the  mill  was  stopped,  and  that  the  shaft  must  be  sent  imme- 
diately. It  further  appeared  that  its  delivery  at  its  destination  was 
delayed  for  several  days,  and  that  in  consequence  the  plaintiffs 
did  not  receive  the  new  shaft  back  as  they  expected,  and  their 
mill  was  kept  idle.  It  was  held,  that  the  judge  who  presided  at 
the  trial  should  have  directed  the  jury  that  they  ought  not  to  take 
into  consideration,  in  estimating  the  damages,  the  loss  of  profit 
from  not  working  the  mill.  Alderson^  B.,  m  delivering  the  judg- 
ment of  the  court,  thus  explained  the  principles  upon  which  a  jury 
ought  to  be  guided  in  estimating  the  damage  arising  out  of  a 
breach  of  contract  of  this  kind,  "where  two  parties  have  made  a 
contract  which  one  of  them  has  broken,  the  damages  which  the 
other  party  ought  to  receive  in  respect  of  such  breach  of  contract, 
should  be  either  such  as  may  fairly  and  reasonably  be  considered 
arising  naturally,  t.  e.  according  to  the  usual  course  of  things  from 
such  breach  of  contract  itself,  or  such  as  may  reasonably  be  sup- 
posed to  have  been  in  the  contemplation  of  both  parties  at  the  time 
they  made  the  contract,  as  the  probable  result  of  the  breach  of  it. 
Now,  if  the  special  circumstances  under  which  the  contract  was 
actually  made  were  communicated  by  the  plaintiff  to  the  defendant, 
and  thus  known  to  both  parties,  the  damage  resulting  from  the 
breach  of  such  a  contract,  which  they  would  reasonably  contemplate, 
would  be  the  amount  of  injury  which  would  ordinarily  follow  from 
a  breach  of  contract  under  these  special  circumstances  so  known 
and  communicated.  But,  on  the  other  hand,  if  those  special  cir- 
cumstances were  wholly  unknown  to  the  party  making  the  con- 
tract, he  at  the  most  could  only  be  supposed  to  have  had  in  his 
contemplation  the  amount  of  injury  which  would  arise  generally, 
and,  in  the  great  multitude  of  cases,  not  affected  by  any  special 
circumstances  from  such  a  breach  of  contract.     For  had  the  special 

(d)  MarthallY.  York,  N,  and  B.  Rail-  34;  Great  Wettem  Rtdlway  v.  Atm«//,  18 
way,  11  C.  B.  665 ;  S.  C.  21  L.  J.,  C.  P.      C.  B.  675  ;  S.  C,  27  L.  J.,  C.  P.  201. 
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circumstances  been  known,  the  parties  might  have  specially  provided 
for  the  breach  of  contract  by  special  terms  as  to  the  damages  in 
that  case,  and  of  this  advantage  it  would  be  very  unjust  to  deprive 
them.  In  the  present  case  we  find  that  the  only  circumstances  com- 
municated by  the  plaintiff  to  the  defendant  at  the  time  the  contract 
was  made,  were,  tnat  the  article  to  be  carried  was  the  broken  shafl 
of  a  mill,  and  that  the  plaintiff  was  the  miller  of  that  mill.  But 
how  do  these  circumstances  reasonably  show  tliat  the  profits  of  the 
mill  must  be  stopped  by  an  unreasonable  delay  in  the  delivery  of 
the  broken  shaft  by  the  carrier  to  the  third  person  ?"  [e)  The 
damages  to  which  a  passenger,  whom  the  carrier  has  failed  in  his 
contract  to  carry,  is  entitled,  are  those  only  which  in  the  ordinary 
course  of  things  resulted  from  the  breach  of  contract,  and  these 
generally  will  be  the  expenses  incurred  by  the  passenger  in  trying 
to  perform,  as  nearly  as  he  can,  the  contract  which  the  carrier 
engaged  to  do  (f). 

(e)  Hadley  v,  BaxendaU,  9  Exch.  841 :  (/)  Hamlin  v.  Great  Northern  Hailwa^^ 

S.  C.  23   L.  J.,  Exch.   179.     See  also      20  L.  J.,  Exch.  20. 
Fletcher  v.  Tayleur,  19  C.  B.  21, 
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I.  Of  Right  of  Common. 

Right  of  Common  is  an  incoqjoreal  hereditament,  or  a  right  (lying 
in  grant)  which  certain  persons  have  to  take  or  use  in  common  a 
part  of  the  natural  produce  of  land  (common  of  pasture  and  com- 
mon of  turbary  (a) ),  water  (common  of  fishery),  wood  (common  of 
estovers),  &c.,  belonging  to  other  persons,  who  have  the  permanent 
or  limited  interest  in  the  soil,  &c. 

If  a  person  claim  by  prescription  any  species  of  common  in  the 
land  of  another,  and  that  the  owner  shall  be  excluded  to  have 

gisture,  estovers,  or  the  like ;  this  is  a  prescription  against  law  (b). 
ut  a  person  may  prescribe  for  the  several  pasture,  and  exclude 
the  owner  of  the  soil  from  feeding  his  cattle  tnere  (c) ;  and  such  a 
right  is  transferable  (rf).  The  common  over  which  the  right  is 
claimed  is  generally  situate  in  the  same  manor  in  which  the  tene- 
ments lie,  in  respect  of  which  the  right  is  claimed ;  but  a  person 
may  prescribe  for  right  of  common  over  a  waste  in  one  manor,  in 
respect  of  a  tenement  lying  in  another;  but  stronger  evidence 
should  be  given  to  establish  such  a  right  than  in  ordinary  cases. 

(a)  See  Jkwiu  y.   WUliamt,  16  Q.  B.  (e)  1  Inst  122,  a.;  Hotkins  ▼.  Robins, 

546.  2  Wm0.  Saund.  824. 

(6)  1  Init  122,  a.  (d)  Welcome  v.  Upion,  6  M.  &  W.  636. 
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A  person  may  have  two  distinct  substantial  grants  of  right  of  com- 
mon over  different  wastes,  from  different  hrds^  in  respect  of  the 
same  tenements ;  and  immemorial  usage  is  evidence  of  such  dis- 
tinct grants  (6^). 

If  A.  has  a  common  by  prescription,  and  takes  a  lease  of  the 
land  for  twenty  years,  whereby  the  common  is  suspended ;  after 
the  years  endedf,  A.  may  claim  the  common  generally  by  prescrip- 
tion ;  for  the  suspension  was  to  the  possession  only,  and  not  to  the 
right,  and  the  inheritance  of  the  common  did  always  remain  (e). 
Title  once  gained  by  prescription  or  custom,  cannot  be  lost  by  in- 
terruption of  the  possession  for  ten  or  twenty  years ;  but  by  in- 
terruption in  the  right  it  may ;  as  if  a  man  had  a  rent  or  common 
by  prescription,  unity  of  possession  of  as  high  and  perdurable 
estate,  is  an  interruption  in  the  right.  1  Inst.  114,  b(/).  De- 
claration stated  that  the  plaintiff  was  possessed  of  a  messuage  and 
land,  in  right  of  which  he  was  entitled  to  common  for  all  his  com- 
monable cattle  levant  and  couchant,  on  a  common  called  Bentiy 
Heath,  and  that  defendant  had  enclosed  the  same.  At  the  trial  it 
appeared  that  the  messuage  and  land,  in  respect  of  which  the  right 
of  common  was  claimed,  had  about  fifty  years  ago  vested  in  the 
lord  by  forfeiture,  and  that  he  re-granted  the  same  as  a  copyhold 
with  its  appurtenances.  It  was  contended  that  the  right  of  com- 
mon became  extinguished,  and  that  the  re-grant  of  it  as  a  copy- 
hold with  its  appurtenances  did  not  re-create  the  right  of  common. 
But  per  Abbott,  C.  J.,  "  When  a  copyhold  tenement  is  seized  into 
the  hands  of  the  lord,  it  does  not  thereby  lose  its  right  of  common; 
for  that  right  is  annexed  to  all  tenements  demised  or  demisable  by 
copy  of  court  roll ;  and  while  the  estate  remains  in  the  lord,  it 
continues  demisable"  (g). 


II.  Of  Common  of  Pasture. 

Common  of  Pasture  is,  where  one  person  has,  in  common  with 
other  persons,  the  right  of  taking,  by  the  mouths  of  his  cattle,  the 
herbage  growing  on  land  of  which  some  other  person  is  the  owner. 
Common  of  Pasture  is  either  common  appendant,  common  appur- 
tenant, or  common  in  gross. 

With  respect  to  two  other  kinds  of  common  of  pasture,  which 
are  sometimes  mentioned  in  the  books,  viz.  common  of  vicinage, 
and  common  in  gross  sans  nombre,  or  without  stint ;  it  may  be  ob- 
served, that  the  former  cannot^  strictly  speaking,  be  a  right  of  com- 
mon, for  if  it  were,  it  would  prevent  an  enclosure,  which  it  has  been 
always  held  that  it  will  not  (A).     The  truth  is,  "  it  is  but  matter  of 

(d)  HolUnshead  v.  Walton,  7  East,  485.      caanot  alter  or  waive  the  same  in  pais. 

(e)  1  Inst.  114,  b.  (g)  Btidger  v.  Ford,  S  B.  &  Aid.  153. 
(/)  When  a  prescription   or    custom  \k)  Musgrave  y.  Cave, 'WWles,  322. 

mi^es  a  title  of  inheritance,   the  party 
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excuse  for  a  trespass"  (i).  Where  the  enclosure  is  incomplete,  com- 
mon by  vicinaj^e  still  continues  (A).  An  actual  undisturbed  inter- 
communing  of  cattle  must  be  shown.  It  is  not  sufficient  to  show 
that  there  was  no  fence  between  the  two  districts,  and  that  the 
cattle  in  feet  strayed;  it  must  be  shown  tliat  they  fed  without 
molestation  (Z).  Such  common  may,  it  seems,  exist  between  two 
adjoining  proprietors  by  prescription,  although  not  by  custom  (»i). 
As  to  common  in  gross  sans  nambre,  it  has  been  truly  said,  that 
the  notion  of  this  species  of  common,  in  the  latitude  in  which  it 
was  formerly  understood,  has  been  exploded  long  ago,  and  it  can 
have  no  rational  meaning,  but  in  contradistinction  to  stinted  com- 
mon, where  a  man  has  a  right  to  put  in  such  a  particular  number 
of  cattle  only  (w).  In  Mellor  v.  Spat€man,{l  Wms.  Saund.  346  d,) 
Kelynge,  C.  J.,  said,  positively,  that  there  could  not  be  any  common 
in  gross  sans  nambre.  See  also  Benson  v.  Chester,  8  T.  R.  396, 
where  it  was  held,  that  a  claim  of  a  right  of  common,  without  stint,' 
as  annexed  to  an  ancient  messuage,  without  land,  could  not  be  sup- 
ported, such  a  right  of  common  not  existing  in  law. 

Common  Appendant  is  of  common  right  (and  therefore  a  man 
need  not  prescribe  for  it)  for  beasts  commonable,  that  is,  that  serve 
for  the  maintenance  of  the  plough,  as  horses  and  oxen,  and  for 
kine  and  sheep  to  manure  the  land  (o),  and  is  appendant  to  ancient 
arable  land  only  (p).  It  must  have  existed  from  time  immemo- 
rial (y),  but  it  ought  not  to  be  claimed  by  prescription.  The  proper 
way  of  pleading  it  is,  that  the  party  was  seisea  in  fee  of  certain 
arable  land,  to  which  he  had  common  appendant  in  the  locus.  See 
4  Hen.  VI .  1 3,  a.  It  must  be  claimed  in  the  waste  of  the  lord,  not  for 
a  certain  number  of  cattle,  but  for  such  only  as  are  levant  and 
couchant  on  the  land,  and  therefore  it  cannot  be  severed,  not  even 
for  a  moment,  nor  turned  into  common  in  gross. 

'^  The  reason  for  common  appendant  appears  to  be  this  :  that  as 
the  tenant  would  necessarily  have  occasion  for  cattle,  not  only  to 
plough,  but  likewise  to  manure  his  own  land,  he  must  have  some 
place  to  keep  such  cattle  in,  while  the  com  is  gi'owing  on  his  own 
arable  land;  and  therefore  of  common  right  (if  the  lord  had  any 
waste)  he  might  put  his  cattle  there,  when  they  could  not  go  on 
his  own  arable  land ; — hence  it  is  plain,  that  tne  tenant  can  only 
have  a  right  of  common  for  such  cattle  as  are  levant  and  couchant 
on  his  estate,  that  is,  for  such  and  so  many  as  he  has  occasion  for  to 
plough  and  manure  his  land,  in  proportion  to  the  quantity  thereof" — 
"  It  is  plain  that  a  person  cannot  have  a  right  of  common  append- 
ant for  cattle  which  he  borrows,  unless  he  make  use  of  them  all  the 

(i)  Prichard  ▼.  Powell,  10  Q.  B.  603.  (n)  Benneti  ▼.  Reeve,  Willes,  232. 

(k)  Gullett  V.  Lopet,  13  East,  348.  (o)  1  Inst  122,  a.  i  Bro.  Abr.  Common, 

(/)  Clarke  v.  Tinker,  10  Q.  B.  604.  1,11,  35. 

(m)  Jone*  ▼.  Robin  (•»  error),  10  Q.  B.  (  p)  4  Rep.  87,  b  ;  Willes,  322. 

620.  (q)  26  H.  IV.  a. 
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year  to  plough  or  manure  his  land ''  (r).  "  Levancy  and  couchancy 
mean  the  possession  of  such  land  as  will  keep  the  cattle  claimed  to 
be  commoned  during  the  winter;  and  as  many  as  the  land  will 
maintain  during  the  winter  shall  be  said  to  be  levant  and  couch- 
ant."  Per  BuUeTy  J.,  Scholes  v.  Hargreaves^  5  T.  R.  48.-  See 
jRogers  v.  JBenstead,  post,  p.  484. 

Common  appendant,  being  of  common  right,  may  be  apportioned, 
by  alienation  of  part  of  the  land  to  which  the  common  is  appen- 
dant (s) ;  and  if  the  land  be  divided  ever  so  often,  each  parcel  of 
land  is  entitled  to  common  appendant  ( t).  Although  the  commoner 
purchases  part  of  the  land  in  which  he  is  entitled  to  common,  yet 
the  common  shall  be  apportioned  («),  because  common  appendant 
is  of  common  right ;  but  otherwise  it  is  of  common  appurtenant  (x). 

Common  Appurtenant  is  a  right  of  common  founded  on  a  grant  (y), 
or  prescription  (which  supposes  a  grant),  annexed  to  the  enjoyment 
of  land.  This  species  ot  common  may  be  granted  for  all  manner 
of  cattle,  that  is,  not  only  for  those  which  serve  for  the  msunte- 
nance  of  the  plough,  and  to  manure  the  land,  but  for  swine,  goat^ 
and  the  like  (2:).  It  may  be  granted  for  an  unlimited  number,  or 
for  a  certain  number  of  cattle.  Where  common  appurtenant  is 
granted  for  an  unlimited  number  of  cattle,  the  measure  of  profit 
which  the  commoner  is  to  have,  is,  as  in  the  case  of  common  ap- 
pendant, levancy  and  couchancy  {a)  ;  and,  consequently,  like  com- 
mon appendant,  such  common  appurtenant  cannot  be  converted 
into  common  in  gross.  But  common  appurtenant  for  a  certain 
number  of  cattle  may  be  granted  over,  and  so  become  common 
in  gross.  Such  a  right  cannot  be  claimed  by  prescription  by  the 
occupiers  for  the  time  being  of  a  certain  messuage  (&). 

Common  appurtenant  may  be  granted  at  this  day  (c),  and  may 
be  apportioned  by  a  conveyance  of  part  of  the  land  to  which  the 
right  is  appurtenant  (d).  This  point  was  determined  also  in  Sa- 
cheverill  v.  Porter,  Cro.  Car.  482,  where  a  right  of  common  in  a 
waste  having  been  granted  to  A.  (who  was  seised  of  lands  in  S.), 
and  all  his  tenants  in  S.,  for  all  commonable  cattle,  and  A.  con- 
veyed parcel  of  the  lands  in  S. ;  it  was  held,  that  the  alienee  was 
entitlea  to  common  for  all  his  commonable  cattle,  levant  and 
couchant,  on  the  parcel  of  the  lands  conveyed. 

Common  appurtenant,  as  well  as  common  appendant,  may  become 
extinct  by  unity  of  possession  (e).  And  where  common  appur- 
tenant has  been  extinmiished  by  unity  of  possession,  a  new  right  of 
common  is  not  created  by  a  deed  granting  the  messuage  and  land, 
with  all  common  thereto  belonging ;  although  the  occupiers  of  the 

(r)  Bennett  v.  Reeve,  Willes,  231,  per          (x)  1  Inst.  122,  a. 

Willes.  C.  J.  (a)  1  Roll.  Abr.  898,  (I)  pi.  1 ;  Dmry 

(*)  1  Inst.  122,  a.  v.  Kent,  Cro.  Jac.  15. 

(/)  Per  Willes,  C.  J.,  Willes.  230.  (&)  Damesv,  Willimns,  16  Q.  B.  846. 

(tt)  Wilde' 8  case,  8  Rep.  79,  a.  (c)  Cowlam  ▼.  Slack,  15  East,  108. 

(x)  1  Inst.  122,  a.  (d)  Hob.  235  ;  1  Inst,  122,  a: 

(y)  Cro.  Car.  482.  (e)  Bradshaw  v.  Eyre,  Cro.  Eliz.  570. 
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tenement  have  used  the  common  since  the  extinguishment.  Other- 
wise, if  the  language  of  the  deed  had  been,  "  all  commons  used 
therewith  (^)."  To  an  action  of  trespass  the  defendant  pleaded  a 
prescriptive  right  of  con^mon  for  all  his  cattle,  levant  and  couchant, 
upon  a  messuage,  cum  pertinentiis  ;  on  demurrer,  the  prescription 
was  held  good,  for  that  the  messuage  comprehended  a  curtilage, 
which  might  be  an  acre  or  more,  upon  which  the  cattle  might  be 
tevant  and  couchant  (/)  In  an  action  for  disturbing  the  plamtifTs 
right  of  common,  it  appeared  that  the  plaintiff,  who  claimed  the 
common  in  respect  of  a  messuage  for  all  commonable  cattle,  levant 
and  couchant,  was  the  owner  of  a  small  house,  wherein  he  carried 
on  the  trade  of  a  butcher.  The  house  had  neither  land,  curtilage, 
nor  stable  belonging  to  it,  but  under  the  shop-window  was  a  sheep- 
hold,  which  would  contain  four  or  five  sheep  at  a  time,  but  neither 
horse  nor  bullock  could  be  kept  there :  Lord  Kenyon,  C.  J.,  at  the 
trial,  being  of  opinion,  that  levancy  and  couchancy  was  not  proved, 
as  the  plaintiff  had  not  shown  that  he  was  in  possession  of  land 
whereon  the  cattle  might  be  levant  and  couchant,  nonsuited  the 
plaintiff;  and  the  court  confirmed  his  opinion  {g). 

Common  of  pasture,  without  land,  for  a  certain  number  of  cattle, 
may  be  parcel  of  a  manor,  and  demised  and  demisable  by  copy  of 
court-roll ;  and,  if  it  be  thus  claimed  in  pleading  by  the  lord  of  the 
manor,  the  plea  will  be  good,  althougn  he  does  not  describe  the 
common  as  common  appendant,  appurtenant,  or  in  gross,  since  it 
must  be  taken  to  be  common  appurtenant ;  for,  not  being  claimed 
as  incident  to  arable  land,  but  to  the  manor,  for  a  certain  number 
of  cattle  in  the  soil  of  another,  it  cannot  be  common  appendant ; 
nor  can  it  be  taken  to  be  common  in  gross,  being  stated  in  the  plea 
to  be  parcel  of  a  manor ;  then  it  must  be  common  appurtenant,  the 
only  remaining  sort  of  common  (A). 

Common  in  gross  is  so  called,  because  it  does  not  appertain  to 
any  land,  and  it  must  be  by  grant  or  prescription  (iu  This  species 
of  common  may  be  granted  for  all  manner  of  cattle,  and  for  an 
unlimited  number,  or  for  a  certain  number  of  cattle.  If  granted 
for  an  unlimited  number,  it  seems  that  the  grantee  may  put  on  any 
number  of  cattle,  provided  he  leaves  sufficient  common  for  the  lord ; 
if  granted  for  a  certain  number,  the  enjoyment  of  the  right  is  of 
course  limited  by  the  number  specified  in  the  grant.  A  corporation 
may  prescribe  for  common  in  gross  for  cattle  levant  and  couchant 
within  the  town,  but  not  for  common  in  gross  sans  nombre  (A).  And 
so  may  an  individual  burgess,  but  in  such  a  case  the  grant  must  be 
described  as  a  grant  to  the  corporation /or  the  individual  burgesses, 
&c.,  and  not  to  the  burgesses,  &c.  of  whom  the  plaintiff  or  defend- 
ant is  one,  or  the  variance  will  be  fatal  (Z).     A  copyholder  who 

(e)  Clements  v.  Lambert,  1  Taunt.  205.  (i)  1  Inst.  122  a. 

(/)  Scambler  v.  Johnson,  2  Show.  218.  (Ar)  Melhr\.  Spateman,  1  Wms.  Saund. 

(g)  Sehoies  V.  Hargreaves,  5  T.  R.  46.  343. 

(/i)  Muigrave  v.  Cave,  Willes,  319.  (/)  Parry  v.  Thomas,  5  Exch.  37. 
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has  common  in  a  waste,  without  the  manor  of  which  his  copy- 
hold is  parcel,  has  it  annexed  to  the  land,  and  not  to  his  customary 
estate,  and  must  prescribe  in  a  que  estate  through  his  lord,  for  him 
and  all  his  customary  tenants  thereof.  And  such  common  without 
the  manor  is  not  extinct  by  the  enfranchisement  of  the  copyhold, 
though  there  be  no  words  of  re-grant.  And,  after  enfranchisement, 
the  feoffee  must  prescribe  in  a  que  estate  of  his  lord  for  himself,  and 
his  customary  tenants,  till  the  time  of  the  enfranchisement,  and 
since  that  time  for  the  feoffee  and  his  heirs,  as  appurtenant  to  the 
enfranchised  tenement  (m). 


III.  Of  the  Interest  of  the  Owner  of  the  Soil,  subject  to  Right  of 

Common. 

In  land  subject  to  a  right  of  common,  the  right  of  the  lord  or 
owner  of  the  soil  ought  to  be  so  exercised  as  not  to  injure  the  right 
of  common.  The  customary  tenants  of  a  manor  may  even  allege  a 
custom  to  have  the  sole  and  several  pasture  in  the  soil  of  the  lord 
for  the  whole  year,  and  thereby  exclude  the  lord.  Hoskins  v. 
Hobins,  2  Wms.  Saund.  324.  In  this  case,  however,  the  lord  may 
distrain,  for  other  damage  in  his  soil,  the  cattle  of  any  who  have 
no  right  to  put  in  their  cattle,  although  he  has  not  any  interest 
in  the  herbage.  Per  Hale,  C.  J.,  S.  C,  for  he  has  an  in- 
terest in  the  mines,  trees,  bushes,  &c.  Per  Cur.  1  Vent.  164, 
^?.  C  JE  converso  the  right  of  the  commoners  may  be  subservient 
to  the  right  of  the  lord  m  the  soil,  so  that  the  lord  may  dig  clay- 

Eits  there,  or  empower  others  to  do  so,  without  leaving  sufficient 
erbage  for  the  commoners,  if  it  can  be  proved  that  such  a  right 
has  been  constantly  exercised  by  the  lora(n).  So  the  lord  may, 
with  the  consent  of  the  homage,  grant  part  of  the  soil  for  building, 
if  he  has  immemorially  exercised  such  right  (o)  The  immemorial 
exercise  of  such  right  by  the  lord  is  evidence  that  he  reserved  that 
right  to  himself,  wnen  he  granted  the  right  of  common  to  the  com- 
moners. In  like  manner,  there  may  be  a  valid  custom  in  a  manor 
for  the  lord,  with  the  assent  of  the  homage,  to  grant  parcels  of  the 
waste  to  be  holden  by  copy  of  court-roll,  and  for  the  grantees  to 
inclose  the  same,  and  to  hold  them  in  severalty  against  the  com- 
moners, and  in  exclusion  of  their  rights  (p). 

If  a  commoner  having  a  right  of  common  for  one  beast,  put  on 
two,  the  lord  can  only  distrain  the  one  put  on  last,  imless  they  were 
both  put  on  together.  £llis  v.  Howies,  Willes,  638.  It  was  held 
in  that  case  that  the  plea,  justifying  the  taking  as  a  surchaige, 
must  show  whether  they  were  put  on  together  or  separately ;  and 
if  the  latter,  which  was  put  on  first ;  but  in  a  subsequent  case, 

(m)  Barwick  v.  Matthewt,  5  Taunt.  865.  (o)  Folkard  ▼.  Hemmett,  5  T.  R.  417,  n. 

(n)  Bateton  v.  Green,  5  T.  R.  411.  {p)  Boulcott  v.  mnmitt,  2  Campb.  261. 
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HaU  V.  Harding^  4  Burr.  2426,  a  similar  plea  did  not  contain  such 
a  statement,  and  no  objection  was  made  to  it  on  that  account, 
although  it  was  argued  on  demurrer,  and  the  court  delivered  a  con- 
sidered judgment.  The  only  question  made  was,  whether  one 
commoner  could  distrain  the  cattle  of  another  commoner  who  had 
surcharged  the  common,  which  was  determined  in  the  negative. 


IV.   Of  Approvement  and  Inclosure, 

By  the  statute  of  Merton,  20  Hen.  III.  c.  4(q\  lords  of  wastes, 
woods,  and  pastures,  in  which  their  tenants  have  common  of  pasture, 
may  approve  such  wastes,  &c.,  provided  sufficient  pasture,  with  a  suffi- 
cient ingress  and  egress,  is  left  to  the  tenants.  An  owner  pur  autre 
vie  of  a  common  may  approve  under  this  statute,  and  13  Edw.  I.  st. 
1 ,  c.  46 ;  and  may  erect  on  the  common  a  house  necessary  for  the 
beast-keepers,  for  the  care  of  the  cattle  of  himself  and  other  per- 
sons having  right  of  common  there  (r). 

If  the  lord  make  a  feofment  of  the  waste,  &c.,  the  feoffee  may 
approve,  leaving  a  sufficiency  of  common;  and  this  rule  holds, 
although  the  lord  continues  seised  of  the  manor  within  which  the 
waste  lies ;  for  though  in  the  statutes  of  Merton  and  Westminster 
the  lord  only  is  mentioned,  yet  as  in  those  days  statutes  were  not 
drawn  with  that  fulness  of  expression  with  which  they  are  at  the 
present  time,  the  term,  "  lord  of  the  manor"  must  be  considered  as 
equivalent  to  "  owner  of  the  soil/'  where  they  stand  in  the  same 
predicament.  It  is  not  necessary,  therefore,  that  the  person  ap- 
proving should  be  lord  of  the  manor ;  a  seisin  in  fee  of  the  waste, 
&c.,  is  sufficient  (s).  It  is  worthy  of  remark,  that  the  statute  of 
Merton  does  not  empower  the  lord  to  approve  against  any  other 
right  of  common,  except  that  of  common  of  pasture,  appendant  or 
appurtenant  (t).  It  does  not  extend  to  common  in  gross,  the  words 
of  the  statute  being  quantum  pertinet  ad  tenementa  sua  (m),  nor  to 
common  of  piscary,  of  turbary  (a:),  estovers,  and  the  like,  the  words 
used  througnout  the  statute  being  pastura  et  communia  pasturce  ( y). 
But  though  the  lord  cannot  approve  against  common  of  turbary, 
yet  where  there  is  common  of  pasture  and  common  of  turbary  m 
the  same  waste,  the  common  of  turbary  will  not  prevent  the  lord 
from  justifying  an  inclosure  against  the  common  of  pasture,  if  he 
leaves  sufficient :  for  they  are  two  distinct  rights,  and  the  concur- 
rence of  these  rights  in  one  person  will  not  make  any  difference  {z). 
In  like  manner,  the  lord  of  the  manor,  or  his  grantee,  may  justify 

{q)  Extended  by  13  Edw.   I.  stat  1,  (0  2  Inst.  87. 

c.  46,  to  approvements  by  lords  against  (u)  2  Inst.  86. 

their   neighbours— Confirmed  by  3  &  4  (x)  Grant  v,  Gwmer,  1  Taunt.  435. 

Edw.  VI.  c.  3;  8  &  9  Vict.  c.  118.  (v)  2  InsL  87. 

(r)  Patrick  v.  Stubbs,  9  M.  &  W.  830.  («)  Fawcett  v.  Strickland^  Willes,  57. 

(*)  Glover  v.  Lane,  3  T.  R.  445. 
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an  approvement  or  inclosure  against  tenants  having  common  of 
pasture^  although  they  have  a  further  right  of  dig^ng  sand,  &c.y  if 
sufficient  common  of  pasture  be  left  (a).  It  is,  however,  observ- 
able, that  if  the  inclosure  operates,  in  fact,  as  an  injury  to  the  other 
rights,  the  commoner  will  be  entitled  to  an  action  for  such  in- 
jury (b).  By  the  approvement  of  part,  agreeably  to  the  rule  laid 
down  in  the  statute  of  Merton,  that  part  is  discharged  of  the 
common,  insomuch,  that  if  the  tenant  who  has  the  common  pur- 
chases that  part,  his  common  is  not  extinguished  in  the  residue  (c). 

If  the  lord  incloses  any  part,  and  does  not  leave  sufficient  com- 
mon in  the  residue,  the  commoner  may  break  down  the  whole  in- 
closure, which  is  upon  the  common,  even  although  he  can  enter 
without  throwing  down  any  part  of  it  {d).  But  if  the  common 
has  been  inclosed  twenty  years,  the  conmioner  cannot  make  an 
entry,  and  even  before  the  3  &  4  Will.  IV.  c.  27,  must  have 
brought  an  assize  of  common  (e).  A  custom  for  the  lord  to  inclose 
without  limit  is  bad,  as  tending  to  destroy  the  rights  of  the  com- 
moner altogether,  but  a  custom  to  inclose  (even  as  against  a  com- 
mon right  of  turbary),  leaving  sufficiency  of  common,  is  good ;  but 
the  onus  of  proving  a  sufficiency  left  lies  on  the  lord  (/). 

By  29  Geo.  II.  c.  36,  the  lords  and  tenants  may  inclose  part  of 
the  common  for  the  purpose  of  planting  and  preserving  trees  fit  for 
timber  or  underwood.  By  31  Geo.  II.  c.  41,  these  powers  are 
declared  to  be  vested  in  tenants  for  life,  or  years  determinable  on 
lives.  By  13  Geo.  III.  c  81,  provision  is  made  for  the  better 
cultivation  of  common  field  lands,  by  agreement  amongst  the  oc- 
cupiers and  owners  (^),  for  regulating,  altering,  &c.,  in  a  similar 
manner  the  time  of  opening  and  shutting  up  stinted  commons,  and 
power  is  given  (by  sect.  16)  to  lords  of  manors,  with  the  consent 
of  three-fourths  of  the  commoners,  to  lease  by  auction  a  twelfth  of 
the  waste  for  any  term  not  exceeding  four  years,  the  net  rent  to  be 
applied  to  the  improvement  of  the  residue  of  the  waste.  By  4  &  5 
Vict.  c.  38,  s.  2,  a  lord  of  a  manor  may  convey  any  quantity  of 
land  not  exceeding  one  acre,  as  a  site  for  a  school  for  the  education 
of  poor  persons ;  and  where  any  portion  of  waste  or  commonable 
land  shall  be  gratuitously  conveyed  by  any  lord  for  such  purpose, 
the  rights  of  all  persons  in  the  land  are  barred  by  the  conveyance. 
And  by  7  &  8  Vict  c.  37,  s.  3,  any  deed  which  shall  have  been  or 
shall  be  executed  under  the  powers  or  for  the  purposes  of  4  &  5 
Vict.  c.  38,  without  any  valuable  consideration,  shall  be  valid,  if 
otherwise  law  fill,  although  the  donor  shall  die  within  twelve  calen- 
dar months  from  the  execution  thereof. 

(a)  Shakespeare  v.  Peppin.  6  T.  It  741.  See  Tapley  ▼.    Wamwright,  5  B.  &  Ad. 

(6)  Fawcett  v.  Strickland,  Willcs,  57.  395. 

(c)  2  Inst.  87.  (/)  Arletty,  Btlu,  supra. 

id)  ArUtt  V.  Ellis,  7  B.  &  C.  346  ;  9  (V)  See  Whiteman  v.  King,  2  H.  Bl.  4 ; 

ibid.  071,  S.C,  6&  7  Will.  IV.  c.  115;  8  &  4  Vict.  c.  81. 
{e)  Creach   v.    IVilmott,  2  Taunt.  160. 
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By  the  General  Inclosure  Act,  41  Geo.  III.  c.  109,  the  provi- 
BioDB  asually  inserted  in  private  enclosure  acts  are  consolidated. 
Allotments  under  private  enclosure  acts  make  the  land  allotted  free- 
hold, unless  the  act  otherwise  directs  (A).  Under  the  above  act  the 
legal  title  to  the  land  allotted  does  not  vest  in  the  allottee  until  the 
execution  and  proclamation  of  the  award  (t);  though  the  local  act 
may,  by  proper  words,  give  the  legal  seisin  and  estate  upon  allot- 
ment only  (A).  But  by  the  1  &  2  Geo.  IV.  c.  23,  s.  2,  it  shall 
be  lawful  for  any  allottee,  who  has  or  shall  be  put  into  possession 
of  his  allotment  by  an  order  of  the  commissioners  in  writing  ac- 
cording to  ihe  form  given  in  the  schedule  to  that  act  and  signed 
by  the  commissioner  or  commissioners,  his  tenant  or  servant,  "  to 
commence,  prosecute  and  maintain  any  action  or  suit  at  law  for  any 
injury  or  damage  that  may  be  done  or  committed  by  any  person  or 
persons  whomsoever  to  the  ground,  soil  or  herbage  of  any  such 
allotment  or  allotments,  or  to  the  walls,  hedges,  fences,  ditches, 
gates,  posts,  rails,  stiles,  doughs,  bridges  or  tunnels  already  erected 
or  to  be  erected  in  or  upon  any  such  allotment  or  allotments,  and 
to  bring,  maintain  or  prosecute  any  action  or  actions  of  ejectment 
for  recovering  the  possession  of  any  such  allotment  or  allotments', 
or  any  part  or  parts  thereof,  from  any  person  or  persons  whomso- 
ever, notwithstanding  the  award  or  awards  of  the  commissioner  or 
commissioners  appointed  in  or  named  by  or  by  virtue  of  any  such 
act  or  acts  now  made  or  passed,  or  to  be  hereafter  made  and  passed, 
shall  not  be  executed  and  perfected  by  such  commissioner  or  com- 
missioners by  virtue  or  in  pursuance  of  any  such  act  or  acts  of 
parliament,  any  thing  in  any  act  or  acts,  or  any  construction  of  or 
implication  from  any  act  or  acts,  or  any  law,  usage  or  custom  to 
the  contrary  in  anywise  notwithstanding"  (/). 

By  sect.  13  of  the  General  Inclosure  Act,  provision  is  made  for  the 
allottees  of  small  allotments  depasturing  their  allotments  in  common 
without  any  enclosure  thereof,  subject  to  "  such  orders  and  regula- 
tions for  the  equitable  enjoyment  thereof,  and  for  the  participation 
of  any  produce  grown  or  to  grow  thereon,  as  such  commissioner 
or  commissioners  may  think  beneficial  and  proper."  By  sect.  14, 
the  allotments  when  made  are  to  be  in  full  bar  and  satisfaction  of 
all  rights  of  common  and  other  rights  previously  existing  in  the 
lands  enclosed,  and,  on  the  making  of  the  award  (or  before,  if  the 
commissioners  so  direct)  all  rights  of  common  and  other  rights 
intended  to  be  extinguished  shall  cease  and  determine. 

Section  36  provides  for  the  due  execution  of  the  award  by  the 
commissioners,  its  enrolment  within  twelve  calendar  months,  or  so 
soon  as  conveniently  may  be,  in  one  of  her  Majesty's  courts  of 
record  at  Westminster,  or  with  the  clerk   of  the  peace  for  the 

(h)  Doe  V.  Daviton,  2  M.  &  S.  17r».  (k)  Doe  v.  Sounder,  5  A.  &  E.  064. 

(i)  Farrer  v.  Billing,  2  B.  &  Aid.  171.  (/)  And  Bee  11  &  12  Vict,  c  90,  s.  11. 
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county  (m) ;  and  for  the  delivery  by  the  officer  of  the  court  or  the 
clerk  of  the  peace  to  any  person  requesting  the  same,  of  "  a  copy 
of  the  said  award,  or  any  part  thereof,  signed  by  the  proper  officer 
of  the  court,  wherein  the  same  shall  be  enrolled,  or  by  the  clerk  of 
the  peace  for  such  county  or  his  deputy,  purporting  the  same  to  be 
a  true  copy ;" — "  And  the  said  award,  and  each  copy  of  the  same  or 
of  any  part  thereof  signed  as  aforesaid,  shall  at  sdl  times  be  ad- 
mitted and  allowed  in  all  courts  whatever  as  I^al  evidence,  &c." 
The  award  when  made  relates  back  to  the  time  of  allotment  (n) ; 
and  it  need  not  contain  all  the  authorities  the  commissioners  had, 
the  presumption  being,  that  they  acted  according  to  their  jurisdic- 
tion, until  the  contrary  appears  (o). 

By  the  8  &  9  Vict.  c.  118,  certain  powers  for  the  enclosure  and 
improvement  of  commons,  &c.  are  given  to  "  The  Inclosure  Com- 
missioners for  England  and  Wales," — **  who  shall  cause  to  be  made 
a  seal  of  the  said  board,  and  shall  cause  to  be  sealed  therewith  all 
awards  and  orders  made  or  confii*med  by  the  commissioners,  in 
pursuance  of  this  act ;  and  all  such  awards  and  orders  and  other 
mstruments  proceeding  from  the  said  board,  or  copies  thereof, 
purporting  to  be  sealed  with  the  seal  of  the  said  board,  shall  be 
received  in  evidence  without  any  further  proof  thereof,  &c." 
(s.  2).  (p). 

The  94th  section  enacts,  that  all  the  land  exchanged,  partitioned 
or  allotted  under  the  act  shall  be  held  by  the  person  to  whom  it  is 
given  in  exchange,  &c.  under  the  same  tenures,  rents,  customs 
and  services,  as  the  land  in  respect  of  which  it  shall  have 
been  so  given  in  exchange,  &c.,  and  the  land  exchanged,  par- 
titioned or  allotted  in  respect  of  leasehold  land  shall  be  deemed 
leasehold,  and  be  held  under  the  same  rents  and  covenants  as  the 
land  in  respect  of  which  it  may  have  been  allotted,  and  the  re- 
mainder or  reversion  thereof  shall  be  vested  in  the  same  lessor 
respectively  as  the  remainder  or  reversion  of  such  other  land  was 
vested  before  the  exchange,  &c.,  except  where  otherwise  directed 
by  the  act. 

The  104th  section  provides  for  the  drawing  up  and  confirmation 
of  the  award  by  the  commissioners,  "imder  their  hands  and  seal," 
and  the  105  th  section  enacts,  "  That  such  confirmation  as  aforesaid 
shall  be  conclusive  evidence  that  all  the  directions  of  this  act  in 
relation  to  such  award,  and  to  every  allotment,  exchai^e,  partition, 
and  matter  therein  set  forth  and  contained,  which  ought  to  have 
been  obeyed  and  performed  previously  to  such  confirmation,  shall 
have  been  obeyed  and  performed,  and  no  such  award  shall  be  im- 
peached by  reason  of  any  mistake  or  informality,  &c.,  and  every 

(m)  Any  omission  to  enrol  it  in  due  {o)  Goodiitlev,  3iilbum9  2'M..&W.S5Z, 

time  is  remedied  by  the  3  &  4  Will.  IV.  (p)  The  69th  section  enables  the  valuer 

c.  87*  to  extinguish  or  suspend  rights  of  com- 

(n)  Doe  V.  IVillis,  5  Bingh.  441.  mon  during  the  inclosure. 
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allotment,  exchange,  &c.  specified  and  set  forth  in  such  award  as 
aforesaid  shall  be  binding  and  conclusive  on  all  persons  whomso- 
ever." 

The  146th  section  enacts — "That  two  copies  of  every  confirmed 
award  shall  be  made,  and  sealed  with  the  seal  of  the  said  commis- 
sioners, and  one  such  copy  shall  be  deposited  with  the  clerk  of  the 
peace  of  the  county  in  which  the  lands  inclosed  shall  be  situate,  who 
IS  hereby  required  to  deposit  and  keep  the  same  among  the  records 
of  the  said  county,  so  that  recourse  may  be  had  thereto  by  any 
persons  interested  in  the  premises,  and  the  other  copy  shall  be  de- 
posited with  the  church  or  chapel-wardens  for  the  time  being  of 
the  parish  in  which  the  lands  or  the  greater  part  thereof  shall  be 
situated,  to  be  kept  by  them  and  by  their  successors  in  office,  with 
the  public  books,  writings  and  papers  of  the  parish,  or  shall  be  de- 
posited  with  such  other  fit  persons  as  the  commissioners  shall 
approve ;  and  all  persons  interested  therein  may  have  access  to  and 
be  furnished  with  copies  of  or  extracts  from  any  such  copy,  on 
giving  reasonable  notice  to  the  person  having  custody  of  the  same, 
and  on  payment  of  two  shillings  and  sixpence  for  such  inspection, 
and  after  the  rate  of  threepence  for  every  seventy-two  words  con- 
tained in  such  copy  or  extract,  and  all  such  copies  of  and  extracts 
from  any  such  copy  of  any  confirmed  award  as  shall  be  furnished 
by  the  clerk  of  the  peace  shall  be  signed  by  the  said  clerk  of  the 
peace  or  his  deputy,  purporting  the  same  to  be  a  true  copy,  and 
every  such  copy  and  extract  so  signed  shall  be  received  in  evidence 
without  further  proof  thereof,  and  every  recital  or  statement  in 
such  confirmed  award,  or  any  sealed  copy  thereof,  shall  be  deemed 
satisfactory  evidence  of  the  matters  therein  recited  or  stated." 

Regulated Pastures{q), — The  1 13th  section  enacts,  "That  it  shall 
be  lawful  for  the  commissioners  on  the  application  in  writing  of 
persons  interested  in  any  land  which  shall  be  directed  to  be  in- 
closed under  this  act,  whose  interest  shall  exceed  in  value  one 
half  of  the  whole  interest  in  such  land  (such  application  to  be 
made  at  any  time  before  the  instructions  to  the  valuer  shall  have 
been  delivered  to  him  under  the  seal  of  the  commissioners  as  here- 
inbefore provided),  to  direct  such  land  or  any  part  thereof  to  be 
converted  into  and  used  as  a  regulated  pasture,  to  be  stocked  and 
depastured  in  common  by  the  persons  mterested  therein,  in  pro- 
portion to  their  respective  rights  and  interests  as  the  same  shall  be 
determined  on  the  examination  of  claims,  and  in  case  part  of  such 
land  only  shall  be  so  directed  to  be  stocked  and  depastured  in 
common,  the  valuer  shall,  subject  to  the  instructions  which  shall 
be  given  to  him  under  the  provisions  of  this  act,  ascertain  and  set 
out  the  part  which  shall  be  so  used  as  a  regulated  pasture,  and 
shall  direct  how  and  at  whose  expense  the  same  shall  be  fenced 

(q)  See  20  &  21  Vict.  c.  31,  ss.  1,  2. 
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and  divided  from  the  residue  of  sach  land,  and  the  valuer,  acting 
in  the  matter  of  such  inclosure,  shaU,  in  every  case  where  land 
shall  be  so  directed  to  be  used  as  a  regulated  pasture,  ascertain  and 
allot  the  respective  stints  or  rights  of  pasturage,  (specifying  the 
respective  numbers  of  the  respective  kinds  of  stock  or  animals  to 
be  admitted  to  the  pasture  in  respect  of  such  respective  stints  or 
rights  of  pasturage,  with  such  option  as  to  equivalent  numbers  of 
the  respective  kinds  of  stock  and  animals  as  he  shall  think  just,  and 
if  he  shall  tibink  fit,  specifying  the  time  during  which  such  stock  or 
animals  may  be  kept  on  the  pasture,)  as  he  shall  adjudge  and 
determine  to  be  proportionate  to  the  value  of  the  respective  rights 
and  interests  of  the  persons  interested  as  aforesaid,  &c/' 

The  1 16th  section  enacts,  "  That  the  right  of  soil  of  and  in  aU 
land  which  shall  be  converted  into  regulated  pastures,  shall,  subject 
to  the  right  of  the  lord  of  the  manor  to  all  or  any  of  the  mines, 
minerals,  stone  and  other  substrata,  where  the  same  shall  be  reserved 
to  him  under  this  act,  and  to  the  other  rights  given  or  reserved  by 
this  act,  and  the  award  in  the  matter  of  such  inclosure,  be  vested  in 
the  persons,  who,  under  the  directions  and  determinations  of  such 
award  shall  be  owners  of  the  stints  or  rights  of  pasture  therein,  in 
proportion  to  the  shares  or  aliquot  parts  which  such  stints  shall  be 
thereby  declared  liable  to  of  any  rate  under  this  act,  as  tenants  in 
common." 

Exchange  of  Right  of  Common^ — The  9  t  10  Vict.  c.  70,  s.  11, 
empowers  the  commissioners,  on  the  application  of  the  parties  in- 
terested in  any  undivided  share,  or  any  cattle  gate  or  other  gate  or 
any  right  of  common  defined  by  numbers  or  stints  over  any  land 
(whether  subject  to  be  inclosed  or  not),  to  make  an  order  of  ex- 
change  of  such  respective  shares  without  the  concurrence  of  the 
other  persons  interested  in  the  land.  The  provisions  of  the  8  &  9 
Vict.  c.  118,  and  this  act,  applicable  to  the  exchange  of  imrf,  are 
to  be  applicable  to  such  exchange,  except  that,  instead  of  a  map, 
a  sufficient  description  of  the  shares,  rights,  &c.  so  exchanged,  and 
of  the  land  on  which  the  exchange  is  to  operate,  may  be  inserted 
in  the  order  or  annexed  thereto  (y). 


V.   Of  the  Remedy  for  Disturbance  of  Right  of  Common  (r). 

Whatever  destroys  the  right  of  common  is  a  nuisance,  and  may 
be  abated  by  the  commoner,  provided  it  can  be  done  without  in- 
terfering with  the  lord's  right  to,  or  interest  in,  the  soil  («).  But 
if  the  nuisance  cannot  be  abated  without  such  interference,  the 

{q)  See  further  on  the  suhject  of  in-  (r)  As    to    the    commoner's    remedy 

closure,  10  &  11   VicL  c.  Ill  ;  11  &  12  against  the  lord  in  equity,  see  Poweil  v. 

Vict,  c.  99;  12  &  13  Vict.  c.  83  ;  20  &21  PowU,  1  Y.  &  J.  159. 
Vict.  c.  31.  (*)  2  Inst.  8d. 
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commoner  must  resort  to  his  ciction  on  the  case^  and  have  satisfac- 
tion in  damages.  If  the  right  of  common  be  partially  injured,  the 
commoner  ought  not  to  abate  the  cause  of  sucn  injury,  more  espe- 
cially if  in  so  doing  he  must  necessarily  interfere  with  the  right  to 
the  soil.  On  this  principle  it  was  held,  in  Cooper  v.  Marshall,  1 
Burr.  265,  that  a  commoner  could  not  justify  digging  up  the  soil 
and  destroying  the  coney-burrows  erected  in  the  common  by  the 
lord,  who  was  entitled  to  free  warren  there.  So  where  the  lord 
had  planted  trees  on  the  common,  and  the  commoner  cut  them 
down,  it  was  held,  that  the  lord  might  maintain  trespass,  and  that 
the  commoner  could  not  justify  the  abatement  of  the  trees  (t). 
Where  a  house  obstructs  the  exercise  of  a*  right  of  common,  the 
commoner  may,  after  notice  and  request  to  the  plaintiff  to  remove 
the  house,  pull  it  down,  though  the  plaintiff  is  actually  inhabiting 
and  present  in  the  house  (u). 

The  usual  remedy  adopted  by  commoners  is  an  action  on  the 
case  for  a  disturbance  of  the  right  of  common,  which  may  be 
maintained  either  against  the  lord  or  the  owner  of  the  soil,  a 
stranger,  or  a  commoner  (x).  If  the  action  is  brought  against  the 
wrong-doer,  title  being  only  inducement,  it  is  not  necessary  to  set 
it  forth;  it  will  be  sufficient  for  the  plaintiff  to  state  in  his  de- 
claration, that  he  was  possessed  of  a  certain  quantity  of  land,  &c., 
and  by  reason  of  such  possession  was  entitled  to  the  right,  in  the 
exercise  of  which  he  was  disturbed ;  secus,  if  it  be  brought 
against  the  lord  (y).  The  right  must  be  truly  stated,  for  otherwise 
the  variance  will  be  ground  of  nonsuit  (z).  If,  to  an  action  on 
the  case  by  a  commoner  for  injuring  his  right  of  common,  the 
defendant  plead  that  he  dug  turves  under  a  licence  from  the  lord, 
he  should  add,  that  sufficient  common  was  lefl  for  the  commoner ; 
and  if  he  do  not,  the  plaintiff  is  not  obliged  to  reply,  that  there  was 
not  sufficient  common  left ;  because  it  is  the  gist  of  the  action,  and 
set  forth  in  the  decfaration  (a).  Case  for  disturbing  the  plaintiff's 
right  of  common  by  turning  on  cattle ;  defendant  pleaded  a  right 
Qt  common  in  himself  and  justified  turning  on  the  cattle,  being  nis 
own  commonable  cattle  levant  and  couchant  on  his  land ;  plamtiff 
must  new  assign,  if  he  intends  to  prove  a  surcharge  (ft). 

In  this  action  the  plaintiff  must  prove  an  injury  sustained,  but 
any  injury  in  the  mmutest  degree  is  sufficient ;  e.  g.  the  taking 
away  tiie  manure  which  has  been  dropped  on  the  common  by  the 
cattle,  although  the  proportion  of  the  damage  sustained  by  the 
plaintiff  be  found  to  amount  to  a  farthing  only  (c) ;  for  if,  where  the 

(t)  Kirby  ▼.  Sadgrooe  {in  error),  1  B.  &  (a)  Greenhow  v.  lUley,  Willes,  619. 

P.  13.  ih)  Bowen  v.  Jenkin,  6  A.  &  E.  911. 

(«)  DavUa  ▼.  mUiamt,  16  Q.  B.  546.  (c)  Pindar  ▼!  Wadtworth,  2  East,  154. 

(x)  Hai$ard7.  Cantr ell thutw.  101.  See  cases  cited  by  Taunton,  J.,  in  Mar- 

(y)  Greenhow  v.  lUley,  Willes,  621.  zeiti  v.  WilUamt,  1  B.  &  Ad.  426,  and 

\z)  Beadeworlh  y.  Torkington,  1  Q.  B.  Bhfild  v.  Payne,  4  B.  &  Ad.  410. 

782. 
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injury  was  small,  a  commoner  could  not  maintain  an  action,  a  mere 
wrongdoer  might  by  repeated  torts  in  course  of  time  establish  evi- 
dence of  a  right  of  common  (rf). 


VI.  Of  Surcharges  by  Commoners, 

Formerly,  if  one  of  the  commoners  had  surcharged  the  common, 
that  is,  haa  put  more  cattle  into  the  common  than  he  was  entitled 
to,  the  commoner  who  was  aggrieved  might  sue  out  a  writ  of  ad- 
measurement of  pasture,  and  by  that  suit  the  common  was  ad- 
measured in  respect  of  all  the  commoners,  as  well  those  who  had 
not  surcharged  as  those  who  had  surcharged  it,  and  the  person 
who  brought  the  action  (e).  An  action  on  the  case  has  been  sub- 
stituted in  the  place  of  this  writ  of  admeasurement,  as  a  more  easy 
and  speedy  remedy ;  and  it  has  been  held,  that  this  action  may  be 
maintainea  by  one  commoner  against  another  for  a  surcharge, 
although  the  plaintiff  himself  has  been  guilty  of  a  surchai^e  (/). 
In  the  declaration,  it  is  not  necessary  for  the  plaintiff  to  set  forth 
the  defendant's  right  of  common,  and  show  in  what  manner  he  has 
exceeded  that  right,  by  putting  on  a  greater  number  or  an  improper 
species  of  cattle;  but  tne  disturbance  may  be  alleged  genendly, 
"  that  the  defendant  wrongfully  and  injuriously  ate  up  and  depas- 
tured the  grass  on  the  common  with  divers  sheep  and  lambs  {g). 
Neither  is  it  necessary  that  the  plaintiff  should  state  that  he  was 
exercising  his  right  of  common  at  the  time  of  the  surcharge  (A). 
But  it  seems  from  Smith  v.  Feverel,  2  Mod.  6,  and  from  a  dictum 
of  the  court  in  Hassard  v.  Cantrell,  Lutw.  107,  that  in  an  action 
against  the  lord  it  is  necessary  to  show  a  particular  surcharge. 


VII.  Prescription— 2  8r  3  Will  IV.  c.  71. 

To  an  action  of  trespass  OMare  clausumf regit,  the  defendant  may 
plead  a  right  of  common  of  pasture,  of  common  of  turbary,  and  of 
common  of  estovers. 

By  2  &  3  Will.  IV.  c.  71  (i),  it  is  enacted,  "That  no  claim  which 
may  be  lawfully  made  at  the  common  law  by  custom,  prescription, 
or  grant,  to  any  right  of  common  or  other  profit  or  benefit,  to  be 
taken  and  enjoyed  from  or  upon  any  land  of  the  king,  his  heirs  or 
successors,  or  any  land,  being  parcel  of  the  Duchy  of  Lancaster, 
or  of  the  Duchy  of  Cornwall,  or  of  any  ecclesiastical  or  lay  person, 
or  body  corporate,  except  such  matters  and  things  as  are  herein 
specially  provided  for,  and  except  tithes,  rent,  and  services,  shall, 

(rf)  See  Patrick  v.   Greenway,  1  Wms.  (g)  jitkiiuon  v.  TeasdaU,  3  WLlg.  278. 

Saund.  846,  6.,  n  (2).  {h)  Wells  v.  Watling,2W.  Bl.  1233. 

(e)  F.  N.  B.  125,  B.  (i)  See  further  on  the  subject  of  Ihis 

(/)  Hobton  V.  Todd,  4  T.  R.  71.  statute,  post,  tit.  "  Nuisance." 
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where  such  right,  profit,  or  benefit,  shall  have  been  actually  taken 
and  enjoyed  by  any  person  claiming  right  thereto  (A),  without  inter- 
ruption (/),  for  the  fiill  period  of  thirty  years,  be  defeated  or 
destroyed  by  showing  only  that  such  right,  profit,  or  benefit,  was 
first  taken  or  enjoyed  at  any  time  prior  to  such  period  of  thirty 
years,  but  nevertheless  such  claim  may  be  defeated  in  any  other 
way  by  which  the  same  is  now  liable  to  be  defeated :  and  when 
such  nght,  profit,  or  benefit,  shall  have  been  so  taken  and  enjoyed 
as  aforesaid,  for  the  full  period  of  sixty  years,  the  right  thereto 
shall  be  deemed  absolute  and  indefeasible,  unless  it  shall  appear 
that  the  same  was  taken  and  enjoyed  by  some  consent  or  agree- 
ment, expressly  made  or  given  for  that  purpose  by  deed  or 
writing." — Although  a  thirty  years'  user,  as  of  right  and  without 
interruption,  cannot  be  defeated  by  showing  only  that  it  com- 
mencea  at  an  antecedent  period,  yet  the  commencement  of  the  user 
may  be  shown  to  have  been  at  such  a  time  (antecedent  to  the  com- 
mencement of  the  thirty  years)  that  the  right  could  never  have 
had  a  legal  origin  either  by  prescription  or  grant  (w). 

By  sect.  4. — "  Each  of  the  respective  periods  of  years  herein- 
before mentioned  shall  be  deemed  and  taken  to  be  the  period  next 
before  some  suit  or  action  wherein  the  claim  or  matter  to  which 
such  period  may  relate  shall  have  been  or  shall  be  brought  into 
question ;  and  no  act  or  other  matter  shall  be  deemed  to  be  an 
interruption',  within  the  meaning  of  this  statute,  unless  the  same 
shall  have  been  or  shall  be  submitted  to  or  acquiesced  in  for  one 
year  after  the  party  interrupted  shall  have  had  or  shall  have  notice 
thereof,  and  ox  the  person  making  or  authorizing  the  same  to  be 
made." 

Sect.  6  enacts,— "That  in  the  several  cases  mentioned  in  and 
provided  for  by  this  act,  no  presumption  shall  be  allowed  or  made  in 
favour  of  any  claim  upon  proof  of  tfie  exercise  or  enjoyment  of  the 
right  or  matter  claimed  for  any  less  period  of  time  or  number  of 
years  than  for  such  period  or  number  mentioned  in  this  act,  as  may 
be  applicable  to  the  case  and  to  the  nature  of  the  claim." — "  This 
provision  is  meant  only  to  encounter  presumptions,  from  an  exercise 
of  the  right  during  such  an  imperfect  period,  that  it  was  exercised 
in  older  times.  The  effect  of  this  clause  is,  that  a  claimant,  proving 
enjoyment  for  less  than  the  specified  time,  shall  not,  on  that 
ground,  carry  back  his  right  to  a  period  before  that  which  his  proof 
extends  to  "  (n). 

By  the  seventh  section,  the  time  during  which  any  disability 
exists,  e.  g.  infancy,  non-compos,  coverture,  or  tenancy  for  life(o), 
or  during  which  any  action  shall  have  been  pending,  and  diligently 

(k)  See  TUkU  ▼.  Brwm,  4  A.  &  E.  869 ;  Oeneral  v.  Mathitu,  27  L.  J.,  Chan.  761. 
and  see  pott,  p.  482.  (n)  Per  Lord  Denman,  C.  J.,  in  Cart  v. 

il)  See  Carr  v.  Foiter,  pott,  p.  481.  Fo»ter,  8  Q.  B.  £87. 

(m)  Mill  y.  Committionert  of  the  New  (o)  Clayton's,  Corbtf,  po§t,  p.  481. 

Forest,  18  C.  B.  60 ;  aee  also  Attorney- 


480  COMMON. 

prosecuted,  (until  abated  by  the  death  of  any  party  (/>),)  shaH  be 
excluded  in  the  computation  of  the  periods  (q),  except  only  where 
the  claim  is  declared  to  be  absolute. 

Under  this  statute,  a  plea  of  enjoyment  of  right  of  common  for 
thirty  years  before  the  commencement  of  the  suit  is  suflScient, 
without  saying  for  thirty  years  next  before  (r).  **  The  4th  section  of 
the  statute  is  nothing  but  an  exposition  of  the  proo/' required  to 
establish  the  right.  It  is  a  mere  Question  of  evidence ;  and  if  the 
plaintiff  joins  in  the  issue  now  offered,  the  defendant  will  not  be 
able  to  get  out  of  the  proof  of  enjoyment  of  the  right  for  thirty 
years  next  before  action."  Per  Tindal,  C.  J.,  .S.  C.  "  That  case 
{Jones  V.  Price)  merely  establishes  that  the  averment  of  '  thirty 
years  before  the  commencement  of  the  suit,'  means  'thirty  years 
next  before  the  commencement  of  the  suit ;'  in  other  terms,  that  the 
omission  of  the  word  '  next '  makes  no  difference. — Taking  the  4th 
and  6th  sections  together,  it  is  clear  that  an  averment  of  enjoyment 
'  for  thirty  years  next  before  the  times  when,  &c.,  is  not  in  conformity 
with  the  act.  The  period  mentioned  in  the  act  is  thirty  years 
next  before  some  suit  or  action  in  which  the  claim  shall  be  brought 
into  question.  Generally  speaking,  that  would  be  next  before  the 
commencement  of  the  suit  in  which  the  pleading  takes  place; 
at  all  events  it  is  not  next  before  the  times  when,  &c."  (s).  Such  an 
enjoyment,  viz.,  for  the  prescribed  number  of  years  before  the 
act  complained  of,  "  gives  an  inchoate  title,  which  may  become 
complete  or  not  by  an  enjoyment  subsequent,  according  as  that 
enjoyment  is   or   is  not  continued  to  the  commencement  of  the 

Before  the  passing  of  this  act,  a  prescriptive  claim  was  a  claim 
of  immemorial  right ;  the  evidence  of  it  was  such  as  a  party  mi^ht 
be  able  to  give  in  such  a  case ;  and  the  jury  were  to  draw  meir  m- 
ference  from  such  proof  as  could  be  produced.  Now,  the  burden 
of  establishing  an  immemorial  right  is  withdrawn,  and  the  proof  is 
limited  to  a  thirty  years'  enjoyment,  but  that  enjoyment  must  be 
proved  to  the  full  extent ;  therefore  proof  of  a  thir^  years'  enjoy- 
ment of  common  of  pasture  is  not  complete,  if  proof  be  given  of  an 
enjoyment  for  twenty-eight  years  immediately  preceding  an  action 
in  which  the  right  is  disputed,  and  it  appear  that  twenty-eight 
years  back  the  enjoyment  was  interruptea,  but  that  the  right  was 
exercised  before  the  interruption :  and  the  party  disputing  the  right 
is  not  bound  to  show  that  such  interruption  was  adverse ;  it  ues 
upon  the  party  prescribing,  under  the  statute,  to  prove  thirty  years' 
uninterrupted  enjoyment  (m).     But  it  is  not  necessary  in  cases  of 

(p)  By  the  Com.  Law  Proc.  Act,  18112,  («)  Per  Lord  Denmtm,  C.  J.,  Riehardt  v. 

8.   135|  actions  no  longer  abate  by  the  Fry,  7  A.  &  E.  698. 

death  of  the  parties  thereto.  (O  Per  Parke,  B.,  Ward  ▼.  Robbu,  15 

iq)  Clayton  v.  Corby,  infra.  M.  &  W.  237. 

(r)  Jones  v.  Pnce,  S  B.  N.  C.  52.  (u)  Bailey  v.  Jppkyard,  8  A.  &  £.  16L 
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tenancies  for  life,  &c.,  under  sect.  7,  to  prove  that  the  whole  time  of 
enjoyment  immediately  preceded  the  action.  It  is  suflScient  if  the 
enjoyment  previous  to  the  tenancy  for  life,  &c.,  and  subsequently, 
up  to  the  commencement  of  the  suit,  make  up  the  prescribed  period. 
Clayton  v.  Corby ^  2  Q.  B.  813.  This,  however,  must  be  specially 
replied.     Pye  v.  Mumford^  post. 

The  "  interruption  "  which  defeats  a  prescriptive  right  under  this 
statute  is  an  adverse  obstruction,  not  a  mere  discontinuance  of 
user  by  the  claimant.  Hence,  in  a  case  under  sect.  1,  where  a  com- 
moner had  ceased  to  use  the  common  during  two  intermediate 
years  of  the  thirty,  having  no  commonable  cattle  at  the  time,  but 
had  used  it  before  and  after ;  it  was  held  to  be  a  question  for  the 
jury  whether  the  right  had  ceased,  or  was  still  substantially  enjoyed, 
and  that  they  were  justified  from  such  evidence  in  finding  a  con- 
tinued enjoyment  of  the  right  during  thirty  years  (a:).  There  must, 
however,  be  an  actual  enjoyment  during  tne^r^^  (y)  and  last  years 
of  the  prescribed  time  (z) ;  and  although,  when  once  the  enjoyment 
as  of  right  has  begun,  no  inteiTuption,  unless  acquiesced  in  for  more 
than  a  year,  will  defeat  the  right  (a),  yet  interruptions,  although  not 
so  acquiesced  in,  may  show  that  such  enjoyment  never  was  of  right, 
but  contentious  throughout  (&). 

A  plea  of  right  of  common  under  the  above  statute  is  a  plea  of 
user,  and  therein  differs  from  a  plea  of  immemorial  prescription,  for 
a  right  claimed  by  user  can  only  be  co-extensive  with  the  user,  and 
is  therefore  divisible,  but  rights  claimed  by  prescription  are  in  their 
nature  entire.  Where,  therefore,  to  an  action  of  trespass  qu.  cLfr., 
the  defendant  pleaded  a  right  of  common  of  pasture  by  thirty  years' 
user  over  a  close  which  contained  3000  acres,  but  the  plaintiff 
proved  that  the  particular  part  of  the  close  on  which  the  trespass 
was  committed  had  been  inclosed,  and  the  inclosure  acquiesced  in, 
for  more  than  a  year,  the  plaintiff  was  held  to  be  entitled  to  a 
verdict  (c). 

By  sect  6, — "  In  all  actions  upon  the  case,  and  other  pleadings, 
wherein  the  party  claiming  may  now  by  law  allege  his  right 
generally,  without  averring  the  existence  of  such  right  from  time 
immemorial,  such  general  allegation  shall  still  be  deemed  sufficient ; 
and  if  the  same  shall  be  denied,  all  and  every  the  matters  in  this  act 
mentioned  and  provided,  which  shall  be  applicable  to  the  case,  shall 
be  admissible  in  evidence  to  sustain  or  rebut  such  allegation ;  and 
in  all  pleadings  to  actions  of  trespass,  and  in  all  other  pleadings 

(x)  Carr  v.  Foster,  8  Q.  B.  581.  (a)  Flight  v.  Thomas,  8  CI.  &  F.  231. 

(y)  But  see  Lawson  v.  Langley,  4  A.  &  (b)  Eaton  v.   Swansea    Waterworks  Co., 

£.  890  :  Hall  v.  Sitif/,  4  B.  N.  C.  381.  17  Q.  B.  267. 

(»)  Lowe  V.   Carpenter,   6    Exch.  825,  (c)  Davies  v.  Williams,  16  Q.  B.  646. 

where,  semble,  per  Parke,  B.,  that  the  right  See  Pear  don  v.  Utiderhill,  ibid,  120. 
should  be  exercised  once  a  year  at  least. 

VOL.  I.  1  I 


1 


482  COMMON. 

wherein,  before  the  passing  this  act  [1st  August,  1832]  it  would 
have  been  necessary  to  allege  the  right  to  have  existed  from  time 
immemorial,  it  shall  be  sufficient  to  allege  the  enjoyment  thereof 
as  of  righty  by  the  occupiers  of  the  tenement  in  respect  whereof 
the  same  is  claimed,  for  and  during  such  of  the  periods  mentioned 
in  this  act  as  may  be  applicable  to  the  case,  ana  without  claiming 
in  the  name  or  right  of  the  owner  of  the  fee,  as  is  now  usually 
done ;  and  if  the  other  party  shall  intend  to  rely  on  any  proviso, 
exception,  incapacity,  disability,  contract,  agreement  or  other 
matter  hereinbefore  mentioned,  or  on  any  cause  or  matter  of  fkct 
or  of  law,  not  inconsistent  with  the  simple  fact  of  enjoyment"  {e,  g, 
a  tenancy  for  life  during  part  of  the  period  (d) ),  "  the  same  shall  be 
specially  alleged  and  set  forth  in  answer  to  the  allegation  of  the 
party  claiming,  and  shall  not  be  received  in  evidence  on  any 
general  traverse  or  denial  of  such  allegation." 

A  plea  under  the  statute  must  state  that  the  enjoyment  was  had 
"  as  of  right."  In  Holford  v.  Hanhinson,  5  Q.  B.  584,  a  plea 
which  omitted  this  statement,  although  it  stated  that  the  defendant 
"  had  used  and  actually  enjoyed,  &c.,  and  still  of  right  ought  to 
have,  use,  &c.,"  was  held  bad  after  verdict.  Where  A.  was  seised 
in  fee  of  a  farm,  which  he  occupied  by  his  tenants,  and  was  tenant 
for  life  of  a  moor,  which  he  occupied  himself,  and  the  tenants  of 
the  farm  had  for  more  than  sixty  years  depastured  their  cattle  on 
the  moor  without  interruption ;  it  was  held,  that  such  user  could 
not  he  as  of  right  within  the  statute,  for  that  the  right  of  the 
tenants  of  the  farm  over  the  moor  was  derived  from  A.,  who  could 
^rant  or  withhold  it  at  pleasure  ;  and  as  he  could  not  have  an  en* 
joyment  as  of  right  against  himself,  so  neither  could  his  tenants  («). 
Evidence  that,  during  the  alleged  enjoyment,  the  estates  over  which 
and  in  right  of  which  it  has  been  exercised  were  held  by  the  same 
person,  disproves  enjoyment  as  of  right;  and  such  unity  of  posses- 
sion need  not  be  pleaded,  but  may  be  given  in  evidence  under  a 
traverse  of  the  enjoyment  as  of  right (/). 


VIII.  Evidence. 

To  a  declaration  in  trespass  for  breaking  and  entering  two  closes 
of  the  plaintiff,  the  defendant  pleaded  that  the  said  closes  were, 
from  time  immemorial,  parcels  of  a  waste,  and  that  he,  the  defend- 
ant, had  a  prescriptive  right  of  common  in  the  waste ;  and  because 
the  closes  were  wrongfully  separated  from  the  residue  of  the  waste, 
he  broke  down  the  gates.      Replication,  that  the  said  closes  were 

(d)  Pye  V.  Mu^ford,  11  Q.  B.  666.  (/)  Clayton  v.  Corbtf,  2  Q.  B.  818. 

{e)   Warhurton  v.  Parke,  2  H.  &  N.  6*. 


COMMON.  483 

not  wrongfully  separated  from  the  residue  of  the  waste,  but  con- 
tinually for  twenty  years  and  more,  and  before  the  first  time  when, 
&c.,  had  been  and  were  separated  and  divided,  and  inclosed  from 
the  residue  of  the  waste,  and  occupied  and  enjoyed  during  that 
time  in  severalty.  Issue  thereon.  It  was  held,  that  the  allega- 
tion in  the  replication,  that  '^  the  said  closes  had  been  inclosed 
firom  the  resiaue  of  the  waste,  and  enjoyed  in  severalty,"  was 
divisible,  and  satisfied  by  proof  that  any  part  of  the  closes  in 
which  the  trespasses  were  committed  had  been  so  inclosed  for  that 
period,  and  that  the  plaintiff  might  therefore  recover  j^ro  tanto{g). 
By  the  Common  Law  Procedure  Act,  1852,  sect.  76,  it  is  provided, 
that  aU  pleadings  "  capable  of  being  construed  distributively  shall 
be  taken  distributively,  and  if  issue  is  taken  thereon,  and  so  much 
thereof  as  shall  be  sufficient  answer  to  part  of  the  causes  of  action 
proved  shall  be  found  true  by  the  jury,  a  verdict  shall  pass  for  the 
defendant  in  respect  of  so  much  of  the  causes  of  action  as  shall  be 
answered,  and  for  the  plaintiff  in  respect  of  so  much  of  the  causes 
of  action  as  shall  not  be  so  answered." 

A  plaintiff  in  trespass  was  the  occupier  of  a  farm,  called  Tyr 
Adam,  situate  within  a  manor  adjoining  a  mountain,  and  claimed 
to  be  exclusive  owner  of  that  part  of  the  mountain  next  adjoining 
his  farm.  The  question  being,  whether  he  was  exclusive  owner  of 
the  soil,  or  had  a  right  of  common  only  over  that  part  of  the  moun- 
tain, the  defendant,  in  order  to  show  that  the  plamtiff  had  not  the 
right  of  soil,  produced  from  the  rolls  of  the  manor  an  instrument, 
purporting  to  be  a  presentment  in  the  year  1759,  wherein  the 
jurors,  afler  reciting  that  they  were  sworn  to  view  such  part  of  the 
waste  land  as  lieth  within  the  lordship,  as  was  claimed  by  A.  B. 
to  belong  to  his  tenement  called  Tyr  Adam,  upon  their  oaths  said, 
that  they  had  considered  the  claim  and  the  evidence,  and  presented 
that  all  the  said  lands  within  the  said  boundaries  were  part  and 
parcel  of  the  common  called  K.,  and  that  neither  the  said  A.  B., 
nor  the  tenants  or  occupiers  of  the  tenement  called  Tyr  Adam,  had 
any  right  to  the  same,  or  any  greater  right  than  such  as  the  other 
freehold  tenants  of  the  lordship  had  for  their  commonable  cattle. 
It  was  held,  that  this  instrument  was  not  admissible  in  evidence ; 
first,  not  as  a  presentment,  because  the  homagre  had  no  right  to 
decide  the  claim  made  by  an  individual  to  the  freehold  (,A) ;  nor  as 
an  award,  because  there  was  no  mutual  submission,  either  express 
or  impUed  ;  nor  as  evidence  of  reputation,  because  it  was  on  the 
face  of  it  made  post  litem  motam  (i). 

Levancy  and  CowcAflwcy.— Trespass  for  entering  plaintiff's  close 
with  cows  and  sheep,  and  destroying  his  grass.    As  to  the  cows, 

{g)  Tapley  v.  Wainwright,  5  B.  8f  Ad.  (A)  See  Daniel  v.  mikin,  7  Exch.  429. 

395.  (t)  Richardi  v.  Bataeti,  10  B.  &  C.  657. 

11? 


484  COMMON. 

defendant  prescribed  for  common,  for  all  cattle  (except  sheep)  levant 
and  couchant  on  defendant's  messuage,  and  one  acre  of  land ;  the 
issue  was  on  the  levancy  and  couchancy.  The  evidence  was,  that 
defendant  was  seised  of  a  copyhold  messuage,  and  one  acre  of 
pasture  land ;  that  he  foddered  eight  or  nine  cows  in  the  yard  of 
the  said  messuage  with  hay  brought  from  another  farm  about  two 
miles  off.  Lord  Raymond^  C.  J. :  "  These  cows  cannot  be  levant 
and  couchant  upon  the  one  acre ;  for  I  am  clear  that  levancy  and 
couchancy  is  a  stint  of  common  in  contradistinction  to  common  sans 
nombre,  and  signifies  only  so  many  as  the  messuage  or  farm  will 
by  its  produce  maintain ;  and  it  was  so  resolved  in  the  case  of  the 
town  of  Derby  (A).  I  know  there  are  cases  which  say,  that  fod- 
dering in  a  yard  makes  a  levancy  and  couchancy,  but  then  the 
meaning  is,  foddering  with  stubble,  &c.  produced  from  the  mes- 
suage or  land  itself,  to  which  the  yard  belongs  ;  for  example,  if  an 
acre  of  land  will  produce  only  so  much  hay,  &c.  as  will  maintain 
but  one  cow,  the  occupier  shall  not  put  two  on  the  common,  be- 
cause he  fodders  them  in  the  yard  with  the  produce  of  other  land ; 
for,  by  the  same  rule,  he  might  put  1,000  of  his  own,  or  of  other 
persons,  and  deprive  the  other  commoners  of  the  benefit  of  com- 
mon" (/). 

Trespass  for  impounding  plaintiff's  colt  and  three  fillies.  De- 
fendant set  out  his  right  to  a  messuage,  with  the  appurtenants,  to 
which  the  defendant  had  a  right  of  common  belonging  to  the  loc.  in 
quo,  and  that  defendant  took  the  cattle  damage  feasant ;  plaintiff 
replies,  that  he  is  possessed  of  a  copyhold  messuage  in  Drayton, 
and  prescribes  for  a  right  of  common  in  the  loc,  in  quo,  for  all  com- 
monable cattle,  levant  and  couchant  on  the  said  messuage,  at  all 
times  of  the  year.  Defendant  traverses  the  levancy  and  couchancy 
of  the  beasts  taken,  and  issue  thereon.  It  appeared  by  the  evi- 
dence, that  the  plaintiff's  messuage  was  only  a  yard  where  the 
horses  were  foddered,  and  one  acre  of  orchard,  with  the  produce  of 
which  the  plaintiff  could  not  maintain  the  colt  and  three  fillies,  and 
for  that  reason  he  foddered  them  with  hay  and  straw  from  oth^r 
land  hired  by  him;  per  Lee,  C.  J.:  "These  beasts  cannot  be 
levant  and  couchant  on  this  yard,  though  they  are  foddered  there, 
unless  they  can  be  foddered  with  the  produce  of  the  messuage ; 
and  so  it  was  determined  by  Lord  Raymond,  in  Rogers  v.  Ben- 
stead,  at  Cambridge,  1727,  after  much  consideration,  that  levancy 
and  couchancy  signify  what  the  produce  of  the  estate  will  bear, 
and  is  a  stint  of  common  with  respect  to  other  commoners ;  and  I 
know  no  difference  as  to  this,  whether  the  common  is  for  the  whole 
year,  or  for  half  a  year  only"  (im).  "  The  rule  now  is,  that  such  cattle 

(At)  Af(9//or  v.  <S]pafeiiuii»,  1  Wms.  Saund.  Serjt.  Leeds:  quoted  by  Bayley,  J.,  in 

848.  Cheesman  v.  Hardham,  1  B.  &  Aid.  711. 

(/)  Rollers   v.  Benstead^  Cambr.  Sum.  (m)  FulcJier  v.  Scaleif  Norfolk  Summ. 

Asa.  1727,  cor.  Lord  RAymond,  C.  J.,  MS.  Asa.  1788,  MS.  Serjt.  Leeds. 
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only  are  to  be  holden  levant  and  couchant  upon  the  inclosed  land, 
as  that  land  will  keep  during  the  winter.  It  has  been  argued,  that 
the  rule  includes  sucli  as  the  land  will  keep  during  the  whole  or 
any  part  of  the  year ;  but  that  is  not  so  :  the  real  Question  is,  has 
this  defendant  turned  more  cattle  on  the  common  tlian  the  winter 
eatage  of  his  ancient  tenement,  together  with  the  hay  and  produce 
obtained  from  it  during  the  summer,  is  capable  of  maintain- 
ing" (w). 

(n)  Per  Parke,  B.,  in  Whiteloek  v.  Hutchinem,  2  M.  &  Rob.  205. 
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1 .  Of  the  Action  for  Brectch  of  Covenant, 

Covenants  are  of  two  kinds:  1.  Express.  2.  Implied,  or  cove- 
nants in  law.  An  express  covenant  is  an  agreement  entered  into 
by  deed  indented  or  deed  poll,  between  two  or  more  persons,  for 
the  performance  of  certain  acts,  or  for  the  forbearance  to  do  cer- 
tain acts.  An  implied  covenant,  or  covenant  in  law,  is  an  agree- 
ment raised  by  implication  of  law  between  two  or  more  persons 
in  a  deed  indented  or  deed  poll,  from  certain  technical  expres- 
sions used  therein.  For  the  violation  of  ao;reements  of  this  kind 
the  law  has  provided  a  remedy  by  action  of  covenant,  wherein  the 
party  injured  may  recover  damages  in  proportion  to  the  loss  sus- 
tained. Where  it  is  necessary  to  enforce  the  actual  performance 
of  any  agreement,  e.  g,  the  conveyance  of  land,  execution  of  deeds, 
&c.,  application  must  be  made  to  a  court  of  equity  for  what  is 
termed  a  specific  performance ;  for  in  the  action  of  covenant  da- 
mages only  for  the  non-performance  can  be  recovered. 

A  party  bringing  covenant  on  a  deed  poll  must  be  named  therein ; 
for  where,  upon  the  face  of  the  deed  poll,  it  appeared,  that  the  de- 
feiKlant  promised  to  do  a  certain  act,  without  saying  that  he  pro- 
mised the  plaintiff,  it  was  held  that  an  action  would  not  lie  (a). 
Covenant  lies  for  rent  reserved  by  indenture,  and  accruing  before  a 
re-entry  for  a  forfeiture,  notwithstanding  the  lessor  has  re-entered, 
and  under  such  re-entry  is  to  have  the  premises  again,  '^  as  if  the 
indenture  had  never  been  made ;  '*  or,  in  other  words,  re-entry  for 
breach  of  covenant  is  no  bar  to  covenant  for  rent  accrued  before 
the  re-entry  (b).  So  an  assignee  of  a  lease  is  liable  for  the  breach 
of  a  covenant  running  with  the  land  incurred  in  his  own  time,  al- 
though the  action  is  not  commenced  until  after  he  has  assigned  over 
the  premises  (c).  Where  in  covenant  for  the  further  yearly  rent 
stipulated  for  in  case  of  converting  pasture  into  tillage,  the  de- 

(a)  Grten  v.  Hwrne,  Salk.  Id7.  178. 

(6)  Ilarts/utme  y.   fFa/Jon,  4  B.  N.  C.  (c)  Harley  v.  A'»v»  1  C.  M.  &  R.  18. 


488  COVENANT. 

fendant  pleaded,  that  the  plaintiff  accepted  the  original  rent,  as  and 
for  the  rent  due,  without  demanding  the  additional  rent ;  it  was 
held,  that  the  right  of  the  plaintiff  to  recover  a  sum  of  money,  as 
stipulated  damages  and  as  additional  rent,  was  not  waived  by  re- 
ceiving the  sum  due  for  the  original  rent ;  aliter,  if  it  were  a  for- 
feiture (rf). 

If  A.  promises,  by  deed,  not  to  do  a  certain  act,  an  action  of 
covenant  may  be  maintained,  for  the  breach  of  such  promise ;  but 
an  action  on  the  case  will  not  lie.  As  where  A.  recovered  a  debt 
of  7/.  lOs,  against  B.,  and  B.  paid  A.  7/.,  whereupon  A.  by  deed 
released  all  actions,  executions,  &c.  to  B.,  and  in  the  same  deed 
promised  to  discharge  all  executions  against  B.  upon  the  same 
judgment,  but  afterwards  sued  out  execution  thereon :  the  court 
were  of  opinion,  that  the  promise  being  by  deed,  B.'s  remedy  was 
by  an  action  of  covenant,  and  not  assumpsit  (e).  The  defendants, 
by  deed  of  18th  April,  1838,  contracted  to  employ  the  plaintiff  in 
the  management  of  certain  chemical  works  for  the  term  of  seven 
years,  from  the  30th  of  June  then  next,  with  a  proviso,  that  if  a 
certain  process  on  which  the  plaintiff  was  then  engaged  should  not 
be  in  operation  on  the  21st  of  June,  then  the  defendants  should 
after  that  day  have  power  to  determine  the  contract  by  notice  in 
writing.  On  the  9th  of  August  a  second  agreement  in  writing, 
not  under  seal,  was  entered  into  between  the  parties,  whereby  the 
time  for  bringing  the  process  into  operation  was  extended  to  21st 
of  December,  1838.  The  plaintiff  having  brought  assumpsit  upon 
the  second  agreement,  for  a  breach  of  stipulations  contained  in  the 
deed ;  it  was  held,  that  the  action  could  not  be  maintained,  the 
second  agreement  being  merely  an  agreement  for  the  extension  of 
the  time  mentioned  in  the  deed,  and  not  an  agreement  incorpo- 
rating that  deed,  which  was  still  in  force  (/). 

IVhere  Assumpsit  will  lie  though  there  be  a  Deed,— AMhough 
it  is  a  general  rule  that  assumpsit  will  not  lie,  where  there  is 
a  remedy  of  a  higher  nature  (Shach  v.  Anthony,  1  M.  &  S.  573; 
Saber  v.  Harris,  9  A.  &  E.  532)  co -extensive  with  the  contract 
declared  on(^),  yet  there  are  some  exceptions  to  this  rule;  as 
where  two  persons  entered  into  articles  of  partnership  for  a  term 
of  years,  and  the  deed  contained  a  covenant  to  account  yearly,  and 
to  adjust  and  make  a  final  settlement  at  the  expiration  of  the  part- 
nership ;  and  they  dissolved  the  partnership  before  the  years  were 
expired,  and  accounted  together,  and  struck  a  balance,  which  was  in 
favour  of  the  plaintiff,  including  several  items  not  connected  with 
the  partnership,  and  the  defendant  promised  to  pay  it :  it  was  held, 

(d)  Denton  v.  Richmond,  1  C.  &  M.  734.  (g)  Per  Tindal,  C.  J.,  Fiimer  v.  Bumby, 

(e)  Bennus  v.  Guyldley,  Cro.  Jac.  505.         2  M.  &  G.  529  ;  Ansell  v.  Baker,  15  Q.  B. 


Gwynne  v.  Davy,  1  M.  &  G'.  857.  20. 
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that  assumpsit  would  He  on  such  express  promise  (h).  And  Buller, 
J.,  observed,  that  if  no  other  articles  had  been  introduced  into  the 
account,  but  those  relating  to  the  partnership,  he  should  still  have 
been  of  opinion,  that  assumpsit  might  have  been  maintained ;  for 
the  question  then  would  have  been,  whether  a  previous  partnership 
being  dissolved,  and  an  account  settled,  was  or  was  not  in  point  of 
law  a  suflScient  consideration  for  a  (new  and  independent)  promise. 
He  had  no  difficulty  in  saving,  that  it  was.  Foster  v.  Allanson, 
2  T.  R.  479.  But  it  is  otherwise  if  the  payment  of  the  money  is 
secured  by  a  deed,  and  a  balance  is  struck  merely  to  ascertain  the 
amount  due  under  it.  Middleditch  v.  JS//w,  2  Exch.  623.  A 
stronger  exception,  however,  to  the  general  rule  above  mentioned 
will  be  found  in  the  case  of  Nurse  v.  Craig j  ante,  p.  332. 

In  Burnett  v.  Lynch,  6  B.  &  C.  689,  it  was  held,  that  case  (not  co- 
venant) lay  by  the  assignor  against  the  assignee  of  a  lease  assigned 
by  deed  poll,  upon  his  implied  duty  to  perform  the  covenant  in  the 
oririnal  lease,  although  the  assignor  had,  by  the  assignment,  parted 
with  all  his  interest ;  and  that,  although  assumpsit  might  lie,  case 
was  the  better  form  of  action  for  the  injury  sustamed  by  the 
assignor,  in  consequence  of  the  assignee's  breaches  of  covenant. 
"  That  case  (of  Burnett  v.  Lynch)  proceeds  upon  the  ground  that 
during  the  continuance  of  the  interest  of  the  assignee  there  is  a 
duty  on  his  part  to  pay  the  rent  and  perform  the  covenants. — The 
effect  of  the  assignment  is,  that  the  (original)  lessee  becomes  surety 
to  the  lessor  for  the  assignee,  who,  as  between  himself  and  the 
(original)  lessor,  is  the  prmcipal,  bound,  whilst  he  is  assignee,  to 
pay  the  rent  and  perform  the  covenants  running  with  the  estate, 
and  the  surety,  after  payiujg  the  debt  or  discharging  the  obligation 
to  which  he  is  liable,  nas  his  remedy  over  against  the  principal "  (i). 

Where  a  plaintiff  advanced  money  upon  the  security  of  a  mort- 
gage, which  contained  no  covenant  for  the  payment  of  money 
advanced  by  the  plaintiff,  but  merely  gave  the  plaintiff  the  security 
of  the  mortgaged  premises :  it  was  held,  that,  the  advance  being 
made  at  the  request  of  the  defendants,  raised  a  contract  by  parol 
for  the  repayment,  which  was  not  merged  in  a  security  of  a  higher 
nature,  the  mortgage,  in  such  a  case,  Jbein^in  the  nature  of  a  colla- 
teral security  only.  Yates  v.  Aston,  4  Q.  B.  196.  Secus,  however, 
if  there  be  a  covenant  to  pay  in  the  mortgage  deed  ;  Middleditch 
V.  Ellis,  2  Exch.  623 ;  whether  such  covenant  be  absolute,  or  only 
conditional,  as  by  a  trustee  to  pay  out  of  any  trust  funds  that  might 
come  to  his  hands;  Matthew  v.  Blachmore,  26  L.  J.,  Exch.  150; 
and,  although  a  deed  be  intended  as  a  security  only  for  an  existing 
debt,  if  it  be  made  for  the  identical  debt,  and  between  the  same 
parties,  the  remedy  on  the  simple  contract  is  taken  away.  Price 
V.  Moulton,  10  C.  B.  661. 

{h)  An  express  promise  is  not  however  (i)  Per  Lord  Denmatit  C.  J.,  Wolveridge 

necessary ;  per  Parke,  B.,   Wray  v.  Mile-       v.  Steward,  1  C.  &  M.  644. 
$toH€,  5  M.  &  W.  24. 
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II.   Of  the  Construction  of  Covenants. 

Covenants  are  to  be  construed  according  to  the  obvious  intention 
of  the  parties,  as  collected  from  the  whole  context  of  the  instru- 
ment, ^*ex  anteoedentibus  et  consequentibuSy  and  according  to  the 
reasonable  sense  and  construction  of  the  words"  (i)«  If  diere  be 
any  ambiguity,  then  such  construction  shall  be  made  as  is  most 
strong  against  the  covenantor  {k) ;  for  he  might  have  expressed 
himself  more  clearly.  In  Uke  manner,  where  the  words  of  the 
grant  are  doubtful,  they  are  to  be  construed  in  favour  of  the  grantee. 
This  general  principle  has  been  applied  to  the  construction  of  leases. 
Hence  it  has  been  held,  that  under  a  lease  for  fourteen  or  seven 
years,  the  lessee  only  has  the  option  of  determining  it  at  the  end  of 
the  first  seven  years.     Doe  v.  Dixon^  9  East,  15. 

It  is  immaterial  in  what  part  of  a  deed  any  particular  covenant 
is  inserted  (Z) ;  for,  in  the  construction  of  it,  the  whole  deed  must 
be  taken  into  consideration,  in  order  to  discover  the  meaning  of 
the  parties ;  as  where  in  a  lease  of  a  colliery,  two  lessees  cove- 
nanted Jointly  and  severally  in  manner  following ,  viz.  &c. — here 
followed  a  number  of  covenants  in  respect  of  the  working  of  the 
colliery,  wherein  the  lessees  covenanted  jointly  and  severally ;  then 
followed' a  covenant,  that  the  monies  appearing  to  be  due  should 
be  accounted  for  and  paid  by  the  lessees,  their  executors,  &c.,  not 
saying,  "  and  each  of  them ;'  it  was  held,  that  the  general  words, 
at  the  beginning  of  the  lease,  "jointly  and  severally  in  the  manner 
following,"  extended  to  all  the  subsequent  covenants  on  the"  part 
of  the  lessees  throughout  the  deed,  there  not  being  anything  in  the 
nature  of  the  subject  to  restrain  those  words  to  the  former  part  of 
the  lease  (m). 

In  conformity  with  the  rules  before  laid  down  for  the  construction 
of  covenants,  and  in  support  of  the  apparent  intention  of  the  parties, 
covenants  in  large  and  general  terms  have  been  frequently  nar- 
rowed and  confined.  As  where  A.  leased  a  manor  to  B.  for  years, 
excepting  all  woods,  great  trees,  timber  trees,  and  underwood,  &c., 
and  covenanted  with  the  lessee,  that  he  might  take  fire-bote,  super 
dicta  premissa ;  it  was  held,  that  the  lessee  could  not  take  fire-bote 
in  a  close  of  wood,  parcel  of  the  manor,  because,  by  the  exception 
of  the  wood,  the  soil  thereof  was  excepted ;  and  the  words  super 
premissa  should  be  intended  of  such  things  only  as  were  demised. 
It  was  admitted,  however,  that,  by  the  covenant,  the  lessee  was 
entitled  to  take  the  wood  upon  the  other  lands,  for  though  the 
wood  was  excepted,  yet  the  land  was  demised  («).     So  where  the 

( t)  Per  Lord  Ellenborough,  C.  J.,  Ig-  (m)  Duke  qf  Northumherland  v.    Ward 

gulden  V.  May,  7  East,  241.  Errington,  5  T.  It  522.     See  Copland  ▼. 

(k)  Per  Man^ldf  C.  J.,  Flint  ▼.  Bran-  Laporte,  3  A.  &  E.517. 

don,  1  N.  R.  78.  (n)  Cage  v.  Paxlin,  1  Leon,  lift,  cited 

(/)  Per  Buller,  J.,  5  T.  R.  526.  by  Lord  Ellenborougk,  C.  J.,  7  East,  24L 
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defendant  sold  to  the  plaintiff  a  lease  for  years  of  a  manor,  and 
entered  into  a  bond,  with  a  condition  that  he  would  not  do,  nor 
had  done,  any  act  to  disturb  the  plaintiff,  but  that  the  plaintiff 
should  hold  and  enjoy  without  the  disturbance  of  the  vendor,  or 
any  other  person :  it  was  held,  that  the  condition  was  confined  to 
acts  done  or  to  be  done  by  the  vendor  only,  for  that  the  words 
subsequent  to  "  but"  were  referrible  to  the  previous  sentence  (o). 

Where  A.,  in  consideration  of  a  certain  fine  and  yearly  rent,  de- 
mised land  for  twenty-one  years,  and  covenanted,  at  the  end  of 
eighteen  years  of  the  term,  or  before,  on  reauest  of  the  lessee,  to 
grant  a  new  lease  of  the  premises  "  for  the  like  fine,  for  the  like 
term  of  twenty-one  years,  at  the  like  yearly  rent,  with  all  covenants 
as  in  that  indenture  were  contained ;"  it  was  held,  that  this  cove- 
nant was  satisfied  by  a  tender  of  a  new  lease  for  twenty-one  years, 
containing  all  the  former  covenants,  except  the  covenant  for  future 
renewal  (p). 

The  plaintiff  declared  upon  an  indenture,  whereby  the  defendant 
demised  to  the  plaintiff,  for  a  term  of  years,  certain  parts  of  a  mes- 
suage then  lately  parted  off  from  the  part  occupied  by  the  de- 
fenaant,  with  certain  easements  belonging  to  the  same,  and  a  por- 
tion of  an  adjoining  yard ;  and  the  defendant  covenanted  that  he 
would  permit  the  lessee  (the  plaintiff)  to  have  the  use  of  fhe  pump 
in  the  said  yard  jointly  with  the  defendant,  whilst  the  same  should 
remain  there,  paying  half  the  expenses  of  keeping  it  in  repair.  The 
plaintiff  assigned  for  breach,  that,  during  the  continuance  of  the 
lease,  the  defendant,  without  reasonable  cause,  and  in  order  to  injure 
the  plaintiff,  took  away  the  pump,  although  the  plaintiff  was  willing 
to  have  paid  half  the  expenses  of  keeping  the  same  in  repair.  On 
demurrer,  it  was  held  that  the  breach  was  ill  assigned ;  for  the  use 
of  the  pump  was  not  a  specific  subject  of  the  demise  {q) ;  and  by  the 
introduction  of  the  words,  "  whilst  the  same  should  remain  there," 
it  appeared  that  the  lessor  meant  to  reserve  to  himself  the  liberty 
of  removing  the  pump  from  whatever  capricious  or  unreasonable 
motive  he  might  do  so ;  and  that  it  was  not  inconsistent  with  the 
stipulation,  that  the  lessee  should  pay  half  the  expenses  of  repair, 
whilst  the  pump  remained  on  the  demised  premises  (r). 

Where  a  lessee  of  a  house  and  garden  for  a  term  of  years  cove- 
nanted with  the  lessor  not  to  use  or  exercise,  or  permit  or  suffer  to 
be  used  or  exercised,  upon  the  demised  premises,  or  any  part 
thereof,  any  trade  or  business,  &c.,  without  the  licence  of  the  lessor, 
&c.,  and  afterwards  without  the  licence  of  the  lessor  assigned  tlie 
lease  to  a  schoolmaster,  who  carried  on  his  business  in  the  house 

(o)  Broughton  v.  Conway,  Moore,  68 ;  N.  R.  449. 

cited  by  Lord  EHevhormigh^  C.  J.,  in  Gale  (9)  The  demise  of  the  use  of  a  thing  is 

▼.  Reedt  8  East,  89  *,  and  see  Smith  v.  the  demise  of  the  thing  itself.     P&mfrti  v. 

Gmpton,  3  B.  &  Ad.  199.  Rieroft,  1  Wms.  Saund.  821. 

(P)  Iggulden  ▼.  May  (Exch.  Cham.),  2  (r)  Rhodeiv.  BuUard,  7  East,  116. 
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and  premises ;  it  was  held,  that  the  assignment  was  a  breach  of 
this  covenant  («).  But  where  the  covenant  was  not  to  exercise  the 
particular  trades  or  businesses  specified,  "  or  any  offensive  trade," 
it  was  held,  that  it  was  not  a  trade  to  use  the  house  as  a  lunatic 
asylum :  the  word  trade  in  this  covenant  being  applicable  only  to 
a  business  conducted  by  buying  and  selling  (0*  A  covenant  by  a 
lessee  of  a  theatre  not  to  encumber  is  not  broken  by  the  giving  of 
warrants  of  attorney  to  bojia  fide  creditors,  under  which  judgments 
(which  by  the  13th  section  of  the  1  &  2  Vict  c.  110,  are  a  charge 
on  real  property)  are  entered  up  (m).  A  covenant  to  pay  as  pur- 
chase money  for  property  a  certain  sum,  part  thereof  in  cash  on  a 
certain  date,  and  the  remainder  by  four  promissory  notes,  is  a  cove- 
nant for  payment  of  the  purchase  money  when  the  notes  become 
due,  and  is  not  performed  by  the  giving  of  the  notes  only  (x). 


III.  Of  the  different  Kinds  of  Covenants. 

1 .  Erpress,  p.  492. 

Running  with  the  Land^  p.  496. 

2.  Implied,  p.  498. 

3.  Alternative^  p.  501. 

4.  Joint  and  Several^  p.  502. 

5.  Void  or  Illegal,  p.  507. 


1 .  Of  Express  Covenants, 

There  is  not  any  precise  form  of  words  necessary  to  constitute 
an  express  covenant :  any  form  of  words  or  mode  of  expression 
in  a  deed,  which  clearly  evinces  an  agreement,  will  amount  to  a 
covenant,  for  breach  whereof  an  action  of  covenant  may  be  main- 
tained (y).  As  if  it  be  agreed  between  A.  and  B.  by  deed,  that  B. 
shall  pay  to  A.  a  sum  of  money  for  his  lands  on  a  certain  day ; 
these  words  amount  to  a  covenant  by  A.  to  convey  the  lands  to  B. 
on  that  day  (z).  So  if  a  lessee  for  years  covenant  to  repair,  "  pro- 
vided always,  and  it  is  agreed,  that  the  lessor  shall  find  great 
timber ;"  this  word  agreed  will  make  a  covenant  on  the  part  of  the 
lessor  to  find  great  timber  (a).  Secus,  if  the  word  agreed  had  been 
omitted  (b).  So  if  A.  lease  to  B.  on  condition  that  he  shall  acquit 
the  lessor  of  charges,  ordinary  and  extraordinary,  and  shall  keep 
and  leave  the  houses  at  the  end  of  the  term  in  as  good  a  plight  as 

(»)  Doe  V.  Keeling,  1  M.  &  S.  95  ;  ace.  (y)  Per   Parke,     B.,    Righy    ▼.    Great 

Wickenden  v.  Webster,  6  E.  &  B.  387.  Western  Railway,  14  M.  &  W.  815. 

(t)  Doe  V.  Bird,  2  A.  &  £.  161.  («)  Pordage  v.  Cole,  1   Wms.   Saund. 

(m)  Crqft  V.  Lumley  (Dom.  Proc),  27  819/. 

J.,  Q,  B.  321.  {a)  1  Roll.  Abr.  518,  (C.)  pi.  2. 

(x)  Dixon  V.  Holdroyd,  27  L.  J.,  Q.  B.  (6)  IHd.  pi.  8. 
43. 
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he  found  them ;  if  he  does  not  leave  them  in  good  repair,  an  action 
of  covenant  Hes  (c).  So  where  covenant  was  brought  on  a  writing 
sealed,  whereby  the  defendant's  testator  acknowledged  himself  to 
be  accountable  to  the  plaintiff  for  all  such  monies  as  should  be 
charged  by  plaintiff  on  A.  to  be  paid  to  B, ;  and  alleged  that  he 
the  plaintiff  charged  a  certain  sum  of  money  on  A.  to  be  paid  to 
B.,  and  that  the  defendant's  testator  had  not  paid  it;  it  was 
objected,  that  covenant  did  not  lie,  and  that  the  proper  form  of 
•action  was  an  action  of  account ;  but  it  was  held,  that  covenant 
would  lie  in  this  case,  and  on  any  words,  in  a  deed  purporting  to 
be  an  agreement  for  the  payment  of  money  (rf).  So  in  a  case  of 
a  lease  for  years  rendering  rent,  it  was  adjudged  that  the  word 
render  made  a  covenant  (e).  So  where  covenant  was  brought 
against  the  executrix  of  an  assignee  of  a  lessee  for  years  by 
indenture,  for  rent  arrear  in  the  time  of  the  executrix,  upon  the 
words  yielding  and  paying ;  it  was  held,  that  the  action  would  lie  ; 
and  the  opinion  of  the  court  was,  that  the  words  "  yielding  and 
paying,"  in  the  indenture,  made  an  express  covenant,  and  were  not 
a  bare  covenant  in  law  (/).  So  in  covenant  against  the  assignee 
of  lessee  for  years,  upon  an  indenture  whereby  plaintiff  demised  to 
the  lessee  a  house,  excepting  a  room,  with  free  liberty  of  passage 
unto  the  room  excepted ;  lessee  assigned  the  lease,  and  the  as- 
signee stopped  the  passage  ;  whereupon  plaintiff  brought  this 
action,  declaring  for  a  breach  of  covenant.  Resolved  by  the 
court,  that  this  exception  amounted  to  a  reservation,  upon  which 
covenant  would  lie ;  and  they  compared  it  to  the  preceding  case  of 
rent  reserved,  where  covenant  will  lie  upon  the  words  of  reserva- 
tion, without  any  express  words  of  covenant  (g). 

But  it  must  be  clear,  that  the  words  are  meant  to  operate  as  an 
agreement,  and  not  merely  as  words  of  qualification  or  condition. 
For  where  an  assignee  took,  from  a  lessee,  leasehold  premises 
"  subject  to  the  payment  of  the  yearly  rent  and  to  the  performance 
of  the  covenants  in  the  lease ;"  it  was  held,  that  these  words  did 
not  constitute  an  agreement  for  the  payment  of  rent,  &c.  during  the 
term,  and  did  not  render  the  assignee  liable  to  the  lessee  for  rent 
which  had  become  due,  and  which  the  lessee  had  been  obliged  to 
pay  to  the  lessor,  after  the  assignee  had  assigned  over  the  pre- 

(c)  1  Roll.  Abr.  518,  (C.)  pi.  5.  addition  to  the  authorities  in  tlie  text,  it 

(d)  Briee  v.  Carre^  1  T,ev.  47.  may  be  observed,  that  in  RoUe's  Abrid^e- 
{e)  Giles  v.  Hooper,  Carth.  135.  ment,  Covenant,  (C.)i  the  title  of  which 
(/)  Porter  v.  Sweetnam^  Sty.  406,  431  ;  is,  **  What  words  will  make  an  express 

Hellier   v.    Cashard,    1    Sid.    266,    S.  P,  covenant?"  in  pi.  10,  p.  519,  this  case  is 

These  words  *'  yielding  and  payintf  "  have  put  as  an  instance  of  an  express  covenant : 

sometimes  been  considered  as  sufficient  *'  If  a  man  lease  land  for  years,  reserving 

\o  raise  a  covenant  by  implication  of  law  a  rent,  an  action  of  covenant  lies  for  the 

only.     See  a  dictum  to  this  effect,  Tilden  nonpayment  of  the  rent;  for  the  red- 

V.   IVaUer,  1  Sid.  447  ;  and  Kenyan,  C.  J.,  dendo  of  the  rent  is  an  agreement  for  the 

so  considered  them  in  fVebb  v.  Russet,  3  payment  of  the  rent,  which  will  make  a 

T.  R.  402.     The  same  ofiiinon  is  adopted  covenant.*' 

in  1  Wms.  Saund.  241,  c,  note  5.     But  in  (g)  Bush  v.  Coles,  Carth.  232. 
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mises;  for  the  words  were  words  of  qualification,  and  not   of 
contract  (A). 

Where  the  law  creates  a  duty  or  charge,  and  the  party  is  disabled 
from  ))erforming  it,  without  any  default  on  his  part,  and  has  not 
any  remedy  over,  the  law  will  excuse  him ;  but  where  the  party, 
by  his  own  contract^  imposes  on  himself  a  duty  or  charge,  he  is 
bound  to  make  it  good,  notwithstanding  inevitable  accident; 
because  he  might  have  provided  against  it  by  his  own  contract  (i). 
**  Where  an  obligation  is  imposed  by  rule  of  law,  and  there  is  not 
any  express  covenant,  the  law  introduces  a  reasonable  exception, 
viz.  that  an  act  of  irresistible  violence  will  excuse  the  party ;  but  if 
a  party  enter  into  an  absolute  contract,  without  any  qualification 
or  exception,  and  receives  from  the  party  with  whom  he  contracts 
the  consideration  for  such  engagement,  he  must  abide  by  the  con- 
tract, and  either  do  the  act,  or  pay  damages,  his  liability  arising 
from  his  own  direct  and  positive  undertaking"  (k), 

A  lease  for  years  was  made  of  a  meadow  bounded  on  one  side 
by  a  river ;  and  the  lessee  covenanted  to  sustain  and  repair  the 
banks,  to  prevent  the  water  from  overflowing  the  meadow,  upon 
pain  of  forfeiture  of  a  sum  of  money ;  afterwards  by  a  sudden  and 
violent  flood,  the  banks  were  destroyed,  and,  by  the  opinion  of  Fitz- 
herbert  and  Shelley,  Js.,  "  The  law  is,  that  the  lessee  is  excused  from 
the  penalty,  because  it  is  the  act  of  God,  which  cannot  be  resisted  ; 
but  still  he  is  bound  to  make  and  repair  the  thing  in  convenient  time, 
because  of  his  own  covenant "  (/).  So  where  the  assignee  of  a  rever- 
sion brought  covenant  against  lessee  of  a  house  for  non-payment  of 
a  year's  rent ;  the  lease  contained  a  covenant  on  the  part  of  the 
defendant  to  repair  the  house  during  the  term,  except  it  should  be 
destroyed  by  fire ;  the  defendant  pleaded,  that  before  any  part 
of  the  rent  in  question  became  due,  the  premises  were  destroyed  by 
fire,  against  the  will  of  defendant,  and  were  not  rebuilt  by  the  lessor 
or  the  plaintiff;  and  that  the  defendant  did  not  occupy  the  premises 
during  the  year  for  which  the  rent  was  claimed.  On  demurrer,  it 
was  held,  on  the  authority  of  Paradine  v.  Jane,  that  the  defendant 
was  bound  by  his  express  covenant  to  pay  the  rent  during  the 
term  (wi). 

In  such  cases  the  general  rule  prevails,  that  equity  follows  the 
law ;  and  a  court  of  equity  will  not  restrain  a  party  from  proceeding 
at  law  for  rent  arrear  after  the  premises  are  destroyed  by  fire ;  the 
agreement  for  payment  of  the  rent  being  without  restriction  {n) ; 
and  in  Leeds  v.  Cheetham  (o),  it  was  decided,  that  a  tenant  has  no 

(h)    fVolveridge     v.     Steward     (Exch.  3  B.  &  P.  420. 

Cham.),  1  C.  &  M.  644.  (/)  Dyer,  S3,  a. 

(i)  Paradine  v.  Jane,  Aleyn.  27.     See  (m)  Monk  v.  Cooper,  2  Stra.  763.     See 

Jtkitison  ▼.  Ritchie,  10  East,  533,  per  Lord  Belfour  v.  IVeston,  1  T.  R  310. 

EUenborough,  C.  J.;  Evam  v.  HtUton,  4  (n)  Gregg  v.  Coates,  23  Beav.  33. 

M.  &  G.  954.  (o)  1  Sim.  146. 

(At)  Per  Chambre,  J.,  Beale  v.  Thompson, 
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equity  to  compel  his  landlord  to  expend  money  received  from  an 
insurance-office,  on  the  demised  premises  being  burnt  down,  in 
re-building  the  premises,  or  to  restrain  the  landlord  from  suing  for 
the  rent  until  the  premises  are  rebuilt.  In  that  case  the  defendant 
had  demised  to  the  plaintiff  a  cotton  factory,  with  the  steam-boiler, 
&c.  for  twenty-one  years,  at  a  rent  of  £  .  The  plaintiff  cove- 
nanted to  pay  the  rent,  and  to  repair  and  keep  repaired  the  inside 
of  the  cotton  factory,  &c.,  and  the  defendant  covenanted  to  maintain 
the  outside  brickwork  and  all  other  outer  parts  of  the  premises  in 
good  and  tenantable  repair,  &c.  There  was  not  any  exception  in 
respect  of  accidents  by  fire,  either  in  the  covenant  for  payment  of 
the  rent,  or  in  the  covenant  to  repair.  During  the  term  the  factory 
was  destroyed  by  fire.  Afler  the  lease  was  granted,  the  defendant 
had  insured  the  factory  and  buildings  for  500/.,  the  steam-engine 
for  100/.,  the  engine-house  for  60/.,  and  the  gearing  for  40/. ;  and, 
shortly  after  the  fire,  had  received  the  total  of  these  sums,  viz,  700/., 
from  the  insurance-office.  The  bill  prayed  that  it  might  be  de- 
clared, that  the  defendant  was  bound  to  apply  the  700/.  and  the 
old  materials,  in  reinstating  the  factory,  steam-engine,  &c.,  and  that 
the  plaintiff  was  not  bound  to  pay  the  rent  during  such  time  as  the 
factory,  &c.  should  continue  unrestored.  Sir  J,  Leach,  V.  C, 
"  Clearly,  at  law,  the  plaintiff,  having  covenanted  to  pay  his  rent 
during  the  whole  contmuance  of  the  lease,  is  not  entitled  to  any 
suspension  of  rent  during  the  time  that  will  be  occupied  in  rebuild- 
ing and  restoration  of  the  premises :  it  appears  to  me  that,  in  this 
respect,  equity  must  follow  the  law ;  the  plaintiff  might  have  pro- 
vided in  the  lease  for  a  suspension  of  the  rent  in  the  case  of  accident 
by  fire ;  but,  not  having  done  so,  a  court  of  equity  cannot  supply 
that  provision,  which  he  has  omitted  to  make  for  himself;  ana  it 
must  be  intended  that  the  purpose  of  the  parties  was  according 
to  the  legal  effect  of  the  contract.  With  respect  to  the  equity, 
which  the  plaintiff  alleges  to  arise  from  the  defendant's  receipt  oif 
the  insurance-money,  there  is  no  satisfactory  principle  to  support  it. 
The  defendant,  havmg  so  contracted  with  the  plaintiff  as  to  render 
himself  liable  to  rebufld  the  outer  work  of  the  factory  in  case  of 
accident  by  fire,  has  very  prudently  protected  himself  by  insurance 
from  the  loss  he  would  otherwise  have  sustained  by  such  an  acci- 
dent; but  upon  what  principle  can  it  be  that  the  plaintiff's  situation 
is  to  be  changed  by  that  precaution  on  the  part  of  the  defendant, 
with  which  the  plaintiff  had  nothing  whatever  to  do?  The  plaintiff 
has  sought  his  protection  in  the  contract  by  the  covenant,  which  he 
has  required  from  the  defendant ;  and  to  those  covenants  he  must 
alone  resort." 

Ejectment  by  tenant  against  landlord  to  recover  the  possession 
of  some  houses  which  had  been  burned  down  during  the  term,  and 
had  been  rebuilt  by  the  landlord.     In  the  lease  there  was  an  ex- 

Eress  covenant,  on  the  part  of  the  tenant,  to  pay  the  rent,  but  he 
ad  not  paid  any  afler  the  time  of  the  fire.     Lord  Mansfield,  C.  J., 
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said,  the  consequence  of  the  houses  being  burned  down  was,  that 
the  landlord  was  not  obliged  to  rebuild,  but  the  tenant  was  obliged 
to  pay  the  rent  during  the  whole  term.  The  houses  having  been 
burned  down  four  years  before  action  brought,  and  the  rent  not 
having  been  paid  during  that  period,  he  left  it  to  the  jury  to  con- 
sider whether  it  was  not  to  be  presumed  that  the  tenant  had  aban- 
doned the  lease  at  the  time  of  the  firje ;  and  the  jury  found  a  verdict 
for  the  defendant.     Pindar  v.  Ainsley,  cited  1  T.  R.  312. 

A  covenant  for  payment  of  rent,  or  a  "charge,  frequently  specifies 
some  place  where  the  payment  is  to  be  made.  Where  this  is  so,  it 
is  for  the  benefit  of  the  person  charged,  who  would  otherwise  be 
bound  to  seek  his  creditor.  It  is  matter  of  defence,  and  must  be 
specially  pleaded  (p). 

Of  Express  Covenants  running  with  the  ifl^wrf.— Covenants  for 
title  are  frequently  termed  real  covenants,  and  pass  by  the  common 
law  to  the  assignees  of  the  land,  who  may  maintain  actions  upon 
them  against  the  vendor  and  his  real  and  personal  representatives  (y). 
And  as  the  covenants  relate  to  the  land,  an  assignee  may  maintain 
an  action  on  them,  although  they  were  entered  into  with  the  origi- 
nal grantee  and  his  heirs  only  ;  and  where  the  covenants  run  with 
the  land,  although  they  are  entered  into  with  the  party,  his  exe- 
cutors and  administrators,  yet  they  will  go  to  the  heir  with  the 
land.  The  right  of  action,  even  for  a  breach  in  the  ancestor's  life- 
time, will  descend  to  the  heir,  and  not  to  the  executor,  where  no 
actual  damage  was  sustained  by  the  ancestor  (r).  See  post^  IV. 
1,  p.  510. 

Express  covenants,  which  run  with  the  land,  entered  into  by 
lessee  for  years,  for  himself,  his  executors,  administrators,  and 
assigns,  are  binding  on  the  lessee  and  his  personal  represen- 
tative, (having  assets,)  during  the  continuance  of  the  term ; 
although  such  covenants  are  broken,  after  an  assignment  of  the 
term  by  the  lessee,  and  after  an  acceptance  of  rent  firom  the 
assignee  by  the  lessor,  or  grantee  of  the  reversion ;  and  there  is 
not  any  distinction  in  this  respect  betw^een  a  voluntary  assign- 
ment by  the  lessee  and  a  compulsory  transfer  by  virtue  of  the 
bankrupt  laws  {s).  In  covenant  against  lessee  of  a  house  by 
indenture,  wherein  the  lessee  had  covenanted  for  himself,  his 
executors,  and  assigns,  that  he  would  repair  within  a  month 
after  warning  ;  the  breach  assigned  was  for  not  repairing  the 
house  within  a  month  after  w^aming  given  ;  the  defendant  pleaded, 
that  a  long  time  before  that  warning  he  assigned  his  term  to 
J.  S.,  who  paid  his  rent  always  afterwards  to  the  plaintiflP,  who 
had  accepted  the  same ;    and   then   averred   the    performance  of 

(p)  Paine  v.  Emery,  5  Tyrw.  1100.  n.  (10th  ed.),  and  cases  there  cited, 

iq)  Middlehiore   v.    Guodale,   Cro.  Car.  (*)  Juriot  v.Afiih.^T.  R.  9^    But  see 

503.  12  &  13  Vict.  c.  106,  s.  145,  post. 
(r)  See    2    Sugden»s    V.    k    P.    458 


COVENANT.  497 

all  the  covenants  until  the  assignment ;  the  plaintiff  demurred,  on 
the  ground  that  this  assignment  did  not  take  from  the  lessor  his 
advantage  of  the  express  covenant ;  and,  notwithstanding  his  ac- 
ceptance of  rent  by  the  hands  of  the  assignee,  yet  he  might  charge 
the  lessee  or  assignee  at  his  election ;  and  the  whole  court  being  of 
that  opinion,  it  was  adjudged  for  the  plaintiff  (0.  The  same  point 
was  ruled  in  Ventrice  v.  GoodcJieapy  1  Roll.  Abr.  522,  (N.)  pi.  1. 
where  the  lessee  had  covenanted  for  himself  and  his  assigns  to 
repair ;  on  the  groimd  that  the  lessee  had  expressly  covenanted 
for  himself  and  his  assigns,  and  that  this  personal  covenant  could 
not  be  transferred  by  the  acceptance  of  the  rent.  So  where  the 
breach  was  for  non-payment  of  rent  (m).  In  Mayor  v.  Steward^ 
4  Burr.  2439,  it  was  held,  that  a  bankrupt  was  bound  by  an 
express  collateral  covenant,  (to  indemnify  plaintiff  against  the 
covenants  of  a  lease,)  which  had  been  broken  afler  an  act  of  bank- 
ruptcy committed,  and  after  the  defendant  had  obtained  his 
certificate. 

From  the  foregoing  cases  it  appears  clearly,  that  express  cove- 
nants, which  run  with  the  land,  entered  into  by  lessee  for  years, 
for  himself,  his  executors,  administrators,  and  assigns,  are  binding 
on  the  lessee  during  the  continuance  of  the  term,  although  such 
covenants  are  broken  after  an  assignment  of  the  term  by  the  lessee, 
and  after  the  acceptance  of  rent  from  the  assignee  by  the  lessor 
or  grantee  of  the  reversion;  it  remains  only  to  add,  that  such 
covenants,  under  the  same  circumstances,  are  binding  on  the  per- 
sonal representative  of  the  lessee  having  assets.  In  covenant  by  the 
lessor  against  the  executor  of  lessee  for  years,  on  an  indenture,  by 
which  the  lessee  had  covenanted  for  himself,  his  executors,  and 
assigns,  that  he  would  not  erect  any  building  in  the  garden  demised 
to  the  prejudice  of  the  lessor's  lights ;  it  was  alleged,  that  an 
assignee  of  defendant's  testator  had  erected  a  house  in  the  garden 
to  the  preiudice  of  the  lessor's  lights.  Defendant  pleaded  an  assign- 
ment of  the  term  to  J.  S.,  who  had  paid  rent  to  the  lessor,  and  had 
been  accepted  by  him  as  tenant.  On  demurrer,  it  was  contended, 
on  the  part  of  the  defendant,  that  by  the  assignment  and  accept- 
ance of^  rent,  the  privity  of  contract  was  determined,  more  espe- 
cially as  it  was  a  contract  which  concerned  an  act  to  be  executed 
on  tne  land,  and  therefore  running  with  the  land ;  but  the  court 
conceived,  that  as  it  was  an  express  covenant,  that  the  lessee  should 
not  build,  it  should  bind  him  and  his  executors ;  and  neither  an 
assignment,  nor  an  acceptance  of  rent  from  the  assignee,  could 
deprive  the  lessor  .of  the  advantage  of  suing  the  lessee  or  his 
executors  on  an  express  covenant  (x), 

(/)  Barnard  v.  Oodseally  Cro.  Jac.  809.  Edwards  v.  Morgan,  3  Lev.  233  ;  Jodderell 

iu)  Devon  v.  CoHier,  1  Roll.  Abr.  522,  v.  Cowell,  Ca.  Temp.  Hardw.  843. 

(N.)  pi.  1;  and  see  Fiifier  v.  Ameers^  1  (x)  Bachelour  v.  Gaget  Cro.  Car.  188, 

Brownl.  20  ;  Thunby  ▼.  Plant,  Sid.  402 ;  and  Sir  W.  Jones,  223 ;  Arthur  v.  Vander^ 

Sid.  447,  nota;  BouUon  v.  Conn,  Freera.  plank,  B.  R.  H.  7  Geo.  II.  MS.  S.  P. 
337;  Aihurtt   ▼.   Mmgay,  2  Show.  134; 

VOL.  I.  K  1( 
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Queen  Elizabeth,  by  letters  patent,  demised  a  house  for  years, 
ivhich  the  lessee  covenanted  to  repair.  On  the  death  of  the  Queen, 
the  reversion  descended  to  King  James,  when  the  lessee  assigned 
his  term,  and  the  assignee  paid  rent  to  the  King,  who  afterwards 
granted  the  reversion  to  the  plaintiff ;  the  house  being  out  of  repair, 
the  plaintiff  brought  covenant  against  the  executors  of  the  lessee 
for  a  breach  of  the  covenant  committed  after  an  assignment  of  the 
term  and  reversion,  and  after  plaintiff  had  accepted  rent  from  the 
assignee  of  the  term ;  it  was  held,  that  the  action  would  lie,  on  the 
ground  that  it  was  a  covenant  in  fait,  by  the  express  words,  running 
with  the  land  :  and  that,  notwithstanding  an  assignment,  the  cove- 
nantor and  his  executors  were  always  chargeable,  so  that  he  could 
not,  either  by  the  assignment  of  his  estate,  or  by  any  other  act, 
discharge  himself  or  his  executors,  (who  were  chargeable  by  the 
act  of  the  testator,)  having  assets^  as  long  as  the  reversion  continued 
in  the  lessor;  and  by  the  express  words  of  32  Hen.  VIII.  c.  34, 
such  remedy  as  the  lessor  might  have  had  against  the  lessee  or  his 
executors,  the  assignee  of  the  reversion  shall  have  against  them  (y)  : 
it  being  a  covenant  in  fait y  which  runs  with  the  land  (z). 

A  covenant  made  between  a  lessee  holding  under  letters  patent, 
and  his  under-lessees,  that  he  would  procure  the  original  letters 
patent  to  be  renewed,  and  the  lease  under  which  he  held  to  be 
confirmed  absolutely  for  a  certain  term,  is  a  covenant  which  runs 
with  the  land,  inasmuch  as  it  affects  the  very  existence  and  con- 
tinuance of  the  term  itself"  (a\  See  further  as  to  covenants  run- 
ning with  the  land,  and  the  rights  and  liabilities  of  assignees,  posty 
p.  510. 

2.  Of  Implied  Covenants  (b). 

In  order  to  constitute  a  covenant,  it  is  not  necessary  that  the 
word  "  covenant  *'  should  be  employed  (c),  for  there  are  certain 
words,  which,  though  of  themselves  they  do  not  import  any  ex- 
press covenant,  yet,  when  used  in  contracts  by  deed,  will  amount  to 
a  covenant  (d).  As  if  A.,  by  indenture,  "  demise  and  grant "  lands 
to  B,  for  years,  and  C.  enters  and  evicts  B.  by  rightful  title,  B. 
may  maintain  an  action  on  the  implied  covenant;  and  A.  is  estopped 
from  saying  that  B.  was  not  in  by  the  lease  {e).  But  now  by  8  &  9 
Vict.  c.  106,  s.  4,  the  word  "  give,"  or  the  word  "  grant,"  in  a  deed 
shall  not  imply  any  covenant  in  law  in  respect  of  any  tenements  or 

(y)  At  common  law  covenants  run  with  years,  and  the  lessee  be  evicted,  covenant 

the  land,   but  not  with    the    reversion.  does  not  lie;  for  the  law  does  not  create  a 

Thurgby  v.  Plant,  1  Wms.  Saund.  2¥),  covenant  far  a  personal  thing.     Com.  Dig. 

n.  (a).  Cov.(A.  4.) 

(«)  Bret  y,  Cumberland,  Cro.  Jac.  521.  (c)  Stevenson's  ease,  1  Leon.  S24;  cited 

(a)  Simpson  v.  Clayton,  4  B.  N.  C.  780.  in  Saltoun  v.   Houstoun,   1    Bingh.  440  ; 

(b)  The  doctrine  of  implied  covenants,  and  see  Simpson  v.  Easterby,  9  B.  &  C. 
I.  e.,  of  covenants  implied  from  the  use  of  505 :  (Exch.  Cham.),  6  Bingh.  644,  S.  C 
particular  words,  is  confined  to  real  pro-  {d)  1  Roll.  Abr.  519,  (F.) 

perty.    Hence  if  goods    be    demised  for  (e)  Style  v.  Hearing,  Cro.  Jac.  73. 
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hereditaments,  except  so  far  as  those  words  may,  by  force  of  any 
act  of  parliament,  imply  a  covenant  (/).  The  above  act  does  not 
apply  to  the  word  "  demise  "  {g). 

If  a  lessor  demise  land  for  a  term  of  years,  and  afterwards  by 
the  words  dedi  et  dimisi  demise  the  same  land  to  A.  for  life,  who 
enters  and  is  ousted  by  the  termor  for  years  ;  A.  may  maintain  an 
action  against  the  lessor  on  the  implied  covenant,  and  have  satis- 
ia(:tion  in  damages  for  the  chattel  evicted ;  for  he  continues  seised 
of  the  freehold  (A).  In  covenant  on  a  lease  for  years  made  by  the 
defendant  by  the  word  dimisi,  it  was  averred,  that  at  the  time  of 
the  lease  made,  the  lessor  was  not  seised  of  the  land,  but  a 
stranger ;  it  was  objected,  that  the  entry  of  the  lessee  by  force  of 
the  lease,  and  ejectment  by  the  stranger,  or  some  person  claiming 
under  him,  were  not  alleged ;  but  the  court  was  of  opinion,  that 
the  action  would  lie ;  for  the  breach  of  covenant  was,  that  the 
lessor  had  undertaken  to  demise  that  which  he  could  not,  the  word 
dimisi  importing  a  power  of  letting,  as  dedi  does  a  power  of  giving; 
and  they  added,  that  it  was  not  reasonable  to  enforce  the  lessee  to 
enter  upon  the  land,  and  so  to  commit  a  trespass  (i).  And  where 
a  lease  for  years  is  made  by  the  words  "  demise,"  the  assignee  of 
the  lessee  is  entitled  to  the  same  advantage  as  the  lessee,  and  may 
in  case  of  eviction  maintain  an  action  on  the  implied  covenant  (A). 

Tenant  for  life,  remainder  over,  by  indenture  demised  for  fifteen 
years,  without  any  express  covenant  for  quiet  enjoyment;  the 
lessee  was  ousted  by  the  remainder-man,  after  the  death  of  the 
tenant  for  Hfe,  but  before  the  expiration  of  the  fifteen  years :  it 
was  held,  that  the  lessee  could  not  maintain  an  action  of  covenant 
against  the  executor  of  the  tenant  for  life ;  for  the  covenant  in  law 
ends  and  determines  with  the  estate  of  the  lessor  (/). 

The  implied  covenant  follows  the  nature  of  the  interest  granted ; 
as  where  A.  and  B.  made  a  lease  by  the  word  ^^  dimiserunt  ;**  it 
was  held,  that  the  implied  covenant  was  joint,  viz,  that  A,  and  B. 
had  power  to  demise,  and  that  an  action  on  the  ground  of  their  not 
being  seised  at  the  time  of  the  demise  should  be  brought  against 
both,  and  could  not  be  maintained  against  one  only  (m). 

The  generality  of  an  implied  covenant  may  be  qualified  and  re- 
strained by  an  express  covenant.  As  where  tfie  lessor  demised,  ^c. 
a  house  for  a  term  of  years,  and  covenanted,  that  the  lessee  should 
enjoy  the  house  during  the  term,  without  eviction  by  the  lessor,  or  any 

(/)  Ai  to   the  words    "bargain  and  the  words    "to  demise."     Per  Cressweli, 

sell,"  see  Barton  y.  Fitzgerald^  15  East,  J.,  S.  C, 

529.  {h)  Pincombev.  Rudge,  YeW.  189. 

(g)  See  per  Parke,  B.,  in    Doughty  v.  (•)  Holder  y.  Taylor,  Hob.  12 ;  1  Inst. 

Bowman,  11   Q.  B.   454.      Whether  the  801.  b. 

words   "to  let,*'    in  an  agfreement  for  a  (k)  Spencer**  ease,  5  Rep.   17,  a,  4th 

lease,  imply  a  contract  for  quiet  enjoy-  Resol. 

inent,  qtuere.     Mettent  v.  Reynolds,  8  C.  (0  jtdams  v.   Gibney,  6   Bingh.    656. 

B.  194,  and  quare,  whether  the   words  See  Woodltouse  y.  Jenkins,  9  Bingh.^l. 

**  to  let"  in  a  deed  would  be  equivalent  to  (m)  Coleman  v.  Sherwyn,  Salk.  187. 
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claiming  under  him(n);  it  was  held,  that  the  express  covenant 
qualified  the  generality  of  the  covenant  raised  by  implication  of 
law  from  the  words  demise,  Spc.  and  restrained  it  by  the  mutual 
consent  of  both  parties,  so  that  it  should  not  extend  further  than 
the  express  covenant  (o).  Sir  JB.  Coke,  from  whose  Reports  this 
case  is  taken,  subjoins  as  follows :  "  And  there  is  great  reason, 
that  the  particular  covenant  subse"quent  should  qualify  the  general 
force  of  this  word  "  dimisi*'  for  otherwise  the  particular  covenant 
would  be  in  vain  if  the  force  of  this  word  ^^  dimisi"  should  stand, 
and  these  words  dimisi  et  concessi  are  frequent  in  every  ordinary 
lease  that  is  made ;  and  the  better  construction  of  deeds  is  to  make 
one  part  of  a  deed  expound  the  other,  and  so  to  make  all  the  parts 
fierce,  and,  quoad  fieri  possit,  according  to  the  true  intent  and 
meaning  of  the  parties."  So  where  in  a  covenant  on  an  indenture, 
whereby  the  defendant  granted  a  fee  farm  rent  to  the  plaintiff,  and 
covenanted  that  he  was  seised  in  fee,  and  had  good  right  to  sell ; 
the  breach  assigned  was,  that  he  had  not  good  right ;  the  defend- 
ant pleaded,  that  it  was  further  agreed,  in  the  same  indenture,  that 
all  tne  covenants  in  the  indenture  should  not  extend  further  than 
to  acts  done  by  the  vendor  and  his  heirs,  whereon  the  plaintiff  de- 
murred ;  and  although  this  was  a  remote  agreement  at  the  end  of 
the  deed,  at  a  great  distance  from  the  other  covenant,  it  was  ad- 
judged, that  it  had  qualified  the  first  covenant,  and  restrained  it  to 
acts  done  by  the  covenantor  only(p).  See  Browning  v.  Wright, 
post,  p.  511. 

Where  a  lessee  covenanted  that  he  would  at  all  times  and  seasons 
of  burning  lime,  supply  the  lessor  and  his  tenants  with  lime,  at  a 
stipulated  price,  for  the  improvement  of  their  lands  and  repair  of 
their  houses  ;  it  was  held,  that  this  was  an  implied  covenant  also 
that  he  would  bum  lime  at  all  such  seasons,  and  that  it  was  not  a 
good  defence  to  plead  that  there  was  no  lime  burned  on  the  pre- 
mises out  of  which  the  lessor  could  be  suppHed  (</).  So  where 
the  plaintiffs  covenanted  with  a  water  company  to  complete  a 
well  and  works  mentioned  in  certain  drawings  and  specifica- 
tions prepared  by  the  company's  engineer,  finding  all  materials, 
&c.,  and  the  specification,  which  was  under  the  seal  of  the  com- 
pany, contained  the  following  passage :  "  The  contractor  will  be 
required  to  sink  the  well,  &c.  to  the  depth  of  120  feet,  &c.,  afler 
which  the  company  will  undertake  the  erection  of  the  perma- 
nent steam  engine,  and  permit  the  pumping  to  be  performed  by  it, 
sufficient  interval  of  time  being  allowed  for  the  erection  of  the 
steam  engine,  and  such  time  added  to  the  period  assigned  to  the 
contractor  for  the  performance  of  the  works;"  it  was  held,  that 

(n)  See  Stanley  v.  Hayes,  3  Q.  B.  105  j  (  p)  Brown  v.  Brown,  1  Lev,  57. 

Spencer  v.  Marriott,  1  B.&  C.  457.  {q)  Earl  qf  Shrewsbury  v.  G<mld,  2  B.  & 

(o)  A'o*«r'*  caw,  4  Rep.  80,  b.;  Lines,  Aid.  487.     See    Webb  v.  PUmmer,  ibid, 

Stephenson,  4  B.   N.  C.  678  ;  (in   Exch.  746,  but  see  Gwillim  y,  Daniel,  2  C.  M.  & 

Cham.)  5  B.  N.  C.  188,  S.  C.  R.  61. 
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there  was  an  implied  covenant  on  the  part  of  the  company  to  erect 
the  steam  engine  as  provided  in  the  specification  (r).  So  where  a 
railway  company  demised  certain  refreshment  rooms  at  Swindon 
to  the  plaintiffs,  and  it  was  declared  to  be  the  intention  of  the  de- 
fendants and  the  understanding  of  the  plaintiffs  that  the  defendants 
should  give  every  facility  to  the  plaintiffs  for  obtaining  an  adequate 
return  for  their  capital  invested  in  the  refreshment  rooms ;  that  all 
passenger  trains  should,  with  certain  exceptions,  stop  at  the  station 
for  a  reasonable  period  of  about  ten  minutes,  and  that  the  defend- 
ants engaged  not  to  do  any  act  which  should  have  an  effect  contrary 
to  the  above  intention,  it  was  held  that  this  amounted  to  a  covenant, 
on  the  part  of  the  company,  not  to  do  any  act  to  prevent  the  trains 
from  stopping  at  the  station  aforesaid.  Righy  v.  Great  Western 
Railway,  14  M.  it  W.  811. 

But,  although,  where  from  words  of  recital  or  reference,  a  clear 
intention  is  manifested  that  the  parties  should  do  certain  acts,  the 
courts  will  infer  a  covenant  to  do  such  acts,  yet  it  does  not  follow 
that  where  parties  have  expressly  covenanted  to  perform  certain 
acts,  they  must  be  held  to  have  impliedly  covenanted  for  every  act 
convenient  or  even  necessary  for  the  perfect  performance  of  their 
express  covenants;  the  presumption  is,  that. the  parties,  having  ex- 
pressed some,  have  expressed  all,  the  conditions  by  which  they 
mtend  to  be  bound  under  the  instrument  (5).  So  the  fact  that 
parties  have  entered  into  certain  engagements,  upon  the  supposition 
that  certain  acts  would  be  done,  does  not  imply  a  covenant  on  the 
part  of  either  to  do  those  acts  (t), 

8.  AUervai'tve  Covenants, 

The  construction  to  be  put  on  covenants  to  which  there  is  an 
alternative  in  nowise  differs  from  that  of  other  covenants ;  it  is  still 
the  intention  of  the  parties  which  has  to  be  ascertained.  Where 
the  plaintiff  granted  to  the  defendant  a  licence  to  use  a  patent  for 
a  term  of  years  on  payment  of  a  certain  royalty,  and  the  defendant 
covenanted  to  pay  it,  and  that  if  the  royalty  fell  short  of  2,000/.  in 
any  year,  he  would  pay,  within  fourteen  days  of  the  expiration  of 
the  year,  such  a  sum  as  with  the  royalty  reserved  made  up  that 
amount ;  "  or,  if  the  defendant  shall  at  any  time  make  default  in 
such  sum  of  money  aforesaid  within  the  time  appointed  for  pay- 
ment, then  it  shall  be  lawful  for  the  plaintiff,  by  writing,  &c.,  to 
declare  that  the  said  indenture  and  the  powers  and  licence  thereby 
granted  shall  cease  and  determine ;"  it  was  held,  that  this  was  not 
an  absolute  covenant  to  pay  2,000/.  a  year  during  the  term,  but  an 
alternative  covenant  enabling  the  plaintiff  to  put  an  end  to  the  term 

(r)  Knight  v.   Gravesend   Water   Co.,  2  (t)  Rashleigh  v.  South  Eastern  Railway^ 

H.   &    N.  6;    and    see    Great    Northern  10  C.   B.  632,  per    Maule,  J.;  James  v. 

Railway  v.  Harrison,  12  C.  B.  676.  Cochrane,  7  Exch.  177,  j)er  Parke,  B. 

(«)  Mpdin  V.  Justin,' 5  Q.  B.  671. 
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on  non-payment  of  that  sum  by  the  defendant  (u).  But  where  the 
plaintiff  agreed  to  serve  the  defendant  in  a  certain  business  for 
seven  years  at  a  salary  of  100/.  a  year,  and  the  defendant  agreed 
to  pay  the  salary ;  and  that  if  the  defendant  should  from  any 
cause  give  up  the  business  or  not  require  the  plaintiff's  services,  he 
would  use  his  best  endeavours  to  procure  for  the  plaintiff  employ- 
ment in  some  similar  business,  at  a  salary  of  not  less  than  lOOZ.  a 
year ;  or  in  case  he  should  be  unable  to  do  so,  then  that  he  would 
pay  to  the  plaintiff*  100/.  a  year  during  the  residue  of  the  seven 
years ;  it  was  held,  that  it  was  not  open  to  the  defendant  to  choose 
between  usin^  his  best  endeavours  to  find  the  plaintiff*  a  situation 
and  paying  him  100/.  a  year,  but  that  he  was  bound  to  use  his  best 
endeavours  in  the  first  instance,  and  could  only  resort  to  the  pay- 
ment of  the  100/.  on  failure  of  those  endeavours  (x). 

4.   Of  Joint  and  Several  Covenants, 

Where  the  interest,  i.  e,  the  legal  interest  (y),  of  the  covenantees 
is  joint,  the  action  of  covenant  generally  follows  the  nature  of  the 
interest,  and  must  be  brought  in  the  names  of  all  the  covenantees ; 
and  this  rule  holds,  even  where  the  covenant  is  in  terms  joint  and 
several ;  for  such  a  wording  of  the  covenant  cannot  make  that, 
which  was  before  joint,  several;  JEccleston  v.  Clipsham,  1  Wms. 
Saund.  163 ;  and  a  covenant  cannot  be  both  joint  and  several  {per 
Rolfe,  B.,  Keightky  v.  Watson,  post).  So  on  the  other  hand, 
where  the  interest  is  several,  although  the  covenant  be  (prima 
fade)  joint,  yet  it  shall  be  taken  to  be  several.  Bull.  N.  P.  157. 
"  Where  the  covenant  is  to  several  for  the  performance  of  several 
duties  to  each,  the  covenant  should  be  moulded  according  to  the 
several  interests  of  the  parties,  and  each  shall  only  recover  for  a 
breach  so  far  as  his  own  interest  extends."  Per  Kenyan,  C.  J., 
in  Anderson  v.  MartindaU.  . 

If  the  interest  of  the  covenantees  be  several,  they  may  maintain 
separate  actions,  although  the  language  of  the  covenant  be  ( prima 
facie)  joint (z).  "The  result  of  the  cases  appears  to  be  this,  that, 
where  the  legal  interest  and  cause  of  action  of  the  covenantees  are 
several,  they  shall  sue  separately,  though  the  covenant  be  joint  in 
terms ;  but  the  several  interest  and  the  several  ground  of  action 
must  distinctly  appear : — on  the  other  hand,  if  the  cause  of  action 
be  joint,  the  action  should  be  joint,  though  the  interest  be  se- 
veral" (a).  If  the  covenantees  can  sue  jointly,  they  are  bound  to 
do  so  (J),  and  vice  versd  (c).  "  The  rule  is,  that  a  covenant  will  be 
construed  to  be  joint  or  several  according  to  the  interest  of  the 

(u)  TUlent  ▼.  Hottpery  5  Exch.  830.  B.  197. 

(x)  Rust  V.  Nottidge,  I  £.  &  B.  99.  (6)  Foley  v.  Jddenbrooke :  per  Parke,  B^ 

(y)  Anderson  v.  Martindale,  1  East,  501.  Bradbume  v.  Bo^fietd,  14  M.  &  W.  664; 

(z)  James  v.   Emery,    8  TaunL    245;  but  see  iSSinpf  on  v.  C/ayton,  4  B.N.  C.  781. 

Palmer  v.  Sparshott,  4  M.  &  O.  137.  (c)  ServanU  v.  James,  10  B.  &  C.  410. 
(a)  Per  Cur,  Foley  ▼.  Addenbrooke,  4  Q. 
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parties  appearing  upon  the  face  of  the  deed,  if  the  words  are 
capable  of  that  construction  ;  not  that  it  will  be  construed  to  be 
several  by  reason  of  several  interests,  if  it  be  expressly  \omt''  (d). 
"  The  rule  that  covenants  are  to  be  construed  according  to  the 
interest  of  the  parties,  is  a  rule  of  construction  merely,  and  it 
cannot  be  supposed  that  such  a  rule  was  ever  laid  down  as  could 
prevent  parties,  whatever  words  they  might  use,  from  covenanting 
m  a  different  manner.  It  is  impossible  to  say  that  parties  may  not 
if  they  please  use  joint  words,  so  as  to  express  a  joint  covenant, 
and  thereby  to  exclude  a  several  covenant;  and  that,  because  a 
covenant  may  relate  to  several  interests,  it  is  therefore  necessarily 
not  to  be  construed  as  a  joint  covenant.  If  there  be  words  capable 
of  two  constructions,  we  must  look  to  the  interest  of  the  parties 
which  they  intended  to  protect,  and  construe  the  words  according 
to  that  interest"  (e). 

Where  B.  by  indenture  covenanted  with  C.  and  D.,  and  to  and 
with  E.  and  F.  his  wife  (who  afterwards  became  the  wife  of  D.), 
and  their  assigns,  and  to  and  with  each  of  them,  that  he  vB.)  at  the 
time  of  sealing  and  delivering  the  indenture  was  lawfully  and  solely 
seised  of  a  certain  rectory  ;  and  an  action  was  brought  by  D.  and 
F.  his  wife,  for  a  breach  of  the  covenant :  the  judgment  for  the 
plaintiffs  was  reversed  on  error,  upon  the  ground  that  notwith- 
standing the  words  "  and  to  and  with  each  of  them/^  the  other 
covenantee  should  have  joined  in  the  action  (/).  Where  it 
appears  on  the  face  of  the  declaration  that  each  of  the  cove- 
nantees is  to  have  a  several  interest  or  estate,  then  the  addition  of 
the  words  "  vrith  each  of  them,"  will  make  the  covenant  several  in 
respect  of  their  several  interests ;  as  if  one  by  indenture  demise 
Blackacre  to  A.  and  Whiteacre  to  B.,  and  covenant  with  each  of 
them,  that  he  is  lawful  owner  of  both  the  said  acres;  then,  in 
respect  of  the  several  interests,  the  covenant  by  those  words  is 
made  several  (g).  Where  the  defendant  and  others,  having  formed 
a  scheme  for  erecting  by  subscription  a  com  market,  executed  a 
deed  poll,  whereby  they  covenanted  severally  and  respectively  to 
and  with  each  other  and  to  and  with  the  plaintiffs,  each  to  pay  the 
sums  therein  mentioned  for  erecting  the  same  within  four  years,  the 
money  to  be  advanced  at  such  times  and  in  such  proportions,  &c., 
as  a  committee  appointed  by  the  subscribers  should  direct ;  and  in 
case  of  the  said  committee  not  reauiring  any.  payments  within  the 
four  years,  then,  at  such  times  and  in  such  proportions,  &c.  as  the 
plaintiffs  should  direct,  and,  the  committee  naving  made  default  in 
requiring  payments  within  the  four  years,  the  plaintiffs  sued  alone  for 
the  non-payment  of  the  sum  set  opposite  the  defendant's  name  in 

{d)  Per  Parke,  B.,  SorsbU  v.  Park,  12  (/)  Slingsby*t  eau  (Exch.  Cham.),   5 

M.  &  W.  158.  Rep.  18,  b.     SeeXoiM  ▼.  Drinkwaier,  1  C. 

{e)  Per  Parke,  B.,  Keightlty  v.  Wateon,  M.  &  R.  599. 

3  Kxch.  723 ;  per  MuuU,  J.,  Betr  v.  Beer,  (g)  Ibid. 
12  C.  B.  78,  occ. 
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the  deed ;  it  was  held,  that  it  was  a  joint  covenant  with  the  sub- 
scribers and  the  plaintiffs,  and  not  with  the  plaintiffs  alone.  Judg- 
ment for  defendant.     Sorsbie  v.  Park,  12  M.  &  W.  146. 

Where  by  deed,  reciting  the  grant  of  two  distinct  annuities,  to 

A.  and  B.  during  the  life  of  the  grantors  and  the  survivor  of  th'em, 
C.  for  a  several  consideration  covenanted  with  A.  and  B.  to  pay 
the  annuities  or  either  of  them  if  the  grantors  should  make 
default.  A.  died  ;  it  was  held,  that,  although  regarding  ordy 
the  language  of  the  covenant  it  would  appear  to  be  joint,  yet  the 
interest  of  the  covenantees  was  several,  each  having  a  distinct 
interest  in  the  annuity  payable  to  him ;  and  consequently  that  an 
action  was  well  brougnt  by  the  executor  of  that  covenantee  whose 
annuity  was  in  arrear  (A).     If  a  lease  of  land  be  granted  to  A.  and 

B.  to  commence  at  a  future  day,  and  A.  and  B.  jointly  and  seve- 
rally covenant  for  the  performance  of  certain  acts,  and  A.  dies 
before  the  day,  the  covenant  being  joint  and  several,  will  be  bind- 
ing on  the  executors  of  A.,  although  the  interesse  termini  survive 
to  B.  (i). 

The  defendant  covenanted  that  he  would  not  agree  for  the 
taking  the  farm  of  the  excise  of  beer  and  ale  for  the  county  of 
York  without  the  consent  of  the  plaintiff  and  another ;  and  the 
plaintiff  alone  brought  an  action  of  covenant,  and  assigned  for 
breach  the  defendant's  agieeing  for  the  said  excise  without  his 
consent;  upon  which  the  plaintiff  had  a  verdict,  and  one  thou- 
sand pounds  damages  given.  The  court  were  of  opinion,  that  here 
was  no  joint  interest,  but  that  each  of  the  covenantees  might 
maintain  an  action  for  his  particular  damj^es,  or  otherwise  one  of 
them  might  be  remediless  :  for,  suppose  one  of  them  had  given  his 
consent  that  the  defendant  should  farm  this  excise,  and  had  secretly 
received  some  satisfaction  or  recompence  for  so  doing,  is  it  reason- 
able that  the  other  should  lose  his  remedy,  who  never  did  con- 
sent (k)  ? 

Where  by  indenture,  reciting  that  the  proprietors  of  a  certain  col- 
liery had  agreed  to  divide  it  into  eighteen  shares,  fifteen  of  which  the 
parties  to  the  deed  of  the  third  part  had  agreed  to  buy  (the  pro- 
prietors retaining  the  remaining  three  shares),  and  had  each  paid 
down  1,000/.  in  respect  of  his  share;  each  of  the  said  proprietors 
severally  covenanted  with  each  of  the  shareholders  to  produce  a 
good  title;  it  was  held,  that  each  shareholder  covenantee  might 
sue  separately  upon  the  covenant,  on  the  failure  of  the  proprietors 
to  make  a  good  title.  Mills  v.  Ladbroohe,  7  M.  &  G.  218. 
Where  A.  (the  plaintiff)  had  agreed  to  sell  land  to  B.,  which  B. 
had  agreed  to  sell  to  C.  and  D.  (the  defendants),  and  the  defend- 
ants covenanted  with  A.  (the  plaintiff),  and  "  as  a  separate  co- 

'{h)   Wither*  V.  Birchan,  3  B.  &  C.  254.  (A:)  IViikinson  v.  Lloyd,  2  Mod.  82. 

(t)  Enys  V.  Donnithome,  2  Burr.  1190. 


J 


COVENANT.  603 

venanl*^  with  B.,  that  they  would  on  a  certain  day  pay  to  the 

Claintiff,  or  to  the  said  B.  in  case  the  plaintiff  should  then  have 
een  paid  his  purchase-money,  the  sum  in  the  deed  mentioned,  and 
woula  in  the  meantime  pay  interest  to  A.  (the  plaintiff)  on  so  much 
of  the  purchase-money  as  remained  unpaid ;  it  was  held,  that  A. 
might  sue  alone  for  interest  on  the  unpaid  portion  of  the  purchase- 
money,  without  joining  B.     Keightley  v.  Watson,  3  Exch.  716. 

Where  the  interest  of  the  covenantees  is  joint,  if  any  of  them 
die,  the  action  must  be  brought  by  the  survivors  averring  the 
deaths  of  their  companions  (/).  As  where  A.,  by  indenture, 
covenanted  with  B.  and  C,  that  he  (A.)  would  enter  into  a  bond 
to  pay  B.  a  sum  of  money  on  a  certain  day  :  B.  died ;  B.'s  admi- 
ministrator  brought  covenant ;  it  was  adjudged  that  it  did  not  lie  ; 
for,  although  the  money  was  to  be  paid  to  B.,  who  was  dead,  yet 
he  who  survived  and  was  party  to  tne  indenture  ought  to  sue ;  for 
B.  and  the  survivor  make,  as  to  this  purpose,  but  one  person.  As 
if  a  bond  is  made  to  three  to  pay  money  to  one  of  them,  all  ought 
to  join  in  the  suit,  for  they  are  all  as  one  obligee :  and  if  he  who 
ought  to  have  the  money  dies,  the  survivors  must  sue,  although 
they  have  not  any  interest  in  the  sum  contained  in  the  condition  : 
so  m  this  case,  the  money  payable  to  B.,  in  his  lifetime,  being  to 
be  obtained  by  suit  on  this  indenture,  an  action  cannot  be  brought 
thereon,  except  by  those  who  are  parties  during  their  lives,  and 
after  their  death  by  the  executor  or  administrator  of  the  sur- 
vivor (in).  So  where  M.  for  himself,  and  the  defendant  as  his 
surety.  Jointly  and  severally  covenanted  with  A.,  his  executors, 
&c.,  and  also  with  W.  and  her  assigns,  that  he  (M.)  would  pay  to 
A.,  his  executors,  &c.,  an  annuity  during  the  life  of  W. ;  A.  died 
intestate,  and  an  action  was  brought  by  his  administrator  against 
the  defendant,  on  the  covenant,  assigning  as  a  breach  the  non-pay- 
ment of  the  annuity ;  it  was  held,  that  ^e  covenant  being  both  to 
A.  and  W.  for  the  same  thing,  although  the  benefit  were  only  to 
A.,  yet  both  had  a  legal  interest  in  the  performance  of  it ;  and 
therefore,  such  interest  being  joint  during  the  lives  of  both,  on  the 
death  of  one  it  survived  to  Sie  other  (w). 

The  reversion  of  lands  demised  by  indenture  to  the  defendant 
for  years  was  conveyed  to  A.  and  B.  and  the  heirs  of  B.  in  trust 
for  A.  and  his  heirs :  A.  brought  an  action  against  defendant,  on  a 
covenant  to  repair  contained  in  the  lease,  stating  his  title  as  above. 
It  was  held,  1st,  that  A.  and  B.  were  joint  assignees  of  the  rever- 
sion, the  effect  of  which  was,  that  the  defendant's  covenants 
became,  by  operation  of  law,  contracts  with  A.  and  B.  jointly,  and 
that  all  causes  of  action  to  them  arising  out  of  those  contracts  must 
follow  the  nature  of  the  contracts,  and  must  accrue  to  A.  and  B. 
jointly ;  2ndly,  that  on  demurrer,  it  could  not  be  intended  that  B., 

{V)  Scott  ^.Godwinyirfra.  error). 

(m)  i?o//«  V.    Yate,    1    Bulsir.   25  (on  (w)  i^iirff r*o«  v.  3/tfr/iiirfo/^  1  Ku^t,  497. 
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the  joint  covenantee,  was  dead,  in  order  to  sustain  the  declaration  ; 
that  the  plaintiff  ought  to  have  shown  what  was  necessary  to  make 
out  his  title,  and  having,  by  his  own  statement,  given  the  legal 
estate  to  himself  and  another^  he  ought  to  have  taken  upon  himself 
the  burthen  of  divesting  that  legal  estate  in  the  other,  and  vesting 
it  in  himself;  he  should  therefore  have  averred  that  B.  was  dead  (o). 
From  the  cases  of  Anderson  v.  Martindale,  and  Scott  v.  Godtcin, 
it  appears,  that  if  the  objection  on  the  ground  of  other  covenantees 
not  being  joined  as  plaintiffs,  arises  on  the  face  of  the  declaration, 
the  defendant  may  take  advantage  of  it  by  demurrer,  and,  accord- 
ing to  Slingsby's  casCj  by  writ  of  error  (p). 

All  joint  covenantees,  who  may  sue,  must  sue ;  and  joint  cove- 
nantees may  sue,  although  they  have  not  executed ;  Petrie  v.  JBuryy 
3  B.  &  C.  353  (q) ;  notwithstanding  there  are  cross  covenants 
on  the  part  of  the  covenantee,  which  are  stated  in  the  deed  to  be 
the  consideration  for  the  covenants  on  the  part  of  the  covenantor. 
Morgan  v.  Pike^  14  C.  B.  473.  Even  if  one  covenantee  has  dis- 
claimed the  covenant  by  deed,  the  other  cannot  sue  ahne  upon  the 
covenant.  Wetherell  v.  Langston^  1  Exch.  634  (r) ;  see  ante,  p.  502. 
But  where  one  of  two  partners  signed  a  composition  deed  in  the 
name  of  the  firm,  and  set  his  seal  thereto,  for  the  payment  of  an 
instalment  due  on  a  partnership  debt ;  it  was  held,  that  the  other 
partner,  not  being  a  party  to  the  deed,  could  not  join  in  an  action 
of  covenant  for  the  non-payment  of  the  instalment,  and  that  the 
action  was  rightly  brought  by  the  partner  who  alone  had  exe- 
cuted the  deed.  Metcalfy.  Rycroft^  6  M.  &  S.  75.  If  an  inden- 
ture is  made  between  A.  and  B.  on  the  one  part,  and  C.  and  D.  on 
the  other,  and  there  are  covenants  on  each  side,  and  A.  alone  seals 
on  the  one  part,  and  C.  and  D.  on  the  other;  but  it  is  expressed 
throughout  the  indenture  that  A.  and  B.  covenant  and  are  cove- 
nanted with;  in  such  a  case  A.  and  B.  may  join  in  an  action 
against  C.  and  D.  for  a  breach  of  one  of  the  covenants.  Clement 
V.  Henley,  2  Roll.  Abr.  Faits,  (F)  2. 

A.  and  B.,  and  each  of  them,  by  indenture  granted  an  annuity, 
and  B.  covenanted  that  A.  and  B.  would  duly  pay  the  same;  to 
an  action  for  non-payment  against  B.,  he  pleaded  that  A.  at  the 
time  of  the  making  of  the  indenture  was  an  infant,  whereby,  and 
according  to  the  statute,  the  indenture  was  void ;  on  demurrer,  it 
was  held  that  B.  was  liable  (5). 

Where  there  are  several  covenantees,  and  one  of  them  only 
brings  an  action,  without  averring  in  the  declaration  that  the  others 

(0)  Scoit  V.  Godwin^  1  B.  &  P.  67.  the  ground  with  it.     Swatman  v.  Jmbler, 

(p)  See  Fernoji  v.  Jefferies,  7  Mod.  360.  8  Exch.  72.     See  pott,  p.  508. 
(q)  Except  in  the  case  of /ea»e« ;  for  if  (r)  Whether  in   such    a   case  tL  jciui 

the  lessor  (the  covenantee)  does  not  exe-  action  could  be  maintained,  quare^  S.  C, 
cute  the  lease,  no  interest  passes ;  and  the  («)  Gillow  v.  LillUt  1  B.  N.  C.  695. 

covenants  dependent  on  the  lease  fall  to 
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are  dead ;  the  defendant  may,  if  it  appear  on  the  face  of  the  de- 
claration, demur.  Bull.  N.  P.  158;  Scott  v.  Godwin,  supra. 
He  may  also  take  advantage  of  it  at  the  trial,  as  a  variance  under 
the  plea  of  nan  est  factum,  1  Wms.  Saund.  154,  n.  (1) ;  but  it  would 
(semole)  be  now  amendable  under  sect.  222  of  the  Comm.  Law  Proc. 
Act,  1852.  In  Eccleston  v.  Clipsham,  1  Saund.  153,  the  objection 
was  taken  in  arrest  of  judgment,  but  the  omitted  facts,  i.  e.  the 
death  of  the  other  defendants,  might  now  be  suggested  under  sect. 
143  of  the  last-mentioned  act. 

Where  there  are  two  covenant<>r«,  and  one  only  is  sued,  the  de- 
fendant must  take  advantage  of  the  omission  by  plea  in  abatement. 
Per  Lee,  C.  J.,  Vernon  v.  Jefferies,  7  Mod.  360.  But  by  3  &  4 
Will.  IV.  c.  42,  s.  8,  no  plea  in  abatement  for  the  nonjoinder  of 
any  person  as  a  co-defendant  shall  be  allowed,  unless  it  shall  be 
stated  in  the  plea,  that  such  person  is  resident  within  the  jurisdic- 
tion of  the  court,  and  unless  tne  place  of  residence  of  such  person 
shall  be  stated  with  convenient  certainty  in  afRdavit  verifying  such 
plea ;  and  a  plea  which  does  not  comply  with  the  above  statute  is 
Dad  on  demurrer  (t).  The  plaintiff  may  reply  the  discharge  of 
such  person  by  bankruptcy  and  certificate,  or  under  Insolvent  Act, 
8.  9. 

5.   0/  Void  and  Illegal  Covenants  («). 

Although  the  law,  from  the  deliberation  and  solemnity  which 
accompanies  the  execution  of  a  deed,  presumes  a  consideration, 
and  reUeves  the  covenantee  from  the  necessity  of  proving  it,  yet 
that  doctrine  applies  only  where  the  deed  is  good  on  the  face  of 
it ;  for  a  consideration  cannot  be  presumed  to  support  a  deed  which 
is  void  on  the  face  of  it.  Hence,  where  the  plaintiff  declared,  that 
the  defendant,  being  single  and  unmarried,  by  deed  promised  the 
plaintiff  (she  being  sole  and  unmarried)  that  he  would  not  marry 
with  any  other  person  except  herself,  and  if  he  should  marry  with 
any  other,  then  he  agreed  to  pay  the  plaintiff  1,000/.  within  a  cer- 
tain time  after  such  marriage ;  and,  afler  averring  that  defendant  had 
married  another  person,  assigned  for  breach  the  non-payment  of 
the  money :  it  was  held,  that  this  covenant  not  to  marry  any  body, 
except  a  person  who  was  not  obliged  to  marry,  being  to  every  pur- 
pose the  same  as  a  general  restraint,  and  being  unsupported  by  any 
consideration,  the  principle  of  public  utility  interposed,  and  forbad 
the  sustaining  an  action  for  the  breach  of  it(v). 

A  covenant  by  a  husband  to  pay  to  trustees  a  certain  annual 
sum,  by  way  of  separate  maintenance  for  his  wife,  in  case  of 
their  future  separation,  unth  the  consent  of  such  trustees,  is  valid  in 
law  (w),  for  there  is  nothing  illegal  in  a  separation  between  husband 
and  wife,  for  good  cause,  and  "  the  parties  agreeing  to  refer  the 

(/)  JoU  ▼.  Lord  Curzw,  4  C.  B.  249.  mot,  364,  S.  C     See  Gibson  v.  Dickie^  3 

(u)  See  pott,  VIII.  3.  M.  &  S.  463. 

(o)  Lowe  y.  PeerSf  4  Burr.  2225  ;  Wil-  (w)  Rodney  v.  Ckambert,  2  East,  283. 
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question— what  is  a  good  cause  of  separation— to  a  domestic 
forum  "  (in  this  case  the  trustees),  "  instead  of  applying  to  the 
Ecclesiastical  Court  for  a  divorce  and  alimony  "(a:).  But  a  cove- 
nant for  separation  generally  at  the  will  of  the  wife  is  contrary  to 
the  policy  of  the  law.  Where  therefore,  on  the  face  of  the  deed,  it 
appears  that  the  parties  contemplate  present  cohabitation  and 
future  separation,  the  deed  is  void  (y) ;  for  that  is  offering  a  pre- 
mium to  the  wife  for  leaving  her  husband  (z).  So  where  a  deed 
was  made  between  husband,  wife,  and  a  trustee,  providing  a  sepa- 
rate maintenance  for  the  wife,  and  purporting  to  be  made  in  con- 
templation of  an  immediate  separation,  but  in  fact  no  separation 
then  took  place,  nor  was  intended  to  take  place  at  that  time,  the 
deed  was  held  void  (a).  But  a  deed  made  in  contemplation  of  an 
immediate  separation,  which  actually  takes  place,  is  not,  it  seems, 
avoided  by  subsequent  cohabitation,  if  that  contingency  is  provided 
for  by  the  deed.  Wilson  v.  Mushett,  3  B.  &  Ad.  743.  See  ante, 
p.  332,  "  Baron  and  Femer 

A  covenant  made  in  general  restraint  of  trade  is  void  ;  such  as, 
by  the  lessor  of  a  brewery,  that  he  will  not  during  the  demise  carry 
on  the  business  of  a  brewer  for  the  sale  of  ale  in  S.  or  elsewhere, 
or  in  any  other  manner  be  concerned  in  the  business  (6).  But  if 
the  restraint  be  only  particular  in  respect  to  time  and  place  it  is 
good.     Ante,  p.  59. 

A  covenant  by  a  friend  of  a  bankrupt  to  pay  all  his  creditors 
their  full  debts,  in  consideration  that  they  will  not  proceed  any 
further  under  the  commission,  is  good  (c).  So  a  covenant  with  a 
lessor  of  premises  in  a  parish  to  indemnify  the  parish  a&ainst 
any  paupers,  which  the  covenantor  may  cause  to  be  settled  in  it  (d). 

There  is  no  obligation  to  perform  the  covenants  in  a  void  grant 
conveying  an  estate,  granting  a  lease,  &c.,  and  if  the  conveyance  or 
lease  is  void,  relative  and  dependent  covenants  are  void  also.  Thus, 
where  A.,  being  possessed  of  a  terra,  granted  to  B.  so  much  of  the 
term  as  should  be  unexpired  at  the  time  of  his  death,  and  cove- 
nanted for  B.'s  quiet  enjoyment:  the  lease  being  void  for  uncer- 
tainty, the  covenant  was  held  void  also  (e).  But  where  a  covenant 
is  a  distinct,  separate,  and  independent  covenant,  not  referring  to 
the  estate  intended  to  be  granted,  nor  waiting  upon  it;  in  that 
case,  although  no  estate  is  granted,  yet  the  covenant  will  be  valid. 
"  When  that  which  is  good  and  that  which  is  void  are  put  together 
in  the  same  grant,  the  common  law  makes  such  a  construction, 

(j)  Per  Lawrence,  J.,  Chambers  v.  Caul^  6  B.  &  C.  200. 

field,  6   East,    252.     The    Ecclesiastical  {b)  Hinde  v.  Gray,  1  M.  &  G.  195.  See 

Courts  are  abolished  by  20  &  21  Vict.  c.  post,  *•  Debt,"  III.    ^*  Illegal  Considera- 

85.  tion." 

(y)  Dnrant  v.  Titley,  7  Price,  577.  (c)  Kaye  v.  Bolton,  6  T.  R.  134. 

(«)  Per  Bayley,  J.,  in  Jee  v.  Thurlow,  (d)  JVaUh  v.  Fussell,  6  Bingh.  163. 

2  B.  &  C.  552.  (e)  Capenhursi  v.  Capenhurst,  1  Lev.  45 ; 

(a)  Jlindley  v.   Marquis  </  WvatmeaOi,  ante,  506,  n.  {q). 
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that  the  grant  shall  be  good,  for  that  which  is  good ;  and  void,  for 
that  which  is  void.'*  I^er  Laivrence,  J.,  8  East,  236.  As  where 
the  plaintiff  declared,  that  the  defendant,  by  deed,  granted  to  him 
in  fee,  provided  that  if  the  grantor  paid  so  much  money,  it  should 
be  lawful  for  him  to  re-enter,  and  that  the  defendant  covenanted  to 
pay  the  money  to  the  plaintiff,  and  assigned  for  breach  the  non- 
payment of  the  money.  After  judgment,  it  was  objected,  that 
nothing  passed  by  the  deed  for  want  of  inrolment,  which  was 
admitted  ;  and  hence  it  was  inferred,  that  the  covenant  was  void. 
But  Holt,  C.  J.,  said,  that  it  was  not  material  whether  any  estate 
passed ;  for  the  covenant  to  pay  the  money  was  a  distinct,  sepa- 
rate, and  independent  covenant  (/).  So  where  a  rector  granted  an 
annuity  out  of  his  benefice,  which  is  void  by  13  EHz.  c.  20  (g),  and 
in  the  same  deed  covenanted  personally  to  pay  the  annuity ;  it  was 
held,  that,  although  the  statute  avoided  the  security  of  the  rent- 
charge  upon  the  living,  yet  it  did  not  affect  the  personal  cove- 
nant i^h).  So  though  a  bill  of  sale  for  transferring  the  property  in 
a  ship,  by  way  of  mortgage,  may  be  void  as  such,  for  not  reciting 
the  certificate  of  registry,  as  was  required  by  26  Geo.  III.  c.  60,  s. 
1 7  (i) ;  yet  the  mortgagor  may  be  sued  on  a  collateral  covenant, 
for  the  payment  of  the  money  contained  in  the  same  deed  (k).  In 
like  manner,  although  a  covenant  by  the  lessee  for  the  payment  of 
the  property  tax,  and  for  indemnifying  the  landlord  from  it,  was 
void  by  46  Geo.  III.  c.  65,  ss.  115, 195;  yet  that  would  not  avoid 
other  independent  covenants  in  the  lease,  such  as  the  covenant  for 
the  payment  of  the  rent  (/). 

Where  A.  covenants  not  to  do  an  act  which  it  was  then  lawful 
to  do,  and  a  subsequent  statute  compels  him  to  do  such  act,  this 
statute  extinguishes  the  covenant;  but  if  A.  covenants  not  to  do  an 
act  then  unlawful,  and  a  subsequent  statute  makes  it  lawful  to  do 
the  act,  the  covenant  is  not  extinguished  (?w). 

The  assignee  of  a  void  lease  cannot  maintain  an  action  for  a 
breach  of  any  of  the  covenants  contained  in  the  lease.  Tenant  in 
tail  demised  land  for  ninety-nine  years,  and  covenanted  for  himself 
and  his  executors  for  the  quiet  enjoyment  of  the  lessee.  The 
tenant  in  tail  died  without  issue.  After  his  death,  the  lessee 
assigned  to  the  plaintifl',  who  entered,  but  shortly  after  was 
ejected  by  the  remainder-man,  whereupon  the  plaintiff  brought  an 
action  against  the  executors  of  the  tenant  in  tail  for  a  breach  of  the 
covenant ;  but  it  was  held,  that  it  would  not  lie :  for,  the  lease  being 
void  at  the  time  of  assignment,  no  interest  passed  under  it  (n). 

The  plaintiff  declared,  that  by  deed  made  between  her,  as  attorney 

if)  Northeote  ▼.  Underhill,  Salk.  399.  (k)  Kerrison  ▼.  Cole,  8  East.  231. 

(g)  See  Shaw  v.  Pritchard,  10  B.  &  C.  (/)  Gaskell  ▼.  King,  11  East,  165.    See 

24 1 .  Fuller  v.  Abbott,  4  Taunt.  1 05. 
(A)  Sloane  v.  Packman.  1 1  M.  &  W.  770.  (m)  Brewster  v.  Kitchell,  Sa!k.  198. 

(i)  See  now  17  &  18  Vict,  c.  104.  (»)  Andrew  v.  Pearce,  I  N.  R.  158. 
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for  I,  S.  on  the  one  part,  and  the  defendant  on  the  other  part,  she 
demised  a  house  to  the  defendant,  and  that  he  covenanted  (not 
saying  with  the  plaintiff)  to  pay  the  rent  to  I.  S.,  and  then  assigned 
a  breach  in  non-payment  of  rent,  to  the  damage  of  the  plaintiff 
(the  attorney).  It  was  objected  that  the  lease  was  void,  and  that 
an  action  could  not  be  maintained  upon  it,  especially  by  the  plain-* 
tiff,  who  was  the  attorney  only,  and  to  whom  the  rent  was  not 
reserved ;  neither  was  there  any  covenant  with  the  plaintiffs  the 
words  being  general,  that  he  covenanted  to  pay  the  rent  to  I.  S. ; 
that  the  power  was  not  pursued  by  a  lease  in  the  name  of  the 
attorney,  for  it  ought  to  have  been  in  the  name  of  the  principal. 
The  court  gave  judgment  for  the  defendant,  observing  that  in  a 
good  lease  the  rent  might  no  doubt  be  reserved  to  a  stranger  who 
was  not  a  party  to  the  deed,  but  not  in  the  present  case,  where  the 
deed  was  void ;  that  the  deed  being  void,  so  as  not  to  pass  any 
interest  in  the  land,  it  was  but  just  that  it  should  be  void  as  to  the 
reservation  of  rent,  especially  where  the  covenant  was  not  with  the 
plaintiff,  and  where  the  rent  was  not  reserved  to  her  (o). 


IV,   Of  particular  Express  Covenants, 

1.  For  Title,  p.  510. 

2.  Noi  to  Assign  without  Licence,  p.  517. 

3.  To  Repair,  p.  52\. 

4.  To  Insure,  p.  523. 

1 .  Covenants  for  Title  are  frequently  termed  real  covenants,  and 
run  with  the  land:  see  ante,  p.  496.  The  covenants  for  title 
usually  entered  into  by  the  vendor,  on  a  conveyance  in  fee,  are  four 
in  number (/?),  viz.  1st.  That  he  has  good  right  to  convey;  2nd. 
For  quiet  enjoyment ;  3rd.  For  freedom  from  incumbrances ;  4th. 
For  further  assurance. 

Where  in  covenant  against  the  executors  of  J.  W.  the  declara- 
tion stated  that  J.  W.  granted  land,  &c.  to  the  plaintiff  in  fee, 
and  after  warranting  the  land,  &c.  against  himself  and  his  heirs, 
covenanted  that  he  was,  notwithstanding  any  act  by  him  done  to 
the  contrary,  lawfully  seised  in  fee  simple,  and  that  he  had  full 
right  and  power,  ^c.  to  convey  the  same,  and  that  the  plaintiff  should 
quietly  enjoy  without  interruption /row  himself  or  any  person  daim- 
ing  under  him ;  and,  lastly,  that  he,  his  heirs,  or  assigns,  and  all 
persons  claiming  under  him,  should  make  further  assurance;  and 
assigned  a  breach,  that  J.  W.  had  not  at  the  time  of  making  the 
indenture,  &c.  good  right,  power,  &c.  to  convey  or  assure  the 
premises  in  manner  aforesaid.  It  was  held,  that  the  intervening 
general  words,  "  fiill  right,  power,  &c.  to  convey,"  were  either  part 

(o)  Frontin  v.  Small,  Str.  705.  usually  omitted,  being,  in  fact,  compre- 

( p)  The  covenant  for  title,  viz.,  '*  that  hended  in  that  for  good  right  to  convey, 
the  vendor  is  seised    in    fee,"    is  now      SeeSugd.  V.  &  P.  487  (ISth  ed.) 
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of  the  preceding  special  covenant,  "  that  he  was,  notwithstanding 
any  act  hy  him  done  to  the  contrary,  &c.,  seised  in  fee : "  or  if  not, 
that  they  were  qualified  and  restrained  by  all  the  other  special 
covenants  to  the  acts  of  himself  and  his  heirs  {q).  So  where  the 
defendant,  the  assignor  of  a  term,  covenanted  with  his  assignee 
that  he  had  done  no  act  to  encumber  the  premises  assigned,  and 
that  notwithstanding  any  such  act  the  lease  was  a  subsisting  lease, 
and  that  he  had  good  ri^ht  to  assign  the  premises  in  manner  afore- 
said; it  was  held,  that  the  covenant  was  qualified  and  restrained  to 
the  assignor's  acts  only  (r). 

Covenant  for  quiet  enjoyment  during  a  term  "  without  the  inter- 
ruption of  J.  M.,  his  executors,  &c.,  or  any  other  person  or  persons 
whomsoever,  claiming  any  estate  in  the  premises,  and  that  freely 
discharged,  or  otherwise  by  J.  M.,  his  heirs,  executors,  &c.,  de- 
fended and  indemnified  from  all  former  gifts,  grants,  &c.  made 
by  J,  M.  or  by  their  or  either  of  their  acts,  &c.,"  preceded  by  a 
covenant  that  the  lease  was  a  good  lease,  notwithstanding  any 
act  of  J.  M.y  and  followed  by  a  covenant  for  fiirther  assurance  by 
J.  M,y  his  executors,  &c.,  and  all  persons  whomsoever  claiming  any 
estate  in  the  premises  under  him  or  them.  It  was  held,  that  the 
covenant  for  quiet  enjoyment  extended  only  against  the  acts  of  the 
covenantor  and  those  claiming  under  him,  and  not  against  the  acts 
of  all  the  world,  for  that,  to  construe  it  in  the  larger  sense,  would 
be  inconsistent  with  the  other  covenants,  especially  the  first  (5). 

But  where  the  defendants  covenanted  that,  notwithstanding  any 
act  by  them  done  to  the  contrary,  they  were  seised  of  the  land  con- 
veyed in  fee;  and  cUso,  that  tJiey,  notwithstanding  any  such  matter  or 
thing  as  aforesaid,  had  good  right  to  grant  the  premises ;  and  lihe- 
wise,  that  the  plaintiff  should  quietly  enjoy  the  same  without  the 
disturbance  of  them,  "  their  heirs  or  assigns,  or  for  or  by  any  other 
person  or  persons  whatsoever;  and  that  the  plaintiff  should  be  indem- 
nified by  them  and  their  heirs  against  all  other  incumbrances  what- 
soever, except  the  chief  rent  payable  to  the  lord  of  the  fee ;  it  was 
held,  that  the  general  words  of  the  covenant  for  quiet  enjoyment  were 
not  necessarily  to  be  restrained  by  the  language  of  the  antecedent 
covenants  for  title  and  right  to  convey ;  although  those  covenants 
were  certainly  of  a  limited  kind,  and  provided  only  against  the  acts 
of  the  defendants.  Lord  JEilenborough,  C.  J.  (who  delivered  the 
opinion  of  the  court),  observed: — "The  covenant  for  title  and  the 
covenant  for  right  to  convey,  are  indeed  what  are  somewhat  im- 
properly called  synonymous  covenants ;  they  are,  however,  con- 
nected covenants,  generally  of  the  same  import  and  effect,  and 
directed  to  one  and  the  same  object ;  and  the  qualifying  language 
of  the  one  may  therefore  properly  enough  be  considered  as  virtually 

{q)  Browning  v.  Wright,  2  B.  &  P.  13  ;       Barton  v.  Fitzgerald,  16  East,  629. 
aec,  Stannard  v.  Forhtt,  6  A.  &  E.  689.  (t)  Nind  v.  Manhall,  1  B.  &  B.  319. 

(r)  Foord  v.  WiUon,  8  Taunt.  643.  See 
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transferred  to  and  included  in  the  other  of  them.    But  the  covenant 
for  quiet  enjoyment  is  of  a  materially  different  import,  and  directed 
to  a  distinct  object.     The  covenant  for  title  is  an  assurance  to  the 
purchaser,  that  the  grantor  has  the  very  estate  in  quantity  and 
quality  which  he  purports  to  convey,  viz,  in  this  case  an  indefeasible 
estate  in  fee  simple.     The  covenant  for  quiet  enjoyment  is  an 
assurance  against  the  consequences  of  a  defective  title,  and  of  any 
disturbances  thereupon.     For  the  purpose  of  this  covenant,  and  the 
indemnity  it  affords,  it  is  immaterial  in  what  respects,  and  by  what 
means,  or  by  whose  acts,  the  eviction  of  the  grantee  or  his  heir 
takes  place :  if  he  be  lawfully  evicted,  the  grantor,  by  such   his 
covenant,  stipulates  to  indemnify  him  at  all  events.     And  it  is 
perfectly  consistent  with  reason  and  good  sense,  that  a  cautious 
grantor  should  stipulate  in  a  more  restrained  and  limited  manner 
for  the  particular  description  of  title  which  he  purports  to  convey, 
than  for  quiet  enjoyment." — The  C.J.  added: — "I  do  not  find 
any  case  in  which  it  is  held  that  the  covenant  for  quiet  enjoyment 
is  all  one  with  the  covenant  for  title,  gr  parcel  of  that  covenant,  or 
in  necessary  construction  to  be  governed  by  it,  otherwise  than  as, 
according  to  the  general  rules  for  the  construction  of  deeds,  every 
deed  (as  was  said  by  Hobart,  C.  J.,  Winch,  Rep.  93,  Sir  George 
Trenchardv,  Hoskins)  is  to  be  construed  according  to  the  *  intention 
of  the  parties,  and  the  intents  ought  to  be  adjudged  of  the  several 
parts  of  the  deed,  as  a  general  issue  out  of  the  evidence ;  and  intent 
ought  to  be  picked  out  of  every  part,  and  not  out  of  one  word  only.' 
Consistently,  therefore,  with  that  case,  and  with  every  other  that  I 
am  aware  of,  we  are  warranted  in  giving  effect  to  the  general  words 
of  the  covenant  for  quiet  enjoyment;   and  which  are  entitled  to 
more  weight  in  this  case,  inasmuch  as  they  immediately  follow  and 
enlarge  the  special  words  of  covenant  against  disturbance  by  the 
grantors  themselves;  and  to  restrain  the  generality  of  these  words, 
thus  immediately  preceded  by  express  words  of  a  narrower  import, 
would  be  a  much  stronger  thing  than  to  restrain  words  of  like 
generality  by  an  implied  qualification  arising  out  of  another  cove- 
nant where  no  such  general  words  occurred.    The  person  using  the 
general  words  could  not  foi^et  that  he  had  immediately  before  used 
special  words  of  a  narrower  extent.     If  the  covenant  containing 
both  the  special  and  general  words  stood  by  itself,  there  would  be 
no  pretence  for  refusing  effect  to  the  larger  words ;  and  if  this  could 
not  be  done  in  favour  of  express  words  of  a  narrower  import  in  the 
same  covenant,  I  cannot  possibly  understand  upon  what  ground  it 
should  be  done  in  favour  of  implied  words  of  narrower  import, 
which  occur  in  another  separate  covenant,  addressed,  as  has  oeen 
before  said,  to  a  distinct  object"  (t) ;  and  see  per  Park,  J.,  Nind  v. 
Marshall. 

Where  a  lessor  covenanted  with  his  lessee  for  quiet  enjoyment, 

(/)  Howell  V.  Richards,  11  East,  633  ;  ace  Young  v.  Raineock,  7  C.  B.  310. 
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without  disturbance  by  the  lessor,  "  or  any  other  person  lawfully 
claiming  or  to  claim,  by,  from,  or  under  him;"  it  was  held,  that  an 
entry  and  seizure  of  the  goods  on  the  premises,  by  the  collector  of 
land-tax,  for  arrears  due  from  the  lessor  before  the  demise,  was  not 
a  proceeding  within  the  terms  of  the  covenant  (m).  Where  the 
lessor  covenanted  for  quiet  enjoyment  without  let,  suit,  &c.  by  him, 
"  or  any  |)erson  claiming  under  him,"  and  at  the  time  of  the  lease 
was  possessed  of  the  equity  of  redemption  only  in  the  demised 
premises,  and  subsequently  the  mortgagee  gave  notice  to  the  lessee 
to  pay  rent  to  him,  and  the  lessee,  on  finding  his  lease  defective, 
gave  up  possession,  it  was  held,  that  there  was  an  eviction,  or  at 
all  events  a  molestation  of  the  lessee,  within  the  terms  of  the 
covenant,  by  a  person  claiming  under  the  lessor  (x). 

If  the  purchaser  of  lands  sells  them,  and  afterwards  takes  a  re- 
conveyance from  his  vendee,  with  a  covenant  for  a  good  title,  he 
may,  notwithstanding,  maintain  an  action  against  the  original  seller 
on  his  covenant  for  a  good  title  (y). 

A  general  covenant  for  quiet  enjoyment  does  not  extend  to 
tortious  entries  by  a  stranger  (z).  In  the  Year  Book,  26  Hen.  VIII. 
3  b,  is  the  following  case : — A  man  made  a  lease  for  years  by 
indenture,  and  by  a  clause  in  that  lease  covenanted  to  warrant  the 
demised  premises  during  the  term  of  the  lessee ;  afterwards  the 
lessee  was  ousted  by  one  who  had  not  any  right  to  the  premises ; 
and  the  question  was,  whether  the  lessee  should  have  writ  of  cove- 
nant against  the  lessor  or  not :  and  Englefield,  J.,  said,  "  The  lessee 
shall  not  have  writ  of  covenant  against  his  lessor  where  he  is  ousted 
by  wrong,  for  he  may  have  writ  of  trespass  or  ejections  fimuB  against 
him  who  ousted  him ;  but  if  he  was  ousted  by  one  who  had  title 

Kramount  against  him,  as  in  that  case  he  cannot  have  any  remedy 
g-ainst  the  person  ousting  him],  he  may  have  writ  of  covenant 
against  the  lessor  by  force  of  the  warranty :  quod  fait  concessum  per 
plusorsr  See  also  26  Hen.  VIII.  3  b,  pi.  11;  F.  N.  B.  342, 
(4to  ed.) 

The  doctrine  laid  down  in  the  foregoing  case  is  not  confined  to 
covenants  in  leases  for  years,  for  in  Dudley  v.  FoUiott,  3  T.  R. 
584,  it  was  adjudged,  that  a  general  covenant  in  a  conveyance  of 
lands  in  fee,  that  the  grantor  nad  legal  title,  and  that  the  grantee 
might  peaceably  enjoy  the  premises  without  the  interruption  of  the 
grantor  and  his  heirs,  or  any  other  person,  did  not  extend  to  the 
acts  of  wrong-doers ;  but  only  to  the  acts  of  persons  claiming  by  a 
legal  tide. 

The  distinction  taken  in  these  cases  illustrates  the  reason  of  the 

(«)  Stanley  v.  Hayes,  3  Q.  B.  105.    See  Geo.  III.  Dampier  MSS.  L.  I.  L.,  L.  P. 

Spencer  v.  Marriott,  1  B.  &  C.  457.  B.  186. 

(*)  Carpenter  v.  Parker,  27  L.  J.,  C.  P.  («)  Davie  v.  Sacheverell,  1   Roll.  Abr. 

78.  Condition,  (V.)  pi.  7  ;  Hayes  ▼.  Bicker* 

(y)  Goodere  ▼.  Lamb,  B.  R.  Trin.  87.  ttt^,  Vaug.  119. 

VOL.  I.  L  L 
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following  rule,  viz,  that  in  actions  for  breach  of  a  general  cove- 
nant for  quiet  enjoyment,  it  is  essentially  necessary  tnat  it  should 
appear  on  the  face  of  the  declaration,  that  the  eviction  was  made 
by  a  person  claiming  by  a  legal  title.  Tisdale  v.  Sir  W.  Essex, 
Hob.  34.     It  is  sufficient,  however,  to  alleee  that  at  the  time 

of  the  demise  to  the  plaintiff,  one had  lawful  right  and  title 

to  the  premises,  and,  having  such  lawful  right  and  title,  entered 
and  ejected  the  plaintiff  (a) ;  and  it  is  not  necessary  to  set  forth  the 
title  of  the  party  evicting  more  particularly.  Hodgson  v.  The  East 
India  Company^  8  T.  R.  278.  Although,  however,  it  be  not  neces- 
sary to  set  forth  the  particulars  of  the  title  of  the  party  evicting,  yet 
room  should  not  be  left  for  any  intendment,  that  such  title  is 
derived  from  the  plaintiff;  for  where  the  defendant  granted  land 
to  plaintiff  for  years,  and  warranted  the  same  against  all  men 
during  the  term ;  in  an  action  of  covenant  on  this  warranty,  the 
breach  assigned  was,  that  one  S.,  after  the  commencement  of  the 
term,  and  during  the  terra,  having  lawful  right  and  title  to  the  pre- 
mises, entered  and  ejected  plaintiff;  after  verdict  for  plaintiff,  it 
was  moved,  in  arrest  of  judgment,  that  the  breach  was  not  well 
assigned  ;  because  S.  might  have  had,  at  the  time  of  his  entry,  a 
lawful  right  and  title  to  the  premises  under  the  plaintiff  himself; 
and  as  it  was  not  stated  in  the  declaration,  that  S.  had  title  to  the 
premises  before  the  grant,  it  should  be  intended,  that  he  had  a  richt 
to  the  premises,  at  the  time  of  his  entry,  by  a  puisne  title,  to  which 
the  covenant  of  defendant  did  not  extend.  The  court  held,  that 
the  breach  was  not  well  assigned  (i). 

This  intendment,  viz,  that  the  title  of  the  party  evicting  was 
derived  from  the  plaintiff,  may  be  precluded  by  averiing,  (if  the 
facts  of  the  case  warrant  it,)  that  the  person  evicting  entered  by 
lawful  tide,  which  accrued  to  him  before  the  date  of  the  conveyance 
to  the  plaintiff,  as  in  Buckly  v.  Williams^  3  Lev.  325;  or  by 
averring  that  at  the  time  of  the  demise  to  the  plaintifli  the  party 
evicting  had  lawful  title,  as  was  done  in  Poster  v.  Pierson^ 
supra ;  or  that  the  party  evicting  entered  by  virtue  of  a  title  made 
by  the  defendant,  as  was  done  in  Hodgson  v.  East  India  Company; 
or  lawfully  claiming  under  the  defendant,  as  was  done  in  Young  v. 
Raincock,  7  C.  B.  310. 

The  preceding  remarks  have  been  confined  to  the  cases  of  general 
covenants  and  evictions  by  strangers ;  but  in  cases  where  the  cove  • 
nant  is  particular,  as  agamst  interruption  by  the  grantor  or  lessor, 
or  by  any  person  expressly  named ;  upon  the  eviction  of  the  cove- 
nantee by  the  grantor  or  lessor,  or  by  the  person  expressly  named, 
it  is  not  necessary  for  the  plaintiff  to  aver  lawful  title  in  the  party 
evicting.   The  declaration  stated  that  the  defendant  granted  a  mes- 

(a)  Fatter  v.  Pieraon,  4T.  R.  617. 

(b)  fVotton  ▼.  Hele,  2  Wins.  Saund.  177.    See  15  &  16  Vict.  c.  76,  s.  143. 
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suage  with  the  appurtenances  to  the  plaintiff  in  fee,  and  covenanted 
i  for  quiet  enjoyment,  without  the  lawful  let,  &c.  of  the  defendant ; 

s  assigning  for  breach,  that  the  defendant  hindered  the  plaintiff  in 

it  the  enjoyment  of  a  pew  appurtenant  to  the  messuage ;  on  demurrer 

it  was  objected,  that  the  injury  complained  of  ought  to  be  the 
c  subject  of  an  action  of  trespass,  but  could  not  be  the  foundation  of 

I  this  action,  the  covenant  being  against  all  lawful  disturbance ;  to 

[  this  it  was  answered,  that,  where  the  breach  complained  of  was  the 

;  act  of  the  covenantor,  any  interruption  was  sufficient  to  support 

,  this  action  against  him.     Judgment  for  the  plaintiff;  AshhurstyJ., 

observing,  that  it  was  not  necessary  that  the  party  against  whom 

the  action  was  brought  should  have  a  title;  it  was  sufficient  if  he 
^  did  the  act  under  a  claim  of  title ;  that  in  this  case  the  act  itself 

.  asserted  a  title ;  for  the  defendant  locked  up  the  pew,  which  was  as 

strong  an  assertion  of  right  as  could  well  be  imagined  (c). 

So  where  the  plaintiff  set  forth  a  covenant,  which  recited  that 
the  defendant  had  sold,  to  the  plaintiff's  testator,  goods  which  had 
been   seized  by  one   B.,   and  therefore  defendant  covenanted  to 
[  plaintiff's  testator,  to  save  him  harmless  from  any  costs  or  damages 

relating  to  such  seizure,  and  then  assigned  for  breach,  that  the  said 
B.  had  seised  the  goods  under  pretence  of  a  debt  due  from  de- 
fendant to  him,  touching  which  seizure  testator  was  put  to  great 
expense,  which  defendant  neglected  to  pay.  It  was  objected,  that 
the  covenant  did  not  extend  to  tortious  acts,  for  which  the  plaintiff 
had  a  remedy,  and  therefore  the  title  of  B.  ought  to  have  been 
set  forth ;  that  "  having  lawful  title  "  was  not  sufficient ;  that  here 
it  was  only  said  "  under  pretence,"  which  was  not  so  strong.  The 
counsel  for  the  plaintiff  admitted  it  to  be  a  general  rule,  that  the 
plaintiff  must  snow  a  title  in  the  disturber ;  but  insisted  that  the 
rule  extended  only  to  the  case  of  a  general  covenant,  and  not  where 
it  was  particular  against  the  acts  of  particular  persons ;  for  in  that 
case  it  comprehended  even  tortious  acts.  And  by  the  court :  This 
pretence  of  B.'s  being  recited  in  the  covenant,  shows  it  was  meant 
as  a  security  against  it  in  all  events :  and  thougjh  it  should  be  tor- 
tious, yet  being  particular,  it  falls  within  the  distinction  that  has 
been  well  taken.     Judgment  for  plaintiff  (d). 

The  result  of  the  foregoing  cases  is,  that  "  where  a  man  cove- 
nants to  indemnify  against  all  persons,  that  is  but  a  covenant  to 
indemnify  against  lawful  title.  And  the  reason  is,  because,  as  it 
regards  such  acts  as  may  arise  from  rightful  claim,  a  man  may  well 
be  supposed  to  covenant  against  all  the  world ;  but  it  would  be  an 
extravagant  extension  of  such  a  covenant,  if  it  were  good  against 
all  the  acts  which  the  folly  or  malice  of  strangers  mipht  suggest ; 
and,  therefore,  the  law  has  properly  restrained  it  within  its  reason- 
able import,  that  is,  to  rightful  title.  It  is,  however,  different  when 
an  individual  is  named  ;  for,  there,  the  covenantor  is  presumed  to 

(e)  Lloyd  v.  Tomkiet,  1  T.  R.  671.  (d)  Perry  y.  Edwards,  1  Str.  400. 

ll2 
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know  the  person  against  whose  acts  he  is  content  to  covenant,  and 
maVf  therefore,  be  reasonably  expected  to  stipulate  against  any  dis- 
turbance  from  him,  whether  by  lawful  title  or  otherwise."  Hence 
where  the  condition  of  a  bond,  which  recited  the  purchase  of  land 
by  plaintiffs,  was,  to  save  them  and  the  land  harmless  from  all 
manner  of  mortgages,  judgments,  &c.,  obtained  by  T.  T.  or  any  other 
person  ;  it  was  held  to  bind  the  obligor  i^ainst  the  wrongful  entry 
of  T.  T.  («). 

Tenant  for  life,  and  his  eldest  son  the  remainder-man  in  tail, 
leased  to  S.,  for  ninety-nine  years,  and  gave  S.,  who  was  ac- 
quainted with  their  title,  a  bond,  conditioned  for  the  due  observ- 
ance of  their  covenant  for  quiet  enjoyment.  S.  underlet  to  W., 
and  covenanted  with  W.  against  eviction  by  any  person  claiming 
under  him,  or  by  his  acts,  neglect,  default,  or  procurement  The 
tenant  for  life  and  his  eldest  son  being  dead  without  issue,  W.  was 
evicted  by  the  next  remainder-man  in  tail.  It  was  held,  that  no 
breach  could  be  assigned  on  the  covenant ;  for,  first,  the  eviction 
was  not  by  any  person  claiming  under  S.,  but  by  title  paramount ; 
secondly,  it  did  not  appear  to  be  an  eviction  arising  from  the  acts 
or  procurement  of  S.;  lastly,  although  the  eviction  would  have  been 

[)revented  if  S.,  at  the  time  he  took  the  lease,  had  required  the 
essors  to  cut  off  the  entail,  and  the  lessors  had  complied  with  such 
requisition,  yet,  inasmuch  as  S.  had  no  means  of  compelling  the 
lessors  to  cut  off  the  entail,  it  could  hardly  be  said  that  he  was 
guilty  of  any  neglect  or  default  in  not  procuring  that  step  to  be 
taken,  which  he  was  unable  to  compel  {f),  A.  covenants  for  him- 
self, his  heirs,  and  assigns,  that  B.  shall  quietly  enjoy,  without  the 
let  of  A.,  his  heirs,  or  assigns,  or  any  person  claiming  under  him 
or  them.  The  estate  originally  belonged  to  A.'s  wife,  and  on  mar- 
riage was  settled  on  A.  for  life,  with  power  to  make  leases,  and 
also  with  power  to  A.  and  his  wife  jointly  to  revoke  the  uses, 
which  they  did ;  and  aflter  A.'s  death,  B.  was  evicted  under  the 
new  settlement.  Covenant  lies  against  the  executors  of  A.,  though 
the  estate  moved  from  the  wife  and  not  from  A.  {g)  An  action 
may  be  maintained  on  a  covenant  for  ouiet  enjoyment,  if  the  lessor 
has  not  any  title,  although  the  lessee  nas  not  entered  (A);  but  in 
the  case  of  a  lease  to  commence  at  a  future  day,  the  action  camiot, 
it  seems,  be  brought  before  the  time  when  the  possession  under  the 
lease  was  to  commence  (i). 

A  covenant  by  lessor,  that  the  lessee,  paying  the  rent,  &c.,  shall 
quietly  enjoy,  is  not  a  conditional  covenant,  making  the  payment 
of  the  rent  a  condition  precedent  to  the  performance  of  the  cove- 

(e)  Nash  V.  Palmer,  5  M.  &  S.  374 ;  I.  L. 

and  see  Fowlc  v.  Welsh,  1  B.  &  C.  29.  {h)  Ludwell  v.  Newman,  L.  P.  B.  76 ; 

(/)  IVoodhouae    v.   Jenkins,   9    Bingh.  Dampier's  MSS.  L.  I.  L.;  6  T.  R.  458, 

431.  S.  C. 

(g)  Hard  V.  FUicher,  B.  R.  M.  19  Geo.  (i)  Ireland  v.  Burcham,  2  B.  N.  C.  90. 
III. ;    B.  P.  B.  85  ;  Dampier,  MSS.  L. 
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nant  for  quiet  enjoyment,  on  the  part  of  the  lessor  (A).  A  covenant 
for  quiet  enjoyment  is  broken  by  the  lessor  so  working  a  vein  of 
iron-stone,  lying  over  a  seam  of  coal,  demised  by  him  to  the  plaintiff, 
that  the  roof  of  the  coal  mine  falls  in  (I). 

2.  Of  the  Cifvntant  not  to  assign  without  Licence. 

A  covenant  not  to  assign  or  under-let  without  licence  of  the 
lessor,  with  a  clause  of  re-entry  in  case  of  breach,  is  frequently  in- 
troduced into  leases,  for  the  purpose  of  securing  to  the  lessor  a 
responsible  tenant  in  whom  he  can  repose  a  confidence.  In  Hen- 
derson V.  Hat/y  3  Bro.  C.  C.  632,  upon  a  bill  filed  for  the  specific 
performance  of  an  agreement  by  a  landlord  to  grant  a  lease  of  a 
public-house,  containing  the  common  and  ustial  covenants;  Lord 
Thurhwy  C,  was  of  opinion,  that  though  the  covenant  not  to  as- 
sign without  licence  might  be  a  very  usual  one,  where  a  brewer  or 
vintner  let  a  public-house,  that  would  not  make  it  a  common  cove- 
nant; and  declared,  that  the  landlord  was  not  entitled  to  have  it 
inserted  in  the  lease.  In  Morgan  v.  Slaughter ^  1  Esp.  8,  Lord 
Kent/on^  C.  J.,  held  such  a  covenant  to  be  a  fair  and  usual  cove- 
nant. But  in  Church  v.  Srown,  16  Ves.  268,  631,  the  opinion  of 
Lord  Thurlow  was  recognized  by  Lord  Eldon,  C. ;  and  in  Browne 
V.  Rahan^  16  Ves.  529,  Sir  W.  Grant,  M.  R.,  held,  that  under  an 
agreement  for  a  lease  "  with  usual  covenants,"  the  lessor  was  not 
entitled  to  this  covenant  against  assigning  or  under-letting  without 
licence.  And  see  Bennett  v.  Womack,  7  B.  &  C.  627;  Bell  t. 
Barcfiard,  16  Beav.  8. 

"  The  general  principle  is,  that  a  lessee  may  assign  his  interest 
in  the  term  (m).  But  the  lessor  may  restrain  the  lessee  from  as- 
signing by  covenant  or  proviso ;  and  if  the  lessor  grants  the  term 
subject  to  a  condition,  that  i(  shall  cease,  if  the  lessee  assigns,  an 
assi^ment  by  the  lessee  will  be  void.  But  if  the  lessor  restrain 
the  lessee  from  assigning  by  covenant  only,  although  the  lessee  by 
assigning  commits  a  breach  of  covenant,  yet  the  assignment  itself 
is  not  void"  (w). 

A  covenant  not  to  assign  or  otherwise  put  away  the  lease  of  the 
premises  thereby  demised,  without  the  licence  of  the  lessor  in 
writing,  is  not  broken  by  an  underlease  (o).  So  where  the  covenant 
was  not  to  assign  or  otherwise  part  with  the  premises,  or  that  pre- 
sent indenture  of  hose :  it  was  held,  that  a  deposit  of  the  lease  with 
a  creditor,  as  a  security  for  money  advanced,  was  not  a  breach  (/>). 
But  where  the  words  of  the  covenant  were,  that  the  lessee  would 

(k)  Dawson  y.  Dyer,  5  B.  &  Ad.  584.  assignment  of  a  chattel  interest,  not  being 

See  Doe  ▼.  Kennard,  12  Q  B.  244.     But  copyhold,  shall  be  void  unless  made  by 

see  Ireland  v.  Bireham,  per  Tindal,  C.  J.  deed. 

(0  Shaw  V.  Stenton,   27  L.   J.,  Exch.  (n)  Per  Uolroyd,  J.,  Paul  v.  Nurte^  8 

258.  B.  k  C.  488. 

(m)  By  8  &  9  Vict  c.  106,  s.  3,  a  lease  (o)  Crusoe  v.  Blencowe,  3  Wils.  234. 

required  by  law  to  be  in  writing,  and  an  ( p)  Doe  v.  Laming^  1  R.  &  M.  36. 
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not  set,  ktf  or  assign  over  the  whole  or  part  of  the  premises  with- 
out leave ;  it  was  held,  that  an  underlease  amounted  to  a  breach  (o). 
So  where  the  proviso  was,  that  the  lease  should  be  void  if  the 
lessee  assi^ed  the  indenture  of  lease,  or  the  demised  premises, 
"  for  the  whole  or  any  part  of  the  term^  without  leave  in  writing ;" 
it  was  held,  that  the  words  included  an  underlease  (r).  And  here 
it  is  to  be  observed,  that  a  lease  by  the  lessee  for  the  whole  term 
amounts  to  an  assignment,  although  the  rent  be  reserved  to  the 
lessee,  and  a  power  of  re-entry  given  to  him  and  not  to  the  rever- 
sioner («).  But  if  a  day  only  be  excepted  out  of  the  term,  then  it 
is  an  underlease  (J), 

If  a  lease  contain  a  proviso,  making  it  void,  if  the  lessee,  his 
executors,  or  administrators,  alien  without  licence  in  writing,  a 
voluntary  assignment  by  the  executor,  or  administrator,  without 
such  leave,  will  amount  to  a  forfeiture  (u).  In  Seers  v.  Hindy  1 
Ves.  jun.  295,  one  of  the  questions  was,  whether  executors  were 
warranted  in  disposing  of  a  lease  as  assets  of  the  testator,  where 
there  was  a  proviso  against  alienation  by  the  lessee;  but  no  men- 
tion of  executors.  Lord  Thurlow,  C,  said,  "  If  A.  lets  a  farm  to 
B.,  with  a  covenant  not  to  alien,  and  B.  dies,  may  not  his  execu- 
tors dispose  of  the  term?  I  think  it  has  been  determined  that 
they  may,  and  I  have  always  taken  it  to  be  clear  law.  It  is  an 
alienation  by  the  act  of  God.  I  remember  Lord  Camden  entered 
into  the  question  much  in  the  same  way.  lie  took  it  to  be  clear 
law,  that  an  alienation  by  death  could  not  be  a  forfeiture.  In  the 
case  of  a  lease  for  years  to  A.,  it  goes  to  his  executors,  not  by  way 
of  limitation,  as  in  the  case  of  a  remainder  over,  &c.,  but  it  goes 
to  them  as  coming  in  the  place  of  the  lessee.  I  understood  it  to 
be  well  settled  as  I  have  stated.  But  I  do  not  mean  to  lay  down, 
that  a  man  may  not  by  a  clause  in  his  will  provide  that,  in  case  of 
a  devolution  to  executors,  it  shall  not  be  alienable  by  them ;  but  it 
must  be  very  special  for  that  purpose."  And  see  per  Ashhurst,  J., 
in  Roe  v.  Harrison ;  per  Gibbsy  J.,  in  Lloyd  v.  Crispe, post,  p.  521. 

Provisoes  for  re-entry  in  a  lease  are  to  be  construed,  as  other 
contracts,  according  to  mir  and  obvious  construction;  and  not  with 
the  strictness  of  conditions  at  common  law  (x). 

An  assignment  by  operation  of  law  will  not  amount  to  a  for- 
feiture. This  point  was  decided  in  Doe  v.  Carter^  8  T.  R.  67 ; 
where  it  was  held,  that  an  assignment  by  the  sheriff  to  a  party 
purchasing  under  a  bona  fde  execution,  will  not  amount  to  a  for- 
feiture. But  where  the  execution  is  in  fraud  of  the  covenant,  the 
assignment  under  it  will  amount  to  a  forfeiture,  and  the  lessor  may 
re-enter;  as  where  the  lessee  gives  a  warrant  of  attorney  to  con- 

(q)  Roe  V.  HarrUon,  2  T.  R.  426.  («)  Roe  v.  Harriton,  2  T.  R.  425. 

(r)  Doe  V.  Woriley,  I  Campb.  20.  Ix)  Per  Lord   Tenierdemy  C.  J.,  Dee  ▼. 

(«)  Palmer  v.  Edwards,  Doug.  186,  n.  EUam,  1  M.  &  M.  189. 
(/)  Hotford  V.  Haich,  Doug.  182. 
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fess  judgment  to  a  creditor  for  the  express  purpose  of  enabling 
such  creditor  to  take  the  lease  in  execution  under  the  judg- 
ment (y). 

Covenant  against  assigning  without  licence  is  determined  by  a 
licence  once  granted.  12  Ves.  191,  per  Sir  W.  Grant.  So  under 
a  condition  not  to  alien  without  leave,  if  leave  is  once  granted,  the 
condition  is  entirely  discharged  ;  see  Piatt  on  Covenants,  425 — 6. 

C.  C.  College  demised  land  for  a  term  of  years  to  A.,  with  a 
condition,  that  neither  A.  nor  his  assigns  should  alien  die  land 
without  the  special  licence  of  the  lessors ;  afterwards  the  lessors,  by 
writing  imder  seal,  licensed  A.  to  alien  the  land  to  any  person,  and 
A.  afterwards  assigned  the  term  to  B. :  after  B.'s  death,  C.  became 
entitled  to  the  term,  and  assigned  it  to  the  defendant  Syms.  The 
lessors  entered  for  condition  broken.  It  was  resolved  by  the  court, 
that  the  alienation  by  licence  to  B.  had  determined  the  condition 
as  to  the  assignees ;  and  that  it  was  not  in  the  power  of  the  lessors 
to  dispense  with  an  alienation  for  one  time,  and  yet  to  consider  the 
estate  aliened  or  demised  as  afterwards  remaining  subject  to  the 
condition ;  for  a  condition  is  to  be  taken  strictly,  and  by  the  aliena- 
tion with  licence  it  is  satisfied  {z).  So  in  the  case  of  a  demise  to 
A.,  B.,  and  C,  with  a  like  condition,  if  a  licence  to  alien  be  granted 
to  A.,  and  A.  aliens  by  virtue  of  such  licence,  the  condition  is  de- 
termined as  to  B.  and  C.  (a). 

So  in  the  case  of  a  demise  upon  a  like  condition,  if  the  lessee 
aliens  part,  with  the  assent  of  tne  lessor,  the  lessee  may  alien  the 
residue  without  such  assent.  Per  Pophaniy  C.  J.,  4  Rep.  120,  a. 
But  where  a  lessor  had  a  right  of  entry  reserved  on  a  breach  of  a 
covenant  to  underlet,  and  gave  no  actual  licence  to  underlet,  but 
knew  of  the  fact  and  received  rent  afterwards ;  it  was  held,  that 
he  had  not  lost  his  right  of  re-entry  on  a  subsequent  underletting. 
Doe  V.  Bliss,  4  Taunt.  735.  '*  Dumpor's  case  is  distinguishable 
from  some  of  the  later  decisions  in  this  respect ;  there  the  lessee 
had,  by  licence  of  the  lessors,  assigned  all  his  interest  in  the  de- 
mised premises,  and  therefore  the  covenant  itself  (not  to  alien  with- 
out licence)  was  held  to  be  waived ;  such  an  assignment  is  yery 
different  from  underletting,  or  the  other  acts  stated  in  the  more 
modem  cases,  where  it  has  been  held  that  the  breach  only  was 
waived"  (ft.».  And  note  the  distinction  in  the  above  case  between 
a  previous  licence,  and  a  mere  forbearance  to  insist  upon  a  right. 

Lessee  covenanted,  that  he  would  not  demise  the  premises  with- 
out licence ;  the  lessee  became  a  bankmpt ;  his  assignees  took  to 

(y)  Doe  ▼.  Carter,  8  T.  R.  300.     See  verse  it"     Per  Mansfield,  €.  J.,  iti  Doe  v. 

Crofi  V.  Lumley,  d  £.  &  B.  648.  BlUt,  4  Taunt.  786. 

(«)  Dumpor's    case,    4    Rep.    119,    b.  (a)  Leeds  t.   Crompton,    cited  4  Rep. 

'*The  profession  have  always  wondered  120,  a. 

at  Dumpor's  case,  but  it  has  been  law  so  (b)  Per  Patteson,  J.,  Doe  v.  Pritehard^ 

many  centuries  that  wc  cannot  now  re-  5  }&.^  Ad.  781. 
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the  lease,  and  assigned  it  to  A.,  who  assigned  it  to  the  original 
lessee,  who  underlet  to  B. ;  it  was  held,  that  the  covenant  of  the 
lessee  was  discharged  by  49  Geo.  III.  c.  121,  s.  19  (the  words  of 
which  section  are  substantially  the  same  as  the  present  Bankrupt 
Act,  12  &  13  Vict.  c.  106);  and,  consequently,  that  the  subsequent 
under-letting  by  the  lessee  was  no  breach  of  that  covenant,  which 
no  longer  existed  (c).     The  last-mentioned  act,  sect.  145,  provides 
for  three  cases :  Ist,  where  the  assignees  accept  the  conveyance 
or  lease  (cf);  in  which  case  the  bankrupt  is  not  liable  to  pay  any 
rent  accruing  after  the  date  of  the  fiat  or  filing  of  the  petition,  or  to 
be  sued  in  respect  of  the  subsequent  non-performance  of  any  of 
the  covenants;   2nJ/y,  where  the  assignees  decline  the  same;  in 
this  case  also  the  bankrupt  is  not  liable,  in  case  he  deUver  up  the 
conveyance  or  lease  to  the  conveyor  or  lessor  within  fourteen  days 
after  he  shall  have  had  notice  that  the  assignees  have  declined ;  in 
this  case  the  covenants  on  both  sides  fall  to  the  groond  (^).     It 
has  been  held,  however,  that  this  is  a  personal  discharge  to  the 
lessee  only,  and  that  a  surety  who  has  joined  in  the  lease  with  him 
is  liable  lor  breaches  of  covenant,  accruing  between  the  date  of 
the  commission  and  the  actual  delivery  up  of  the  lease  by  the  lessee 
under  the  statute ;  the  term  remaining  vested  in  the  bankrupt  till  ' 
election  by  the  assignees  (/),  or  delivery  up  of  the  lease  to  the 
lessor  under  the  statute  (^).     And  where  the  original  lessees  had 
assigned  to  B.,  subject  to  the  payment  of  rent,  who  entered,  and 
afterwards  became  bankrupt,  and  rent  became  due  after  the  com- 
mission, and  the  assignees  of  B.  declined  the  lease ;  and  then  cove- 
nant for  the  rent  was  brought  by  the  lessor  against  the  original  * 
lessees ;  it  was  held,  that  the  action  might  be  maintained ;  for  "  if, 
before  the  statute,  there  had  been  an  assignment  of  the  lease,  and 
the  lessors  had  accepted  rent,  they  might,  notwithstanding,  have 
proceeded  by  covenant  against  the  lessees ;  the  privity  of  contreu^ 
not  being  destroyed.     The  statute  (6  Geo.  IV.  c.  16,  s.  75)  makes 
no  dif&rence  in  this  respect ;  it  contemplates  the  case  of  a  bank- 
rupt lessee  only,  not  of  an  assignee  of  the  term.     The  statute  ope- 
rates only  as  a  personal  discharge  of  the  bankrupt ;  for  it  does  not 
say  that  the  lease  and  the  covenants  shall  be  at  an  end,  but  merely 
that  the  bankrupt  lessee  shall  not  be  liable  to  be  sued  in  respect 
of  any  subsequent  non-observance  of  the  covenants"  (A).     Srdly, 
where   the   assignees  do  not,  upon  request,  elect  whether  they 
will  accept  or  decline ;    in  which  case,  the  Lord  Chancellor  has 
power,  upon  petition,  to  order  the  assignees  to  elect  and  to  de- 
liver up  the  conveyance  or  lease  and  possession  of  the  premises. 

Whether  the  licence  to  assign  be  general,  as  in  Dumpor*$  case, 

(c)  Doe  V.  Smith,  5  Taunt.  795.  (e)  Keartey  v.   Carstairt,  2  B.  &  Ad. 

(e^)  The  assignees  are  not  liable  unless  716. 
they  do  some  act  which  unequivocally  in-  (/)  Tuck  v.  Fyion^  6  Bingh.  321. 

dicates  their  election.     Ooodwin  v.  Nobler  (g)  Briggs  v.  Sowry^  8  M.  &  W.  729. 

27  L.  J.,  Q.  B.  20i.  (A)  Mannivg  y.  Flighty  3  B.  &  Ad.  211. 
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or  particular,  as  "  to  one  particular  person,  subject  to  the  perform- 
ance of  the  covenants  in  the  original  lease,"  yet  the  condition  is 
gone,  and  the  assignee  may  assign  without  a  licence  (e).  But  where 
there  is  an  exception  out  of  the  original  restriction  to  alien  in  favour 
of  an  assignment  in  a  particular  manner,  e.  g,  by  will,  and  an  as- 
signment is  made  by  the  lessee  by  will ;  and  then  his  executora 
make  another  assignment,  not  by  will,  it  seems  that  this  last  as- 
signment IS  bad  ij). 

Acceptance  by  the  lessor  of  rent  due  after  condition  broken  with 
notice,  is,  generally  speaking,  a  waiver  of  the  forfeiture  (A),  as  a 
binding  election  on  the  part  of  the  lessor  to  treat  the  lease  as  valid ; 
see  Jones  v.  Carter^  15  M.  &  W.  718 ;  but  such  a  receipt  is  not,  it 
seems,  necessarily  a  waiver.  Doe  v.  Batten^  Cowp.  243.  See 
Croft  V.  Lumley  (Dom.  Proc),  27  L.  J.,  Q.  B.  322. 

A  court  of  equity  will  not  relieve  against  a  forfeiture  occasioned 
by  breach  of  covenant  not  to  assign  {T). 

3.  Of  the  Covenant  to  Repair  (in). 

The  lessee  of  a  house,  on  a  general  covenant  to  repair  during  the 
term,  is  boimd  to  rebuild,  in  case  the  house  be  consumed  by  an 
accidental  j&re(w).  If  a  lessor  covenant  that  he  will,  in  case  the 
demised  premises  be  burned  down,  rebuild,  and  replace  the  same 
in  the  same  state  they  were  in  before  the  fire,  he  is  only  bound  to 
rebuild  what  he  let,  and  not  any  additional  parts,  which  may  have 
been  erected  by  the  lessee  (o). 

On  a  covenant  to  erect  a  bridge  in  a  substantial  manner,  and  to 
uphold  and  keep  in  repair  for  a  certain  time,  although  the  bridge 
be  broken  down  by  an  extraordinary  flood,  yet  the  party  covenant- 
ing is  bound  to  repair  (p).  Where  the  lessor  of  a  house  covenanted 
with  the  lessee  to  repair  all  the  external  parts  of  the  premises,  and 
the  corporation  pulled  down  an  adjoining  house,  leaving  the  wall 

(t)  BrummeU  y.   Maepherton,   14  Yes.  the  lessor  has  no  reversion,  bat  both  he 

173,  Eldon,  C.  and  his  lessee  have  been  evicted  by  title 

(/)  Lloyd  V.  CrUpe,  6  Taunt.  249,  per  paramount,  the  former   measure  of  da- 

Gibt!iy  J.  mages  would  seem  to  be  correct,  S.  C. 

(k)  Goodright  v.   Davidt,  Cowp.  804;  (n)  Bullock  v.  Dommiti,  6  T.  R.  650. 

WhUcheot  V.  Fox,   Cro.   Jac.   398.      See  In  many  cases  an  exception  of  accidents 

Doe  V.  BluMf  ante,  p.  '519.  by  fire  or  tempest  is    introduced    into 

(/)  Per  Lord  Eldon^  C,  in  HiU  v.  Bar-  leases  for  the  protection  of  lessees.     It 

clavt  18  Yes.  68  ;  and  see  generally  as  to  appears,  from  the  cases  of  Monk  v.  Cooper^ 

relief  in  equity  against  breaches  of  cove-  and   Hare  v.  Groves^  3  Anstr.  687,  that 

nant,  Job  v.  BannUter,  2  K.  &  J.  374 ;  this  exception  should  be  introduced  into 

Ellioit  V.  Turner,  13  Sim.  477.  the  covenant  for    repairs,    in  order    to 

(m)  If  the  plea  be  that  defendant  did  exempt  the  lessee  from  the  obligation  of 

repair,   the  putintifT  begins  at  the  trial.  paying  rent  as  well  as  of  rebuilding,  in 

Doe  y,  Rowlands,  9  C.  &  P.   613.    The  case  the  house  should  be  destroyed  by  fire 

measure  of  damages  is  not  the  amount  or  tempest. 

that  would  be  required   to  put  the  pre-  (o)  Loader  v.  Kemp,  2  C.  &  P.  375. 

misei  in  repair,  but  the  amount  to  which  (  p)  Brecknock  Canal  Company  v.  PriU 

the  reversion  is  injured  by  the  premises  chard,  6  T.  R.  750.    See  Shubrick  v.  SaU 

being  out  of  repair.    Ibid.     See  DavietY,  mond,  3  Burr.  1637. 
Underwood,  27  L.  J.,  Excb.  113.    Where 
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of  the  demised  house  exposed  and  without  support,  and  thereupon 
the  wall  fell  down  and  the  house  became  uninhabitable^  and  the 
lessee  sued  the  lessor  upon  his  covenant ;  it  was  held,  that  the  ex- 
ternal parts  of  premises  are  those  which  form  the  inclosure  of  them, 
and  beyond  which  no  part  extends;  and  that  it  was  immaterial 
whether  those  parts  are  exposed  to  the  atmosphere  or  rest  upon 
some  other  building  which  forms  no  part  of  the  premises  let;  and 
that  the  defendant  was  liable  on  his  covenant,  though  the  injury  to 
the  wall  was  done  in  the  tirst  instance  by  the  corporation  (q). 

A  covenant  to  keep  and  leave  a  house  in  repair,  is  satisfied  by 
keeping  it  in  substantial  repair,  according  to  the  nature  of  the  buiid- 
ing ;  and  with  a  view  to  determine  the  sufficiency  of  the  repair,  the 
jury  may  inquire  whether  the  house  was  new  or  old  at  the  time  of 
the  demise  (r).  So  where  the  covenant  was  to  keep  the  premises 
in  good  and  tenantable  repair,  and  to  surrender  them  at  the  end  of 
the  term  in  like  tenantable  condition,  reasonable'  wear  and  tear  ex- 
cepted ;  Tindaly  C.  J.,  said  the  meaning  of  such  a  covenant  was 
well  understood  to  be  good  and  tenantable  repair,  r^ard  being  had 
to  the  state  of  the  premises  in  point  of  age.  The  landlord  is  not  to 
have,  at  the  end  of  the  term,  a  new  house  at  the  tenant's  expense. 
The  general  state  and  condition  of  the  premises  at  the  time  of  the 
demise  may  be  shown  ($),  so  as  to  measure  the  amount  of  damages 
for  want  of  repairs,  by  reference  to  that  state ;  a  house  in  Spital- 
fields  may  be  repaired  with  materials  inferior  to  those  requisite  for 
repairing  a  mansion  in  Grosvenor  Sqjuare  {t),  Tlie  same  nicety  of 
repair  is  not  exacted  for  an  old  buildmg  as  for  a  new  one  (m).  And 
where  a  lessee  covenants  to  keep  old  premises  in  repair,  he  is  not 
liable  for  such  dilapidations  as  result  from  the  natural  operation  of 
time  and  the  elements  (ar).  Where  the  agreement  was  "  to  put 
premises  into  habitable  repair,"  Alderson,  S.,  said,  "  It  is  difficult 
to  suggest  any  material  difference  between  the  term  '  habitable  re- 
pair,' used  in  this  agreement,  and  the  more  common  expression 
*  tenantable  repair :'  they  must  both  import  such  a  state,  as  to 
repair,  that  the  premises  may  be  used  and  dwelt  in,  not  only  with 
safety,  but  with  reasonable  comfort,  by  the  class  of  persons  by 
whom,  and  the  sort  of  purposes  for  which,  they  were  to  be  occu- 
pied "(y). 

Where  by  an  agreement  for  a  lease  of  premises,  to  be  made  as 
soon  as  a  licence  could  be  obtained  from  the  lord  of  the  manor,  the 

(9)  Green  v.  Eales,  2  Q.  B.  225.  («)  Young  v.  Mantt,  6  Sc.  277. 

(r)  Stanley  v.  Towgood,  3  B.  N.  C.  4.  (/)  Per  Alderson  and  Parke^   B.  B.% 

Hence  a  covenant  in  the  same  words  may  Payne  v.  Haine,  16  M.  &  W.  541.     From 

be  substantially  different  in  effect,  as  in  a  yearly  tenancy  the  only  agreement  that 

the  case  of  an  original  lessee  of  a  new  can  be  implied  on  this  head  is,  to  keep 

house  for  100  years,  and  his  underlessee  wind  and  water  tight   Juworth  y,  Joknsemf 

who  enters  after  50  years  of  the  term  have  5  C.  &  P.  239. 

expired,  when  the  house  is  an  old  house.  («)  Mantz  v.  Goring,  4  B.  N.  C.  458. 

Per  Parke,  B.,  Walker  v.  Nation,  10  M.  &  (*)  Gutteridge  v.Munyard,  1  M.  &  Rob. 

W.  256,  257.     See  Minehull  v.  Oakee,  27  884. 
L.  J.,  Exch.  194.  iy)  Belcher  v.  iPIntosh,  2  M.  &  Rob.  186. 
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defendant  covenanted  to  keep  the  premises  in  repair  during  the 
term,  and  there  was. a  covenant  by  the  plaintiff  tor  quiet  enjoy- 
ment; defendant  entered,  and  occupied  the  premises  during  the 
term :  it  was  field,  that  he  was  liable  on  the  covenant  to  repair, 
though  no  lease  had  ever  been  made  to  him  pursuant  to  the  agree- 
ment, nor  any  licence  obtained  from  the  lord  for  that  purpose  (2r). 

As  to  the  covenant  to  repair  where  the  premises  have  been  burnt 
down,  see  ante,  p.  494. 

4.  Of  the  Covenant  to  Insure. 

In  every  lease,  containing  a  covenant  to  insure  against  loss  by 
fire,  it  should  be  stipulated  that  the  money  to  be  recovered  from 
the  insurance  office  shall  be  laid  out  in  restoring  the  premises ;  and 
a  covenant  containing  such  a  stipulation  will  run  with  the  land. 
And  where  the  premises  are  situated  within  the  limits  mentioned 
in  the  Party-wall  Act  (14  Geo.  III.  c.  78),  the  eflFect  of  which 
act  is  to  enable  the  landlord  by  applications  to  the  governors  or 
directors  of  the  insurance  office  to  have  the  sum  insured  laid  out 
in  rebuilding  the  premises :  a  covenant  to  insure  is  a  covenant  run- 
ning with  the  land ;  for,  connecting  that  covenant  with  the  act  of 
parliament,  the  landlord  has  a  right  to  say,  that  the  money,  when 
recovered,  shall  be  so  laid  out.  it  is,  therefore,  as  compulsory  on 
the  tenant  to  have  the  money  laid  out  in  rebuilding,  and  as  l>ene- 
ficial  for  the  landlord,  as  if  the  tenant  had  expressly  covenanted 
that  he  would  lay  out  the  money  to  be  received  in  respect  of  the 
policy  upon  the  premises  (a). 

Lessee  covenanted,  that  he  and  assigns  would  insure  the  demised 
premises  and  keep  them  insured  during  the  term,  and  deposit  the 
policy  with  the  lessor ;  it  was  held,  that  the  true  construction  of 
this  covenant  was,  not  that  the  lessee  should  effect  one  policy,  and 
keep  that  policy  on  foot,  but  that  the  lessee  and  his  assigns  should 
always  keep  the  premises  insured  by  some  policy  or  another ;  and 
that  it  was  a  breach,  if  they  were  iminsured  at  any  one  time,  and  a 
continuing  breach  for  any  portion  of  time  that  they  remained  un- 
insured (6).  Of  such  a  covenant  a  neglect  to  insure  for  live  weeks 
and  two  days  after  the  execution  of  the  lease  is  (if  unexplained)  a 
breach.  Doe  v.  Ulph,  13  Q.  B.  204.  So  if  the  covenant  be  to  in- 
sure in  the  names  of  the  lessors,  and  the  lessee  add  his  own.  Pen- 
niall  V.  Harbomey  1 1  Q.  B.  368.  So  if  it  be  to  insure  in  the  lessor's 
and  lessee's  name,  and  the  lessee  omit  his,  even  although  the  lessor 
approve  such  omission.     Doe  v.  Oladwin,  6  Q.  B.  953. 

If  a  lease  contains  a  covenant  by  the  tenant  to  keep  the  premises 
in  repair,  and  a  covenant  to  insure  them  for  a  specific  sum  against 

(«)  Puior  V.  Cator,  9  M.  &  W.  515.  Tomlin,  5  ibid.  S56, 

He  would  be  also  (»emble)  in  such  a  case  (a)  Femon  ▼.  Smith,  5  B.  &  Aid.  1. 

liable  on  an  implied  assumpsit.    Richard-  (b)  Doe  v.  Peck,  1  B.  &  Ad.  428.    See 

ton  ▼.  Giffard,  1  A.  &  £.  52  ;  Bolton  v.  Doe  v.  Laming,  4  Campb.  78. 
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fire ;  on  their  being  burnt  down,  the  tenant's  liability  on  the  former 
covenant  is  not  limited  to  the  amount  of  the  sum  to  be  insured 
under  the  latter  (c). 

A  court  of  equity  will  not  afford  any  relief  by  injunction  against 
a  forfeiture  for  breach  of  a  covenant  to  insure  {d). 


V.  JBy  whom  the  Action  of  Covenant  may  be  maintained. 

1.  By  Heir. — Covenants  which  run  with  the  land  will  descend 
to  the  heir  of  the  covenantee ;  and  he  may  sue  for  a  breach  thereof: 
— where,  therefore,  the   lessee   covenanted   with   the  lessor,    his 
executors  and  administrators,  to  repair,  it  was  held,  that  the  heir  of 
the  lessor,  though  not  named,  might  have  covenant  against  lessee 
for  not  repairing  («).     Plaintiff  declared  as  heir  on  a  covenant  by 
lessee  for  years  to  repair,  and  assi^ed  for  breach,  that  the  pre- 
mises were  out  of  repair  for  a  period  of  time  which  included  a 
portion  of  his  ancestor's  life ;  and  on  this  ground  an  exception  was 
taken  in  arrest  of  judgment,  afler  verdict  for  the  plaintiff;  out  it  was 
overruled ;  Holty  C.  J.,  observing,  that  "if  the  premises  were  out 
of  repair  in  the  time  of  the  ancestor,  and  continued  so  in  the  time 
of  the  heir,  it  was  a  damage  to  the  heir ;  and  the  jury  may  give  as 
much  in  damages  as  would  put  the  premises  in  repair ;  but  hereby 
no  damages  are  given  in  respect  ox  the  len^h  of  time  they  con- 
tinued in  decay,  out  in  respect  to  what  it  will  cost  at  the  time- of 
action  brought,  to  put  the  premises  in  repair  "  (/).     Upon  a  cove- 
nant with  A.  and  his  heirs  for  further  assurance  upon  request,  and 
a  request  made  by  the  ancestor  in  his  lifetime  to  levy  a  fine,  and  a 
neglect  so  to  do,  the  ancestor  not  being  evicted  in  his  life,  but  the 
heir  being  evicted  afterwards,  the  heir  may  maintain  an  action 
upon  the  request  of  the  ancestor ;  because  the  ultimate  damage 
had  not  accrued  in  the  life  of  the  ancestor  (y). 

2.  By  Executor. — A.  and  B.  his  wife  demised  lands  to  C.  for 
twenty-one  years,  and  covenanted,  that  they  would,  at  the  end  of 
twenty-one  years,  make  a  good  lease  to  C.  and  his  assigns  for 
twenty-one  years,  commencing  at  the  expiration  of  the  first  term. 
During  the  first  term,  the  lessee  died,  having  appointed  D.  his 
executrix,  who  entered,  and  died,  having  appointed  the  plaintifi* 
her  executor,  who  entered.  At  the  expiration  of  the  first  term,  A. 
and  B.  having  refused  to  grant  the  further  lease,  an  action  was 
brought  by  the  plaintiff  (as  executor  of  D.,  executrix  of  C.  the 
lessee),  on  this  covenant,  against  A.  the  husband ;  and  it  was  ad- 
judged that  the  action  would  well  lie.     The  reasons  of  the  judg- 

(c)  Digby  \.  jitkinsont  4/ C&mph.  275.  is  not,  however,   the    true    criterion  of 

(d)  White  V.  Warner^  2  Mer.  459.  dcimage  in  such  a  case  as  this,  ante,  p.  522. 
{e)  Lougfter  v.  Williams,  2  Lev.  92.  {g)  King  v.  Jones,  5  Taunt.  418 ;  (m 
(/)  Vivian  v.  Campion,  Salk.  141.  This  error),  4  M.  &  S.  188. 
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ment  are  not  mentioned  in  the  report ;  but  it  appears  to  have  been 
decided  on  the  ground  that  the  plaintiff,  being  executor  of  D., 
who  was  executrix  of  C.  the  lessee,  was,  as  such,  entitled  to  the 
benefit  of  his  covenant  (A). 

Covenant  by  the  plaintiff  as  executor  of  J.  S.  The  defendant 
sold  lands  to  J.  S.,  and  covenanted  with  him,  his  heirs,  and 
assigns,  that  he  should  enjoy  the  lands  against  all  persons  claiming 
under  one  A. ;  and  the  breach  assigned  was,  that  B.  and  C.  in  the 
lifetime  of  the  testator,  entered  claiming  under  A.  It  was  con- 
tended that  the  covenant  was  with  J.  S.,  his  heirs,  and  assigns, 
touching  an  estate  of  inheritance ;  and,  therefore,  that  the  action 
ought  to  have  been  brought  by  the  heir  or  assignee,  and  not  by 
the  executor ;  but  it  was  resolved  by  the  court,  that  the  eviction 
being  of  the  testator  in  his  lifetime,  he  could  not  then  have  an 
heir  or  assignee  of  the  land,  and  therefore  that  the  damages  belonged 
to  the  executor,  though  not  named  in  the  covenant ;  for  he  repre- 
sented the  person  oi  the  testator  (i).  But  where  the  plaintiff  as 
executrix  declared  that  the  defendant  conveyed  to  her  testator  cer- 
tain land  in  fee  (subject  to  redemption),  and  covenanted  with  the 
testator,  his  heirs,  and  assigns,  that  he  was  seised  in  fee,  and  had 
good  right  to  convey,  assigning  for  breach  that  the  defendant  was 
not  seised,  &c. ;  it  was  held,  that  the  executrix  could  not  maintain 
this  action  without  showing  some  special  damage  to  the  testator  in 
his  lifetime,  or  that  the  plaintiff  claimed  some  interest  in  the  pre- 
mises (A).  The  plaintiff,  being  devisee  in  fee,  sued  afterwards  in 
that  character,  stating  as  damage,  that  the  premises  were  thereby 
of  much  less  value  than  they  would  have  been,  and  that  she  had 
been  prevented  from  selling  them  at  so  large  a  price  as  she  other- 
wise would ;  and  it  was  held,  that  the  action  was  maintainable  (/). 
The  cases  of  Kingdon  v.  Nottky  and  King  v.  JoneSy  have  decided, 
that  where  there  are  covenants  real,  that  is,  which  run  with  the 
land  and  descend  to  the  heir,  though  there  may  have  been  a  formal 
breach  in  the  ancestor*s  lifetime,  yet  if  the  substantial  damage  has 
taken  place  since  his  death,  the  real  representative  and  not  the 
personal  is  the  proper  plaintiff.  But  where  the  covenant  is  merely 
collateral,  as  wnere  the  lessee  covenanted  not  to  fell  timber  trees, 
excepted  out  of  the  demise,  the  executor  of  the  lessor  may  main- 
tain an  action  for  a  breach  in  the  lifetime  of  the  testator  (m).  And 
where  the  covenant  is  a  continuing  one,  as,  for  instance,  to  repair 
(the  breach  of  which  of  itself  imports  damage),  the  executor  may, 
it  seems,  sue  for  the  damage  accruing  in  his  testator's  lifetime; 
Ricketts  V.  Weaver^  12  M.  &  W.  718 ;  and  the  heir  for  the  subse- 
quent damage.     Vivian  v.  Campion^  supra. 

Lessee  for  years  demised  for  a  term  longer  than  his  own,  the 

{k)  Chapman  v.  DaUon,  Plowd.  284.  (/)  Kingdon  v.  Nottle,  4  M.  &  S.  63. 

(•)  Lucy  ▼.  Levington,  2  Lev.  26.  (m)  Raymond  ?.  Fitch,  2  C.  M.  &  R. 

(k)  Kingdon  ▼.  NoUle,  1  M.  &  6.  $55,  588. 
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under-lessee  covenanting  to  pay  rent  to  the  lessee;  it  was  held, 
that  the  executor  of  the  lessee  might  sue  the  under-lessee  for  rent 
accruing  during  the  continuance  of  the  term,  not  as  assignee  of  the 
reversion,  but  on  the  privity  of  contract ;  for  the  deed  operated  as 
a  demise,  and  the  covenant  was  for  a  payment  in  the  nature  of 
rent  (n).  Executors,  though  not  named,  may  sue  on  a  covenant 
made  with  testator,  in  reference  to  a  chattel  (o). 

3.  B^  Assiffnee. — Assignee  of  part  of  the  reversion  of  the  land 
demised,  e,  g,  for  life  or  years,  may  take  advantage  of  the  cove- 
nants contained  in  an  indenture  of  demise ;  for  he  is  an  assimee 
within  the  32  Hen.  VIII.  c.  34  {p).  But  the  grantee  of  the  whole 
estate  in  reversion,  in  part  of  the  thing  demised,  is  not  vnthin  the 
meaning  of  the  statute ;  as  if  the  reversioner  in  fee  of  four  acres 
grants  two  acres  in  fee,  the  grantee  cannot  enter,  because  conditions 
cannot  be  apportiorjied  by  act  of  the  party.  Lee  v.  A  rnoldy  4  Leon. 
27.  But  covenants  may.  Twynam  v.  Pickardy  2  B.  &  Aid.  105  ; 
where  it  was  held,  that  covenant  will  lie  by  the  assignee  of  the 
reversion  of  part  of  the  demised  premises  against  the  lessee  for  not 
repairing  such  part.    Ace,  JBadeley  v.  VigurSj  4  E.  &  B.  71. 

As  the  assignee  of  a  term  is  bound  by  covenants  which  run  with 
the  land,  so  he  may  take  advantage  of  them  (q).  If  a  man  demise 
or  grant  land  to  a  woman  for  years,  and  covenant  with  her  to 
repair  the  houses  during  the  term,  and  the  woman  marries  and 
dies,  the  husband  shall  have  an  action  of  covenant  as  well  on  the 
covenant  in  law  upon  the  words  "  demise  or  grant,"  as  upon  the 
express  covenant  (r).  The  law  is  the  same  with  respect  to  tenants 
by  statute  merchant,  or  statute  staple  or  elegit,  of  a  t^rm^  and  he 
to  whom  a  lease  for  years  is  sold  by  force  of  any  execution  shall 
have  an  action  of  covenant  in  such  case  as  a  thing  annexed  to  the 
land,  although  they  come  to  the  term  by  act  of  law  («).  So  the 
executor  of  B.,  the  executor  of  A.,  is  entitled  to  the  benefit  of 
a  covenant  made  with  A.  and  his  assigns,  for  he  is  the  assignee  in 
law  of  A.  (0-  The  word  assignee  comprehends  the  assignee  of  the 
assignee,  the  executors  of  the  assignee  of  the  assignee,  and  the 
assignee  of  the  executor  or  administrator  of  the  assignee  (u).  But 
covenant  does  not  lie  by  an  assignee  for  a  breach  done  before  his 
time  {x),  A  mortgagee  died  possessed  of  the  residue  of  a  mort- 
gage term,  subject  to  the  usual  proviso  of  its  being  determined  on 
payment  of  the  money  on  a  given  day ;  the  money  was  not  paid  at 
the  day,  and  afterwards  the  mortgagee  died,  having  bequeathed 
the  money  to  the  plaintiff  by  will,  and  appointed  him  his  execu- 
tor :  it  was  held,  that  the  plaintiff  could  not  sue  in  covenant  as 

(n)  Bilker  r.  Gostling,  1  B.  N.  C.  19.  (r)  The  word  grant  does  not  now  imply 

(o)  Doe  V.  Rogers^  2  N.  &  M.  550.  a  covenant  in  law,  anUy  p.  498. 

\p)V  Inst. 215 a.;  Matures y.  Westwood,  (*)  Spencer's  ease,  5  Rep.  17,  5th  Res. 

Cro.  Eiiz.  599.  {t)  Chapman  v.  DaUon,  ante,  p.  524. 

{q)  Hyde   v.    Dean  qf    Windsor^    Cro.  («)  Spencer's  case,  7th  Res. 

Eliz.  553.  (x)  Letpes  v.  Ridge,  Cro.  Elit.  863. 
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assignee  of  the  term,  because  this  was  a  personal  covenant,  col- 
lateral, and  not  running  with  the  land,  and  because  it  was  broken 
in  the  lifetime  of  the  testator  (y). 

32  Hen.  VIII,  c.  34. — By  the  common  law  no  grantee  or  as- 
signee of  the  reversion  could  take  advantage  of  a  re-entry  by  force 
or  any  condition  {z).  And  "  no  stranger  to  any  covenant  could 
take  advantage  thereof,  but  only  such  persons  as  were  parties  or 
privies  thereunto"  (fl);  but  the  32  Hen.  VI II.  c.  34  (6),  enacts  :~-That 
all  persons  and  bodies  politic,  their  heirs,  successors,  and  assigns, 
having  any  gift  or  grant  of  the  king,  of  any  lands  or  other  heredita- 
ments, or  of  any  reversion  of  the  same,  which  belonged  to  any  of 
the  monasteries,  &c.,  and  all  other  persons  being  grantees  or 
assignees  to  or  by  the  king,  or  to  or  by  any  other  person  than  the 
king,  their  heirs,  executors,  successors,  and  assigns,  shall  have  like 
advantages  against  the  lessees,  their  executors,  administrators,  and 
assigns,  by  entry  for  non-payment  of  the  rent,  or  for  doing  waste 
or  other  forfeiture,  and,  by  action  only,  for  not  performing  other 
conditions,  covenants,  or  agreements  contained  in  the  leases  or 
grants,  against  the  said  lessees  and  grantees,  their  executors, 
administrators,  and  assigns,  as  the  said  lessors  and  grantors  them- 
selves, their  heirs  or  successors,  might  have  had.  ^y  sect.  2,  all 
lessees  and  grantees  of  land  or  other  hereditaments,  for  terms  of 
years,  life,  or  lives,  their  executors,  administrators,  or  assigns,  shall 
have  like  action  and  remedy  against  all  persons  and  bodies  politic, 
their  heirs,  successors,  and  assigns,  having  any  gift  or  grant  of  the 
king,  or  of  any  other  person,  of  the  reversion  of  the  same  lands 
and  hereditaments  so  letteu,  or  any  parcel  thereof,  for  any  condition 
or  covenant  contained  in  their  leases,  as  the  same  lessees  might 
have  had  against  the  said  lessors  and  grantors,  their  heirs  and 
successors. 

The  first  section  of  the  above  statute  gives  to  the  assignee  of  the 
reversion  two  remedies :  one,  by  entry  for  non-payment  of  rent, 
doing  waste,  or  other  forfeiture ;  and  the  other,  by  action,  for  not 
performing  other  conditions,  &c. ;  and  as  the  remedy  by  entry j  ac- 
cording to  the  construction,  1  Inst.  215,  b,  is  confined  to  forfeitures 
hy  force  of  such  conditions  only,  as  are  either  incident  to  the  rever- 
sion (e.  g.  the  payment  of  rent),  or  for  the  benefit  of  the  estate  {e,g,  to 
repair) ;  so  it  hath  been  resolved,  that  the  remedy  by  action  is  con- 
fined to  the  breaches  of  such  covenants  as  relate  to  the  thing 
demised,  and  not  to  collateral  covenants  (c).  And  on  this  ground, 
where  the  mortgagor  and  mortgagee  of  a  term  made  an  under-lease, 
in  which  the  covenants  for  the  rent  and  repairs  were  with  the  mort- 

(y)  Cankam  v.  Rmt,  2  Moore,  164.  (6)  The  statute  does  not  extend  to  co- 

(«)  1  Inst.  216,  a.  venants  upon  estates  tail.     1  Inst,  216,  a. 

(a)  See   the    preamble,  and   1   Wms.  (c)  iS]pefic«r'#  com,  5  Rep.  18,  a. 
Saund.  240,  n.  8. 
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gagor  and  his  assigns  only ;  it  was  held,  that  the  assignee  of  the 
mortgagee  could  not  maintain  an  action  for  the  breach  of  these 
covenants ;  because  they  were  not  covenants  running  with  the  land, 
but  collateral  covenants,  bein^  entered  into  with  the  mortgagor, 
who  has  only  an  equity  of  redemption,  and  is  (in  law)  a  straiiger 
to  the  land  (a). 

If  the  estate  in  reversion,  in  respect  of  which  the  condition  or 
covenant  was  made,  be  extinguished,  the  condition  or  covenant  is 
also  extinguished :  as  where  a  lease  was  made  for  100  years,  and 
the  lessee  made  an  under-lease  for  twenty  years,  renderii^  rent, 
with  a  clause   of  re-entry ;   and   afterwards   the   original  lessor 
granted  the  reversion  in  fee,  and  the  grantee  purchased  the  rever- 
sion of  the  term ;  it  was  held,  that  the  grantee  should  not  have 
either  the  rent,  or  the  power  of  re-entry ;  for  the  reversion  of  the 
term,  to  which  they  were  incident,  was  extinguished  in  the  rever- 
sion in  fee(6).     But  now  by  8  &9  Vict.  c.  106,  where  the  rever- 
sion of  any  land  expectant  on  a  lease  shall  be  surrendered  or  merge, 
the  estate,  which  shall  confer  as  against  the  tenant  under  the  lease 
the  next  vested  right  to  the  land,  "  shall,  to  the  extent  and  for  the 
purpose  of  preserving  such  incidents  to,  and  obligations  on,  the 
same  reversion,  as  but  for  the  surrender  or  merger  thereof  would 
have  subsisted,  be  deemed  the  reversion  expectant  ou  the  same 
lease"  a). 

Tenants  in  common  of  a  reversion  may  maintain  covenant 
against  the  assignee  of  the  term  for  the  recovery  of  arrears  of  rent, 
although  it  should  appear  that  at  time  of  action  brought  the  rever- 
sion was  out  of  the  plaintiffs,  they  having  granted  it  over  after  the 
rent  became  due(^).  A  grantee  of  the  reversion  of  copyhold 
lands  is  within  the  equity  of  the  statute,  32  Hen.  Vlll.  c.  34,  which 
is  a  remedial  law.  Glover  v  Cope  (A).  And  the  CTantee  of  land, 
subject  to  a  term  in  an  incorporeal  hereditament  therein,  e.  g.  the 
right  to  dig  for  and  take  minerals,  &c.,  is  also  within  the  statute,  for 
in  reality  the  relationship  of  reversioner  and  owner  of  a  particular 
estate  exists  between  them  (i).  A  remainder-man  is  an  assignee  of 
the  reversion  within  the  statute.  Devise  to  A.  for  life,  remainder 
to  B.  for  life,  &c.,  with  power  to  lease.  A.  leases  for  a  term  under 
the  power,  and  the  lessee  covenants  with  the  lessor,  his  heirs  and 
assigns,  for  payment  of  the  rent  to  the  lessor,  and  to  such  other 
person  as  should  be  entitled  to  the  freehold,  &c.  A.  dies  pending 
the  term,  and  after  the  death  of  A  ,  rent  becoming  in  arrear,  B.  brings 
covenant.      Held,  that  it  would  lie ;  for  B.  is,  within  the  meaning 

{d)  Webb  ▼.  Ruuellf  3  T.  R.  893 ;  and  October,  1845,  contained  a  dmilar  pro- 
see  Wootton  v.  Steffenonh  12  M.  &  W.  129 ;  vision.     Sect.  12. 
Doe  V.  Onglejf,  10  C.  B.  25.  (g)  Midgley  v.  Loeekce, Garth.  289.   See 

(e)  Moore,  94,  pi.  232,  cited  3  T.  R.  WomeraUy  v.  Dally,  26  L.  J.,  Exch.  219. 

402,  403  ;  see  Thorn  v.  Woolleombe,  3  B.  {h)  3  Lev.  326  ;  Garth.  205,  S.  C     See 

&  Ad.  586.  mutton  v.  Peacock,  3  Myl.  &  K.  325. 

(/)  The  7  &  8  Vict  c.  76,  which  was  (t)  Martyn  v.  miUami,  1  H.  &  N.  817. 
in  force  from  3l8t  December,  1844,  to  Ist 
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of  the  statute,  an  assignee  of  the  reversion  of  that  estate  out  of 
which  the  lease  is  granted  (A).  And  this  is  so,  even  although  the 
person  leasing  under  the  power,  e,  g,  the  tenant  for  life,  have  an 
equitable  estate  only  (/).  But  where  J.  B.,  being  seised  in  fee,  con- 
veyed to  defendant  and  T.  J.,  their  heirs  and  assigns,  to  the  use  that 
J.  B  ,  his  heirs  and  assigns,  might  take  to  his  use  a  rent  certain  to 
be  issuing  out  of  the  premises,  and  subject  to  the  said  rent,  to  the 
use  of  defendant,  his  heirs  and  assigns :  and  the  defendant  cove- 
nanted with  J.  B.,  his  heirs  and  assigns,  to  pay  to  him,  his  heirs  and 
assigns,  the  said  rent,  and  to  build  one  or  more  messuages  on  the  pre- 
mises, for  better  securing  the  rent:  and  J.  B.  demised  the  said  rent 
to  plaintiffs ;  it  was  held,  that  covenant  would  not  lie  at  the  suit  of 
the  plaintiffs  for  non-payment  of  the  rent,  or  for  not  building  the 
messuages,  for  here  was  neither  privity  of  contract,  nor  privity  of 
estate;  the  rent  was  reserved  out  of  the  original  estate;  the  cove- 
nant was  a  covenant  in  gross  (w). 

Lessee  for  years  assigns  over  his  term  by  indenture  to  J.  S.,  and 
covenants  with  J.  S.  and  his  assigns  for  quiet  enjoyment;  after 
which  J.  S.  assigns  over  the  term  by  parol,  and  the  assignee  being 
disturbed  brought  an  action  of  covenant ;  and  adjudged,  that  it  well 
lies;  although  the  assignment  was  not  by  writing,  because  the 
assignee  was  privy  in  estate  (n).  But  by  29  Car.  II.  c.  3,  s.  3, 
leases,  estates,  or  interests,  either  of  freehold,  terms  of  years,  or  any 
uncertain  interest,  cannot  be  assigned,  unless  by  deed  or  note  in 
writing,  signed  by  the  assignor  or  his  agent,  or  by  operation  of  law ; 
and  now  by  8  &  9  Vict.  c.  106,  a  lease  of  any  tenements  required 
by  law  to  be  in  writing,  and  an  assignment  of  a  chattel  interest, 
shall  be  void,  unless  made  by  deed. 

A  person  to  whom  an  apprentice  is  assigned,  according  to  the 
custom  of  the  city  of  London,  cannot  maintain  covenant  on  the 
indenture  of  apprenticeship  to  which  he  is  not  a  party ;  because 
custom  cannot  make  an  assignee,  so  as  to  entitle  him  to  an 
action  (o). 

As  an  assignee  of  a  lessee  is  charged  in  covenant  for  repairs, 
though  assignees  are  not  named,  in  respect  of  his  having  the  pos- 
session ;  so  an  assignee  of  the  reversion  has  an  action  of  covenant 
for  default  of  repairs  in  respect  of  his  having  the  reversion,  though 
assignees  are  not  named  in  the  covenant  (p). 

Tenants  in  common  may  join  in  covenant  for  repairs  ( 9),  but  no 
case  has  decided  that  they  must  join  (r).     Hence  an  assignee  of 

{k)  lihirwood  v.  Oldknow,  8   M.  &  S.  Lev.  109;  T.  Raym.  SO. 

382.  (q)  Kitchen  v.  Buckiy,  supra. 

(0  GreenauHty  v.  Hart,  14  C.  B.  8*0.  (r)  Per   Tindal,   C.   J.,   in  Simpson  v. 

(m)  Milnet  ▼.  Branch,  6  M.  dc  S.  411.  Clayton,  4  B.  N.  C.  781  ;  but  see  Wallaf 

(«)  Awder  ▼.  Nokes^  Cro.  EHz.  486.  ▼.  McLaren^  \   M.  &  Ry.  518,   ti.,   and 

(o)  Barker  v.  Beardwell,  I  Show.  4.  ante,  p.  506. 
(p)  Per  Car.  in  Kiichen  ▼.  Buckiy,  I 
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part  only  of  the  interest  of  the  original  lessee  may  sue  upon  a 
covenant  to  procure  a  renewal  of  letters  patent,  without  joining  the 
assi^ee  of  the  remaining  part ;  for  they  are  tenants  in  common^ 
having  separate  and  distinct  interests  in  the  term,  and  the  damages 
are,  in  their  nature,  severable,  and  may  be  apportioned  by  the  jury 
according  to  the  value  of  the  share  of  each  («)• 


VI.  Against  wJumi  the  Action  of  Covenant  may  he  maintained, 

1,  Against  Heir. — An  action  of  covenant  will  lie  against  the 
heir  on  a  covenant  by  his  ancestor  for  himself  and  his  heirs  (<). 
It  is  not  necessary  to  allege  in  the  declaration,  that  the  heir  has 
lands  by  descent ;  but,  if  me  heir  has  not  any  lands  by  descent,  he 
may  insist  on  it  by  way  of  defence  to  the  action.  See  a  form  of 
plea,  Lutw.  290. 

In  an  action  on  a  breach  of  covenant  in  a  lease  for  quiet  enjoy- 
ment, the  declaration,  after  stating  that  the  defendant's  ancestors 
S anted  the  lease  in  question,  alleged,  that  the  reversion  vested  in 
e  defendant  by  assignment ;  the  defendant  pleaded,  that  the  re- 
version did  not  vest  in  him  modo  et  forma ;  it  appeared  in  evidence 
that  the  estate  descended  to  the  defendant  as  heir  at  law  to  the 
lessors ;  whereupon  it  was  objected,  that  the  reversion  vested  in 
the  defendant  by  descent,  and  not  by  assignment.  But  the  court 
was  of  opinion,  that  it  was  sufficient  to  prove  the  substance  of  the 
issue,  which  was,  that  the  defisudant  was  clothed  with  such  a 
character  as  would  make  him  liable  on  the  covenant :  and  that  was 
sufficiently  proved  by  showing  that  the  estate  was  vested  in  him ; 
for  whether  he  was  in  possession  as  assignee  or  heir  at  law,  he  was 
equally  liable  on  this  covenant  (u). 

2.  Against  Executor, — Executors  and  administrators  are  bound 
by  the  covenants  of  their  testator  or  intestate,  although  they  be  not 
named ;  unless  the  covenants  are  such  as  in  their  nature  determine 
by  the  death  of  the  covenantor.  It  was  said  by  the  court  in  Hyde 
V.  Dean  of  Windsor,  Cro.  Eliz.  553,  that  covenant  lies  against  an 
executor  in  every  case,  although  he  be  not  named,  unless  it  be  such 
a  covenant  as  is  to  be  performed  by  the  person  of  the  testator, 
which  the  executor  cannot  perform.  But  a  covenant  by  a  testator  to 
teach  an  apprentice  his  trade  is  binding  on  the  executors,  and  they 
ought  to  see  that  the  apprentice  is  taught  his  trade :  if  they  are  not 
of  the  same  trade,  they  ought  to  assign  him  to  another  who  is,  so 
that  he  may  be  taught  according  to  the  covenant  (o). 

(*)  Simpson  v.  Clayton^  supra.  (u)  Derisley  v.  Cusiance,  4  T.  R.  75. 

(0  Dyke  V.  Sweeting,  Willes,  585.  (v)  IValker  v.  HaU,  1  Lev.  177. 
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Executors  and  administrators  may  be  sued  as  assignees  (x) ;  for 
they  are  assignees  in  law  of  the  ihterest  of  the  term  (y) ;  but  an 
executor  in  such  a  case  ".may  by  proper  pleading  discharge  him- 
self from  personal  liability,  by  alleging  that  he  is  no  otherwise 
assignee  than  by  being  executor,  and  that  he  has  never  entered  or 
taken  possession  of  the  demised  premises;  and,  as  is  well  known, 
from  all  liability  as  executor,  by  alleging  that  the  term  is  of  no 
value,  and  that  he  has  fully  administered,  &c."  (z).  Where  cove- 
nant is  brought  against  an  executor,  although  the  breach  assigned 
be  for  default  of  reparation  committed  in  the  time  of  the  executor, 
yet  the  judgment  must  be  de  bonis  testatoris;  for  it  is  the  covenant 
of  the  testator  which  binds  the  executor  as  representing  him,  and, 
therefore,  he  must  be  sued  by  that  name  (a).  Where,  however,  an 
administrator  had  entered  and  occupied  premises  demised  by  inden- 
ture to  the  intestate,  it  was  held,  that  a  plea  to  an  action  of  covenant 
for  non-payment  of  rent,  taxes  and  non-repair,  stating  that  the 
premises  yielded  no  profit,  could  not  be  supported  (J) ;  and  in  such 
a  case  the  judgment  would  be  de  bonis  propriis  (c).  The  general 
rule  is,  that  the  executor  of  a  lessee  who  enters  is  liable  as  assignee, 
except  that,  with  respect  to  rent,  his  liability  does  not  exceed  what 
the  property  yields.  No  such  exception  applies  to  the  covenant  for 
repairs  {d). 

3.  Against  Assignee, — 1.  If  the  covenant  extends  to  a  thing  in 
esse,  parcel  of  the  demise,  as  a  covenant,  to  repair  (e),  to  reside 
constantly  on  the  demised  premises  (/),  to  leave  part  of  the  land 
demised  every  year  for  pasture  (g\  to  insure  premises  situated 
within  the  limits  mentioned  in  the  14  Geo.  III.  c.  78,  by  which  the 
landlord  is  enabled  to  have  the  sum  insured  laid  out  in  rebuilding 
the  premises  (A),  to  supply  the  premises  demised  with  a  sufficient 

auaintity  of  good  water  at  a  certain  rate  per  house  (i),  or  the  like, 
le  thing  to  be  done  by  force  of  the  covenant  is  in  a  manner 
annexed  and  appurtenant  to  the  thing  demised  :  it  is  a  parcel  of 
the  contract,  and  tends  to  the  support  of  the  thing  demised :  hence 
it  shall  bind  the  assignee,  although  he  be  not  named ;  and  the  as- 
signee by  act  in  law,  as  tenant  by  elegit  of  a  term,  or  he  to  whom 
a  Tease  for  years  is  sold  by  force  of  any  execution,  is  equally  bound 
with  the  assignee  by  act  of  the  party  (A).  Where  it  is  proved  that 
A.  is  tenant,  and  that  upon  his  quitting  the  premises  B.  takes  pos- 

(*)  TUney  v.  Norris,  Carth.  619.  HorniJge  v.  mUon,  11  A.  &  E.  645. 

(if)  Per  Fleming,  C.  J.,  1  Bulatr.  23.  {e)  Dean  of    Windior*a    cate,   6   Rep. 

(s)  WolUuion  V.  HakewiU,  3  M.  £^  O.,  24,  a. 
per  Tindal,  C.  J.  (/)  Tatem  v.  Chaplin,  2  H.  Bl.  188. 

(a)  Collint  ▼.  Throughgood,  Hob.  188.  {g)  Cockson  v.  Cock,  Cra  Jac.  125. 

(t)  Tremeere  v.  MorUon,  1  B.  N.  C.  89.  (A)  remon  v.  Smith,  5  B,  8t  Aid.  1. 

(c)    WoUoMton  ▼.  Hakewill,  supra.  (t)  Jouidain   v.    Wilton,   4  B.  &    Aid. 

\d)  Per  Botanquet,  J.,  Tremeere  v.  Mori-  266. 
ton,  tupra ;  4  M.  &  Sc.  615,  5.  C.    See  (k)  6th  Res.  Spencer' 9  coMe^  6  Rep.  17i  b. 
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Bession,  B.  may,  in  the  absence  of  evidence  to  the  contrary,  be 
presumed  to  have  come  in  as  assignee  of  A.  (/). 

2.  If  the  covenant  relates  to  a  thin^  not  in  esse  at  the  time  of 
the  demise,  but  to  be  done  upon  the  thing  demised,  as  a  covenant 
to  build  a  new  wall  upon  the  thing  demised  ;  it  shall  bind  the  as- 
sijj^ee,  if  named  (m). — Thus  where  a  lease  contained  a  demise  of  ail 
mines  and  minerals  then  opened  or  discovered,  or  which  might 
during  the  term  be  opened  or  discovered,  under  certain  lands, 
and  also  all  smelting  mills  then  standing  upon  the  lands,  with  full 
liberty  to  sink  shafls  there,  and  to  build  thereon  any  mills  or  other 
buildings  requisite  for  working  the  mines ;  and  the  lessor  afterwards 
granted  his  reversion  to  A.,  who  by  will  devised  the  same  to  the 
plaintiffs  ;  it  was  held,  that  the  covenant  to  build  the  new  smelting 
mill  (which  was  implied  from  the  language  of  the  deed)  tended  to 
the  support  and  maintenance  of  the  thing  demised,  and  that  the 
assignee  of  the  reversion  might  therefore  sue  upon  it  (n).  But  a 
covenant  to  repair  the  demised  premises,  and  all  other  buildings 
which  might  thereafter  be  erected  during  the  term,  i.  e.y  substan- 
tially, a  conditional  covenant,  to  repair  them  i]/" erected,  runs  with  the 
land  and  binds  the  assignee,  although  he  be  not  named  (o). 

3.  If  the  covenant  relates  to  a  thing  merely  collateral  to  and  not 
in  any  respect  concerning  the  thing  demised,  as  a  covenant  to 
build  a  house  on  the  land  of  the  lessor  which  is  not  parcel  of  the 
demise ;  or  to  pay  any  collateral  sum  to  the  lessor,  or  to  a 
stranger  ;  the  assignee,  though  named^  is  not  bound  by  such 
covenant;  because  the  thing  covenanted  to  be  done  is  merely 
collateral,  and  not  in  any  respect  touching  or  concerning  the  thii^ 
demised  ( p).  In  order  to  bind  the  assignee,  even  though  named, 
it  is  essentially  necessary,  that  the  thing  covenanted  to  be  done,  or 
not  to  be  done,  should  directly  affect  the  nature,  quality  or  value 
of  the  thing  demised,  or  the  mode  of  occupying  it.  Hence,  where 
in  a  lease  of  land,  with  liability  to  make  a  water-course,  and  erect 
a  mill,  the  lessee  covenanted  for  himself  and  his  assigns  not  to  hire 
persons  to  work  in  the  mill  who  were  settled  in  other  parishes, 
without  a  certificate  of  their  settlement  ;  it  was  held,  that  this 
covenant  was  not  binding  on  the  assignee  of  the  term  :  because 
the  state  of  the  thing  demised  would  be  the  same  at  the  end  of  the 
term,  whether  the  parish  were  more  or  less  burdened  with  poor ; 
and  although  the  value  of  the  reversion  would  not  be  so  great  if 
the  poor's  rate  were  increased,  yet  that  burden  would  be  increased 

(/)  Doe  V.  AfurUti,   6  M.   &  S.  110  ;  {in  error)  6  Bingh.  644,  S,  C. 
Doe  V.  miliams,  6  B.  &  C.  42.  (o)  MiMhuU  v.  Oaket,  27  L.  J.,  Ezcb. 

(m)  Spencer's  case,  2nd  Res.;  but  see  194. 
Minshull  v.  Oakett  infra.  (  p)  Spencer**  case  ;  and  see  Mayko  f. 

(n)  Sampson  ▼.  Easterby, 9  B.  &  C.  505  ;  Buckhurst,  Cro.  Jac.  4«8. 
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by  a  collateral  circumstance :  and,  the  work  to  be  done  being  the 
same,  whether  it  were  done  by  workmen  from  one  parisn  or 
another,  could  not  affect  the  mode  of  occupation  (q), 

4.  If  a  covenant  relates  to  personal  goods,  as  on  a  demise  of 
sheep  for  a  certain  time,  if  the  lessee  covenants  for  himself  and 
his  assigns  to  re-deliver  the  sheep  at  the  end  of  the  time,  and  the 
,  lessee  assign  the  sheep  over,  this  covenant  will  not  bind  the  as- 
signee, though  named,  because  there  is  not  any  privity  (r).  "  The 
covenant  in  this  case  is  not  collateral,  but  the  parties,  that  is,  the 
lessor  and  assignee,  are  total  strangers  to  each  other,  without  any 
line  or  thread  to  unite  and  tie  them  together,  and  to  constitute  that 
privity  which  must  subsist  between  debtor  and  creditor  to  support 
an  action."  Wilmot,  C.  J.,  in  Bally  v.  Wells,  Wilmot,  346.  In 
the  case  of  realty  there  subsists  a  privity  between  the  lessor,  and 
the  lessee  and  his  assigns,  in  respect  of  the  reversion ;  but  in  the 
case  of  a  lease  of  personal  goods,  there  is  not  any  reversion,  but 
merely  a  chose  in  action  in  me  personalty,  which  cannot  bind  any 
but  the  covenantor,  or  his  personal  representative.  "  To  carry  the 
lien  of  a  personal  obligation  over  to  an  assignee,  and  to  make  him 
the  object  of  an  action  at  the  suit  of  a  person  with  whom  he  did 
not  originally  contract,  he  must  in  all  cases  be  named,  and  there  must 
also  be  a  privity  between  the  assignee  and  the  person  to  whom  he 
becomes  engaged ;  and  the  covenant  must  respect  the  thing  leased. 
The  chose  in  action,  which  of  itself  is  not  assignable,  loses  tnat  pro- 
perty under  those  circumstances,  and  in  a  waiting  dependent  state 
follows  its  principal ;  and  assignees  of  leases  become  liable  to  as- 
signees of  reversions,  and  vice  versa,''  Per  Wilmot,  C.  J.,  in  Bally 
V.  Wells,  Wilmot,  345. 

A  lessee  of  tithes  covenanted  for  himself  and  his  assigns  not  to 
let  any  of  the  farmers  occupying  the  estate  out  of  which  the  tithes 
arose  have  any  part  of  the  tithes  without  the  consent  of  the  lessor ; 
the  lessee  assigned  to  the  defendant,  who  suffered  several  of  the 
farmers  to  retain  part  of  the  tithes  without  the  lessor's  consent ;  it 
was  contended,  that  an  action  would  not  lie  against  the  defendant, 
inasmuch  as  the  covenant  was  merely  personal  and  collateral, 
binding  the  lessee  only;  that  tithes  were  incorporeal,  lying  in 
grant,  and  would  not,  therefore,  endure  such  an  annexation  of 
covenant  to  them.  But  the  court  were  of  opinion,  that  there  was 
not  any  difference  between  land  and  tithes  as  to  the  annexation  of 
covenants ;  that  this  covenant  was  not  a  mere  collateral  covenant, 
but  related  to  the  thing  demised,  materially  and  essentially  tendii^ 
to  preserve  it,  and  as  such  obligatory  on  the  assignee  being  named, 
and  there  being  a  privity  in  respect  of  the  reversioner,  the  lessor  (*). 
Covenant  by  lessee  against  the  assignees  of  lessor.     The  lessee 

(q)  Mayor  of  Congieton  v.  Pattison,  10  (r)  Spencer's  cau^  3rd  Res. 

East,  130.  (0  BaUy  v.  WelU^  3  Wih.  2^. 


634  COVENANT. 

covenanted  to  leave  all  the  trees  he  should  plant  during  the  term. 
The  lessor  covenanted  for  himself,  his  executors  and  administrators, 
to  pay  for  the  trees  at  a  fair  valuation,  by  two  persons  to  be  named 
by  each  party,  or  their  respective  executors.  The  term  expired. 
The  defendants,  assignees  of  lessor,  refused  to  name  an  arbitrator, 
which  was  the  breach  assigned.  On  demurrer,  it  was  held,  that 
the  covenant  to  refer  to  arbitration  did  not  run  with  the  land ;  and 
therefore  the  assignees  were  not  bound  by  it,  on  the  authority  of 
Spencer's  case  (t).  So  where  a  term  is  granted  as  a  security  for 
money  lent  on  mortgage,  the  covenant  in  3ie  mortgage  deed  to  pay 
the  money  on  a  given  day  is  a  personal  and  collatersd  covenant  not 
running  with  the  land  (u). 

Where  lands  are  conveyed  by  A.  to  B.  in  fee,  to  the  use  of  such 
person  as  C.  shall  appoint,  and  C.  covenants  for  himself  and  his 
assigns  to  pay  to  A.  a  fee  farm  rent  for  the  lands,  and  afterwards 
C,  in  pursuance  of  his  power,  makes  an  appointment  to  D. ;  D. 
the  appointee  cannot  be  sued  on  the  covenant  as  the  assignee  of 
C. ;  for  the  appointee  has  not  the  estate  of  C,  but  is  in  by  the 
original  conveyance  from  A.  (x).     A  covenant  which  runs  witn  the 
land,  e.g.  a  covenant  to  repair,  is  divisible;    and  will  bind  the 
assignee  of  parcel  of  the  estate  demised,  quoad  the  repairs  of  such 
parcel  (y).     So  where  covenant  was  brought  by  the  lessor  against 
the  assignee  of  the  lessee  for  the  non-payment  of  a  year's  rent ;  for 
the  condition  of  the  assignee  is  different  from  that  of  the  lessee, 
who  is  chargeable  on  the  privity  of  contract,  whereas  the  assignee 
is  chai*geable  on  the  privity  of  the  estate,  and  in  respect  of  the 
land ;  hence  the  rent  is  apportionable ;  on  the  same  principle  as 
the  rent  of  the  lessee  or  assignee  would  be  in  an  action  of  debt 
or  replevin  (z).    A^^/-^*^-^-!;:^  >?»=5  ^^^^'>i^''  • 

Where  the  lessee  of  a  public-house  covenanted  for  himself,  his 
executors,  and  assies,  with  his  lessors  (brewers),  to  take  all  his 
beer  of  them  or  their  successors  in  their  said  trade;  and  the 
lessors  sold  their  trade  and  the  public-house,  with  other  premises, 
to  third  persons,  who  removed  the  plant,  &c.,  to  a  distance  of  two 
miles,  and  there  carried  on  the  business  of  brewers,  it  was  held 
that  the  trade  of  the  lessors  was  thereby  determined;  and  that 
their  assignee  could  not  take  advantage  of  the  covenant,  on  the 
assignee  of  the  lessee  purchasing  beer  from  another  brewer  (a). 

An  assignee  of  a  term  is  not  answerable  for  the  breach  of  such 
covenants  as  were  broken  by  the  lessee  before  he  became  assignee, 
as  where  lessee  covenanted  to  rebuild  within  such  a  time,  and 
failed  to  do  so,  and  then,  after  the  expiration  of  the  time,  assigned  (J). 

(0  Grey  v.  Cuthbertson,  4  Doug.  851.  (a)  Doe  v.  Reid,  10  B.  &  C.  849. 

(tt)  Canham  ▼.  RmsI,  2  Moore,  164.  (b)  Grescot  y.  Greeny  Stiik,  199  ;  Chmrch- 

(x)  Roach  ▼.  Wadham,  6  East,  289.  wardent  of  St.  Saviour*t  v.  Smith,  3  Burr, 

(y)  Qmgham  v.  King,  Cro.  Car.  221.  1271  ;  1  Bl.  R.  351,  5.  C. 
(z)  Stevenson  v.  Lombard,  2  East,  575. 
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Neither  is  he  answerable  for  such  breaches  of  covenant  as  are 
committed  after  he  has  assigned  over  the  thing  demised  (c) ;  for  if 
an  action  be  brought  against  him  charging  him  with  such  breaches, 
he  may  plead,  that  before  the  breach  was  incurred,  he  assigned  all 
his  estate  and  interest  in  the  thing  demised  to  J.  S.  (d),  and  this 
will  be  a  good  discharge ;  and  it  is  not  necessary  to  show  that  the 
lessor  had  notice  of  such  assignment  (e).  An  assignee  cannot,  by 
assigning  before  action  brought,  defeat  an  action  for  breaches  of 
covenant  running  with  the  land,  and  incurred  in  his  time,  the  right 
of  action  being  complete,  and  vested  before  the  assignment  (f).  So 
an  action  lies  against  an  assignee  for  breaches  committed  in  his 
time,  although  the  lease  has  been  determined  by  the  re-entry  of  the 
lessor  under  a  condition  to  that  effect,  and  that  thereupon  the 
lessor  should  have  the  premises  again  ''as  if  the  indenture  had 
never  been  made"  (g).  And  if  the  lessor  sue  the  original  lessee 
on  the  privity  of  contract  for  breaches  committed  in  the  time  of 
the  assignee,  the  lessee  may  maintain  an  action  founded  in  tort 
against  the  assignee,  for  having  neglected  to  perform  the  cove- 
nants during  the  time  he  continued  assignee,  whereby  the  lessee 
sustained  damage  (A),  upon  the  ground  that,  during  the  continu- 
ance of  the  interest  of  the  assignee,  there  is  a  duty  on  his  part  to 
pay  the  rent  and  perform  the  covenants  (i).  Where  an  assignee 
takes  an  assignment  of  leasehold  premises,  subject  to  the  payment 
of  the  rent  and  the  performance  of  the  covenants  contained  in  the 
lease,  he  is  not  liable  in  covenant  for  the  rent  which  the  lessee 
has  been  compelled  to  pay  after  he  (the  assignee)  has  assigned 
over  (A). 

From  the  above  cases  it  may  be  collected,  that  an  assignee,  in 

(e)  Chancellor  v.  PooU,  Doug.  764.  done  be  a  real  act,  intended  really  to  ope- 
(d)  An  assignment  to  a  beggar  or  a  rate  as  it  appears  lo  do.  Per  jIldersonfD,, 
person  leaving  the  kingdom,  provided  the  in  Fogg  v.  Dobie,  8  Y.  &  C.  lOS.  See 
assignmeat  be  executed  before  his  de-  also  the  remarks  of  Lord  Cottenham,  C,  on 
parture,  is  good,  nor  will  such  assignment  the  right  of  an  assignee  to  relieve  himself 
be  considered  as  fraudulent,  although  the  from  the  obligations  of  a  lease,  in  Rowley 
assignee  never  takes  possession.  Taylor  v.  Adcma,  4  M.  &  Cr.  5S4.  An  assign- 
T.  ^Slfcttm,  1  B.  &  P.  21.  See  also  Lekeux  ment  to  a  feme  covert,  where  husband  has 
V.  Na9h,  Str.  1221,  and  Odellv.  9Vake,3  not  refused  his  consent,  is  sufficient ;  for 
Campb.  394.  A  fraudulent  assignment  a  feme  covert  is  of  capacity  to  purchase  of 
is  as  no  assignment  at  all  ;  in  that  case,  others  without  the  consent  of  her  hus- 
both  at  law  and  in  equity,  the  act  is  band ;  and  though  he^  may  disagree  and 
altogether  void ;  but  it  is  a  mistake  to  divest  the  estate,  yet,  if  he  neither  agree 
call  an  assignment  to  a  beggar  a  fraudu-  nor  disagree,  the  purchase  is  good.  Barn- 
lent  assignment  If  a  party  assign  no.  father  v.  Jordan^  Doug.  461. 
minally  only,  retaining  the  beneficial  {e)  Pitcher  v.  Tovey^  Salk.  81. 
possession  aU  the  time,  it  is  fraudulent,  (/)  Harley  v.  King,  2  C.  M.  &  R.  18. 
because,  whilst  he  assumes  to  do  one  {g)  HarUhome  v.  Waitont  4  B.  N.  C. 
thing,  he  really  does  another  \  he  retains  178. 

the  benefit,  and  by  a  false  act  endeavours  (A)  Burnett  v.  Lynch,  5  B.  &  C.  589. 

to  get  rid  of  the  burthen.     But  if  he  See   Walker  v.  BartUtt,  18   C.  B.  845; 

assigns  really,  getting  rid  of  the  burthen,  Hancock  v.  Cqfyn,  8  Bingh.  358. 

and  giving  upreally  the  benefitalso (if  any)  (1)  Wolveridge  y.  Steward,  1  C.  &  M. 

to  his  assignee,  it  is  not  a  fraudulent  act.  644.     See  Walker  v.  Hatton,  10  M.  &  W. 

His  motive  for  parting  with  it,  or  the  249. 

other's  motive  for  receiving  it,  are  not  {k)  Wolveridge  v.  Steward,  tupra* 
enough  to  make  it  fraudulent,  if  the  act 
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order  to  exonerate  himself  from  his  Uability  under  the  covenants 
in  a  lease,  must  convey  all  his  estate  and  interest  in  the  thing  de- 
mised. If  the  conveyance  falls  short  of  this,  it  will  not  amount 
to  an  assignment,  so  as  to  discharge  the  assignee  from  his 
liability  (/). 

It  is   not  necessary  that  the  assignee   should    have    entered. 
Hence  a  mortgagee  of  a  lease   by  assignment  is  liable   on  the 
covenant  for  rent,  though  he  has  never  in  fact  occupied  ^m).     The 
assignees  of  a  bankrupt  lessee,  however,  are  not  liable  for  rent  arrear, 
where  they  have  not  taken  possession  of  the  thing  demised  (r), 
nor  done  some  act  to  manifest  their  assent  to  the  assignment  as  it 
regards  the  term,  and  their  acceptance  of  the  estate,  rents,  &c.  (o) ; 
for  they  are  not  bound  to  take  possession  of  a  damnosa  hcBreditaSy 
that  is,  property  of  the  bankrupt,  which,  so  far  from  being  valuable, 
would  be  a  charge  to  the  creditors.     The  assignees  may  take  to 
the  bankrupt's  property  or  not,  according  as  it  is  or  is  not  beneficial 
to  the  creditors ;  and  consequently  they  may  do  such  previous  acts 
as  are  necessary  to  ascertain  whether  the  property  be  beneficial  or 
not,  before  they  take  to  it  (p).     Hence,  where  defendants,  assignees 
of  a  bankrupt  lessee,  advertised  the  lease  for  sale  by  auction,  in  which 
advertisement  they  did  not  state  that  the  premises  belonged  to 
them,  nor  for  or  by  whom  they  were  to  be  sold,  but  only  generally 
that  there  was  a  saleable  term,  and  no  bidder  offering,  they  de- 
clined interfering  any  further  with  the  property ;  and  it  did  not 
appear  that  they  had  ever  taken  possession,  either  actually  or  by 
receiving  or  paying  any  rent ;  it  was  held,  that  there  was  not  suffi- 
cient evidence  of  any  assent  by  them  to  accept  the  bankrupt's  term, 
so  as  to  render  them  responsible  for  the  performance  of  the  cove- 
nants in  his  lease.     Turner  v.  Richardson^  7  East,  335. 

"  The  result  of  the  various  cases  upon  this  subject  is,  that  the 
assignees  of  the  bankrupt  are  not  liable  as  assignees  of  the  term, 
unless  they  have  done  some  act  which  unequivocally  indicates  to 
the  lessor  that  they  have  elected  to  take  the  benefit  of  the  lease. 
No  general  rule  can  be  laid  down  as  to  the  effect  of  remaining  in 
possession  of  the  demised  premises,  or  paying  rent  for  them,  or 
doing  any  other  act  consistent  with  the  supposition  that  the  as- 
signees have  not  elected  to  take  the  lease  as  part  of  the  property 
of  the  bankrupt,  for  the  benefit  of  the  creditors.  Each  case  must 
be  determined  by  the  peculiar  circumstances  belonging  to  it"  Per 
Lord  Campbell,  C.  J.,  in  Goodwin  v.  Noble,  27  L.  J.,  Q.  B.  204. 
Where,  therefore,  the  assignees  took  possession  of  an  hotel,  but 
only  for  the   purpose   of  Keeping  the   bankrupt's   furniture  and 

(/)  Walker  ▼.  Reevet,  Do'jg.  461,  n.  (p)  That  the  same  rule  applies  to  aa- 

(m)  fVilliams  y.  Bosanquet,  1  B.  &  B.  signees  in  trust  for  the  benefit  of  creditors, 

238  ;  Burton  v.  Barclay,  7  Bingh.  746.  see  Carter  v.  Wame,  4  C.  &  P.  191 ;  eonira, 

(n)  BourdilUm  v.  Dalton,  Peake*s  N.  P.  Now  ▼.  Gough^  3  A.  &  £.  659.    That  it 

C.  238.  applies   to  the    assignees  of  insolvents, 

(o)  Copeiand  v.   Stevens,  1   B.  &  Aid.  Lindsay  v.  Limbert,  2  C.  &  P.  526. 
593. 
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goods  which  were  upon  the  premises,  and  closed  the  house ;  paid, 
and  submitted  to  a  aistress  for,  rent,  but  protested  that  it  was  done 
to  save  the  furniture  and  effects  from  being  sold ;  kept  the  tap  of 
the  hotel  open  by  a  third  party,  but  for  the  purpose  of  preserving 
the  licence ;  and  an  action  of  ejectment  having  been  brought 
against  them,  said  they  would  resist  it,  but  the  action  had  been 
commenced  before  the  goods  were  removed,  so  that  all  they  might 
have  meant  was,  perhaps,  that  the  ejectment  would  not  succeed  ; 
it  was  held,  that  tney  were  not  liable  on  the  covenant  in  the  lease. 
8,  C.  But  see  Hanson  v.  Stephenson,  1  B.  &  Aid.  303,  where 
semble  however  that  the  assignees  carried  on  the  bankrupt's  trade. 
So  where  the  assignees,  on  an  application  to  them  by  the  plaintiff, 
positively  refused  to  accept  the  lease,  although  they  had  previously 
so  far  dealt  with  it,  as  to  release  an  under-tenant.  Hills  v.  JDobie, 
8  Taunt.  325.  But  if  they  put  up  a  lease  to  sale,  and  accept  a 
deposit  from  the  purchaser,  they  are  liable,  unless  they  show  the 
contract  rescinded.  Hastings  v.  iVilson,  Holt,  290.  So  where  they 
interfere  in  the  management  of  a  farm.  TTiomas  v.  Pemberton,  7 
Taunt.  206;    Welch  v.  Myer,  4  Campb.  368  (q).     See  ante,  p.  520. 

As  the  assi^ee,  to  exonerate  himself  from  liability,  must  convey 
all  his  estate  in  the  demised  premises,  so  the  whole  interest  in  the 
original  lease  must  be  conveyed,  in  order  to  make  a  person  charge- 
able as  assignee,  as  will  appear  from  the  following  cases : — 

Lessee  for  lives  of  a  messuage,  under  a  covenant  to  keep  and 
deliver  up  in  repair,  conveyed  all  his  estate  and  interest  therein  to 
A.  and  his  executors,  to  hold  the  same  for  ninety-nine  years  if  the 
cestui  que  vie  should  so  long  live,  in  as  large,  ample,  and  beneficial 
way  as  the  grantor,  his  heirs,  &c.,  held  the  same,  paying  a  certain 
rent  to  the  reversioner.  On  the  expiration  of  the  lives,  the  rever- 
sioner brought  covenant  against  the  executors  of  A.  for  not  yielding 
up  the  messuage  in  repair.  It  was  held  that  the  action  would  not 
lie ;  Lord  Kenyan,  C.  J.,  observing,  that  there  were  not  any  words 
in  the  indenture,  by  which  the  freehold,  of  which  the  original  lessee 
was  seised,  was  conveyed  to  the  testator  of  the  defendants :  that 
the  conveyance  of  all  the  grantor's  estate  and  interest  to  a  man 
and  his  executors,  for  years,  could  not  convey  a  freehold  ;  that 
such  words  meant  only  their  interest,  &c.  in  the  legal  estate  thereby 
granted ;  and  that  the  court  could  not  give  those  words  a  larger 
operation  than  the  parties  themselves  had  declared  they  should 
have  (r).  So  where  m  covenant  for  rent  arrear,  brought  against  the 
defendant  as  assignee  of  J.  S.,  it  appeared  in  evidence,  that  by  the 
deed,  under  which  the  defendant  held,  the  premises  were  conveyed 
to  him  by  J.  S.  for  a  day  or  some  days  less  than  the  original  term, 
the  court  were  of  opinion,  that  the  action  could  not  be  maintained, 

_  iq)  If  assignees  take  possession  with  a  lease,     /intell  v.  Robton,  2  C.  &  J.  610. 
view  to  a  beneficial  occupation,  they  are  ( r)  Barl  of  Derby  ▼.    Tayhr^  1  East, 

liable  upon  a  tenancy  from  year  to  year,  502. 
until  it  IS  terminated,  the  same  as  upon  a 
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the  defendant  being  an  under-lessee,  and  not  an  assignee  of  the 
whole  term  («).  The  devisee  of  an  equitable  estate  is  not  liable  as 
assignee  (0-  But  where  a  lessee  for  years  granted  the  whole  of 
the  term  to  J.  S.;  it  was  held,  that  J.  S.  might  maintain  an 
action  as  assignee  of  the  term  against  the  lessor  for  a  breach  of 
covenant ;  although  in  the  deed  of  assignment,  the  rent  was  re- 
served to  the  lessee,  with  a  power  of  re-entry  in  case  of  non- 
payment, and  although  new  covenants  were  introduced  into  that 
deed  (m). 

A.  demised  to  B.  for  a  term,  B.  covenanting  for  payment  of  rent, 
and  not  to  assign  without  the  consent  of  A.  The  term  vested  by 
assignment  in  U.,  who,  upon  being  sued  for  non-payment  of  rent, 
pleaded,  that  before  the  rent  became  due,  he  had  assigned  to  D. 
A.  replied  the  covenant  not  to  assign;  but  the  replication  was  held 
bad,  on  the  ground  that  the  assignment  itself  was  not  void  (althou^ 
a  breach  of  covenant),  and  as  soon  as  C.  ceased  to  be  assignee,  ms 
obligation  to  perform  the  covenant  was  at  an  end  (x). 

In  declaring  a^inst  an  assignee,  it  is  not  incumbent  on  the 
lessor  to  set  forth  mesne  assignments;  it  is  sufficient  to  state, 
generally,  that  all  the  estate,  &c.  of  the  lessee  vested  in  the  de- 
ifendant  by  assignment ;  for  it  cannot  be  presumed  that  the  lessor 
is  acquainted  with  the  particulars  of  the  assignee's  title  (y). 

4.  Against  Devisee.— Ry  11  Geo.  IV.  &  1  WiU.  IV.  c.  47,  s.  3, 
in  the  cases  mentioned  in  tiiat  act  (%eeposty  tit  ^'  Debt")  creditors 
may  maintain  debt  or  covenant  (z)y  against  the  heirs  and  devisees, 
or  devisees  of  such  devisees,  jointly.  And  by  the  4th  section,  if 
there  is  not  any  heir-at-law,  the  creditor  may  bring  debt  or  corenant 
against  the  devisee  solely  (a). 


VII.  Of  the  Declaration. 

Breach,  p.  541. 

Dependent  Covenants  and  Conditions  precedent,  p.  542. 

Concurrent  Covenants,  p.  547. 

Mutual  and  Independent  Covenants,  p.  548. 

Venue. — The  principle  upon  this  subject  is  as  follows.  Where 
the  action  is  founded  on  privity  of  contract,  it  is  transitory,  and  the 
venue  may  be  laid  in  any  county ;  but  where  the  action  is  founded 
upon  privity  of  estate  only,  it  is  local,  and  the  venue  must  be  laid 

(«)  Holford  V.  Hatch,  Doug.  183.  c.  14,  an  acdon  of  debt  only  lay.     WiU»n 

{t)  The  Mayor  rf  Carlisle  v.  Blamire,  y.  Knubley,  7  East,  128. 
8  East,  487.  (a)  Under  the  3  &  4  WUl.  &  Mary, 

(n)  Paitner  v.  Edwards,  Doug.  186,  n.  c.  14,  a  specialty  creditor  could  not  re- 

(jr)  Paul  V.  Nurse,  8  B.  &  C.  486.  cover  against  a  devisee  if  there  was  no 

(y)  Pitt  V.  Russell,  3  Lev.  19.  heir.     Hunting  v.  Sheldrake,  9  M.  &  W. 

(x)  Under  the  3  &  4  WUL  &  Mary,  256. 
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in  the  county  where  the  estate  lies.  Hence  it  is  transitory  in 
actionsof  Lessor  t7.  Lessee;  Lessee  v.  Lessor;  Assignee  of  Reversion 
t;.  Lessee,  Thursby  v.  Plantj  1  Wms.  Saund.  237 ;  Lessee  «?.  As- 
signee of  Reversion ;  in  the  two  latter  cases  the  privity  of  contract 
being  transferred  by  the  operation  of  the  32  Hen.  VIIL  c.  34.  It 
is  local  in  actions  of  Lessor  v.  Assignee  of  Lessee,  Stevenson  v. 
Lambardy  2  East,  676 ;  Assignee  of  Lessee  v.  Lessor ;  Assignee  of 
Reversion  v.  Assignee  of  Lessee,  Barker  v.  Darner ,  Garth.  182; 
Assignee  of  Lessee  r.  Assignee  of  Reversion.  If  the  locality  does 
not  appear  on  the  declaration,  and  no  issue  is  raised  on  it,  the  de- 
fendant is  not  entitled  to  a  nonsuit,  by  reason  of  the  venue  being 
laid  in  a  wrong  county.     Boyes  v.  Hewetson,  2  B.  N.  C.  676. 

The  circumstance  of  rent  being  made  payable  in  a  different  county 
from  that  in  which  the  lands  He,  will  not  affect  the  locality  of  an 
action  of  covenant  for  non-payment  of  such  rent  (6).  Where, 
however,  the  action  is  local,  although  it  be  brought  and  tried  in  a 
wrong  county,  yet  the  defect  will  be  aided  after  verdict,  by  16  & 
17  Car.  II.  c.  8  (c).  And  by  3  &  4  WiU.  IV.  c.  42,  s.  22,  reciting,  that 
unnecessary  delay  and  expense  is  sometimes  occasioned  by  the 
trial  of  IoobJ  actions  in  the  county  where  the  cause  of  action  has 
arisen,  it  is  enacted,  that  **  in  any  action  depending  in  any  of  the 
superior  courts,  the  venue  in  which  is  by  law  local,  the  court  in 
which  such  action  shall  be  depending,  or  any  judge  of  any  of  the 
said  courts  may,  on  the  application  of  either  party,  order  the  issue 
to  be  tried,  or  writ  of  inquiry  to  be  executed,  in  any  other  county 
or  place  than  that  in  which  the  venue  is  laid  ;  and  for  that  purpose 
any  such  court  or  judge  may  order  a  suggestion  to  be  entered  on 
the  record,  that  the  trial  may  be  more  conveniently  had  or  writ  of 
inquiry  executed,  in  the  county  or  place  where  the  same  is  ordered 
to  take  place."  Such  an  application,  however,  cannot  be  made 
till  aflter  issue  ioined  (rf).  The  Common  Law  Procedure  Act,  1862, 
allows  (sect  41)  "  the  joinder  of  different  causes  of  action  in  the 
same  suit,  provided  they  be  by  and  against  the  same  parties  and  in 
the  same  nghts,  and  where  two  or  more  of  the  causes  of  action  so 

^'oined  are  local  and  arise  in  different  counties,  the  venue  may  be 
aid  in  either  of  such  counties,"  the  court  or  a  judge  having  power 
in  such  a  case  to  order  separate  trials  if  expedient. 

Declaration. — It  should  appear  on  the  face  of  the  declaration,  that 
defendant  covenanted  by  deed;  such  an  omission  being  ground  of 
error  (e) ;  and  if  the  deea  be  lost,  an  allegation  to  that  effect  should 
be  made,  as,  upon  the  issue  of  nan  estfactum^  secondary  evidence  of 
the  deed  woula  not,  it  seems,  in  default  of  such  an  allegation,  be  ad- 
missible (/).  Prefer t  and  oyer  are  no  longer  necessary,  1 6  &  1 6  Vict. 

(b)  Barker  v.  Darner,  Salk.  80.  (/)  Smith  v.   Woodward,  4  East,  585.. 

(c)  Mayor  rf  London  v.  Coie,  7  T.  R.  In  Hendy  v.  Stephenson,  10  East,  65^  it 
583.  was  held  (on  special  demurrer)  necessary 

(d)  Bell  ▼.  HarrUoHy  2  C.  M.  &  R.  733.  in  pleading  a  lost  deed,  to  state  the  sup- 

(e)  Moore  y.  Jonet,  Str.  814.  See  15  &  posed  date  of,  and  names  of  the  parties  to, 
16  yicL  c.  76,  Sched.  B.  Form  24.  it. 
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c.  76,  8.  55  ;  but  it  is  provided  by  sect.  56,  that  "  a  party  pleading 
in  answer  to  any  pleading  in  which  any  document  is  mentiooed  or 
referred  to,  shall  be  at  liberty  to  set  out  the  whole  or  such  part 
thereof  as  may  be  material,  *  and  the  matter  so  set  out  shall  be 
deemed  and  taken  to  be  part  of  the  pleading  in  which  it  is  set  out." 

Every  deed  is   supposed  to  be  executed  the  same  day  that  it 
bears  date.     But  though  the  deed  appear  on  the  face  of  it  to  have 
been  made,  that  is,  written  on  one  day,  yet  if  in  truth  it  were  de- 
livered on  a  subsequent  day,  that  may  be  shown  by  averment  (^). 
A  declaration  stated  that  the  deed  was  indented^  made^  and  con- 
cluded on  a  day  subsequent  to  the  day  on  which  the  deed  itself  was 
stated  on  the  face  of  it  to  have  been  indented,  made,  and  con- 
cluded ;  it  was  held,  that  such  allegation  was  no  more  inconsistent 
with  the  deed,  than  if  it  had  been  alleged  that  it  was  sealed  and 
delivered  on  a  day  subsequent  ;    that   it  was    quite   immaterial 
when  it  was  indented,  and  equally  so  when  it  was  made,  by  which 
might  be  understood  when  it  was  written ;  the  only  material  word 
was  Concluded,  and  a  deed  could  only  be  said  to  be  concluded  when 
it  was  delivered.     The  time  of  delivery  was  the  important  time  when 
it  took  effect  as  a  deed :  and  from  the  case  of  Stone  v.  Bak^  it 
appeared  that  the  delivery  might  be  afler  the  date  (A). 

In  framing  the  declaration,  it  is  not  necessary  to  set  forth  the 
provisions  of  the  deed  in  its  very  words  (t) ;  though  this  is  not 
unusual  where  the  legal  construction  of  the  deed  is  doubtftil.  It  is 
sufficient  to  state  its  substance  and  legal  effect.  Neither  is  it  neces- 
sary to  set  forth  all  the  provisions  of  the  deed ;  stating  such  parts 
as  are  necessary  to  entitle  the  plaintiff  to  recover  will  be  suflS- 
cient  (A).  Hence  in  covenant  on  a  mortgage  deed,  the  court  were 
of  opinion,  that  it  was  sufficient  for  the  plamtiff  to  set  forth  in  his 
declaration,  that  the  defendant,  by  a  certain  indenture,  had  demised 
the  premises  therein  mentioned  (without  stating  them  particularly), 
subject,  among  other  things,  to  such  a  proviso ;  then  setting  out  the 
substance  of  the  covenant  (for  the  payment  of  the  money),  and  the 
breach  (for  the  non-payment)  (Z).  If  the  deed  on  which  plaintiff 
declares  contain  a  proviso,  operating  by  way  of  defeasance  of  the 
covenants,  the  plaintiff  is  not  obliged  to  state  such  proviso  in  his 
declaration  ;  if  the  defendant  means  to  rely  on  it,  it  is  mcumbent  on 
him  to  show  it  (m).  It  is  sufficient  to  say  "  whereas  by  a  certain 
indenture,  &c.,"  without  a  direct  affirmation,  that  by  such  an  m- 
dfinture  defendant  covenanted  (w). 

{g )  Stone  V.  Baltf   3   Lev.    348 ;   ace,  Cowp.  727,  where  the  plaintiff  in  an  action 

Broume  v.  Burton^  5  D.  &  L.  289.  for  breach  of  covenant  for  quiet  enjoyment 

{h)  Hall  V.  Caxenwe^  4  East,  477.  under  a  lease,  had  set  out  tlie  whole  lease 

(i)  1  Wma.  Saund.  233,  n.  (2).  mrhatim^  it  was  referred  to  the  mas  er  to 

(At)  In    Dundast    v.    Lord    Weymouth^  strike  out  the  superfluous  matter  in  the 

Cowp.  665,  the  court  said  they  would  ani-  declaration  with  costs, 
madvert  upon  any  future  instance  of  put-  (/)  Dundass  v.  Lord  Weymouth^  supra, 

ting  parties  to  the  enormous  expen5(e  of  (m)  EUiott  v.  Blakci  I  Lev.  88. 

setting  out  deeds  at  length,  or  superfluous  (n)  Bullhant  v.  Holman,  Cro.  Jac.  537. 

parts  of  them.    And  in  Price  v.  Fletcher, 
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Of  the  Breach, — The  breach  assigned  ought  to  be  co-extensive 
with  the  import  and  effect  of  the  covenant ;  but,  where  the  cove- 
nant is  general,  the  breach  may  be  assigned  as  generally  as  the 
covenant :  and  it  is  sufficient,  if  it  negative  the  words  of  the  cove- 
nant ;  as  where,  in  covenant  on  an  indenture  of  lease,  that  defendant 
had  ftill  power  and  lawful  authority  to  demise,  the  breach  assigned 
being,  that  defendant,  at  the  time  of  making  the  said  indenture, 
had  not  full  power  and  lawful  authority  to  demise  the  premises 
according  to  the  form  and  effect  of  the  indenture ;  it  was  resolved, 
that  the  assignment  of  the  breach  was  good ;  because  it  had  pur- 
sued the  words  of  the  covenant  negatively,  and  that  it  lay  more 
properly  in  the  knowledge  of  the  lessor  what  estate  he  himself  had 
m  the  land,  than  in  the  lessee,  who  was  a  stranger  to  it;  and,  there- 
fore, that  the  defendant  ought  to  have  shown  what  estate  he  had  in 
the  land  at  the  time  of  the  demise,  whereby  it  might  have  appeared 
to  the  court,  that  he  had  full  power  and  authority  to  demise  (o).  So 
where  the  declaration  stated  that  the  plaintiff  by  indenture  let  a 
house  to  the  defendant's  testator,  who  covenanted  to  repair  it  well 
during  the  term,  and  at  the  end  of  the  term  to  leave  it  well  repaired  ; 
and  the  breach  assigned  was,  that  the  lessee  did  not  leave  it  well 
repaired  at  the  end  of  the  term  ;  an  exception  was  taken,  because 
the  declaration  did  not  show  in  what  point  the  house  was  not  well 
repaired  :  but  it  was  overruled ;  for,  the  breach  being  according  to 
the  covenant,  it  was  sufficient ;  but  if  the  defendant  had  pleaded, 
that  at  the  end  of  the  term  he  delivered  it  up  well  repaired,  then 
if  the  plaintiff  will  assign  any  br^ch,  he  ought  particularly  to  show 
in  what  point  it  was  not  well  repaired,  so  as  the  defendant  might 
give  a  particular  answer  thereto  {p).  In  an  action  by  a  master 
against  his  servant,  on  a  covenant  not  to  buy  or  sell  without  the 
master's  leave,  within  two  years,  the  breach  assigned  was,  that 
defendant  had  diversis  diebus  et  vicibus,  between  such  a  day  and  such 
a  day,  sold  to  H.,  and  to  several  other  persons  unknown,  goods  to 
the  value  of  100/.  It  was  moved  in  arrest  of  judgment,  that  the 
breach  was  uncertain  as  to  the  times  and  persons ;  but  Holt,  C.  J., 
said,  that  in  covenant  {q)  it  was  sufficient  if  a  general  breach  was 
assigned  ;  and  that  the  breach  in  question  was  certain  enough  ;  for 
it  was  so  described,  {hat  if  another  action  were  brought,  the  defend- 
ant might  plead  a  former  recovery  for  the  same  cause,  and  aver 
this  to  be  tne  same  selling ;  and  Gould,  J.,  agreed,  that,  the  action 
being  only  for  damages,  it  was  well  enough  (r). 

Plaintiff  declared  that  defendant  covenanted  to  allow  him  2s.  for 
every  quire  of  paper  he  should  copy,  and  assigned  for  breach,  that 

(o)  Salman  y.  Bradihaw,  9  Rep.  60.  b.  (p)  Hancock  v.  Field,  Cro.  Jac.  170. 

jfce,   Muscat   v.  Balleii,   Cro.   Jac.  869 ;  {q)  Seem  in  debt  on  bond  to  perform 

Brigstoek  ▼.   Stannion,  Ld.   Raym.   106;  covenanti,  or  for  a  penalty  on  a  statute ; 

Proctor  V.  Burdet,  S  Lev.   170;  Boscawen  there  a  precise  breach  must  be  shown. 

V.  Cook,  1  Raym.  107  ;  Rawlins  y.  Vincent,  Brigstoek  v.  Stannion,  Ld.  Raym.  107. 

Carth.  124.  (r)  Farrow  v.  Chevalier,  Salk.  139. 
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he  copied  four  quires  and  three  sheets,  for  which  8«.  and  3d.  was 
due,  which  defendant  had  not  paid.     On  writ  of  error,  after  verdict 
and  judgment  for  plaintiff,  it  was  moved,  that  there  could  not  be 
any  apportionment  in  this  case,  for  the  covenant  was  to  allow 
plaintiif  2s.  for  copying  a  auire,  but  not  pro  rat&y  for  which  cause 
the  judgment  was  reversea  («).     But  it  seems  that  on  demurr^- 
this  objection  would  not  avail  the  defendant,  because  in  that  case 
the  plaintiff  might  remit  his  claim  for  the  odd  sheets,  and  enter  up 
judgment  for  the  residue,  in.  conformity  to  the  rule  laid  down  in 
Incledon  v.  Crips,  Salk.  658,  recognized  in  Buckley  v.  Kenyan^ 
that  where  the  sum  demanded  does  not  depend  on  the  deed  iteelf, 
but  upon  matter  extrinsic,  there  may  be  a  remittitur ;  because  the 
variance  is  not  inconsistent  with  the  deed.     In  covenant  the  breach 
assigned  was. for  nonpayment  of  rent  on  different  days,  which 
amounted  to  a  certain  sum,  and  the  plaintiff  had  made  a  mistake  in 
calculating  the  sum ;  it  was  held  good ;  because  in  this  action  the 
whole  shall  be  recovered  in  damages,  and  the  plaintiff  shall  not 
have  damages  according  to  his  summing,  but  according  to  the 
matter  (t).     The  plaintiff  declared  on  an  mdenture  of  demise  for 
years  of  certain  coal-mines,  reserving  a  fourth  part  of  the  coal 
raised,  or  its  value  in  money,  at  the  election  of  the  lessor ;  but  if 
the  fourth  part  fell  short  of  the  annual  value  of  400/.,  then  reservii^ 
such  additional  rent  as  would  make  up  that  annual  sum,  to  be 
rendered  on  the  first  of  every  month  in  each  year  of  the  tarm,  by 
equal  portions ;  and  that  the  plaintiff  elected  to  be  paid  in  money; 
the  breach  assigned  was  that  90QZ.  of  the  rent  reserved  for  two 
years  and  three  months  was  in  arrear.     On  demurrer,  it  was  ob- 
jected that,  the  rent  being  reserved  yearly,  the  breach  was  not  well 
assigned,  inasmuch  as  it  included  a  fraction  of  the  year ;  but  the 
court  overruled  the  demurrer,  observing,  that  it  could  not  be  sus- 
tained on  the  construction  of  the  covenant ;  for,  though  it  spoke  of 
an  annual  sum  of  400/.  to  be  made  up  in  case  the  proportion  oi 
coal  reserved  should  fall  short  of  that  sum,  yet  the  rent  was  to  be 
rendered  monthly.     But,  even  admitting  it  to  be  a  yearly  rent,  the 
excess  for  three  months  might  be  remitted,  and  judgment  given 
for  the  residue  (u). 

Where  lessee  covenanted  for  himself  and  his  assigns  to  plant  a 
certain  number  of  trees  every  year,  and  the  breach  was,  that  de- 
fendant had  neglected  to  do  it;  it  was  held  sufficient  without 
negativing  that  his  assigns  had  done  it,  for  the  court  will  not  in- 
tend an  assignment  {x). 

Conditions  precedent  {y). — If  A.  covenants  to  do,  or  to  abstain 
from  doing,  a  certain  act,  in  consideration  of  the  prior  perform- 

(«)  Needier  v.  Gue»U  Aleyn,  9.  (x)  Gyte  v.  £//»,  Str.  223. 

(/)  Farrer  v.  SnelUng,    1    Roll.   Rep.  {y)  See  the  decisioDP  in  <*  Asaumptit," 

335.  ante,  p.  120,  et  teq.,  which  inyolYe  the 

(tf)  Buckley  v.  Kenymij  10  East,  139.  same  principle. 
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ance  of  some  act  or  covenant  on  the  part  of  B.,  A.'s  covenant  is 
termed  a  dependent  covenant,  because  B/s  right  of  suing  A.  for 
a  breach  of  this  covenant  depends  upon  the  prior  performance,  or 
that  which  the  law  considers  equivalent  to  performance,  of  the  act 
or  covenant  to  be  performed  by  B.,  and  the  prior  act  or  covenant, 
on  the  part  of  B.,  being  in  the  nature  of  a  condition  precedent,  is 
technically  termed  a  condition  precedent,  the  performance  whereof 
must  be  shown  by  B.  in  order  to  entitle  him  to  recover  damages 
against  A.  It  may  be  remarked,  that  if  the  act,  undertaken  to 
be  done,  is  dispensed  with  by  the  other  party,  it  is  sufficient  so 
to  state  it  on  the  record.  Per  BuUer,  J.,  in  aotham  v.  £ast  India 
Company,  Doug.  278.  See  an  averment  to  this  effect  in  Jones  v. 
Barkley,  Doug.  684. 

The  following  cases  will  illustrate  the  nature  of  a  dependent 
covenant  and  condition  precedent,  and  the  rules  by  which  the 
courts  have  guided  their  decisions  on  this  subject: — 

The  plaintiff  declared  that  the  defendant  by  deed  poll  agreed 
with  the  plaintiff,  that  he  would  accept  of  the  plaintiff  a  quantity 
of  South  Sea  Stock,  so  soon  as  the  receipts  should  be  delivered 
out  by  the  (Company,  and  would  pay  for  the  same  such  a  sum  on 
a  certain  day,  next  after  the  date  of  the  deed,  and  then  averred 
that  defendant  did  not  pay  the  money  at  the  day ;  on  demurrer, 
because  the  plaintiff  had  not  averred  an  assignment  of  the  stock, 
or  a  tender;  Pratty  C.  J.,  delivering  the  opinion  of  the  court,  said, 
that  the  intent  of  the  parties  appeared  to  be,  that  one  should  have 
the  money  and  the  other  the  stock ;  and  not  that  either  should 
perform  his  part  of  the  agreement,  and  lay  himself  at  the  mercy 
of  the  other  for  the  equivalent ;  that  this  was  not  a  covenant  en- 
tered into  by  both  parties,  upon  which  each  would  have  his  mutual 
remedy,  but  it  was  the  deed  poll  of  the  defendant  only ;,  and,  there- 
fore, though  upon  delivery  or  tender  of  the  stock,  the  plaintiff 
would  have  his  remedy  for  the  money,  yet  the  defendant,  on  the 
other  side,  upon  payment  of  the  money,  would  not  have  any 
remedy  to  compel  the  delivery  of  the  stock,  and  therefore  he 
should  not  be  obliged  to  pay  the  money,  until  the  consideration  for 
which  it  was  payable  was  performed :  that  the  word  pro  would 
either  be  a  condition  precedent  or  subsequent,  as  would  best 
answer  the  intent  of  the  parties ;  and  in  tnis  case  it  must  be  a 
condition  precedent,  because  otherwise  the  intention  of  the  de- 
fendant to  nave  the  stock  for  his  money,  could  never  take  effect. 
He  observed  also,  that  the  difference  between  a  mutual  covenant 
and  a  deed  poll  was  taken  and  allowed  in  Pordage  v.  Cofc  (1  Wms. 
Saund.  320),  where  the  court  were  of  opinion  that  the  defendant 
had  his  remedy :  "  otherwise  (says  the  book)  it  would  have  been, 
if  the  deed  had  been  the  words  of  the  defendant  onhf'  {z), 

(s)  Lock  Y.  Wright,  Str.  569.     See  Mailock  v.  Kinglake,  10  A.  &  £.  50. 
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In  covenant  against  a  lessee  for  not  repairing,  the  declaration  stated, 
that  the  defendant  by  indenture  covenanted  to  repair  the  demised  pre- 
mises, and  at  the  end  of  the  term  to  surrender  up  the  same  in  good 
repair,  the  lessor  (the  plaintiff)  finding  timber  sufficient  for  such 
repairs :  the  breach  assigned  was  for  not  repairing ;  plea,  that  the 
plaintiff  did  not  find  timber  sufficient;  on  demurrer,  it  was  ad- 
judged, that  the  finding  the  timber  was  a  thing  in  its  nature 
necessary  to  be  done  first,  and  therefore  a  condition  precedent,  the 
performance  of  which  ought  to  have  been  averred  in  the  declara- 
tion (a).     So  where  in  a  covenant  on  an  indenture  of  lease  for 
seven  years  for  non-payment  of  rent,  it  appeared  that  the  lease 
contained  a  proviso,  that  if  the  lessee,  at  the  end  of  the  first  three 
or  five  years,  should  be  desirous  of  quitting,  and  should  give  six 
months'  notice  tliereof,  before  the  expiration  of  the  first  three  or 
five  years,  then,  from  and  after  the  expiration  of  the  first  three  or 
five  years,  and  payment  of  all  rents,  and  performance  of  the  cove- 
nants on  the  part  of  the  lessee,  the  indenture  should  be  void ;  it 
was  held,  that  the  payment  of  rent,  and  performance  of  the  other 
covenants,  by  the  lessee,  were  conditions  precedent  to  the  lessee's 
determining  the  term  at  the  end  of  the  first  three  years,  and  that 
merely  giving  six  mouths'  notice,  expiring  with  the  first  three 
years,  was  not  sufficient  for  that  purpose ;   Lord  Kenyan^  C.  J., 
observing,  that  it  had  frequently  been  said,  and  common  sense 
seemed  to  justify  it,  that  conditions  were  to  be  construed  to  be 
either  precedent  or  subsequent,  according  to  the  ^r  intention  of 
the  parties,  to  be  collected  from  the  instrument ;  and  that  technical 
words,  if  there  were  any  to  encounter  such  intention  (and  there 
were  not  in  this  case),  should  give  way  to  that  intention ;  that  it 
was  impossible  to  read  this  lease,  without  seeii^,  that  the  parties 
intended,  that  the  tenant  should  do  every  thing  required  of  him, 
before  he  could  put  an  end  to  the  lease  (b).     So  where  by  a  policy 
of  assurance  against  fire  it  was  stipulated,  that  the  assured  sustain- 
ing any  loss  by  fire  should  procure  from  the  minister,  church- 
wardens, and  some  reputable  householders  of  the  parish,  a  certifi- 
cate of  his  character,  and  of  their  belief  that  the  loss  happened 
without  fraud;  it  was  held,  that  the  procuring  such  a  certificate 
was  a  condition  precedent  to  the  right  of  the  assured  to  recover, 
and  that  it  was  immaterial,  that  the  minister  and  churchwardens 
wrongfully  refused  to  sign  the  certificate  (c) ;  Lord  Kenyan  observing, 

(a)  Thomat  ▼.  CadwaUnder^  Willes,  496.  faction   of  tome    third    party,  e.  g,,  an 

(h)  Porter  v.  Shepherd,   6  T.   R.  665.  engineer    or   surveyor.     See  Grtfiom  v. 

jicc.  Friar  v.  Grey,  4  H.  L.  C^fi65.  Eastern  Counties  R4nlway,  8  Exch.  699. 

(e)  Where  the  obtaining  a  certificate  Such  a  proviso  of  course  does  not  preclude 

is  a  condition  precedent,  the  want  of  it  is  any  additional  stipulation  as  to  tne  man- 

a  good  defence,  even  although  it  be  with-  ner  in  which  the  contract  is  to  be  per- 

held    by  collusion   with    the  defendant.  formed,  e.  g.,  the  quality  of  the  goods  to 

Milner  v.  Fieid,  6  Exch.  829.     It  is  not  be  supplied.     Bird  v.  Smith,  12  Q.  B.  786. 

uncommon  in  contracts,  especially  with  And  see  Jvery  v.  Scott,  8  Exch.  487 ;  5 

companies,  to  insert  a  proviso  that  the  H.  L.  Cas.  Sll,  S,  C 
conttacu  shall  be  performed  to  the  satis- 
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that  the  court  was  called  upon  to  give  effect  to  a  contract  made 
between  two  parties,  and  that,  if  from  the  terms  of  it  they  could 
discover  the  intention  of  the  parties  to  be,  that  the  procuring  the 
certificate  by  the  assured  should  precede  his  right  to  recover,  they 
were  bound  to  give  judgment  accordingly  {d). 

So  where  in  covenant  on  a  charter-party  to  recover  the  value  of 
a  ship  against  defendant,  to  whom  ^he  had  been  let  to  freight  for 
the  purpose  of  carrying  government  stores  to  America,  the  declara- 
tion stated  a  covenant,  that,  if  the  ship  were  taken  during  the  time 
she  was  in  his  Majesty's  service,  and  it  should  appear  to  a  court- 
martial  that  the  master  and  ship's  company  had  made  the  utmost 
defence  they  were  able,  the  value  of  the  ship  should  be  paid  by 
the  defendant ;  and  then  averred  a  capture,  tne  master  and  ship's 
company  having  made  the  utmost  defence  they  were  able,  and  that 
it  woula  have  appeared  to  a  court-martial,  &c.,  if  the  defendant 
had  thought  proper  to  have  had  an  inquiry  made  in  that  respect 
by  a  court-martial.  The  defendant  pleaded,  that  it  had  not 
appeared,  &c.  On  demurrer  to  the  plea,  the  court  gave  judgment 
for  the  defendant ;  observing,  that  the  charter-party  annexed  an 
express  condition,  that  it  should  appear  to  a  court-martial,  &c.,  and 
therefore  the  plaintiff  was  bound  to  show  that  it  had  appeared,  or 
that  it  arose  from  the  default  of  the  defendant  that  it  had  not  (e). 
So  where  in  covenant  on  a  charter-party  of  affreightment,  whereby 
the  defendant  agreed  to  pay  to  the  plaintiff  at  a  certain  rate  for  deals 
"  delivered  at  Liverpool^  &c. ;  the  freight  to  be  paid,  one-fourth  in 
cash  on  her  arrival^  and  the  remainder  by  an  acceptance  on  London 
at  four  months'  date,"  the  declaration  averred,  that  before  the  ship's 
arrival  at  Liverpool,  the  ship  was  wrecked,  whereby  the  deals  were 
obliged  to  be  put  on  shore  for  the  preservation  thereof;  which  deals 
the  defendant  afterwards  accepted,  whereby  he  became  liable  to 
pay  to  the  plaintiff  a  proportionable  part  of  the  freight  for  the 
carriage  of  the  said  deals :  a  plea,  that  no  part  of  the  said  deals 
was  delivered  at  Liverpool,  was  held  gooa  (/) ;  Lawrence ^  J., 
observing,  that  "  when  a  ship  is  driven  on  shore,  it  is  the  duty  of 
the  master  either  to  repair  nis  ship,  or  to  procure  another,  and 
having  performed  the  voyage,  he  is  then  entitled  to  his  freight; 
but  he  IS  not  entitled  to  the  whole  freight,  unless  he  perform  the 
whole  voyage,  except  in  cases  where  the  owner  of  the  goods 
prevents  nim;  nor  is  he  entitled  pro  rata,  unless  under  a  new 
agreement.  Perhaps  the  subsequent  receipt  of  these  goods  by  the 
defendant  might  have  been  evidence  of  a  new  contract  between 
tlie  parties ;  but  here  the  plaintiff  has  resorted  to  the  original 
agreement,  under  which  the  defendant  only  engaged  to  pay  in  the 
event  of  the  ship's  arrival  at  Liverpool.     That  event  has  not  hap- 

(d)  Wortley  v.  Wood,  6  T.  R.  710.  (/)  Cook  v.  Jennings,  7  T.  R.  881.  Ace, 

{t)  Davis  V.  Mure,  cited  1  T.  R.  642.  Liddard  v.  Lopez,  10  East,  525. 

VOL.  I.  N  N 
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penedy  and  therefore  the  plaintiff  cannot  recover  in  this  form  of 
action  "  (g). 

By  charter-party  the  freighter  covenanted  to  pay  to  the  owner 
freignt  at  so  much  per  ton  per  month,  for  six  months  at  least,  and 
so  in  proportion  for  less  than  a  month,  or  for  such  further  time  as 
the  ship  might  be  in  the  service  of  the  freighter,  until  her  final 
discharge,  loss,  capture  or  bein^  last  seen  or  heard  of:  so  much  of 
the  freight  as  might  be  earned  at  the  time  of  the  arrival  of  the 
ship  at  her  first  destined  port  abroad,  to  be  naid  withia  ten  days 
next  after  her  arrival  there,  and  the  remainaer  of  the  freight  at 
8pe<;^fic  periods ;  it  was  held,  that  this  constituted  one  entire  cove- 
nant, and  that  the  arrival  of  the  ship  at  her  first  destined  port 
abroad  was  a  condition  precedent  to  the  owner's  right  to  recover 
any  fi^ight;  and  that  the  ship  having  been  lost  on  her  outward 
voyage,  the  owner  was  not  entitled  to  recover  freight  at  so  much 
per  (»lendar  month  to  the  day  of  the  loss  (A). 

So  the  cases  are  uniform  to  show  that  if  a  person  undertakes  for 
the  act  of  a  stranger,  that  act  must  be  done  (i).  If  A.  be  bound  to 
B.  to  pay  ten  pounds  to  C,  A.  tenders  to  C.  and  he  refiiseth,  the 
bond  is  forfeited.  1  Inst.  208,  b.  If  a  man  be  bound  in  an  obli- 
gation, with  condition  to  enfeoff  B.  (who  is  a  mere  stranger) 
before  a  day,  the  obligor  doth  offer  to  enfeoff  B.  and  he  refuseth, 
the  obligation  is  a  forfeit, /or  the  obligor  hath  tahen  upon  him  to  en,- 
feoff  hiniy  and  his  refusal  cannot  satisfy  the  condition,  because  no 
feoffment  is  made.     1  Inst.  209,  a. 

From  the  preceding  cases  it  may  be  collected,  that  wherever 
there  is  a  conaition  precedent  on  the  part  of  the  plaintiff,  perform- 
ance, or  that  which  is  equivalent  to  performance,  must  be  alleged 
and  proved,  otherwise  the  action  cannot  be  supported ;  and,  conse- 
quently, the  defendant  may  plead  non-performance  of  the  condition 
precedent,  in  bar  of  the  action ;  or,  if  the  averment  of  performance 
DC  entirely  omitted,  the  defendant  may  take  advantage  of  it  on 
demurrer.  The  averment  of  performance  may,  however,  since  the 
abolition  of  special  demiurers,  be  made  in  quite  general  terms. 
Antej  p.  121. 

''  Where  a  person,  by  doing  a  previous  act,  would  acquire  a  right 

{g)  '*  It  is  a  settled  rule,  even  in  the  cannot  be  done  where  the  requirementt  of 

case  of  deedst  that  if  there  be  a  condition  the  deed  have  been  complied  with,  the 

precedent  in  a  deed,  and  it  is  not  per-  remedy  in  such  a  case  being  on  the  deed, 

formed,  and  the  parties  proceed  with  the  S}Mck  v.  Anthony^  1  M.  &  8.  57S.    See 

performance  of  other  parts  of  the  con-  further  on  the  apportionment  of  fireighti 

tract,    although    tlie    deed  cannot  take  Abbott  on  Shippmg,  (6th  edit)  392,  tt 

effect,  the  law  will  raise  an  implied  as-  seq, ;  Ward  v.  Fetton,  1  East,  607 ;  Ckritig 

Bumpsit     Upon  this  ground  freight  is  v.  iZow,  1  Taunt  300 ;  RitchU  v.  Atkium 

daily  recovered  in  actions  of  assumpsit  on  post,  550. 

implied    promises,    substituted    for    the  (h)  Gibbon  v.  Mendez,  2  B.  &  Aid.  17' 

charter-parties  by  deed."     Per  Cur.  in  (•)  Per  Lawrence,  J.,  Woreley  v.  IToo^f 

Bum  V.  Miller,  4  Taunt.  748.    But  this  6  T.  R.  710. 
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to  a  debt,  or  duty,  hy  a  tender  to  do  the  previous  act,  if  the  other 
party  reiiise  to  permit  him  to  do  it,  he  acquires  the  r^ht  as  com- 
pletely as  if  it  had  actually  been  done."  Per  Lord  Ellenborough^ 
C.  J.,  in  Smith  v.  WihoUy  8  East,  443.  So  if  the  plaintiff  has  been 
discharged  by  the  defendant  from  the  performance  of  the  condition. 
Laird  v.  Pirn,  7  M.  &  W.  474.     So  where  the  plaintiff  has  been 

Srevented  from  the  performance  by  the  neglect  and  default  of  the 
efendant.    Hotham  ▼.  East  India  Company ^  1  T.  R.  645« 

Ccnciarent  Acts  (A). — Where  reciprocal  acts  or  covenants  are  to 
be  performed  by  each  party  at  the  same  time,  they  are  technically 
termed  concurrent  acts  or  covenants ;  and  in  this  case,  as  well  as  in 
the  case  of  dependent  covenants,  one  party  cannot  maintain  an 
action  against  the  other,  without  averring  performance,  or  that 
which  is  equivalent  to  performance,  or  at  afi  events  a  readiness  and 
willingness  to  perform  the  acts  or  covenants  to  be  performed  on 
the  plaintiff's  part.  As  where  A.  covenanted  that  he  would,  on  or 
before  a  certam  day,  convey  land  to  B.,  by  such  conveyance  as 
B.'s  counsel  should  advise ;  in  consideration  of  which  6.  cove- 
nanted to  pay  A.,  at  or  tipon  the  execution  of  the  conveyance^  a  cer- 
tain sum  of  money;  it  was  held,  that  A.  could  not  maintain 
covenant  against  B.  for  non-payment  of  the  money  without  show- 
ing that  he  had  conveyed ,-  or  that  he  was  ready  at  the  day  to  have 
conveyed,  what  he  had  covenanted  to  do,  and  that  he  had  done 
every  thing  which  lav  upon  him  to  do  for  that  purpose,  but  that 
he  was  prevented  n^om  so  doing  by  some  act,  or  omission,  or 
neglect,  on  the  part  of  the  defendant  (Q.  But  where  it  was  agreed 
by  specialty  between  A.  and  B.  that  B.  should  pay  A.  a  sum  of 
money  for  nis  lands  on  a  particular  day^  it  was  held  to  be  an  inde- 
pendent covenant,  and  that  A.  might  bring  an  action  of  covenant 
or  debt  for  the  money  before  any  conveyance  by  him  of  the  land  (wi). 
So  where  the  defendant  by  a  distinct  instrument,  e.  g,y  a  promis- 
sory note,  agrees  to  pay  the  money  on  a  particular  day  (n). 

In  covenant  for  not  accepting  stock  of  the  Hudson's  Bay  Com- 
pany, at  the  Company^ s  hoitse,  on  a  certain  notice,  the  plaintiff 
averred  that  he  gave  notice  to  the  defendant  to  come  there  and 
accept  the  stock,  and  that  the  plaintiff  was  ready  there  at  the  day^ 
and  offered  to  transfer  it,  but  that  the  defendant  did  not  come  to 
accept  it,  nor  had  paid  the  price  agreed,  &c. ;  upon  demurrer,  the 
declaration  was  held  ill,  for  where  uie  party  to  whom  the  act  is  to 
be  done  does  not  come  to  the  time  and  place  appointed,  the  other 
ought  to  show  that  he  came  at  the  last  time  which  the  law  has 
appointed  for  doing  the  act,  and  if  he  came  there  before  he  ought 
to  show  that  he  continued  there  to  the  last  time ;  and  that,  as  the 

(*)  Sec  ante,  "  Assumpsit'"  p.  124,  ei      319.  Jee.  Mattock  v.  Kinglake,  10  A.  &  E. 
teq.  50. 

(I)  Heard  v.  Wadham,  1  East,  619.  (ti)  Spilkr  ▼.  Wettlake,  2  B.  &  Ad.  155. 

(m)  Pordage  y.  CoU,  1  Wms.  Saund. 

N  n2 
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stock  could  only  be  transferred  when  the  Company^s  house  was 
open,  which  was  at  stated  hours  of  the  day,  the  plaintiiF  should 
have  averred  the  usage  of  the  Company  in  that  respect,  and  that  he 
came  there  at  the  proper  time  and  stayed  there  till  the  house  was 
shut  (o). 

Mutual  and  Independent  Covenants.  —  Where  covenants  are 
mutual  and  independent,  one  party  may  maintain  an  action  against 
the  other  for  a  breach  of  covenant,  without  averring  a  performance, 
or  any  thing  equivalent  to  a  performance,  of  the  covenants  on  his 
part;  and  the  defendant  cannot  plead  non-performance  of  such 
covenants  on  the  part  of  the  plaintiff  in  bar  ot  the  action  (p). 

The  plaintiff,  who  was  master  of  a  vessel,  covenanted  to  make 
use  of  tne  same  in  the  coal  trade,  for  the  defendant's  service  ;   and 
that  during  twelve  calendar  months  (the  time  the  vessel  was  hired 
for)  he  would  pay  all  the  seamen's  wages  yearly ;  in  consideration 
whereof,  the  defendant  covenanted  to  pay  the  plaintiff  42/.  every 
month  during  the  year ;  the  non-payment  whereof  was  the  breach 
assigned.     Toe  defendant  pleaded,  that  the  plaintiff  did  not  pay 
the  seamen  according  to  his  covenant.    On  demurrer,  it  was  insisted 
by  the  plaintiff,  that  these  were  mutual  covenants,  and  that  though 
the  words  were  "  in  consideration  thereof,"  yet,  in  the  nature  of 
the  thing,  this  could  not  be  a  condition  precedent,  for  the  payment 
of  tlie  seamen,  by  the  plaintiff,  was  to  be  yearly,  of  the  plaintiff,  by 
the  defendant,  monthly ;  so  that  from  the  manner  of  covenanting 
it  was  impossible  the  performance  of  the  act  to  be  done  by  the 
plaint'ff  should  be  necessary  to  entitle  him  to  an  action  against  the 
defendant  for  not  doing  the  act  he  had  covenanted  to  do.     Judg- 
ment for  the  plaintiff;  Lord  Hardwicke,  C.  J.,  observing,  that  there 
could  not  be  any  condition  precedent  here,  for  the  reason  given; 
for  that  these  cases  did  not  depend  so  much  on  the  manner  of  pen- 
ning the  covenants,  as  the  nature  of  them  (5). 

The  plaintiff,  in  consideration  of  250/.  paid  by  the  defendant, 
and  a  further  sum  of  250/.  to  be  paid  in  tlie  manner  thereinafter 
mentioned,  covenanted  that  he  would,  with  all  possible  expedition, 
teach  the  defendant  a  certain  method  of  bleaching  materials  for 
making  paper,  and  would  also  permit  him  to  use  a  patent  which 
the  plaintiff  had  taken  out  for  that  purpose ;  in  consideration 
whereof  the  defendant  covenanted  that  he  would,  on  or  before  the 
25th  of  February,  1794.  or  sooner,  in  case  tlie  plaintiff  should 
before  that  time  have  sujQSciently  taught  defendant  the  bleaching 
process,  pay  the  plaintiff  the  further  sum  of  250/.  Demurrer,  that 
it  was  not  averred  that  the  plaintiff  had  instructed  defendant  in  the 

(0)  Lancashire    v.    KUHngworth,   Lord  useful  as  showini^  what  evidence  is  neces- 

Raym.  C86.     PLrformance  of  conditions  sary  in  such  a  case, 
may   now  be  averred  in    general  terms  ( p)  Dawson  v.  3/yer,  Str.  712. 

(supra,  o46),  but  the  above  case  is  still  \q)  Russen  v.  Coleby,  7  Mod.  236. 
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maimer  of  bleaching  the  materials.  Lord  Kenyon^  C.  J.,  delivering 
the  opinion  of  the  court,  said,  "Whether  these  kinds  of  cove- 
nants be  or  be  not  independent  of  each  other,  must  certainly 
depend  on  the  good  sense  of  the  case. — '  Where  there  are  mutual 
promises,  yet  if  one  thing  be  the  consideration  of  the  other,  there  a 
performance  is  necessary,  unless  a  day  is  appointed  far  performance.^ 
Per  Holt,  C.  J.,  Salk.  113.  '  If  a  day  be  appointed  for  the  pay- 
ment of  the  money,  and  the  day  is  to  happen  before  the  thing  can 
be  performed,  an  action  may  be  brought  for  the  payment  of  the 
money,  before  the  thing  be  done,'  ib.  171.  Upon  the  authority  of 
these  cases,  the  judgment  of  the  court  must  oe  in  favour  of  the 
plaintiff,  if,  upon  the  true  construction  of  the  deed,  a  certain  day 
be  fixed  for  the  payment  of  the  money,  and  the  thing  to  be  done 
may  not  happen*  until  after.  The  plaintiff  in  this  case  covenants 
with  all  possible  expedition,  not  by  any  fixed  time,  to  instruct  the 
defendant  in  bleaching  linen,  &c. ;  and  in  consideration  of  the 
plaintiff's  covenants,  the  defendant  covenants,  that  he  will,  on  or 
before  the  25th  day  of  February,  or  sooner,  in  case  the  plaintiff 
should  before  that  time  have  instructed  the  defendant,  pay  nim  the 
further  sum  of  250/.  —The  intent  of  the  parties  appears  to  be  that 
the  payment  might  be  accelerated,  but  should  not  in  any  event  be 
delayed."  Judgment  for  plaintiff  (r).  In  a  subsequent  case 
(Glazebrook  v.  Woodrow,  8  T.  R.  370),  Kenyon,  C.  J.,  speaking  of 
Campbell  v.  Jones,  said,  "  The  instruction  to  be  given  was  not  to 
be,  and  could  not,  in  the  nature  of  the  thing,  be  performed  at  the 
same  time  with  the  payment  of  the  money  by  the  defendant,  for 
which  a  certain  time  was  limited,  whereas  no  time  was  limited  for 
giving  the  instruction ; "  and  Lawrence,  J.,  observing  on  this  case, 
said  that  "  the  instruction  might,  consistently  with  the  plaintiff's 
covenant,  as  well  be  given  afler  as  before  the  time  specified  for  the 
payment  of  the  money."  So  where,  in  a  farming  lease,  the  defend- 
ant (the  lessor)  covenanted  to  erect  within  eighteen  months  certain 
farm-buildings,  "  the  whole  of  which  were  to  be  lefl  to  the  super- 
intendence of  ^e  lessee  (the  plaintiff)  and  the  lessor's  son,"  it  was 
held  that  the  covenant  to  erect  the  buildings  was  an  absolute  one, 
and  that  the  stipulation  to  leave  the  work  to  the  superintendence 
of  the  parties  named  was  not  a  condition  precedent  fo  the  doing  of 
the  work  {s). 

Unless  the  non- performance  alleged  in  breach  of  the  contract 
goes  to  the  whole  root  and  consideration  of  it,  the  covenant  broken 
is  not  to  be  considered  as  a  condition  precedent,  but  as  a  distinct 
covenant,  for  a  breach  of  which  the  party  injured  may  be  com- 
pensated in  damages.  The  first  of  this  class  is  the  case  of  Boone 
V.  Eyre{t),  which  was  as  follows: — The  plaintiff  sold  to  the  de- 

(r)  Campbell  v.  Jonei^  6  T.  R.  570.  will  be  found  among  the  paper  books  of 

(*)  Jtmet  V.  Ccmnockt  5  Exch.  713.  Ashhurtt,  J.,  A.  P.  B.  No.  41,  Dampier, 

{t)  Reported,  but  imperfectly,  in  2  Bl.  MSS.  L.  I.  L. 
R.  iai2,  and  1  H.  Bl.  273,  n.    This  case 
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fendant  an  estate  in  Dominica,  ^ith  the  n^oes,  under  the  usual 
covenants  for  title,  in  consideration  of  a  sum  in  gross  and  of  an 
annuity  which  the  defendant  covenanted  to  pay,  ''  he  the  plaintiff 
well  and  truly  performing  all  and  singular  the  covenants  &c.  in  the 
said  indenture  contained."     In  bar  to  an  action  of  covenant  for 
the  arrears  of  the  annuity,  the  defendant  pleaded  that  the  plaintiff 
had  not  full  power,  title,  &c.  to  sell  the  said  plantation  and  negroes. 
The  court  said,  it  would  be  strange  if  such  a  defence  were  to  be 
allowed,  when,  if  any  one  negro  on  the  plantation  were  proved  not  to 
have  been  the  property  of  the  plaintiff,  it  would  bar  his  action  for  the 
annuity;  and  per luora  Mansfield,  C.  J.,  ^' where  mutual  covenants 
go  to  me  whole  of  the  consideration  on  both  sides,  they  are  mu- 
tual conditions,  the  one  precedent  to  the  other ;  but  where  they 
go  only  to  a  part,  where  a  breach  majr  be  paid  for  in  damages 
lere  tne  defendant  has  a  remedy  on  his  covenant,  and  shall  not 
plead  it  as  a  condition  precedent"  (u).     '^  The  judgment  of  the 
court  (in  Boone  v.  Eyre)  went  on  the  ground  that,  in  the  form 
the  breaches  were  assigned,  the  plea  dvi  not  necessarily  go  to  ike 
whole  of  the  consideration ;  but  if  the  plea  had  been,  that  the  plain- 
tiff had  not  any  title  to  the  plantation,  he  did  not  know  that  it 
would  not  have  been  held  sufficient"  (x).    ^'  The  substantial  part 
of  the  agreement  being  the  conveyance  of  the  property  in  respect 
of  which  the  annuity  was  to  be  paid,  the  court  held  it  to  be  no 
answer  to  an  action  for  the  annuity  to  say,  that  the  plaintiff  had 
not  a  good  title  in  some  of  the  negroes,  which  were  upon  the  plan- 
tation :  because  all  the  material  part  of  the  covenant  nod  been  per- 
formed; and  the  plaintiff  had  a  remedy  upon  the  covenant  for  any 
special  damage  sustained  for  the  non-performance  of  the  rest  (y). 
The  above  nue  has  been  frequently  recognized.     See  per  LUtleiiak, 
J.,  in  FrankUn  v.  Miller,  4  A.  &  E.  606;  per  Tindal,  C.  J.,  in 
TTie  Fishmongers'  Company  v.  Bobertson,  5  m.  k  G.  197 ;  Caarpen- 
ter  V.  Cresswell,  4  Bingh.  409. 

In  Ritchie  v.  Atkinson,  10  East,  295,  the  master  and  the  freighter 
of  a  vessel  agreed,  that  the  ship  should  proceed  to  St.  Petersbui^gh, 
and  there  load  a  complete  cargo  of  hemp  and  iron,  and  proc^ 
therewith  to  London,  and  deliver  the  same  on  being  paid  freight, 
at  a  certain  rate  per  ton.  It  was  held,  that  the  delivery  of  a  com- 
plete cargo  was  not  a  condition  precedent,  but  that  the  master 
might  recover  freight  for  a  short  cai^o  deUvered  in  London  at  the 
stipulated  rates  per  ton,  the  freighter  having  his  remedy  in  damages 
for  such  short  delivery.  In  3)avidson  v.  Gtoynne,  12  East,  3o9, 
where  freight  was  covenanted  to  be  paid  in  consideration  of  several 
things,  one  of  which  was  the  sailing  with  the  first  convoy ;  it  was 
held,  diat  as  the  object  of  the  contract  was  the  performance  of  the 

(u)  1  H.  Bl.  273,  n.     It  must  be  borne  Stovers  y.  Curling,  3  B.  N.  C.  368. 
in  mind  that  the  above  rule  is  only  one  of  {x)  Per  Lawrence,    J.,    Glazebrook  v. 

the  means  of  discovering  tlie  intention  of  Woodrow,  8  T.  R.  374. 
the  contracting  parties.  Per  Tindal,  C.  J.,  (y)  Per  Le  Blanc,  J.,  &  C, 
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voyage^  which  in  this  case  had  been  performed,  the  sailing  with 
the  first  convoy  was  not  to  be  considered  as  a  condition  precedent, 
but  as  a  distinct  covenant,  for  the  breach  of  which  the  party  in- 
jured might  be  compensated  in  damages.  It  was  held,  in  the 
same  case,  that  the  covenant  for  the  right  delivery  of  the  cargo 
was  satisfied  by  the  delivery  of  the  entire  number  of  chests,  and 
that  the  deteriorated  state  of  their  contents  afforded  no  answer  to 
the  action  for  the  recovery  of  the  freight,  the  defendant  having  a 
cross  action  to  recover  damaees  for  that.  So  where  the  plaintiff 
covenanted  with  defendants,  that  he  would  proceed  to  the  Southern 
whale  fisher]r,  and  procure  a  car^o  of  sperm  oil,  or  as  great  a  pro- 
portion as  might  be,  under  all  cu'cumstances,  in  his  power  to  ob- 
tain, would  return  to .  London,  and  at  his  own  cost  deliver  the 
cargo,  would  obey  instructions,  be  fiiigal  of  provisions,  and  not 
dispose  of  any  of  them  without  accounting  for  tne  same,  and  would 
not  smuggle  or  trade,  or  permit  any  on  board  to  do  so:  the  de- 
fendants covenanted,  on  the  performance  of  the  before-mentioned 
terms  and  conditions  on  the  part  of  the  plaintiff,  to  pay  him  a  certain 
proportion  of  the  net  proceeds  of  the  cargo ;  it  was  held,  that  the 
plaintiff's  covenants  were  independent,  and  that  the  performance 
of  them  was  not  a  condition  precedent  to  the  plaintiff's  right  to 
recover  his  stipulated  remuneration  {z). 

But  where  in  a  memorandum  of  charter  it  was  agreed  that  a 
vessel  should  proceed  to  Trieste  and  there  load  a  full  cargo,  and 
being  so  loaded  should  proceed  to  a  port  in  the  United  Kingdom, 
and  deliver  the  same,  upon  payment  of  freight  at  a  certain  rate, 
&c, ;  "  the  vessel  to  sail  from  ±kgland  on  or  before  the  4th  of  Feb- 
ruary then  next;''  it  was  held,  that  the  sailing  on  or  before  uie  4th 
of  February,  was  a  condition  precedent  (a);  and  this,  although 
the  ship  be  prevented  from  sailing  by  the  act  of  God,  and  there 
be .  a  stipulation  in  the  charter  party  to  this  effect,  ^*  Restrictions 
of  princes,  dangers  of  the  seas,  the  act  of  God,  &c.  throughout 
this  charter  party ^  always  excepted"  (J).  Secus,  if  the  stipulation 
be,  that  the  ship  shall  sail  with  all  convenient  speed,  no  particular 
day  being  fixed ;  unless  by  the  breach  of  such  stipulation  the  object 
of  the  voyage  be  wholly  frustrated  (c) ;  which  must  be  pleaded  (rf). 
So  where  the  charter  was  of  a  ship  from  London  to  Madeira 
and  the  Cape  of  Good .  Hope,  and  thence  to  Bombay  and  back ; 
the  plaintiff  claimed  damages  from  the  defendant  for  not  loading 
the  ship  with  a  cargo  of  cotton  at  Bombay.  Instead  of  proceeding 
by  the  direct  and  usual  course  from  the  Cape  to  Bombay,  the 
captain  made  a  deviation  to  the  island  of  Mauritius ;  and  in  con- 
sequence of  such  deviation,  the  defendant's  agents  at  Bombay  re- 
fused to  find  a  cargo.     The  jury  were  directed  to  consider,  whether 

(s)  SUneri  v.  Curling,  3  B.  N.  C.  855.  893. 

{a)  Glaholm  v.  Hays,  2  M.  &  G.  257.  (c)  Tarrabochia  v.  HiekU,  1  H.  &  N. 

Ace,  Oliver  ▼.  Pielden,  4  Exch.  135.  183. 

{h)  Croockewit  v.  FUtcher,  1   H.  &  N.  {d)  Cliptham  v.  Fertue,  5  Q.  B.  265. 
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the  deviation  was  of  such  a  nature  and  description  as  to  deprive 
the  freighter  of  the  benefit  of  the  contract  into  which  he  had 
entered ;  and  if  such  was  their  opinion,  the  defendant  was  excused, 
by  the  act  of  the  plaintiff's  captain,  from  furnishing  a  cargo.  The 
jury  determined  tne  question  m  the  affirmative,  and  the  court  held 
the  direction  to  be  right  (e). 

Defendant  by  charter-party  covenanted  to  load  a  ship  at  Jamaica 
with  a  complete  cargo  of  sugar,  and  to  pay  fireight  for  the  same  at 
the  rate  of  lO*.  6rf.  per  cwt.  The  agent  of  the  defendant  tendered 
to  the  captain  a  cargo,  but  insisted  upon  his  signing  bills  of  lading 
for  it,  at  the  rate  of  lOs,  per  cwt.  The  captain  refused  to  take  it  on 
board  on  those  terms.  Lord  EUenhcrough  held,  that  the  covenant 
to  load  a  complete  cargo  had  been  broken,  -and  that  the  defendant 
was  liable  for  dead  freight  {f). 

By  a  charter-party  a  ship  was  described  to  be  of  the  burden  of 
two  hundred  and  sixty-one  tons,  and  the  freighter  covenanted  to 
load  a  full  and  complete  cargo ;  it  was  held,  that  the  loading  of 
goods  equal  in  number  of  tons  to  the  tonnage  described  in  the 
charter-party  was  not  a  performance  of  this  covenant ;  but  that  the 
freighter  was  bound  to  put  on  board  as  much  goods  as  the  ship  was 
capable  of  carrying  with  safety  {g).    Where  the  ship  was  described 
in  the  charter-party  as  "  of  tne  measurement  of  one  hundred  and 
eighty  or  two  hundred  tons  or  thereabouts,"  to  an  action  for  not 
leading,  the  defendant  pleaded  that  the  ship  was  of  a  measurement 
greatly  and  unreasonably  exceeding  two  hundred  tons  or  there- 
abouts, wherefore  the  defendant  did  not  load  ;  it  was  held,  that  the 
statement  was  matter  of  description  only,  and  did  not  amount  to  a 
warranty  (h).    In  such  a  case  it  would,  it  seems,  be  a  good  plea  that 
the  excess  of  size  was  unreasonable,  and  that  the  size  of  the  ship 
was  a  material  part  of  the  contract ;  which  would  be  a  question  for 
the  jury  (i). 

By  a  charter-party  the  freighter  agreed  to  pay  for  the  ship  200Z. 
per  month,  for  six  months  certain,  and  so  in  proportion  for  any 
longer  time  that  she  might  be  in  his  employ ;  the  ship  was  to  be 
kept  in  repair  by  the  owner.  Before  the  termination  of  the  time 
repairs  were  necessary,  which  occupied  twenty-eight  days;  it  was 
held,  that  the  freighter  was  not  entitled  to  deduct  those  days  in 
calculating  the  period  for  which  he  was  to  pay  freight  {k). 

Although  by  the  law  of  England  freight,  strictly  so  called,  does 
not  become  due  tijl  the  termination  of  the  voyage,  yet,  if  the 
parties  expressly  stipulate  that  all  or  part  of  the  freight  shall  be 
paid  by  anticipation,  and  it  is  so  paid,  it  cannot  be  recovered  back 
on  the  non-completion  of  the  voyage  (t). 


(e)  Freeman  v.  Taylor,  8  Bingh.  124.  Booker,  1  Exch.  416. 

(/)  Hyde  v.  milU,  8  Carapb.  202.  {k)  Ripley  v.  Sca^e,  5  B.  &  C.  167. 

{g)  Hunter  v.  Fry,  2  B.  &  Aid.  421.  (/)  De  ^ilvale  y.  Kendall,  4  M.  &  S.  37 ; 

(A)  Barker  v.  WindU,  6  E.  &  B.  675.  Saunders  v.  Drew,  3  B.  &  Ad.  450. 

(0  Per  Martin,  B.,  S.  C.     See  Ollive  v. 
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See  ftirther  on  the  subject  of  conditions^  Bhzckwell  v.  Nash,  Str. 
'635;  WyvUl  v.  Stapleton,  Str.  616;  Terry  v.  Duntze,  2  H.  Bl. 
389. 

It  remains  only  to  add  a  similar  observation  to  that  which  was 
made  ante,  tit.  "  Assumpsit/'  p.  128,  viz.  that  there  are  not  any 
precise  technical  words  required  to  constitute  a  condition  pre- 
cedent, or  a  dependent  or  inaependent  covenant ;  whether  a  condi- 
tion be  precedent  or  subsequent,  or  a  covenant  be  dependent  or 
independent,  must  be  gathered  from  the  words  and  nature  of  the 
agreement,  which  is  to  be  construed  according  to  the  intention  of 
the  parties,  as  far  as  that  can  be  collected  from  the  instrument  (iw) ; 
to  which  intention,  when  once  discovered,  all  technical  forms  of 
expression  must  give  way  (n) ;  and,  however  transposed  the  cove- 
nants may  be  (o),  their  precedence  must  depend  on  the  order  of 
time  in  which  the  intent  of  the  transaction  requires  the  perform- 
ance. When  it  is  once  established,  that  the  stipulation  of  one 
Earty  is  a  condition  precedent  to  the  performance  of  the  covenant 
y  the  other  party,  it  follows  as  a  necessary  consequence,  that  an 
action  cannot  be  maintained,  unless  performance,  or  that  which 
the  law  considers  as  equivalent  to  pertormance,  be  averred  (which 
may  now  be  done  quite  generally)  and  proved.  But  where  a  right 
of  action  is  once  vested  in  the  plaintiff,  liable,  however,  to  be 
divested  by  the  non-performance  of  a  condition  subsequent,  that  is 
matter  of  defence  only,  and  must  be  shown  by  the  defendant  (p). 


VIII.  Of  the  Pleadings. 

1 .  Accord  and  Satisfaction. 

Accord  with  satisfaction  is  a  good  plea  in  discharge  of  damages 
for  covenant  broken  (q),  but  it  is  not  a  good  plea  before  breach  (r) ; 
for  accord  with  satisfaction  before  breach,  unless  it  be  by  deed, 
and  amount  in  effect  to  a  release  {s),  is  nothing  more  than  a  dis- 
pensation, which  cannot  be  of  a  deed  by  parol  {t),  unless  by  the 
effect  of  sect.  83  of  the  Common  Law  Procedure  Act,  1864, 
which  allows  equitable  defences  to  be  set  up. 

In  covenant  against  an  assignee  for  not  repairing  a  house,  the 
defendant  pleaded  accord  between  him  and  the  plaintiff,  and  execu- 
tion thereof,  in  satisfaction  and  discharge  of  the  want  of  repairs ; 
on  demurrer,  it  was  objected,  that  this  action  of  covenant  was 

(m)  See  Barriton  v.    Great    Northern  T.  R.  638. 
Railway,  12  C.  B.  676.  {q)  Smith  ▼.  Trowtdale,  8  K  &  B.  8S. 

(n)  Per  Tindal,  C.  J.,  in  Fishmongers*  (r)  Spence  v.  HeaUy,  8  Exch.  668. 

Co.  V.  Robertson,  5  M.  &  G.  197.  (s)  Mayor  of  Berwick  v.  Oswald,  I  £. 

(o)  Per  Lord  Man^ld,  C.  J.,  in  King-  &  B.  296. 
ston  V.  Preston,  cited  Doug.  691.  (t)  May  v.  Taylor,  6  M.  &  G.  262,  n. 

(p)  Hotham  v.  East  India  Company,  1 


664  COVENANT. 

founded  upon  the  deed,  which  could  not  be  discharged  except  by 
matter  of  as  high  a  nature,  and  not  by  any  accord  of  matter  in  pais  ; 
but  it  was  resolved  by  the  court,  that  the  plea  *of  the  defendant 
was  good  ;    and    this   distinction  was   taken  : — ^Where    a    doty 
accrues  by  the  deed,  and  is  ascertained  at  the  time  of  making  the 
writing,  as  by  covenant,  bill,  or  bond,  to  pay  a  sum  of  money,  in 
that  case,  the  duty,  which  is  certain,  takes  its  essence  and  opera- 
tion originally  and  solely  by  the  writing,  and  therefore  it  must  be 
avoided  by  matter  of  as  high  a  nature,  although  the  duty  be  merely 
in  the  personalty.     But  where  no  certain  duty  accrues  by  the  deed, 
but  a  torong  or  subsequent  default^  tc^ether  with  the  deed,  gives  an 
action  to  recover  damages,  which  are  only  in  the  personalty,  for 
such  wrong  or  default,  accord  with  satisfaction  is  a  good  plea ; 
as,  in  this  case,  the  covenant  does  not  give  the  plaintiff,  at  the  time 
of  making  it,  any  cause  of  action,  but  the  tort  or  default  in  not 
repairing  the  house,  together  with  the  deed,  gives  an  action  to  re- 
cover damages  for  the  want  of  reparation.     The  action  is   not 
founded  merely  on  the  deed,  but  on  the  deed  and  the  subsequent 
wroi^ ;  which  wrong  is  the  cause  of  action,  and  for  which  damages 
shall  be  recovered ;   and  in  every  action  where  compensation  is 
demanded  by  way  of  damages  only,  accord  executed  is  a  good 
bar  (tt).     So  a  collateral  agreement  by  parol  cannot  be  pleaded  to 
invalidate  a  claim  arising  upon  a  deed.     Hence  to  debt  on  bond, 
conditioned  for  the  performance  of  an  award,  a  parol  agreement 
between  the  parties  to  waive  and  abandon  the  award  cannot  be 

5 leaded.     Braddick  v.  Thompson,  8  East,  344.     See  Thompson  t. 
irown,  7  Taunt.  666.     So  a  plea  of  leave  and  licence  to  an  action 
of  covenant  is  bad.     Sellers  v.  Bickford,  8  Taunt.  31. 

The  plaintiff  being  seised  in  fee  of  a  messuage  and  lands,  one 
parcel  of  which  lay  contiguous  to  the  land  of  one  E.  P.,  con- 
veyed the  said  parcel  of  land  to  E.  P.  in  fee,  who  thereupon 
covenanted  for  herself  and  her  assigns,  that  she  would  pay  one* 
third  part  of  all  the  taxes  and  assessments  imposed  on  the  said 
messuage  and  land ;  the  parcel  of  land  came  to  the  defendant  by 
assignment,  who  ned^ected  to  pay  the  one-third  part  of  the  taxes 
for  several  years.  The  plaintiff  having  declared  for  a  breach  of 
covenant,  in  the  years  1769,  1760,  1,  2,  3,  4,  6  and  6,  the  defend- 
ant pleaded,  that  in  Mich.  Term,  1766,  he  commenced  an  action 
against  the  plaintiff,  and  one  R.  J.,  for  certain  trespasses  committed 
by  them  upon  the  lands  and  goods  of  the  defendant;  and  there- 
upon, afterwards,  it  was  affreed  (not  saying  by  deed),  that  the 
defendant  should  put  an  end  to  his  suit,  and  that  the  plaintiff  and 
R.  J.  should  pay  a  certain  sum  of  money,  and  costs;  and  that  the 
plcdntiff  shomd  relinquish  all  damages  and  demands  which  he  then 
had  against  the  defendant;  the  plea  then  averred  that  the  defendant 
did  not  further  prosecute  his  suit  against  the  plaintiff  and  R.  J. 

(h)  Blake's  case,  6  Rep.  48,  b. 
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On  demurrer  to  this  plea,  it  was  objected,  that  a  covenant  to  pay 
money  which  was  by  aeed,  could  not  be  discharged  without  deed : 
and  of  this  opinion  was  the  court,  and  gave  judgment  for  plaintifF(a;). 
So  where  a  lessee  covenanted  to  yield  up  to  his  lessor  at  the  end 
of  the  term  all  erections  set  up  during  the  term  on  the  demised 

E remises,  which  covenant  he  broke  by  removing  a  certain  green- 
ouse,  a  plea  to  an  action  for  such  breach,  stating  a  parol  agree- 
ment between  the  lessor  and  lessee,  that,  if  the  latter  would  erect 
the  greenhouse,  he  should  be  at  liberty  to  remove  it  at  the  expira- 
tion of  the  term,  was  held  bad  (y).  So  where  in  covenant  against 
an  administratrix  for  breaches  of  covenant  contained  in  an  inden- 
ture made  by  her  testator,  and  committed  both  by  him  in  his  life- 
time and  by  ner  since  his  death,  she  pleaded  that  sne  took  out  admi- 
nistration at  the  request  of  the  plaintiff,  and  upon  his  promise  not 
to  sue  her,  as  administratrix  or  otherwise,  for  any  breaches  of  the 
covenants  contained  in  the  said  indenture  :  the  plea  was  held 
bad  (z). 

%.  Emotion, 

To  covenant  for  rent  arrear,  the  lessee  may  plead  that  he  was 
evicted,  by  the  lessor,  from  the  demised  premises,  and  kept  out  of 
possession  until  after  the  rent  in  question  became  due;  for  an 
etnction  occasions  a  suspension  of  the  rent  (a).  But  a  mere  tres- 
pass will  not ;  for  where  to  covenant  for  rent  arrear  for  a  dwelling- 
house  the  defendant  pleaded  that  the  lessor  had  taken  away  a 
pent-house,  fixed  to  the  dwelling-house,  and  part  of  the  demised 

§  remises ;  on  demurrer,  the  court  held,  that  the  iacts  stated  in  the 
efendant's  plea  bein^  a  mere  trespass,  for  which  the  defendant 
might  have  a  remedy  by  action,  would  not  operate  as  a  suspension 
of  the  rent  (J).  Although  rent  is  suspended  by  an  entry  into 
part(c),  and  expulsion  therefrom  (rf),  yet  on  a  demise  of  a  mes- 
suage with  the  appurtenances,  the  covenant  to  repair  is  not  sus- 
pended by  an  entry  into  the  back  yard,  the  lessee  remaining  in 
possession  of  the  messuage  («). 

It  is  to  be  observed,  that  if  a  tenant  would  excuse  himself  firom 
payment  of  rent  upon  an  eviction  by  a  stranger,  he  must  show  that 
such  stranger  had  a  good  title  to  evict  him :  wd  in  order  to  give 
the  plaintiff  a  proper  opportunity  of  controverting  such  title,  the 
defendant  must  show  particularly  how  it  arises;  for,  if  it  were  suffi- 
cient to  allege  that  the  stranger  had  a  good  title,  a  single  issue  could 
not  be  taken  on  it ;  and,  as  the  legality,  as  well  as  the  &ct  of  the 
title,  would  be  complicated  together,  the  jury  would  be  entangled 

(2)  Rogert  V.  Payne,  MS. ;  2  Will.  376,  (b)  Roper  v,  Lloyd,  T.  Jones,  148,  cited 

S,  C,  briefly  sUted.  in  Hunt  t.  (kpe,  Cowp.  242. 

(y)  We$t  y.  BUkttoay,  2  M.  &  O.  729.  (c)  DorreU  y.  Andrew,  Hob.  190. 

(s)  Harrit  y.  Goodwin,  2  M.  &  6.  405.  {d)  Reynoide  y.  Buckle,  Hob.  326. 

See  San^ord  y.  Cmtel^e,  YeW.  124.  (e)  SneUing  y.  Stag,  BulL  N.  P.  16& 

(a)  Dalsion  y.  Reeve,  Lord  Raym.  77. 
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with  questions  of  law,  which  are  proper  for  the  consideration  of  the 
court  only.  To  avoid  this  inconvenience,  it  is  necessary  that  the 
title  should  be  specified  (/). 

3.  Illegal  Purpose, 

All  the  decisions  show,  that  at  common  law,  a  contract  entered 
into  to  effect  an  illegal  purpose  is  void,  and  cannot  be  enforced ; 
and  it  makes  no  difference  that  the  contract  is  under  seal.  Hence 
where  to  covenant  for  non-payment  of  rent,  it  was  pleaded  that  the  25 
Geo.  III.  c.  77,  makes  it  illegal  to  boil  turpentine  in  any  warehouse 
nearer  to  any  other  building  than  seventy-five  feet,  and  that  the 
premises  demised  were  within  that  distance,  and  let  for  the  express 
purpose  of  being  so  used  (g) ;  this  was  held  a  good  plea,  although 
the  lease  did  not  mention  the  purpose  for  which  it  was  executed, 
nor  was  it  averred  that  the  unlawful  purpose  had  been  carried  into 
effect ;  for,  it  having  been  pleaded  that  such  was  the  purpose,  it 
might  have  been  proved  by  evidence  dehors  the  lease,  had  issue 
been  joined  on  the  fact  (A). 

4.  Infancy, 

At  the  common  law,  infants  are  not  bound  by  covenants  which 
operate  to  their  disadvantage.  Hence  a  defendant  may  insist  on 
his  non-age,  as  a  defence  to  an  action  of  covenant:  but  this  defence 
must  be  pleaded  specially.  8  PI.  R.  Hil.  T.  1853.  The  5  Eliz.  c.  4, 
s.  42  (i),  whereby  infants  are  enabled  to  bind  themselves  apprentices, 
has  not  altered  the  common  law  as  to  the  binding  force  of  covenants 
entered  into  by  infants,  at  least  where  the  covenants  are  collateral 
covenants.  This  point,  which  was  formerly  doubted  (A),  was  fully 
established  by  Gilbert  v.  Fletcher,  Cro.  Car.  179  (J).  There  in 
covenant  against  an  apprentice  for  departing  from  the  plaintiflTs 
service  without  licence,  within  the  time  of  his  apprenticeship,  the 
defendant  pleaded,  that  at  the  time  of  making  the  indenture  he  was 
within  age.  On  demurrer,  judgment  was  given  for  the  defendant; 
the  court  being  unanimous  that,  although  an  infant  might  volun- 
tarily bind  himself  an  apprentice,  and  if  he  continued  an  apprentice 
for  seven  years,  might  have  the  benefit  to  use  his  trade;  yet,  neither 
at  the  common  law,  nor  by  5  Eliz.  c.  4,  did  a  covenant  or  obligation 
of  an  infant,  for  his  apprenticeship,  bind  him ;  nor  did  any  remedy 
lie  against  an  infant,  upon  such  covenant.  Ace,  Whittingham  v. 
Hill,  Cro.  Jac.  494.  By  the  custom  of  London,  an  infant  may 
bind  himself  by  covenant  in  an  indenture  of  apprenticeship.  Horn 
V.  Chandler,  1  Mod.  271 ;  Anon.,  1  Lev.  12. 

(/)  Per   Lord    Hardwicke,    C.   J.,   in  Turner,  6  B.  N.  C.  324. 
Jordan  v.  Twllt,  B.  R.  M.  9  Geo.  TI.  MSS.  (t)  Amended  by  54  Geo.  III.  c.  96. 

and  Ca.  Temp.  Hardw.  172.  (k)  Fleming    v.  Pitman,    Winch.   63: 

(g)  This  is,  it  seems,  essential.     Feret  llutt  63,  S.  C. 
V.  Hill,  15  C.  B.  207.  (/)  Lylly's  case,  7  Mod.  15,  ace. 

(h)  The  Gat  Light  and  Coke  Company  v. 
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Covenant  upon  an  indenture  of  apprenticeship  by  the  master 
against  the  father ;  breach,  that  the  apprentice  absented  himself 
from  the  service ;  plea,  that  the  son  faithfully  served  imtil  he  came 
of  age,  and  that  he  then  avoided  the  indenture ;  it  was  held,  that 
this  was  no  answer  to  the  action,  for  that  the  covenant  by  the 
father  was  absolute,  that  the  apprentice  should  serve  during  the 
term  (m).  But  it  seems  that  the  covenant  by  the  master  to  teach 
and  provide  for  the  apprentice  during  the  term  is  not  reciprocal, 
for  it  is  a  good  plea  to  an  action  by  the  father  against  the  master 
for  not  teaching,  &c.,  that  the  apprentice  absented  himself  and 
never  returned  (n) ;  although,  if  he  does  return  within  a  reasonable 
time,  even  after  having  misconducted  himself,  the  master  is  bound 
to  perform  his  covenant  (o). 

5.  Limitation R^  Statute  of. 

By  3  &  4  Will.  IV.  c.  42,  s.  3,  all  actions  of  debt  for  rent  upon  an 
indenture  of  demise,  all  actions  of  covenant  or  debt  upon  any  bond 
or  other  specialty,  &c.,  shall  be  commenced  and  sued  within  twenty 
years  after  the  cause  of  such  action  or  suit,  but  not  after. — Cove- 
nant for  rent  arrear  (^),  or  for  non-payment  of  the  arrears  of  a  rent- 
chai^e  ((7),  may  be  brought  within  the  time  limited  by  the  foregoing 
section,  and  is  not  limited  to  six  years  by  3  &  4  Will.  IV.  c.  27, 
s.  42  (r);  but  only  six  years'  arrears  of  a  fee-farm  rent  granted  by 
letters  patent  can  be  recovered,  no  action  of  debt  or  covenant  lying 
on  such  letters (s)      ^etpost,  tit.  "Debt,"  VIII. 

6.   Nil  ha  bait  in  tene mentis. 

If  a  lease  be  by  indenture,  the  lessee  is  estopped  from  pleading 
nil  Jiahuit :  and  if  the  plaintiff  declare  on  the  mdenture,  and  the 
defendant  pleads  tliat  the  lessor  nil  habuit  in  tenementisy  the  plaintiff, 
instead  of  replying  the  estoppel,  may  demur ;  because  the  estoppel 
appears  on  the  record  J),  Covenant  was  brought  by  the  assignee 
of  a  reversion  for  non-payment  of  rent.  The  declaration  stated 
that  J.  P.  was  seised  in  fee,  demised  by  indenture  to  the  defendant, 
and  afterwards  assigned  the  reversion  to  the  plaintiff.  Plea,  that 
before  the  demise  and  assignment  of  the  reversion  to  die  plaintiff, 
J.  P.  conveyed  the  premises  to  J.  S.  in  fee,  and  traversed,  that  at 
any  time  after  that  conveyance  J.  P.  was  seised  in  fee.  On  demurrer 
it  was  held,  that  this  amounted  to  a  plea  of  nil  habuit  in  tenementis, 
which  was  not  to  be  allowed,  where  the  demise  was  by  indenture ; 
and,  although  the  plaintiff  was  an  assignee,  yet  he  might  take  ad- 

(m)  Cuming  v.  Hillf  3  6.  &  Aid.  59.  two  statutes  in  equity,  Hunter  v,  Nockofds, 

in)  Hughes  v.  Humphreys,  6  £.  &  C.  1    Mac.  &  G.  640;   19  L.  J.,  Ch.  177  : 

680.  Hodges    v.    Croydon    Canal    Company,    3 

(o)  Winstone  v.  Linn,  1  B.  &  C.  460.  Beay.  86;  Sinclair  v.   Jackson,    17  ibid, 

(  p)  Paget  V.  Foley,  2  B.  N.  C.  679.  405. 

{q)  StracJian  v.  TIkomas,  12  A.  &  E.  546.  («)  Humphrey  v.  Gery,  7  C.  B.  567. 

(r)  Sec,  on  the  construction  of   these  (/)  Palmer  v.  Ekins,  Str.  818. 
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vantage  of  the  estoppel,  because  it  ran  with  the  land  (k).  So  where 
in  covenant  by  lessor  on  an  indenture  of  lease  for  not  repairing,  the 
lessee  pleaded,  that  the  lessor  had  an  equitable  estate  only  in  the 
thing  aemised,  on  demurrer,  the  plea  was  held  bad  {x). 

It  is  an  universal  rule  that  a  tenant  shall  not  be  permitted  to  set 
up  any  objection  to  the  title  of  his  landlord,  under  whom  he  holds: 
this  is  not  a  mere  technical  rule,  but  one  founded  in  public  con- 
venience and  policy.  Hence  a  lessee  of  land  in  the  Bedford  Level 
cannot  object  to  an  action  by  his  landlord  for  a  breach  of  covenant, 
in  not  repairing,  that  the  lease  was  void  by  the  16  Car.  II.  c.  17, 
for  want  of  being  registered.  The  act  meant,  for  the  protection  of 
titles,  that  leases  and  conveyances,  within  this  district,  should  be 
registered,  that  every  person  interested  in  the  inquiry  might  know 
in  whom  the  title  to  such  land  was ;  and,  therefore,  as  against 
persons  who  have  been  deceived  by  the  omission  to  register,  or 
even  as  against  those  who,  without  being  deceived,  knew  that  the 
act  had  not  been  complied  with,  and  relied  on  it,  the  legal  ob- 
jection might  prevail  at  law ;  but  not  as  between  the  parties  them- 
selves to  the  lease,  between  whom  the  act  was  not  meant  to 
operate  (y).  So  where  in  an  action  of  covenant  for  rent,  brought 
by  the  assignees  of  a  lessor  (a  bankrupt),  the  defendant  pleaded, 
that  the  lessor  nil  habuity  &c. ;  the  plea  was  held  bad,  on  de- 
murrer (2r).  So  the  assignee  of  a  lessee  cannot  plead  that  the 
lessor  did  not  demise  (a). 

It  may  be  observed  that,  in  the  preceding  cases,  the  want  of  title 
did  not  appear  on  the  face  of  the  declaration;  and  it  seems  that,  in 
order  to  give  a  party  the  benefit  of  an  estoppel,  in  all  cases  where 
it  is  necessary  to  set  forth  a  title,  a  good  title  must  appear  on  the 
face  of  the  declaration ;  for  in  Nokes  v.  Awder,  Cro.  Ehz.  373, 436, 
it  was  resolved,  by  all  the  judges,  that,  although  they  would  not 
intend  a  lease  to  be  good  by  estoppel  only,  yet,  where  it  appeared 
on  the  face  of  the  declaration  to  be  so,  the  assignee  of  such  a  lease 
could  not  maintain  an  action  for  the  breach  of  any  of  the  covenants 
contained  in  the  lease  {b).  So  where  covenant  was  brought  against 
a  lessee  for  years,  on  an  indenture  of  lease,  and  it  appeared  on  the 
declaration,  that  the  lease  was  executed  by  a  tenant  for  life,  that 
the  plaintif}',  tlie  reversioner,  who  was  then  imder  age,  was  named 
in  the  lease,  but  that  the  lease  had  not  been  executed  by  him  imtil 
after  the  death  of  the  tenant  for  life,  judgment  was  given  for  the 
defendant,  on  the  ground  that  the  lease  was  void  by  the  death  of 
tenant  for  life :  Suller,  J.,  observing,  that  the  court  could  not 
proceed  on  the  doctrine  of  estoppel  m  this  case,  because  it  was 
admitted  by  the  plaintiff,  on  the  pleadings,  that  he  did  not  execute 

(tt)  Palmer  v.  Ekintt  supra.  (a)  Taylor  v.  Needham,  2  Taunt.  278 ; 

(x)  Blake  v.  Faster,  8  T.  R.  487.  Aveline  y.  Whisstm,  4  M.  &  G.  801 ;  see 


(y)  HodsoHY,  Sharps,  10  East,  850.  Cooch  ▼.  Goodman,  2  Q.  B.  580. 

(s)  Parker  v.  Manmvg,  7  T.  R.  537.  (b)  See  Co.  Litt.  352,  b. 
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until  after  the  death  of  the  tenant  for  life  (c).  So  where  the  plain- 
tiff declared,  that  by  deed  made  between  her  as  aitomey  for  J.  S.j 
and  the  defendant,  she  demised  a  house  to  the  defendant,  and  that 
he  covenanted  to  pay  the  rent  to  J.  S.,  and  then  assigned  a  breach 
in  the  non-payment  of  the  rent,  to  the  damage  of  the  plaintiff  (the 
attorney).  It  was  objected,  on  demurrer,  that  the  lease  was  void, 
because,  the  plaintiff  acting  only  as  attorney  to  J.  S.,  it  should  have 
been  made  as  a  lease  from  him,  and  in  his  name  (if),  and  that,  the 
lease  being  void,  the  covenant  to  pay  the  rent  was  void  also. 
E  contra  it  was  insisted,  that,  the  instrument  being  under  seal,  the 
defendant  was  estopped  from  saying  the  plaintiff  did  not  demise. 
But  the  court  hela,  that,  it  appeanng  on  the  declaration  that  the 
lease  was  void,  because  it  was  not  made  in  the  name  of  J.  S., 
whose  house  it  appeared  to  be,  and  that  the  plaintiff  only  made  it 
as  his  attomev,  there  could  not  be  any  estoppel,  and  then  the  cove- 
nant to  pay  the  rent  was  void,  and  consequently  the  plaintiff  could 
not  maintain  the  action  (e). 

Where  a  lease,  by  indenture,  takes  effect  in  point  of  interest, 
which  interest  may  be  co-extensive  with  the  lease  in  point  of  dura- 
tion, but  in  &ct  determines  before  it,  the  lease  may  then  be 
avoided,  and  the  parties  are  not  estopped  from  showing  the  facts 
which  determined  the  lease ;  as  where  A.,  lessee  for  the  life  of  B., 
makes  a  lease  for  years,  and  afterwards  purchases  the  reversion  in 
fee ;  B.  dies ;  A.  shall  avoid  his  own  lease ;  for  he  may  confess  and 
avoid  the  lease,  which  took  effect  in  point  of  interest,  and  deter- 
mined by  the  death  of  B.  (/).  So  where  covenant  was  brought  by 
the  plaintiff,  as  heir  in  reversion  in  fee  to  his  father,  on  an  indenture 
of  lease  for  years,  made  to  the  defendant  by  the  father,  the  defend- 
ant pleaded,  that  the  father  was  tenant  for  life  only,  and  that  the 
lease  had  determined  by  his  death ;  on  demurrer,  judgment  was 
given  for  the  defendant:  for  that,  though,  during  the  fether's  life, 
the  lessee  would  have  been  estopped  from  saymg  that  the  fether 
had  not  the  reversion  in  him,  yet  on  his  death  the  lease  was  at  an 
end,  and  the  lessee  was  not  estopped  from  pleading  the  truth  by 
confessing  and  avoiding  the  lease  (^r).  So  where  the  declaration 
stated,  that  the  plaintiff  and  his  wife  demised  certain  premises  to 
the  defendant  for  years,  vielding  and  paying  to  them  a  yearly  rent, 
with  a  covenant  to  pay  the  same  to  them,  and  then  averred  that  the 
wife  died,  and  afterwards  rent  became  due  to  the  plaintiff:  the  de- 
fendant pleaded  that  the  premises  were  the  estate  of  the  wife,  and 


i: 

(0  Pri 

(/)  1  Inst  47,  b.    Aec.  Treport's  ease,  {g)  Bntdmeli  ▼.  Roberte,  2  Wila.  14S. 

6  Rep.  15,  a ;  Doe  v.  Seaion,  2  C.  M.  &       See  IFeld  v.  Baxter,  11  Ezch.  816 ;  1  H. 
R.  728.    The  reason  of  the  case  in  the      &  N.568  (in  error),  S,  C,  » 

text  is,  because  tenant  for  life  has  a  free- 


c)  Ludford  v.  Barber,  1  T.  R.  90.  hold,  which  is  a  greater  estate,  and  the 

\d)  See  Wilkt  v.  Back,  2  East,  142  ;  lease  will  not  require  any  estoppel,  if  the 

Berkeley  v.  Hardy,  5  B.  &  C.  355.  life  endure.     Per  Holt,  C.  J.,  Oilman  v. 

^  Prontin  y.  Small,  Str.  705.  Hoare,  Salk.  275. 
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that  the  plaintiff  had  nothing  in  them  but  in  right  of  his  wife ;  that 
she  died,  leaving  J.  S.  her  heir,  whereupon  aU  the  estate  of  the 
plaintiff  ceased,  and  J.  S.  threatened  to  enter  and  eject  defendant, 
unless  he  attorned,  whereby  he  was  compelled  to  attorn,  and 
became  tenant  to  J.  S.  It  was  held,  on  demurrer,  that  the  plea 
was  good,  and  that,  some  interest  having  passed  by  the  lease  from 
the  plaintiff  and  his  wife,  it  could  not  work  by  estoppel ;  and  that 
the  defendant  was  therefore  entitled  to  show  that  the  plaintiff's 
interest  had  ceased  (A). 

7.  Non  tit  factum. 

There  is  not  any  general  issue  to  an  action  of  covenant,  but  the 
defendant  may  plead  that  the  deed  (on  which  the  plaintiff  has 
declared,)  is  not  nis  deed(i).  This  plea  puts  in  issue  the  execution 
of  the  deed  in  fSeict  only,  which  it  is  incumbent,  therefore,  on  the 
plaintiff  to  prove.  If  there  be  a  subscribing  witness  to  the  deed, 
the  execution  must  be  proved  by  such  witness  (A).  But  payment 
of  mone^  into  court  on  one  of  the  breaches  assigned  in  the  decla- 
ration dispenses  with  proof  of  the  execution  of  toe  deed,  although 
one  of  the  pleas  be  the  plea  of  non  est  factum  (/).  By  10  PL  R. 
H.  T.  185o,  '^  In  actions  on  specialties  and  covenants,  the  plea  of 
non  est  factum  shall  operate  as  a  denial  of  the  execution  of  the  deed 
in  point  of  fact  only,  and  all  other  defences  shall  be  specially 
pleaded,  including  matters  which  make  the  deed  absolutely  void,  as 
well  as  those  which  make  it  voidable." 

In  covenant,  the  declaration  stated  a  joint  demise  by  husband 
and  wife.  Plea,  non  est  fax:tum.  It  appeared  in  evidence,  that 
the  husband  was  tenant  for  life,  with  remainder  to  the  wife  for  life, 
and  that  they  had  jointly  demised  to  the  defendant.  A  motion 
was  made  for  a  new  tnal,  on  the  ground,  that  the  demise  stated 
was  an  impossible  one :  for  the  husband  alone  had  the  power  of 
demising,  and  the  wife  could  only  confirm;  but  the  court  dis- 
charged the  rule:  Blackstone^  J.,  saying,  "The  issue  is,  that  there 
is  no  such  deed  as  stated  in  the  declaration ;  if,  in  &ct,  such  a 
deed  appears,  the  defendant,  who  is  in  possession  under  it,  shall 
not  Question  the  title  of  the  plaintiffs  to  make  such  demise,  and 
thereby  evade  the  performance  of  what  he  himself  has  stipulated." 
And  Naresy  J.,  said,  on  the  issue  of  non  est  factum  in  covenant,  the 
deed  only  must  be  proved  (m). 

An  alle^tion  of  a  demise  bein^  by  indenturey  imports  that  the 
demise  is  by  an  instrument  in  writing  and  under  seal ;  consequently 
to  a  declaration  in  covenant  upon  an  indenture  of  lease  by  the 
lessor  against  the  assignee  of  the  lessee,  a  plea,  that  the  indenture 

(A)  Hill  V.  Saundert,  4  B.  &  C.  529.  pw/,  »  Debt  on  Bond"  "  Non  eit/aciunu'* 

(0  Com.  Law  Proc.  Act,  1852,  Sched.  {I)  Randall  v.  Lynch,  2  Campb.  357. 

B,  38..  (m)  Friend    v.  Eastabrook,   2   W.   Bl. 

(At)  For  the  exceptions  to  this  rule,  see  1152. 
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was  not  signed  by  tbe  plaintiff  or  by  any  agent  authorized  by  him 
in  writing,  is  bad  (n). 

The  declaration  (in  covenant)  stated,  that  the  plaintiff  sued  the 
defendant  B.,  the  then  chairman  of  the  board  of  directors  of  a  joint- 
stock  company,  and  set  forth  an  agreement  between  the  plaintiff 
and  the  company,  sealed  with  the  seal  of  one  J.  S.,  a  former 
chairman,  for  and  on  behalf  of  the  company.  It  was  held,  that 
covenant  could  not  be  maintained  against  the  defendant  (o). 

If  the  plaintiff  in  his  declaration  states  the  covenant  by  itself  in 
its  own  absolute  terms,  without  the  qualifying  context  which 
belongs  to  it,  this  being  an  untrue  statement,  in  point  of  substance 
and  effect,  of  the  deed,  will  entitle  the  defendant  to  a  nonsuit  on  the 
ground  of  variance  ( ») ;  but  it  is  enough  to  state  truly  that  part 
which  applies  to  the  breach  complained  of,  if  that  which  is  omitted 
do  not  Qualify  that  which  is  stated.  Tempest  v.  Bawling ,  13  East, 
20.  Tne  declaration  set  forth  a  covenant  to  repair  generally. 
The  deed,  when  produced,  contained  an  exception  of  fire  and  other 
casualties.     This  was  held  to  be  a  fatal  variance  (q). 

8.  Non  infregit  Conventionem  {r) 

The  plea  of  non  infregit  conventionem^  although  formerly  bad  on 
special  demurrer  («),  was  held  to  be  aided  by  verdict  (Oy  and  would, 
therefore,  since  the  abolition  of  special  demurrers  (w),  be  unobjec- 
tionable (x).  It  raises  a  substantial  issue,  e.g.  in  an  action  for 
non-repair,  whether  there  was  a  want  of  repairs  or  not  (y). 

9.  Payment  of  Money  into  Court. 

Money  may  be  paid  into  court  in  this  action ;  C.  L.  P.  Act,  1852, 
s.  70;  see  ante^  p.  160,  with  the  form  of  pleading.  It  is  no  answer 
to  an  action  of  covenant  for  rent,  no  particular  place  for  payment 
beiug  mentioned  in  the  deed,  that  the  defendant  was  on  the  demised 
premises,  on  the  day  when  the  rent  fell  due,  ready  to  pay,  if  the 
plaintiff  had  come  to  receive  it,  and  that  he  had  always  since  been 
ready,  &c.,  concluding  by  payment  of  the  amount  into  court  (2r). 

10.  Performance, 

If  all  the  covenants  be  in  the  affirmative,  the  defendant  may 
plead,  generally,  performance  of  all :  but,  if  any  be  in  the  nega- 

(n)  AveHne  v.  Whiuon,  4  M.  &  G.  801.  the  defendants  may  plead  that  '*  thep  have 

See  8  &  9  Vict,  c   106,  s.  8,  pott,  **Debt,'*  not  broke  the  covenant*  in  such  policy  con- 

^*For  Use  and  Oceupaiion.**  tained,  or  any  of  them." 

(o)  Hall  V.  Bainbridge,  1  M.  &  G.  42.  (s)  Hodgton  v.  The  East  India  Company, 

( p)  Howell  V.  Richards,  1 1  East,  638  ;  8  T.  R.  278. 
ante,  p.  612.  (i)  Taylor  v.  Needham,  2  Taunt  278. 

(q)  Tempany  ▼.  Bumand,  4  Campb.  20.  (k)  Com.  Law  Proc.  Act,  1852,  8.  51. 

(r)  By  1 1  Geo.  I.  c.  30,  ■.  43,  in  actions  (z)  And  see  Com.  Law  Proc.  Act,  1 852, 

upon  policies  of    insurance    under    the  s.  76. 

common  seal  of  either  the  Royal  Ex-  (y)  Gilbert  v.  Martin,  1  Lev.  114. 

change  or  London  Assurance  Companies,  (s)  Haldane  v.  Johnson,  8  Exch.  689, 

VOL.  I.  0  0 
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tlve,  to  so  many  he  must  plead  specially,  (for  a  negative  can- 
not be  performed,)  and  to  the  rest  generally.  So  if  any  of  the 
covenants  be  in  the  disjunctive,  the  defendant  must  show,  which  of 
them  he  hath  performed.  So,  if  any  are  to  be  done  of  record,  he 
muftt  show  that  specially,  and  cannot  involve  it  in  general  plead- 
ing (a).  So  if  a  covenant  be  partly  affirmative  and  partly  nega- 
tive) as  where  the  words  of  the  covenant  were,  that  defendant 
dec^ierety  procederet,  et  rum  deviet ;  defendant  having  pleaded  per- 
formlince  generally,  the  plea  was  held  bad  (&).  It  was  hela  in 
Scudumore  v.  Strattan,  1  b  &  P.  455,  that  to  plead  performance 
otherwise  than  in  the  terms  of  the  covenant  was  bad  on  general 
demutrer ;  sed  quare, 

11.  Release, 

A  contract  under  seal  cannot  be  varied  or  discharged  by  a 
parol  Contract.  In  the  case  of  a  covenant  the  whole  matter  is 
under  the  seal  of  the  party ;  and  the  contract  into  which  he  has 
entered  can  be  discharged  only  by  an  instrument  of  the  same 
nature  as  that  by  which  the  contract  was  created  (c). 

If  a  man  covenant  to  build  a  house  or  to  make  an  estate,  and, 
before  the  covenant  broken,  the  covenantee  releases  him  by  deed 
from  all  actions,  suits,  &c.,  this  does  not  discharge  the  covenant 
itself;  because,  at  the  time  of  the  release,  there  was  not  any  duty 
or  cause  of  action  in  being  (d).  So  to  covenant  for  non-payment  of 
rent  the  defendant  cannot  plead  a  release,  by  the  plaintiff,  of  all 
demands,  at  a  day  before  the  rent  in  question  became  due  (e).  But 
a  release  of  all  covenants  is  a  good  discharge  of  the  covenant  before 
it  is  broken  (/). 

In  covenant  by  the  assignee  of  feoffee  against  feoffor  for  a  breach 
of  covenant  to  make  further  assurance  (in  not  levying  a  fine),  the 
defendant  pleaded  a  release  from  the  feoffee,  which  release  bore  date 
after  the  commencement  of  the  action  by  the  assignee;  it  was 
held,  that  although  the  breach  was  in  the  time  of  the  assignee,  yet 
if  the  release  had  been  by  the  covenantee,  from  whom  the  plaintiff 
derives,  befcXre  any  breach  or  before  the  suit  commenced,  it  had 
been  a  good  bar  to  the  assignee ;  but,  being  in  the  time  of  the 
assignee,  and  the  action  having  been  actually  commenced  by  him, 
and  so  attached  in  his  person,  the  covenantee  could  not  release 
this  action,  wherein  the  assignee  was  interested  (g), 

(a)  1    Inst   303,  b.     The    same  rule  165;    Pearee  v.   Hains,    11   Hare,  151; 

holds  in  debt  on  bond,  conditioned  for  the  Money  ▼.  Jordan^  2  De  G.  M.  &  G.  318 ; 

performance  of  covenants.     Cropwtl  s,  and  incases  of  specific  performance,  notes 

Peachy,  Cro.  Eliz.  691.  to  Woollam  ▼.  Hearn^  2  Tud.  L.  C.  404 

{b)  Laughwell  v.  Palmer,   1   Sid.    87,  (2nd  ed.) 

ted  quare.  {d)  1  Inst.  292,  b. 

(c)  Per  Tindal,  C.  J.,  in  West  v.  Blake-  (e)  Henn  v.  Hanson,  1  Lev.  99. 

way,   2  M.  &  G.  751.    The  rule  is  the  (/)  1  Inst  292,  b. 

same,  generally,  in  equity,  although  under  (g)  Middlemore  v.    GoodaU,   Cro.  Car. 

particular    circumstances  relief  may  be  503;  2  Roll.  Abr.  411 ;  "Release^"  (D.) 

obtained.    See  Mtyor  v.  Major,  1  Drew.  pi.  11,  S,  C, 
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An  insolvent  debtor  was  formerly  held  not  to  be  released  under 
the  acts  then  in  force  from  the  payment  of  the  arrears  of  an 
annuity  becoming  due,  after  his  discharge,  on  a  covenant  made 
before  (A).  But  by  1  &  2  Vict.  c.  110,  s.  80,  the  discharge  of  an 
insolvent  is  extended  to  sums  payable  by  way  of  annuity,  or  other- 
wise, at  any  future  time  or  times,  by  virtue  of  any  bond,  covenant,  or 
other  securities.  The  act  does  not  apply  to  debts  payable  on  a  con- 
tingency (t),  and  which  are  incapable  of  valuation  (A),  e.  g.  premiums 
of  msurance  which  a  mortgagee  has  paid  on  the  default  of  the 
mortgagor,  and  after  his  discharge,  in  accordance  with  a  covenant 
to  that  effect  (Z),  nor  to  sums  paid  on  behalf  of  the  insolvent,  and 
after  his  discharge  (although  due  before  {m) ),  by  his  surety  (n). 

12.  Set-Off, 

A  set-off  must  be  pleaded  (o).  Unliquidated  damages,  arising 
from  the  breach  of  other  covenants  to  be  performed  by  the  plain- 
tiff, cannot  be  pleaded  by  way  of  set-off  (p).  To  covenant  on 
an  indenture  ot  lease  for  non-payment  of  rent,  the  defendant 
pleaded,  that  he  covenanted  to  repair,  and  to  surrender  in  good 
repair, ''  casualties  by  fire  and  tempest  excepted ; ''  that  a  stack  of 
chimneys  belonging  to  the  house  had  been  tnrown  down  by  a  tem- 
pest, which  had  damaged  the  house  so  much  that  it  would  soon 
nave  become  uninhabitable,  if  the  defendant  had  not  immediately 
repaired  it ;  that  he  had  been  obliged  to  lay  out,  in  the  repairs,  a 
sum  of  money  (exceeding  the  amount  of  the  rent  in  arrear,)  which 
the  plaintiff  became  liable  to  repay  to  him,  and  that  he  was  ready 
to  set  off  the  same.  On  demurrer,  it  was  held,  that  the  plea  could 
not  be  supported ;  for,  admitting  that  the  defendant  could  maintain 
an  action  against  the  plaintiff  (his  landlord),  yet  the  sum  to  be 
recovered  could  only  be  ascertained  by  a  jury  ;  and  conseouently, 
the  damages  being  uncertain,  they  could  not  be  set  off  in  the  pre- 
sent action  {q). 


IX.  Evidence, 

The  evidence  to  be  adduced  of  course  depends  upon  the  plead- 
ings. The  most  usual  plea,  viz.^  that  the  deed  is  not  the  deed  of 
the  defendant,  has  been  already  discussed,  antey  p.  660.  It  re- 
mains only  to  remark,  that  the  plaintiff  can  recover  only  secundum 
allegata  et  probata.  Hence,  where  the  plaintiff  covenanted  for  a 
sum  of  money  to  build  a  house  within  a  certain  time,  and,  in  an 
action  for  non-payment  of  the  money,  averred,  that  the  house  was 

(A)  CoiUrelv.Hook9,  Doug^.  97  ;  Markt  (m)  Abbott  v.  Bruere,  6  B.  N.  C.  598. 

V.  Upton,  7  T.  R.  «06.  {n)  Hocken  v.  Browne,  4  B.  N.  C.  400. 

(t)  Lawrence  7.  Walker,  8  Dowl.  614.  (o)  10  PL  R.  Hil.  T.  1853. 

(*)  Brown  v,  Fleetwood,  6  M.  &  W.  19.  ( p)  Howlet  v.  Strickland,  Cowp.  56. 

(I)  Bennett  v.  Burton,  12  A.  &  E.  657.  (q)  WeigaU  v.  WaUrt,  6  T.  R.  488. 

oo2 
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built  within  the  time ;  it  was  held,  that  evidence  that  the  time  had 
been  enlarged  by  parol  agreement,  and  the  house  finished  within 
the  enlarged  time,  did  not  support  the  declaration  (r).  So  where 
the  breach  assigned  was,  that  the  defendant  had  not  used  the  pre- 
mises in  an  husband-like  manner,  but  on  the  contrary  had  com- 
mitted waste.  Plea,  that  the  defendant  had  not  committed  waste. 
At  the  trial,  the  plaintiff  offered  evidence  to  show,  that  the  defend- 
ant had  used  the  premises  in  an  unhusband-like  manner,  which 
however  did  not  amount  to  waste :  the  judge  rejected  the  evidence; 
being  of  opinion,  that  on  this  issue  it  was  not  competent  to  the 
plaintiff  to  prove  any  thing  which  fell  short  of  waste,  and  this 
opinion  was  afterwards  confirmed  by  the  court  (5).  So  in  an  action 
on  a  covenant  to  keep  and  deliver  up  premises  in  repair,  the 
breach  assigned  was,  that  the  defendant  did  not  repair  or  deliver 
up  in  repair,  biit^  on  the  contrary,  suffered  the  premises  to  be  ruinous 
and  in  dec^y,  for  want  of  necessary  reparations^  &c.,  and  at  the  end 
of  the  term  left  them  so  out  of  repair ;  it  was  held,  that  under  this 
breach  the  lessor  could  not  recover  for  voluntary  waste,  as  by 
removing  windows,  &c.  (t).  So  e  converso  on  a  declaration  alleging 
voluntary  waste  only,  the  plaintiff  cannot  recover  for  permissive 
waste  (m). 


X.  Damages. 

Cosls^  p.  565. 
Judgment,  p.  566. 

Damages. — Defendant,  by  a  settlement  made  on  his  marriage, 
conveyed  estates  upon  certain  trusts,  and  covenanted  with  3ie 
trustees  to  pay  off  incumbrances  on  the  estates,  to  the  amount  of 
19,000/.,  within  a  year;  it  was  held,  that  on  his  failing  to  do  so, 
the  trustees  were  entitled  (at  law)  to  recover  the  whole  19,000/.  in 
covenant,  though  no  special  damage  was  laid  or  proved  i^x).  So 
where,  the  plaintiff  and  defendant  being  joint  makers  of  a  promis- 
sory note,  the  defendant  as  principal  and  the  plaintiff  as  his  surety, 

(r)  Littler^.  Holland,  3  T.  R.  590.  The  be  (semble)  evidence  of  a  waiver  of  the 

remedy  in  such  a  case,  if  the  work  has  condition  precedent,  even  if  it  were  one. 

been  accepted,  being  by  an  action  upon  a  Ripley  v.  M'Clure,  4  Exch.  345 ;  or  upon  a 

quantum   meruit    for  work,    labour,    &c.  new  agreement  the  same  as  the  original 

Lucae   v.   Godunn,  3  B.  N.  C.  737 ;  see  one,  except  in  the  one  particular  of  the 

Legge  V.  Harlock,  12  0,.'^.  1015  \  or,  if  the  time  of  performance;    Stead  ▼.  Dawher, 

finishing  of  the  house  by  a  certain  time  10  A.  &  £.  57 ;  but  in  cooenani  no  poro/ 

be  not  a  condition  precedent  to  the  pay-  waiver  or  substitution  would    be  valid, 

ment  of  the  money,  by  averring  perform-  ante,  p.  562,  and  Sugd.  V.  &  P.  219  (13th 

ance  of  all  conditions  precedent  generally,  edit.) 

leaving  the  defendant  to  set  up  the  non-  (5)  Harrii  v.   Mantle,    3   T.    R.  307; 

finishing  of  the  house  by  the  agreed  date  Hawkes  v.  Orton,  5  A.  &  £.  367,  aec. 
in  his  plea,  and  then  demurring.     Under  (t)  Edge  v.  PemberUm,  12M.  &  W.  187. 

the  same  circumstances  in  assumpsit  the  (a)  Martin  v.  Gilham,  7  A.  &  £.  540. 

action  would  lie  on  the  original  agreement,         -  (x)  Lethbridge  v.  MyiUm,  2  B.  &  Ad. 

and  the  acceptance  of  the  house  would  772. 
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the  defendant  covenanted  with  the  plaintiff  to  pay  the  amount  to 
the  payee  of  the  note  on  a  given  day,  but  made  default,  it  was  held 
in  an  action  on  this  covenant,  that  the  plaintiff  was  entitled  to  re- 
cover the  whole  amount  by  way  of  damages,  though  he  had  not  in 
fact  paid  it  (y).  In  the  above  cases  there  was  a  distinct  covenant 
to  pay  a  sum  certain ;  and  it  is  the  same  where  the  sum,  though 
not  specified,  is  ascertainable,  e.  g.  a  covenant  to  pay  the  debts  of 
A.  B.  (z) ;  but  in  ordinary  covenants  of  indemnity,  where  the 
damages  are  unliquidated,  the  actual  damage  sustained  (which  is 
a  question  for  the  jury)  can  only  be  recovered  (a). 

Defendant  had  conveyed  premises  to  the  plaintiff  under  a  cove- 
nant for  good  title.  An  action  was  afterwards  brought  against  the 
plaintiff  by  a  party  having  better  title,  and  the  plaintiff  compro- 
mised it  for  a  large  sum.  It  was  held,  that  in  an  action  for  breach 
of  the  covenant  for  good  title,  the  plaintiff  might  recover  the  whole 
sum  so  paid,  and  also  his  costs  as  between  attorney  and  client,  in 
the  compromised  suit,  a  covenant  for  title  being  a  contract  of  in- 
demnity (b) ;  and  this,  although  he  had  not  given  any  notice  of  that 
suit  to  the  defendant,  for  the  only  effect  of  want  of  notice  in  such 
a  case  is  to  let  in  the  party  callea  upon  for  an  indemnity,  to  show 
that  the  plaintiff  has  no  claim  in  respect  of  the  alleged  loss,  or  not 
to  the  amount  alleged,  or  that  he  made  an  improvident  bargain, 
and  that  the  defendant  might  have  obtained  better  terms,  if  the 
opportunity  had  been  given  him  (c).  But  where  premises  were 
demised  to  the  plaintiff,  who  covenanted  to  repair  ana  subsequently 
underlet  the  premises  in  question  to  a  person,  who  entered  into  a 
similar  covenant  with  him  to  repair,  and  the  original  lessors  brought 
an  action  against  the  plaintiff  for  non-repair,  and  recovered ;  it  was 
held,  that  the  plaintiff  could  not  recover  over  from  his  lessee,  as 
damages,  the  costs  which  he  had  incurred  in  defending  the  former 
action  brought  against  him  by  his  lessors  {d). 

Costs. — The  plaintiff  is  entitled  to  full  costs,  although  the  damages 
recovered  be  under  40«.,  unless  the  judge  certify  under  the  43  Eliz. 
c.  6,  s.  2,  which  he  may  do  within  a  reasonable  time  afler  the  trial  («), 
and  before  final  judgment  (/) ;  whether  a  verdict  has  been  given 
in  the  usual  way  or  taken  by  consent  (y)  ;•  and  the  court  will  not 
interfere  with  his  discretion  (A).  But  now  by  the  129th  section  of 
the  County  Courts  Act,  9  &  10  Vict.  c.  95,  it  is  enacted,  that  if 

(y)  Lootemore  v.  Ra4ford,  9  M.  &  W.  (c)  Smith  v.  dmpton,  3  B.  &  Ad.  407. 

657.  See  Short  v.  Kallowayj  11  A.  &  E.  28. 

(«)  Cart  V.  RohertM,  6  B.  &  Ad.  78.  (rf)   Walker  v.  Hatton,  10  M.  &  W.  249. 

(a)  Walker  v.  Broadhurtt,  8  Exch.  889.  He  should,  it  seems,  have  suffered  judg- 

(6)  Such  a  contract  extends  to  '*  all  ment  by  default.     Smith  v.  Howell^  supra, 

such  charges  as  necessarily  and  reasonablv  (e)  Davis  v.  Co/«,  6  M.  &  W.  624. 

arise  out  of  the  circumstances  under  which  (/)  Lyons  v.  Hyman,  1  L.  M.  &  P.  601. 

the  party  charged  became  responsible."  (g)  Richardson  v.  Bamest  4  Exch.  128. 

Per  Pollock,  C.  B.,   Smith   v.  Howell,   6  (h)  Merrick  v   Wakley,  11  L.  J.,  Q.  B. 

Exch.  787.     See  per  Parke,  B.,  Tiitdal  v.  49. 
Bell,  11  M.  &W.232. 
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any  action  shall  be  commenced  in  a  superior  court  for  a  cause  of 
action  for  which  a  plaint  might  have  been  entered  in  a  county 
court,  if  a  verdict  shall  be  round  for  the  defendant,  he  shall  be 
entitled  to  his  costs  ''as  between  attorney  and  client,"  unless 
the  judge  who  shall  try  the  cause  shall  certify,  on  the  back  of  the 
record,  that  the  action  was  fit  to  be  brought  in  the  superior  court ; 
and  by  the  1 1th  and  12th  sections  of  the  County  Courts  Extension 
Act  (13  &  14  Vict.  c.  61),  plaintiffs  in  actions  of  (inter  alia)  cove- 
nant recovering  a  sum  not  exceeding  20/.,  are  deprived  of  costs,  ex- 
cept in  the  case  of  a  judgment  by  default  (i),  or  in  case  the  judge 
or  other  presiding  officer  shall  certify  on  the  back  of  the  record, 
that  the  cause  was  one  which  could  not  have  been  brought  in  a 
county  court,  or  that  there  was  sufficient  reason  for  bringing  it  in 
the  superior  court,  or  (by  the  16  &  16  Vict.  c.  64,  s.  4),  the  plain- 
tiff make  it  appear  to  the  satisfaction  of  the  pourt  or  a  judge  that 
the  superior  courts  had  concurrent  jurisdiction  under  the  9  &  10 
Vict.  c.  95,  s.  128,  or  that  the  action  had  been  removed  from  the 
county  court  by  certiorari.     See  ante,  p.  40. 

Judgment. — The  judgment  is  for  the  recovery  of  the  damages 
sustained  (k).  If  the  defendant  has  judgment  against  him  upon 
nil  dicit,  confession,  or  demurrer,  a  writ  of  inquiry  shall  be  awarded 
to  inquire  of  the  damages  (/)•  Where  the  breach  was  assigned  on 
two  covenants,  the  plaintiff  having  a  good  cause  of  action  on  one 
only;  and  there  was  a  verdict  for  the  plaintiff  on  both,  and 
damages  entirely  assessed,  it  was  held  that  the  plaintiff  could  not 
have  judgment  {m).  Covenant  was  brought  against  two  defendants 
for  not  building  a  house ;  one  suffered  judgment  by  default,  the 
other  pleaded  performance,  which  was  found  for  him :  it  was  held, 
that  the  plaintiff  could  not  have  a  writ  of  inquiry  or  Judgment 
against  the  defendant  who  had  suffered  judgment  by  demult;  be- 
cause, the  covenant  being  joint,  and  the  performance  of  it  having 
been  established  by  the  verdict,  it  appeared  that  the  plaintiff  had 
not  any  cause  of  action  (n). 

If  on  the  whole  record  it  appears,  that  the  defendant  has  com- 
mitted a  breach  of  the  covenant  declared  on,  although  the  plaintiff 
states  his  real  gravamen  informally,  judgment  cannot  be  arrested ; 
for,  however  defective  the  pleadings  are,  the  court  are  bound  ex 
officio  to  give  such  judgment  as  the  law  requires  them  to  do. 
Thus,  where  A.  declared  that  B.,  before  her  intermarriage  with  C, 
covenanted  with  him  to  leave  certain  matters  to  arbitration,  and  to 
abide  by  the  awards  and  then  averred  that  after  the  making  of  the 
indenture  and  the  intermarriage  of  the  defendants,  the  arbitrator 
awarded  B.  to  pay  a  certain  sum,-  assigning  for  breach  the  non- 

(f)  This  is  altered  as  to  actions  on  con-  {I)  Barkery.  Thorold,  1  Wms. Saund.  47. 

tracts  by  19  &  20  Vict.  c.  108,  s.  30.  (m)*  Anon^  Cro.  Eliz.  685. 

(*)  Townesend,  2  Bk,  Judg.  56.  (»)  Porter  v.  Harris,  1  Lev.  63. 
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payment  of  the  sum  so  awarded ;  it  was  held,  that,  although  the 
plaintiff  could  not  recover,  on  the  breach  assigned,  for  the  non-pay- 
ment of  the  sum  awarded,  because  by  the  marriage  the  authority 
of  the  arbitrator  was  countermanded,  yet  that  as  oy  the  marriage 
B.  had  put  it  out  of  the  power  of  the  arbitrator  to  make  an  award 
binding  upon  her,  her  covenant  to  abide  the  award  was  broken, 
and  judgment  ought  not  to  be  arrested  (o).  But  where  the  de- 
claration stated  that  the  defendant  covenanted  to  abide  by  an  award, 
but  subsequently  refused  to  pay  the  sum  awarded,  and  the  de- 
fendant pleaded  that  before  the  award  he  revoked  the  authority  of 
the  arbitrator,  it  was  held  that  the  defendant  was  entitled  to  judg- 
ment ;  and  the  case  of  Chamley  v.  Winstanley  was  distinguished, 
for  in  that  case  there  was  a  good  breach  of  covenant  disclosed, 
though  informally,  in  the  plaintiff's  declaration,  whereas  here  it 
only  appeared  from  the  defendant's  plea,  that  he  had  broken  his 
covenant  {p) ;  and  it  is  a  general  rule  that  the  court  can  onl^  give 
such  judgment  as  the  law  requires  upon  the  whole  record,  with  re- 
spect to  the  cause  of  action  there  stated.  It  will  not  pick  out  of 
various  parts  of  the  record  a  different  cause  of  action  from  that  for 
which  the  plaintiff  proceeds.  Per  Lord  Denman,  C.  J.;  Head 
V.  Baldrey,  6  A.  &  E.  469. 

(o)  Chamley  v.  mnttanley,  S  East,  266.       (p)  Marth  ▼.  BidUel,  5  B.  &  Aid.  507. 
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I.  Of  the  Action  of  Debt,  and  in  what  Cases  it  may  be  maintained. 

An  action  of  debt  lies  for  the  recovery  of  a  sum  certain  upon  sim- 
ple contract,  bond,  other  specialty,  or  record ;  for  rent  arrear  (a) ; 
upon  a  statute  by  the  party  grieved,  or  common  informer.  If  a 
statute  prohibit  the  doing  an  act  under  a  certain  penalty,  but  does 
not  prescribe  any  mode  for  recovering  the  penalty,  the  party  en- 
titlea  may  recover  the  penalty  by  action  of  debt  (i).  Debt  also  lies 
for  the  recovery  of  a  sum  of  money  due  under  an  award  (c);  for  an 
amercement  in  a  court  leet  (rf),  or  court  baron  {e) ;  for  a  fine  upon 
admittance  to  a  copyhold  (/).  So  on  the  decree  of  a  colonial  court 
for  payment  of  the  balance  due  on  a  partnership  account  (^);  even 
though  the  colonial  court  be  a  court  of  equity  only ;  if  the  decree 
be  one  simply  ascertaining  a  balance,  and  ordering  payment  of  it 
by  the  defendant  to  the  plaintiff  (A).  So  on  a  decreet  of  the  Court 
of  Session  in  Scotland,  ordering  the  payment  of  costs  incurred  in 
a  divorce  suit  there  (i).  But  debt  will  not,  it  seems,  lie  for  money 
ordered  to  be  paid  by  a  decree  of  a  court  of  eauity  in  this  country 
for  interest  and  costs  on  a  bill  filed  for  a  specific  performance  (A). 

An  absolute  covenant  to  pay  a  sum  certain  on  a  given  day  is  a 
good  foundation  for  an  action  of  debt.  Hence,  debt  lies  on  an 
absolute  covenant  by  A.  to  pay  on  a  certain  day  a  sum  certain  due 
from  B.  on  mortgage  (I).  So  where  the  plaintiff  declared  in  debt 
on  a  deed,  whereby  the  defendant  covenanted  to  pay  the  plaintiff 
so  much  per  hundred  for  every  hundred  stacks  of  wood  in  such  a 
place,  and  bound  himself  in  a  penalty  for  the  performance :  it  was 
averred,  that  there  were  so  many  stacks,  which  amounted  to  a  sum 
exceeding  the  penalty,  for  which   sum  the  plaintiff  brought  his 

(a)  Newcomb  v.  Harvey,  Carth.  161.  (/)  Wheeler  v.  Honor,  1  Sid.  58. 

(6)  1  Roll.  Abr.  698,  pi.  18,  19.  (g)  Henley  v.  Soper,  8  B.  &  C.  16. 

(c)  Adm.  2  Saund.  Sii,  {h)  Henderson  v.  Henderson,  13  L.  J., 

(rf)  Wicker  V.  Norris,  Bull.  N.  P.  167.  Q.  B.  274 ;  6  Q.  B.  288,  S.  C. 

It  must  be  proved  at  the  trial  that  the  (t)  Russell  v.  Smyth,  9  M.  &  W.  810. 

defendant  was  an  inhabitant,  as  well  at  (k)  Carpenter  v.  Thornton,  8  B.  &  Aid. 

the  time  of  the  amercement  as  of  the  62;  but  see  the  remarks  of  Lord  Dtfninan, 

offence.     Ibid,  C.  J.,  in  Henderson  v.  Henderson, 

(e)  Hodsen  y.  Harridge,  2  Sauud.  66.  (/)  Evans  v.  Jones,  5  M.  tc  W.  295. 
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action.  It  was  objected  that  the  proper  form  of  action  was  cove- 
nant, and  not  debt ;  but  per  Cur,,  the  plaintiff  may  have  covenant 
or  debt  at  his  election ;  for,  the  rate  being  certain,  when  the  de- 
fendant has  the  wood,  the  agreement  becomes  certam,  for  which 
debt  lies  (w). 

But  it  is  quite  a  different  case  where  there  is  a  collateral  and 
independent  covenant  to  pay  the  debt  of  another  person  on  non- 
performance by  him ;  as  where  an  action  was  brought  on  a  cove- 
nant, by  which  the  defendant,  jointly  with  another,  undertook  to 
secure  the  payment  of  an  annuity  issuing  out  of  land,  it  was  held, 
that  the  defendant  was  only  suaole  in  covenant,  and  not  in  debt, 
the  primary  duty  of  payment  being  on  the  terre-tenant  («).  So 
where  the  covenant  declared  on  was,  that  A.  and  B.  (a  stranger  to 
the  deed),  or  one  of  them,  would  pay,  it  was  held  that  this  was,  in 
effect,  a  covenant  by  A.  to  pay  on  default  of  B.,  and  that  debt 
would  not  lie  against  A.  (o).  Where,  however,  in  a  similar  case  B. 
was  a  party  to  the  deed,  it  was  held  that  such  a  covenant  was,  in 
effect,  a  jomt  and  several  covenant  by  A.  and  B.  to  pay,  and  there- 
fore that  debt  would  lie  against  A.  (/)). 

In  the  action  of  debt,  the  plaintiff  is  to  recover  the  sum  in  mitnerOf 
and  not  a  compensation  in  damages,  as  in  those  actions  which 
sound  in  damaees  only ;  such  as  assumpsit,  &c.  (q)  The  damages 
given  in  the  action  of  debt,  for  the  detention  of  the  debt,  are  merely 
nominal. 


II.  Debt  on  Simple  Contract. 

Debt  lies  upon  a  simple  contract,  either  express  or  implied  (r), 
to  pay  a  sum  certain  (js).  Where  goods  are  sold  for  ready  money, 
and  payment  is  made  accordingly,  no  debt  arises :  and  such  pay- 
ment IS  therefore,  it  would  seem,  provable  under  the  general 
issue  (0'  It  is  safer,  however,  to  plead  payment  in  such  a  case  {u). 
Debt  lies  by  the  payee  against  the  maker  of  a  promissory  note,  or 
by  the  drawer  of  a  bill  payable  to  himself  against  the  acceptor  (x), 
or  by  the  indorsee  of  a  oill  against  his  immediate  indorser  (y) ;  for 
an  action  of  debt  will  lie,  where  the  debt  has  been  transferred  from 
one  party  to  a  bill  to  another  between  whom  privity  exists  {z) ;  but 
where  there  is  no  privity  between  the  parties,  debt  cannot  be 
maintained ;  hence,  debt  aoes  not  lie  for  the  indorsee  against  the 

(m)  IngUdew  v.  Crippt,  Ld.  Raym.  814.  in    any  case  except  where  debt    lies." 

(fi)  Randall  T.  Righy,  4  M.  &  W.  130.  Hard's  case,  Salk.  23.     See  ante,  p.  69. 
(o)  Harriton  ▼.  Matthewi,  10  M.  &  W.  {t)  Butsey  v.  Bamett,  9  M.  &  W.  512. 

768.  (tt)  LUtleehild  v.  Banks,  7  Q.  B.  739. 

(p)  Caldwll  V.  Becke,  2  Exch,  318.  (x)  Hatch  ▼.  Trayes,  11  A.  fir  E.  702, 

{q)  Bull.  N.  P.  167.  (y)  Watkins  v.  Wake,  7  M.  &  W.  48S. 

(r)  Speake  v.  Richards,  Hob.  206.  («)  See  Priddy  y.  Henhrey,  1  B.   &  C. 

(«)  '*  Indebitatus  assumpsit  will  not  lie  674. 
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acceptor  of  a  bill  of  exchange  (a) ;  for,  though  the  acceptance  binds 
by  tne  custom  of  merchants,  yet  it  does  not  create  a  ctebt  between 
the  acceptor  and  any  parties  to  the  bill  subsequent  to  the  drawer. 
So  where  the  drawer  of  a  bill  indorses  it  in  blank,  and  delivers  it 
to  A.,  who  transfers  it  by  delivery,  and  without  a  fresh  indorsement 
to'B.,  B.  cannot  maintain  an  action  of  debt  on  it  against  the  drawer, 
for  in  such  a  case  there  is  no  privity  of  contract  (J).  Debt  will  not 
lie  on  a  promissory  note  payable  by  instalments  until  the  last  day 
of  payment  be  past,  for  a  contract  to  pay  a  certain  sum  on  several 
days  of  payment  is  considered  as  one  contract,  and  for  one  contract 
there  should  be  but  one  action  (c).  Nor  will  it  lie  for  a  wager,  for 
there  is  no  consideration  {d). 

Debt  lies  upon  a  forei^  judgment;  as  upon  a  jud^ent  of  the 
Supreme  Court  of  Jamaica ;  and,  in  an  action  of  this  kind  it  is 
not  necessary  for  the  plaintiff  to  state  the  grounds  of  the  judgment, 
the  judgment  being  of  itself  prima  fade  evidence  of  a  simple  con- 
tract deDt(e)  (see  ante^  p.  72).  To  support  an  action  on  a  foreign 
judgment  it  is  not  sufficient  to  prove  the  judge's  handwriting 
subscribed  to  it;  the  seal  affixed  thereto  must  also  be  authenti- 
cated (/)  ;  or  evidence  must  be  given  that  the  court  has  not  any 
seal ;  and  then  the  judgment  may  be  established  by  proving  the 
signature  of  the  judge  {g).  So  a  copy  of  a  foreign  judgment,  pur- 
porting to  be  signed  by  the  clerk  of  the  court,  and  certified  by 
nim  to  be  true,  accompanied  by  the  certificate  of  a  notary  public  of 
his  being  the  clerk  of  the  court,  and  by  another  certificate  of  the 
governor,  under  the  seal  of  the  island,  that  the  person  so  certify- 
ing was  a  notary  pubUc,  was  held  insufficient  (A).  In  debt  on  the 
judgment  of  an  mferior  court  the  declaration  must  contain  an 
averment,  that  the  cause  of  action  arose  within  the  jurisdiction  of 
the  inferior  court,  otherwise  it  will  be  bad  on  demurrer  (i).  It 
will  not  suffice  to  allege  that  the  plaintifi*  recovered  his  damages 
within  that  jurisdiction. 

It  is  not  necessary  that  the  sum  claimed  in  the  declaration 
should  be  the  same  as  that  indorsed  on  the  writ.  The  sum 
claimed  may  be  more  (A)  or  les8(/)  than  that  indorsed.  But  it  is 
advisable  to  indorse  the  real  sum  due,  for  if  the  sum  indorsed  be 
so  much  more  than  the  sum  due  as  to  mislead  the  defendant  and 
prevent  him  fi-om  settling  the  action,  proceedings  might  be  stayed 
after  the  four  days,  on  payment  of  the  real  debt  with  costs  of  the 

{a)  PoweU  ▼.  ^neell,  3  M.  &  G.  171.  (h)  Appleton  v.  Lord  Brayhrook,  6  M. 

(fr)  Leufin  v.  Edward*,  9  M.  &  W.  720.  &  S.  84  ;  and  see  Broum  ▼.  Thornton^  6  A. 

Rudder  v.  Price,  1  H.  BI.  547.  &  E.  191  ;  Mivon  v.  Fumival,  1  C.  M.  & 

Bavey  v.  Cattleman,  Ld.  Raym.  69.  R.  277. 

Walker  v.  Witter,  Doug.  1.  (1)  Read  v.  Pope,  4  Tyrw.  408 ;  1  C.  M. 

^)  Henry  ▼.  Adey,  3  East,  221 ;  but  &  R.  802,  S.  C 

see  Jnon,,  9  Mod.  66,  that  the  common  (k)  Bowdidge  v.  Slaney,  2  B.  N.  C.  142. 


■J  seal  of  a  foreign  court  authenticates  iuelf.  (/)  AtQuiUin  v.  Coji,  1  H.  Bl.  249. 

^  ^  (g)  Alvet  V.  Bunbury,  4  Campb.  28. 
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writ  only  (/);  if  it  be  less^  proceedings  would  be  stayed  on  pay- 
ment of  the  sum  indorsed  and  costs  within  four  days,  unless  an 
amendment  were  allowed,  which  would  be  at  the  costs  of  the 
plaintiff. 

"With  every  declaration  (unless  the  writ  has  been  specially 
indorsed  under  the  provisions  contained  in  the  25th  section  of  the 
C.  L.  P.  Act,  1862),  delivered  or  filed,  containing  causes  of  action 
such  as  those  set  forth  in  Sched.  B.  of  that  act,  and  numbered 
from  1  to  14  inclusive"  (f. e.,  the  indebitatus  counts),  "the  plaintiff 
shall  deliver  or  file  full  particulars  of  his  demand  under  such  claim, 
where  such  particulars  can  be  comprised  within  three  folios,  and 
where  the  same  cannot  be  comprised  within  three  folios,  he  shall 
deliver  or  file  such  a  statement  of  the  nature  of  his  claim,  and  the 
amount  of  the  sum  or  balance  which  he  claims  to  be  due,  as  may 
be  comprised  within  that  number  of  folios ; "  19  R.  G.  H.  T.  1863. — 
The  rule  is  not  imperative ;  but  if  the  plaintiff  omit  to  deliver 
particulars,  he  will  not  be  allowed  for  them  in  costs,  if  afterwards 
called  for  and  delivered.  See  ante,  p.  70,  and  as  to  tJie  general 
issue  and  evidence  thereunder,  ante,  p.  1 29  et  seq. 

Where  in  debt  on  simple  contract  the  defendant  to  part  of  the 
declaration  pleads  payment  or  set-off  of  a  certain  sum,  he  must 
prove  payment  or  set-off  of  that  sum  in  order  to  entitle  him  to  an 
entire  verdict  on  that  plea(m).  So,  if  he  plead  payment  or  set-off 
to  the  whole  declaration  he  must  prove  enough  to  cover  the  plain- 
tiff's real  demand  (n).  But  the  pleas  may  be  taken  distributively, 
and  the  issue  found  for  the  defendant  as  to  the  amount  proved  to 
be  paid  or  due  from  the  plaintiff  to  him,  and  as  to  the  residue  for  the 
plaintiff  (»i>.  And  now,  by  s.  75  of  the  C.  L.  P.  Act,  1862,—"  Pleas 
of  payment  and  set-off,  and  all  other  pleadings  capable  of  being 
construed  distributively,*  shall  be  taken  distributively,  and  if  issue 
is  taken  thereon,  and  so  much  thereof  as  shall  be  a  suflicient 
answer  to  part  of  the  causes  of  action  proved  shall  be  found  true 
by  the  jury,  a  verdict  shall  pass  for  the  defendant  in  respect  of  so 
much  of  the  causes  of  action  as  shall  be  answered,  and  for  the 

Elaintiff  in  respect  of  so  much  of  the  causes  of  action  as  shall  not 
e  so  answered." 
But  if  several  pleas  are  pleaded,  each  to  the  whole  declaration, 
which,  though  separately  insufficient,  when  taken  together,  cover 
the  whole  cause  of  action,  the  entire  verdict  should  be  entered  for 
the  defendant  (o).  The  defendant,  however,  cannot  for  this  purpose 
call  in  aid  a  defence  arising  after  action  brought.  Therefore,  wnere 
to  declaration  in  debt  the  defendant  pleaded  to  the  whole  declara- 
tion, 1.  never  indebted;  2.  set-off;  3.  as  to  4/.,  parcel,  &c.,  pay- 
ment after  action  brought;   and  4.  to   the  whole  declaration  a 

(/)  Ellitton   V.  Robinson,   2  Cr.  &  M.  (n)  Falcon  v.  Benn,  2  Q.  B.  314. 

343.  (o)  Per  Alderson,  B.,  id  KUner  v.  BaUtff, 

(m)  C<M%int  V.  Paddon,  2  C.  M.  &  R.  5  M.  &  W.  385. 
560. 
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defence  under  the  Tippling  Act,  and  the  set-off  proved  was  less 
than  the  plaintiff's  claim  as  it  stood  at  the  commencement  of  the 
suit,  but  exceeded  it  if  the  payment  of  the  4/.  after  action  brought 
was  taken  into  account,  it  was  held  that  the  plaintiff  was  entitled 
to  a  verdict  with  nominal  damages  on  the  plea  of  set-off  (^). 


III.  Debt  on  Bond. 

If  a  bond  be  dated  on  a  day  certain,  with  a  penalty  conditioned 
for  the  payment  of  a  lesser  sum,  and  no  day  be  fixed  for  the  pay- 
ment OT  the  lesser  sum,  such  sum  is  payable  on  the  day  of  the  elate; 
and  if  an  action  be  brought  upon  the  bond,  the  court  will  refer  it  to 
the  master  to  compute  principal,  interest  and  costs,  and,  on  pay- 
ment of  the  same,  will  stay  the  proceedings  under  4  Ann.  c.  16, 
s.  13  (y).  Interest  will  become  due  on  such  bond,  although  not 
expressly  reserved,  and  is  to  be  computed  from  the  day  on  which 
the  money  secured  by  the  bond  becomes  payable,  viz,  the  day  of 
the  date  (r) ;  bat  if  the  obligor  receive  the  principal  he  cannot 
afterwards  recover  the  interest  {s). 

The  above  section  enacts, — "  That  if  at  any  time  pending  an 
action  upon  any  such  bond,"  (i.  e.  a  bond  "  which  hath  a  condition 
or  defeasance  to  make  void  the  same  upon  payment  of  a  lesser 
sum  at  a  day  or  place  certain,")  '^  with  a  penalty,  the  defendant 
shall  bring  into  the  court,  where  the  action  shall  be  depending,  all 
the  principal  money  and  interest  due  on  such  bond,  and  also  all 
such  costs  as  have  been  expended,  in  any  suit  or  suits  in  law  or 
equity  (0>  upon  such  bond,  the  said  money  so  brought  in  shall  be 
deemed  and  taken  to  be  in  full  satisfaction  and  discharge  of  the 
said  bond,  and  the  court  shall  and  may  give  judgment  to  discharge 
every  such  defendant  of  and  from  the  same  accordingly." — This 
section  does  not  authorize  a  plea  of  payment  into  court,  but  only 
a  summary  application  to  the  court (m).  The  "principal  money 
mentioned,  means  the  sum  due  by  the  condition ;  but  where  that 
is  payable  by  instalments,  and  defSeiult  is  made  in  the  payment  of 
one  instalment,  even  trough  inadvertence  (or),  the  bond  is  for- 
feited, and  the  court  will  not  stay  proceedings  on  payment  of  the 
instalment  and  costs  (y);  but  although  judgment  may  thus  be 
entered  up  for  the  whole,  execution  wul  l!e  stayed  on  payment  of 
the  instalment  (or  interest)  and  costs  {z).  SeaiSj  if  the  whole  be 
made  due  on  the  non-payment  of  one  instalment,  or  interest  (a). 

(  p)  Spradbery  y.  Gillam,  6  Excb.  422.  Hardw.  1 16. 

(q)  Farquhar  v.  MorrU,  7  T.  R.  124.  (u)  England  r,  Watson,  9  M.  &  W.SSS. 

See  Note  ▼.  Bacon,  Cro.  Eliz.  798.  (x)  Fantandau  v. ,  1  B.  &  Aid. 

(r)  Farquhar  v.  Morris,  supra.  214. 

(#)  DUon  V.  ParkeSf  1  Esp.  109  ;  but  (y)  Tighe  v.  Crqfter,  2  Taunt.  887. 

■ee  Lumley  ▼.  Musgrave,  4  B.  N.  C.  9 ;  («)  Massen  y.  Touehei,  2  W.  Bl.  706. 

HeUier  v.  FrankUn,  1  Sta.  291.  (a)  Gowlelt  v.  Hanrforih,  2  W.  BL  938. 

(0  See   Lock   y.  Skermer,  Ca.  Temp. 


574  DEBT. 

Where  the  condition  is  general,  to  pay  a  sum  of  money  with 
interest,  no  demand  is  necessary  (ft) ;  but  if  by  the  condition  the 
money  is  payable  on  demand,  a  demand  must  be  proved  (c).  At 
law  the  penalty  is  the  debt,  and  interest  cannot  be  recovered  be- 
yond it(rf),  except  under  special  circumstances,  as  where  the  obligor 
nas,  by  vexatious  proceedings,  delayed  the  obligee  from  recover- 
ing (e).  In  an  action  upon  the  bond,  interest  cannot  be  recovered 
beyond  the  penalty  (/);  but,  after  judgment  recovered,  transit  in 
remjudicatam  ;  the  nature  of  the  demand  is  altered,  and  in  an  action 
on  the  judgment,  it  is  competent  to  the  jury  to  allow  interest  to  the 
amount  of  what  is  due,  although  such  amount  exceed  the  penalty  of 
the  bond  and  costs  of  the  judgment ;  and  in  this  respect  there  is 
not  any  difference  between  a  foreign  judgment  and  a  judgment  in 
a  court  of  record  here  {g). 

If  a  person  be  bound  to  pay  a  sum  certain  on  several  days,  the 
obligee  cannot  maintain  an  action  of  debt  until  the  last  day  be 
past  (A).  But  upon  a  bond  with  a  penalty  conditioned  to  ,pay 
several  sums  of  money  at  different  days,  debt  will  lie  immediately 
on  default  of  payment  at  either  of  the  days,  for  the  condition  is 
therebv  broken,  and  consequently  the  bond  becomes  absolute  (i). 
And  this  rule  holds,  although  the  condition  of  the  bond  does  not 
expressly  provide,  "  that  in  default  of  payment  at  any  of  the  said 
times,  the  bond  shall  be  in  force  "  (A).  If  A.  enter  into  a  bond  to 
pay  money  on  two  several  contingencies,  the  obligee  may  maintain 
debt  on  the  happening  of  either  contingency  (/).  If  an  instalment 
of  an  annuity,  secured  by  bond,  be  not  paid  on  the  day,  the  bond 
is  forfeited,  and  the  penalty  is  the  debt  in  law,  for  which  judgment 
may  be  entered,  which  shall  stand  as  a  security  for  the  growing 
arrears  of  the  annuity  (m). 

It  would  not  seem  necessary  to  state  in  the  declaration  the 
place  of  date  of  a  bond,  even  if  made  abroad  (n) ;  such  an  action 
Deing  transitory  (o) ;  and  the  statement  formerly  held  sufficient  in 
such  cases :  e,  g.  '^  at  Amsterdam  in  Holland,  to  wit  in  the  parish 
of  St.  Mary  in  London,"  {p)  not  being  traversable  (  q), 

{h)  Gihbt  V.  Soutkam,  5  B.  &  Ad.  911.  241.     So  if  money  is  awarded  to  be  paid 

(c)  Carter  y.  Ringt  S  Campb.  459.  at  different  days,  assumpsit  will  lie  on  the 

i^d)  Bramcomb  v.  Scarbrough,  6  Q.  B.  award  for  eacn   sum  as  it  becomes  due, 

13.      The  rule  is   the   same  in  equity.  toties  quoties,    Cooke  y,  fVhorwoodf  2  Wms. 

Hughes  V.  PVi/rmey  1  My.  &  K.  20.  Saund.  337.     The  same  rule  holds  in  re- 

(e)  Grant  v.  Grants  3  Sim.   340.     See  spect  of  duties  which  touch  the  realty. 

Ram  on  Assets,  701.  1  Inst  292,  b. 

(/)  Wilde  V.  Ctarkson,  6  T.  R.  303.  (•)  Coatee  v.  Hewit,  1  Wils.  80. 

(g)  M'Clure  v.  l>unkin,  1  East,  436.  (Ar)  Coatee  v.  Hewit,  uht  sup, 

ih)  Rudder  v.  Price,  1  H.  Bl.  547.    But  (l)  Sayer  v.  Glean,  1  Lev.  54. 

on  a  covenant  or  promise  to  pay  a  sum  of  (m)  Judd  v.  Evaju,  6  T.  R.  399. 

money  by  instalments,  an  action  of  cove-  (n)  Houriet  v.  Morrie,  3  Campb.  303. 

nant  or  astumptit  will  lie  imme..liately  on  (o)  Brown  v.  Hedgee,  cited  1  Str.  614. 

the  non-payment  of  the  first  instalment,  (p)  Dutch  West  India  Company  v.  Moeet, 

for  the  covenant  or  promise  is  broken  as  1  Str.  612. 

often  as  there  is  a  default  in  payment.     1  (q)  And  see  Com.  Law  Proc.  Act,  1852. 

InsL  292,  b ;  Milles  v.  Millee,  Cro.  Car.  Sched.  A,  form  4. 
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Of  the  Pleadings. 

1.  General  Issue,  Non  est  factum,  and  Evidence  thereon. 

The  general  issue  to  an  action  of  debt  on  bond  is  non  est  factum, 
because  the  action  is  grounded  upon  the  specialty.  By  10  PL  R. 
H.  T.,  1853,  "in  actions  on  specialties  and  covenants,  the  plea  of 
non  est  factum  shall  operate  as  a  denial  of  the  execution  of  the  deed 
in  point  of  fact  only,  and  all  other  defences  shall  be  specially 
pleaded,  including  matters  which  make  the  deed  absolutely  void, 
as  well  as  those  which  make  it  voidable." — Thus  coverture  or  lunacy 
at  the  time  of  the  execution,  or,  that  the  bond  was  delivered  as  an 
escrow,  or,  that  the  defendant  was  made  to  execute  it  when  he  was 
so  drunk  that  he  did  not  know  what  he  did,  must  be  pleaded 
specially. 

It  is  not  now  necessary  to  make  profert  of  any  deed  mentioned 
or  relied  upon  in  pleading,  nor,  if  made,  does  it  entitle  the  opposite 
party  to  oyer  (Common  Law  Procedure  Act,  1852,  sect.  55) ;  but  a 
party  pleading  in  answer  to  any  pleading  in  which  any  document 
IS  mentioned  or  referred  to,  is  at  liberty  to  set  out  the  whole  or  - 
the  material  parts  thereof,  which  matter  is  to  be  taken  as 
part  of  the  pleading  in  which  it  is  set  out,  sect.  56.  If  the 
deed  be  misrecited  or  not  truly  set  out,  the  opposite  party  ought,  it 
would  seem,  to  pray  to  have  the  bond  and  condition,  or  either  (as 
the  case  may  be),  enrolled  (or,  semble,  himself  to  set  them  out 
ipsissmis  verbis),  and  then  demur  (r),  or  move  to  quash  the  plea  (js). 

Upon  the  issue  of  non  est  factum,  the  plaintiff  must  prove  the 
execution  of  the  bond  by  the  defendant.  Proof  that  one,  who 
called  himself  D.,  executed,  is  not  sufficient,  if  the  witness  did  not 
know  it  to  be  the  defendant  {t).  Upon  this  issue,  the  Question  is, 
whether  it  was  the  plaintiff's  or  defendant's  deed  respectively  at  the 
time  it  is  pleaded  as  such  (w).  Thus,  where  to  a  plea  of  release  of 
the  defenaant,  the  plaintiffs  replied  non  est  factum,  on  which  issue 
was  joined,  it  was  held,  that  the  issue  was  proved  for  the  defend- 
ant, by  the  production  of  the  deed  in  a  cancelled  state,  which  had 
operated  as  a  release,  it  having  been  cancelled  by  the  releasee  after 
plea  pleaded  but  before  issue  joined  (x).  An  objection  that  the  bond 
was  executed  by  the  defendant  in  a  name  other  than  his  own,  and 
other  than  one  by  which  he  was  known  at  the  time  of  the  execu- 
tion, (if  available  at  all,)  is  not  available  to  the  defendant  under  the 
plea  of  non  est  factum  (y). 

To  prove  the  execution  of -a  bond,  the  sealing  and  delivery  must 

(r)  Com.  Dig.  Pleader,  P.  1 ;  Ferguson  verdict  for  the  variance,  under  the  plea  of 

V.  Mackreth,  4  T.  R.  371,  n.  non  est  factum. 

(«)  Kepp  V.  fTiggett,  6  C.  B.  280.     It  (0  Memot  v.  Bales,  Bull.  N.  P.  171. 

was  held  in  Gunter  v.  Smith,  Peake  Ad.  (u)   Whslpdale*s  case,  3rd  Res.  5  Rep. 

Ca.  1,  that  where  the  plaintiff  omitted  to  119 ;  Michael  v.  Scorkwith,  Cro.  Eliz.  120. 

take  either  of  these  courses,  and  replied  (x)  Todd  v.  Emly,  11  M.  &  W.  1. 

generally,  the  defendant  was  entitled  to  a  (y)  Williams  v.  Bryant,  5}A,k,^.  447. 
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be  proved.  Proof  of  the  sealing  only  is  not  sufficient.  Hence,  in 
a  case  {z)  where  the  jury  found  that  the  defendant  sealed  the  bond 
and  cast  it  upon  the  table,  and  the  plaintiff  took  it  without  any 
other  delivery,  or  any  other  thing  amounting  to  a  delivery,  the 
court  were  of  opinion,  that  this  was  insufficient ;  observing,  that  it 
was  not  like  tne  case  which  had  then  lately  been  adjudged  (a), 
where  the  obligor  had  sealed  the  bond,  and  cast  it  upon  the  table, 
saying,  "  This  will  serve,"  which  was  held  a  good  delivery ; 
because,  from  the  expressions  used  by  the  obligor,  it  appeared  to 
be  his  intention  that  it  should  be  his  deed.  If  the  obligor  says  to 
the  obligee,  "  It  is  sufficient  for  you,"  or,  "  Take  it  as  my  deed," 
or  the  like  words,  it  is  a  sufficient  delivery  (6).  In  Talbot  v.  Hodson^ 
7  Taunt.  250,  however,  it  was  held,  that  evidence  of  signing  by  the 
party  by  whom  the  deed  purported  to  be  sealed  and  delivered,  was 
evidence  sufficient  to  warrant  the  jury  in  inferring  the  sealing  and 
delivery. 

If  a  person  deliver  a  writing  sealed  to  the  party  to  whom  it  is  made, 
as  an  escrow,  that  is,  to  be  his  deed  upon  certain  conditions,  that  is 
an  absolute  delivery  of  the  deed,  being  made  to  the  party  himself  (c). 
But  a  deed  may  be  delivered  to  a  stranger  as  an  escrow  (d).  It  is 
not  necessary  that  the  delivery  of  a  deed  as  an  escrow  should  be  by 
express  words;  although  it  is  in  form  an  absolute  delivery,  yet  if  it 
can  reasonably  be  inferred  from  the  facts  attending  the  execution, 
that  it  was  delivered,  not  to  take  effect  as  a  deed  until  a  certain 
condition  was  performed,  (which  is  a  question  of  fact  for  the 
jury  (e), )  it  will  operate  as  an  escrow  (/).  Where,  therefore,  A. 
agreed  to  let  premises  to  B.  for  a  term  of  years,  B.  paying  100/. 
for  the  fixtures,  and  a  lease  was  prepared  and  engrossed,  but  B. 
only  paid  50/.  down,  and  it  was  then  agreed  that  B.  should  be  let 
into  possession  as  tenant  from  year  to  year,  on  the  terms  of  the 
intended  lease,  until  he  paid  the  balance  of  the  100/. ;  at  the  same 
time  A.  signed,  sealed,  and  delivered  the  lease,  without  using  any 
words  qualifying  the  delivery  in  any  way,  retaining  it,  however,  in 
his  own  possession ;  it  was  held,  that  the  circumstances  warranted 
an  inference,  in  fact,  that  it  was  agreed  between  the  parties  at  the 
time  of  the  execution  of  the  instrument,  that  it  should  not  operate 
as  a  lease  until  the  payment  {ff). 

Where  a  party  to  any  instrument  seals  it,  and  declares,  in  the 
presence  of  a  witness,  that  he  delivers  it  as  his  deed,  but  keeps  it 
m  his  own  possession,  and  there  is  nothing  to  qualify  that,  or  to 
show  that  the  executing  party  did  not  intend  it  to  operate  imme- 

(z)  Chamberlain  v.  Stanton,  Cro.  Eliz.  (/)  Bowker  v.  Burdekin,  11  M.  &  W. 

122;  1  Leon.  140.  147. 

(a)  1  Inst.  36,  a.  (g)  Gudgen  y.  Bessett,  6  E.  &  B.  980. 

(b)  Ibid,  The  objection  that  it  was  delivered  to  tkt 

(c)  Ibid.     But  see  Gudgen  v.  Betsett.  porty  himself  does  not  seem  to  have  been 
{d)  1  Inst  36,  a.  argued  by  counsel. 

(e)  Murray  v.  Earl  rf  Stair,  2  B.  &  C.  82. 
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diately,  except  the  keeping  the  deed  in  his  hands,  it  is  a  valid  and 
effectual  deed ;  and  delivery  to  the  party,  who  is  to  take  by  the 
deed,  or  to  any  person  for  his  use,  is  not  essential  (A).  So 
delivery  to  a  third  person  for  the  use  of  the  party  in  whose  favour 
the  deed  is  executed,  where  the  grantor  parts  with  all  control  over 
the  deed,  makes  the  deed  effectual,  although  the  person  to  whom 
the  deed  is  so  delivered  be  not  the  agent  of  the  party  for  whose 
benefit  the  deed  is  made.     S.  C 

If  there  be  a  subscribing  witness  to  the  bond  who  is  living,  can 
be  found,  and  is  capable  of  being  examined,  such  witness  is  alone 
competent  to  prove  the  execution  (i) ;  because  he  may  know  and 
be  able  to  explain  the  circumstances  of  the  transaction,  of  which 
a  stranger  may  be  ignorant.  The  confession  or  acknowledgment 
of  the  party  executing  the  bond  will  not  dispense  with  this  testi- 
mony (j).  Even  the  admission  of  the  obligor  of  the  execution  of  a 
bond,  in  an  answer  to  a  bill  in  Chancery  filed  for  the  express  purpose 
of  obtaining  such  admission,  has  been  held  insufficient  witnout 
evidence  to  account  for  the  non-production  of  the  subscribing 
witness  (A). .  Nor  can  this  rule  be  dispensed  with,  even  where  the 
instrument  is  not  the  foundation  of  tne  action,  but  only  given  in 
evidence  collaterally.  See  Per  Lord  Alvanleyy  C.  J.,  in  Manners 
v.  Postany  4  Esp.  240.  And  it  is  not  sufficient  ground  for  re- 
ceiving evidence  of  the  handwriting  of  a  witness  (which  would  be 
receivable  if  he  were  dead)  that  he  is  unable  to  attend  the  trial 
from  illness,  and  lies  without  hope  of  recovery.  Harrison  v. 
Blades,  3  Campb.  467 ;  Doe  v.  Evans,  3  C.  &  P.  221  (Z).  But  in  a 
case  where  the  defendant's  attorney  had  admitted  the  signature  of 
the  defendant,  and  the  subscribing  witness  to  the  bond.  Lord 
EUenborough  ruled,  that  this  must  be  taken  as  a  presumptive 
admission  of  all  the  subscribing  witness  professed  to  attest,  and 
Would  have  been  called  to  prove,  and  consequently,  that  it  was 
not  necessary  to  bring  proof  of  delivery.  Milward  v.  Temple,  1 
Campb.  376.  It  is  not  necessary  that  the  subscribing  witness 
should  actually  see  the  party  execute  the  bond ;  for  where  the 
witness  was  in  an  adjoining  room,  and  the  obliojor,  afler  the  execu- 
tion, brought  the  bond  to  the  witness,  and  said  that  he  had  executed 
it,  and  desired  the  witness  to  subscribe  his  name  as  a  witness, 
which  he  accordingly  did,  this  was  held  sufficient  (m).  If  there  be 
two  or  more  subscribing  witnesses,  it  is  only  necessary  to  call  one 
of  them. 

If  it  can  be  proved  that  the  subscribing  witness  is  at  the  time  of 

(A)  Dot  V.  Knight,  5  B  &  C.671.  still  applicable. 

(i)  I.  «.,  in   the  absence  of  the  party  (j)  Abbott  v.  Plumbe,  Doug.  216. 

executing  the  deed,  who  may  now  be  ex-  (Ar)  Call-v.  Dunning,  4  East,  5Z. 

aroined,  whether  he  be  a  party  to  the  suit ;  (/)  Application   to  postpone  ihe  trial 

14  &  15  Vict.  c.  99,  8.  2;  or  interested  should  be  made  in  such  a  case, 

therein ;  6  &  7  Vict.  c.  85,  s.  1.     Subject  (m)  Parke  v.  Mean,  2  B.  &  P.  217. 
to  this  remark  tlie  above  observations  are 

VOL.  I.  P  P 
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trial  dead,  or  has  become  insane  (m\  or  blind  (n\  or  is  absent  in 
a  foreign  country  (o),  whether  domiciled  abroad  or  only  absent  for 
a  temporary  purpose  (p),  or  is  out  of  the  jurisdiction  of  the 
court,  e,  g,  in  Ireland  (9),  or  is  serving  in  the  navy  somewhere  {r\ 
or  that  a  commission  of  bankruptcy  has  issued  against  him,  to 
which  he  has  never  appeared  («),  or. generally  that  intelligence  can- 
not be  obtained  of  him,  after  reasonable  inquiry  has  been  made(^) 
(and  semble,  that  circumstances  evidencing  the  bona  fides  of  the 
transaction  may  render  a  slighter  search  suflSicient  than  would  be 
required  under  circumstances  of  suspicion  («)  ),  proof  of  his 
handwriting  will  in  such  cases  be  sufficient. 

In  debt  on  bond,  without  defence ;  Willes,  C.  J.  "  If  both 
witnesses  to  the  bond  are  dead,  one  would  think  the  plaintiff  ought 
to  prove  the  obligor's  hand ;  but  the  established  rule  of  evidence 
is  otherwise,  and  it  is  sufficient  for  the  plaintiff  to  prove  both  the 
witnesses  dead,  and  the  hand  of  one  of  them."  Tomlins  v.  Talbot, 
London  Sittings,  C.  B.  M.  18  Geo.  II.  MS.  10  Leeds,  202,  part 
of  Seijt.  HilFs  collection  in  Lincoln's  Inn  Library.  So  where  a 
bond  is  attested  by  two  witnesses,  and  one  is  dead,  and  the  other 
beyond  the  reach  of  the  process  of  the  court,  proof  of  the  hand- 
writing of  the  witness  that  is  dead  is  sufficient  (x).  And  the  rule 
holds,  even  where  the  party  executing  the  deed  signs  by  a  mark 
only,  for  of  secondary  evidence  there  are  no  degrees.  Mitchell  v. 
Johnson,  M.  &  Malk.  176.  In  Wallis  v.  Delaney,  7  T.  R.  266,  n., 
Lord  Kenyan  held  it  necessary,  in  cases  of  this  kind,  to  prove  the 
handwriting  of  the  obligor,  as  well  as  the  handwriting  of  the  sub- 
scribing witness.  In  a  subsequent  case,  a  nonsuit  directed  by 
Lord  liOughboroughy  on  the  ground  that  the  handwriting  of  the 
obligor  was  not  proved,  was  set  aside  by  the  court,  and  a  new  trial 

franted(y);  and  in  Adam  v.  jfiTerr,  1  B.  &  P.  360,  BuUer,  J., 
eld,  ^'  that  the  handwriting  of  the  obligor  need  not  be  proved ; 
that  of  the  subscribing  witness,  when  proved,  is  evidence  of  every 
thing  on  the  face  of  the  paper,  which  imports  to  be  sealed  by  the 
party."  In  neither  of  the  above  cases,  however,  does  the  question 
of  identity  seem  to  have  been  discussed,  and  the  same  may  be  said 
of  CunUffe  v.  Seton,  2  East,  183,  wad  Prince  v.  Blackburn,  ibid. 
250,  where  the  only  point  made  was',  whether,  if  the  subscribing 
witness  were  abroad  or  could  not  be  found  after  reasonable  inquiry, 
evidence  of  his  handwriting  was  admissible,  and  it  was  held  that  it 
was.  In  Page  v.  Mann,  M.  &  M.  79,  and  Kag  v.  Broohman,  ibid. 
286,  where  the  objection  that  evidence  of  the  subscribing  witness's 

(m)  Currie  v.  Child,  3  Campb.  283.  .   (*)  WardelTv.  Fermor,  2  Campb.  282. 
(n)   Wood  V.  Druryy  1  Ld.  Raym.  734;  (0  Burt  v.  Walker,  4  B.  &  Aid.  697. 

Pedler  ▼.  Paige,  1   M.  &  Rob.  258  ;  but  (u)  Crosby  ▼.  Percy,  1  Taunt.  364. 

see  Crank  ▼.  Frith,  2  M.  &  Rob.  262.  (x)  Jfiam  v.  Kerr,  1  B.  &  P.  360. 

(o)  Coghlan  ▼.  Williamson,  Doug.  93.  {y)  Gough  v.    Cecil,  C.   B.    Trin.     24 

(  p)  Prince  v.  Blackburn,  2  East,  250.  Geo.  III.,  Serjt.  Hill's  MS.  21,  p.  78 ;  1 

iq)  Hodnett  v.  Forman,  1  Sta.  90.  Luders  on  Elections,  p.  317,  S.  C. 
(r)  Parker  v.  Hoskim,  2  Taunt.  223. 
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handwriting  was  no  proof  of  the  identity  of  the  defendant,  was 
taken,  Lord  Tenterden  and  Besi,  C.  J.,  held  that  no  further  evi- 
dence was  required ;  but  \i\  Nelson  \,  Whittal,  1  B.  &  Aid.  19,  which 
was  an  action  on  a  promissory  note,  Mr.  J.  Bayley  said, — "  It  is  laid 
down  in  Mr.  Phillips's  Treatise  on  the  Law  of  Evidence,  that  proof  of 
the  handwriting  of  the  attesting  witness  is  in  all  cases  sufficient 
I  always  felt  this  difficulty,  that  that  proof  alone  does  not  connect 
the  defendant  with  the  note.  If  the  attesting  witness  himself  gave 
evidence,  he  would  prove  not  merely  that  the  instrument  was 
executed,  but  the  identity  of  the  person  so  executing  it ;  but  proof 
of  the  handwriting  of  the  attesting  witness  establishes  merely,  that 
some  person  assuming  the  name  which  the  instrument  purports  to 
bear,  executed  it,  and  it  does  not  go  to  establish  the  identity  of  that 
person."  And  this  doctrine  was  finally  established  by  Whiteloche  v. 
Mmyrove,  1  Cr.  &  M.  611,  where  it  was  held,  that,  although  the 
handwriting  of  the  party  need  not  necessarily  be  proved  (for  that  is 
but  one,  among  many,  methods  of  proving  identity  {z) ),  still  that  the 
naked  evidence  of  the  handwriting  of  the  subscribing  witness  is 
not  sufficient  to  fix  a  defendant  in  such  case ;  and  that  reasonable 
evidence  must  be  given  of  the  identity  of  the  party  sued  with  the 
party  executing  the  instrument. 

Thus,  where  in  an  action  on  a  bond  against  H. ;  plea,  non  est 
factum ;  the  subscribing  witness  stated  that  he  saw  it  executed  by 
a  person  who  was  introduced  as  H.,  but  he  could  not  identify  the 
person  in  question  with  the  defendant,  the  plaintiff  was  non- 
suited (a).  So  where,  in  an  action  against  Hugh  Jones,  the  sub- 
scribing witness  stated,  that  he  saw  the  signature  written  by  a 
person  of  the  name  of  Hugh  Jones,  whose  occupation  and  resi- 
dence he  described,  but  that  he  had  had  no  communication  with 
him  since,  and  that  the  name  was  very  common  in  that  neighbour- 
hood ;  it  was  held,  that  there  was  no  evidence  to  go  to  the  jury  of 
the  identity  of  the  defendant  (J).  So  where  the  witness  stated  that 
the  handwriting  was  that  of  "  J.  S.  of  B.,  a  woolstapler,"  but  also 
that  he  knew  another  J.  S.  of  the  same  place,  also  a  woolstapler, 
the  court  inclined  to  think  there  was  no  evidence  of  the  iden- 
tity of  the  defendant  (c).  By  26  Geo.  III.  c.  67,  s.  38,  deeds  ex- 
changed in  the  East  Indies  and  attested  by  witnesses  there  are 
made  evidence  on  proof  of  the  handwriting  of  the  parties  and  of 

(«)  Others  are— that  the  defendant  waa  J.,  in  WfUteloeke  v.  Musgrove  t  that  the 

present  when  the  instrument  was  pre-  party  who  is  proved  to  have  executed  the 

pared,  Nelson  v.  Whittal ;  to  prove  assets,  instrument,  from  his  residence  or  other 

that  a  person  hearing  the  same  character  at  circumstances,  answers  the  description  of 

the  yarty  nud^  e.  ^.,  as  administrator  of  A.  him  in  such  instrument.     OreenshieldM  v. 

B.,  had  admitted  assets  in  an  answer  to  a  Crawford,  1  D.  N.  S.  439. 

bill  in  Chancery;  Henneil  v.  Li/on,  1   B.  (a)  Parkins  v.  Hawkshaw,  2  Sta.  239; 

&  Aid.  182;  and  see  Simpson  v.*  Dismore,  Middleton  v.  Sant^ord,  4  Campb.  34,  ace, 

9  M.  &  W.  47  ;  by  applications  for  pay-  (6)  Jones  y.Jon^s,  9  M.  &  W.  75. 

ment  answered  by   defendant,  or  other  (c)  Barker  v.  Stead,  8  C.  B.  946.    The 

acknowledgments  by  him  ;   per  Bayley,  case  was  decided  on  another  ground. 

P  p2 
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the  witnesses^  and  also  that  the  witnesses  are  resident  in  the  East 
Indies. 

If  the  subscribing  witness  deny  having  seen  the  deed  executed, 
the  case  stands  as  if  there  were  no  subscribing  witness,  and  other 
evidence  maybe  admitted  {d) ;  e.g.  by  proving  the  handwriting  of 
the  party  (e). 

If  the  bond  be  thirty  years  old  or  upwards,  it  may  be  given 
in  evidence  without  any  proof  of  the  execution  (/),  for  it  proves 
itself  without  calling  the  subscribing  witness,  even  if  he  is 
alive  {g).  Some  account,  however,  ought  to  be  given  of  it,  where 
found,  &c.,  in  order  to  raise  the  presumption  that  it  was  regularly 
executed  (A).  The  custody  to  be  shown  for  the  purpose  of  making 
a  document  evidence  without  proof  of  execution  is  not  necessarily 
that  of  a  person  strictly  entitled  to  the  possession ;  it  is  sufficient  if 
it  is  produced  by  persons,  whose  possession  of  it  may  be  reasonably 
accounted  for ;  although  their  custody  be  not  the  strictly  proper 
one  (i).  But  if  there  be  any  blemish  in  the  bond  by  razure  or  inter- 
lineation, the  execution  ought  to  be  proved,  although  the  bond  be 
above  thirty  years  old,  by  the  subscribing  witness,  if  living,  and  if 
he  is  dead,  by  proving  his  handwriting,  in  order  to  encounter  the 
presumption  ansing  from  the  razure,  &c.  (k) 

In  the  case  of  a  joint  bond,  if  one  obligor  only  (or  two  out  of 
three  (/) )  be  sued,  he  or  they  must  plead  the  matter  m  abatement  (m) ; 
for  advantage  cannot  be  taken  of  the  fact  in  evidence  under  rum  est 
factum  (n),  although  it  appear  upon  die  declaration  that  there  are 
other  obligors  (o);  nor  can  he  or  they  it  seems  demur  (j9),  for  the 
court  will  not  intend  upon  demurrer  that  the  other  party  or  parties 
executed  the  deed  unless  it  be  so  averred ;  Cabell  v.  vaughany  1 
Wms.  Saund.  291,  n.  (1),  in  which  latter  case  it  would  seem  a 
demurrer  would  lie,  if  it  also  appeared  on  the  declaration  that  the 
other  parties  were  alive.  But  where  it  appears  on  the  record, 
the  objection  may  be  taken  in  arrest  of  judgment  (9);  see  ante^ 
p.  506. 

ft.  Accord  and  Satisfaction, 

It  appears  from  an  obiter  dictum  in  one  case  (r),  that  to  debt  on 
bond  accord  and  satisfaction  before  the  dag  of  pagment  is  a  dis- 

{d)  Talbot  V.  Hodaan,  7  Taunt  251.  {k)  Chettle  ▼.  Pound,  BuU.  N.  P.  255. 

(e)  Fitzgerald  v.  Ehee.  2  Campb.  635.  (/)  South  v.  Tanner,  2  Taunt  254. 

(/)  Bull.  N.  P.  255.   This  rule  extends  (m)  WattMV.  Goodman,  Ld.Kaym.  1^60. 

to  other  paper  writings,  as  well  as  deeds,  (n)  Whelpdale'$  case,  6  Rep.  119,  a. 

e.  g.  old  receipts.     Fry  v.   Wood,  M.  11  (o)  South  v.  Tanner,  ubi  tup. 

Geo.   II.  B.  R.  MS. ;  BerHe  v.  Beaumont,  {p)  Gilbert  v.  Bath,  Str.  503. 

2  Price,  308  ;  and  Wynn  v.  Tyrwhitt,  4  {q)  Horner  y.  Moor,  cited  5  Burr.  2614. 

B.  &  Aid.  376.  The  jury,  in  this  case,  found  it  was  the 

{g)  Doe  V.  Burdett,  4  A.  &  £.  19 ;  Doe  deed  of  both,  and  it  appeared  on  the  de- 

▼.  Wolley,  8  B.  &  C.  24.  claration  that  both  were  living^.     If  one 

(A )  Governor  q/"  Chelsea  Water-  Works  v.  were  dead,  but  that  fact  were  omitted  in 

Cowper,  1  Esp.  275  ;  Forbes  v.  Wale,  1  W.  the  declaration,   it  might  now   be  sug- 

Bl.  532.  gested  under  sect  143  of  the  Com.  Law 

(i)  Doe  ▼.  Samples,  8  A.  &  E.  151  ;  Proc.  Act,  1852. 

Croughtom  v.  Blake,  12  M.  &  W.  208.  {r)  Jnon.,  Cro.  EHz.  46. 
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charge.  This  however  is  not  so,  for  it  is  clear  that  a  bond  cannot 
generally  be  discharged  except  by  matter  of  as  high  a  nature. 
Thus,  if  the  debt  arises  upon  an  obligation  without  a  condition, 
satisfaction  by  deed  only  can  be  pleaded  (s).  So  one  bond  cannot 
be  pleaded  in  satisfaction  of  another  (t).  So  accord  and  payment 
of  part  before  the  day,  with  a  promise  to  pay  the  residue  at  a 
future  day,  which  promise  the  ooligee  accepted  in  satisfaction  of 
the  debt,  is  not  a  good  plea;  because  the  promise  to  pay  is  execu- 
tory (u),  but  the  debt  is  certain,  and,  taking  its  essence  and  operation 
solely  by  the  specialty,  must  be  avoided  by  matter  of  as  high  a 
nature.    Slake  s  case,  antCy  p.  554. 

But  if  the  debt  arises  by  the  performance  or  breach  of  the  con- 
dition, and  not  by  virtue  of  the  Dond,  accord  and  satisfaction  is  a 
good  plea  in  dischai^e  of  the  condition,  and  must  be  so  pleaded  (or), 
for  "  though  the  bond  is  under  seal,  tJie  condition  is  of  a  thing  rest- 
ing in  evidence  only,  and  may  be  compared  to  a  matter  i»  pais''  (y). 
Thus  payment  and  acceptance  (z)  of  a  less  sum  before  the  day,  or 
at  a  different  place,  in  satisfaction,  may  be  pleiaded  in  bar  to  the 
sum  due  by  the  condition ;  for  parcel  of  the  debt,  before  the  day, 
or  at  a  different  place,  may  be  more  beneficial  to  the  obligee  than 
the  whole,  at  the  day ;  and  so  of  the  gift  of  a  horse,  hawk  or  robe, 
for  the  value  of  the  satisfaction  is  not  material  (a) ;  it  must  how- 
ever have  some  value  at  law ;  hence,  a  release  of  an  equity  of 
redemption  is  not  sufficient  (A).  And  note  the  distinction  between 
covenant,  and  bond  with  a  condition,  in  this  respect,  for  in  the 
case  of  a  covenant  the  whole  matter  is  under  the  seal  of  the  party, 
and  accord  and  satisfaction  is  no  answer  to  an  action  before  breach, 
see  ante,  p.  553 ;  but  in  a  bond  with  a  condition  it  is  not  so. 

S.   Duress, 

To  debt  on  bond  the  defendant  may  plead,  that  it  was  obtained 
by  duress  of  imprisonment.  This  plea  admits  the  deed,  and  the 
proof  of  the  issue  lies  on  the  defendant.  If  the  defendant  can 
prove  that  he  was  compelled  to  execute  the  bond,  when  he  was 
under  an  arrest,  without  legal  process,  or  by  the  process,  or  war- 
rant of  a  person  not  having  legal  authority,  it  is  sufficient  (c).  So 
if  the  arrest  was  by  warrant  from  a  justice  of  the  peace,  on  a  chaise 
of  felony,  where  there  had  not  been  any  felony  committed  (rf) ;  or 
if  the  defendant,  having  been'  arrested  under  legal  process,  was 
forced  by  tortious  usage  in  prison  (e),  it  will  be  a  duress. 

The  duress  must  be  of  the  person  of  the  defendant  or  Aw  wife  (/). 

(«)  Neale-f.  Sh^ld,  Cro.  Car.  254.  (a)  PinneN  cote,  6  Rep.  117,  a. 

(/)  Manhood  v.  Crick,  Cro.  Eliz.  716.  (6)  Pretion  ▼.  Ckriitmai,  2  Will.  86. 

(»}  BaUton  v.  Baxter,  Cro.  Eliz.  304.  (c)  Com.  Dig.  Plead.  (2  W.  19.) 

(x)  Neale  v.  Sheffield,  Yelv.  192.  (d)  Aleyn,  92. 

(y)  Per  Tindal,  C.  J.,   West  v.  Stake-  (f)  2  Inst.  482. 

way,  2  M.  &  G.  751.  (/)  Bro.  Abr.  Dureu,pL  18. 
(«)  Drake  v.  Mitchell,  8  East,  252. 
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In  1  Roll.  Abr.  687,  pi.  3,  it  is  said^  that  if  a  person  executes  a 
deed  by  duress  of  his  goods,  he  may  avoid  the  deed ;  and  20  Ass. 
pi.  14,  is  cited,  where  a  release  made  by  an  abbot,  by  duress  of  his 
cattle,  was  held  void.  But  in  Suvmer  v.  FerymaUy  cited  2  Str. 
917,  it  is  said  to  have  been  held  that  a  bond  could  not  be  avoided 
by  duress  of  goods.  Ace.  Bro.  Abr.  Duress,  pi.  16;  Skeate  v. 
Jbeaky  11  A.  &  £.  983,  which  was  a  case  of  an  agreement ;  but  it 
was  laid  down  that  there  was  no  distinction  in  this  respect  between 
a  deed  and  an  agreement  not  under  seal. 

One,  who  is  a  surety  only,  cannot  plead  that  the  bond  was 
obtained  by  duress  of  the  principal  where  the  bond  is  joint  and 
several  (^),  "  for  none  shall  avoid  his  own  bond  for  the  imprison- 
ment or  danger  of  any  other  than  of  himself  only  "  (A). 

4.  Illegal  Consideration. 

.  Immoral. — A  bond  may  be  avoided,  if  it  has  been  made  upon  an 
immoral  consideration ;  as  where  the  condition  of  the  bond  was, 
that  the  obligee  and  obligor  should  live  together  in  a  state  of  fond- 
cation  (i).  But  a  bond  given  by  a  single  (A)  or  a  married  man  (/), 
in  consideration  otpast  cohabitation  with  an  unmarried  woman,  is 
good;  because  it  shall  be  intended  as  a  compensation  for  the  wrong 
done  (m). 

In  Restraint  of  Trade  (n), — With  respect  to  bonds  made  in  re- 
straint of  trade,  it  may  be  observed,  that  total  restraints  of  trade, 
which  the  law  so  much  favours,  are  absolutely  bad,  and  that  all 
restraints,  though  only  partial,  if  nothing  more  appear,  are  presumed 
to  be  bad  (o);  but  wherever  a  sufficient  consideration  appears  (p), 
either  in  the  instrument,  or  (semble)  by  averment  (y),  to  make  it  a 
proper  and  useful  contract,  and  such  as  cannot  be  set  aside  without 
injury  to  a  fair  contractor,  it  ought  to  be  maintained,  provided  the 
restraint  is  limited  to  a  particular  place;  but  if  the  restraint  is 
general,  that  is,  not  to  exercise  a  trade  throughout  the  kingdom, 
me  bond  is  void. 

In  debt  upon  bond,  the  condition  recited,  that  the  defendant  had 
assigned  to  the  plaintiff  a  lease  of  a  messuage  and  bakehouse  in  L. 
Street,  in  the  parish  of  St.  Andrew,  Holbom,  for  the  term  of  five 
years ;  and  provided,  that  the  defendant  should  not  exercise  the 
trade  of  a  baker  within  that  parish,  during  the  same  term ;  or,  in 
case  he  did,  should  within  three  days  after  proof  thereof,  pay  to 

(g)  1  Roll.  Abr.  687,  pi.  6.  (n)  See  p.  59,  ante, 

{h)  Htucombe  v.  Standings  Cro.  Jac.  187.  (o)  Malian  ▼.  Jfay,  1 1  M.  &  W.  665. 

(i)   Walker  y.  Perkinses  Burr.  1568.  (p)  The  court  will  not  enter  into  the 

(k)  Turner  v.  Vaughan^  2  Wils.  339.  question  whether  the  consideration  given 

(/)  Nye  V.  Moteley.  6  B.  &  C.  133.  is  equal  in  value  to  the  restraint  agreed 

(m)  See  in  equity,  Hall  v.  Palmer,  3  to.     Hitchcock  v.  Coker,  6  A.  &  E.  438. 

Hare,  532  ;  Baily  v.  Chester,  5  Beav.  103.  (q)  Malian  v.  May,  iupra. 
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the  plaintiff  the  sum  of  50/.  On  demurrer  the  court  adjudged  the 
bond  to  be  good,  on  the  ground,  that  from  the  particular  circum- 
stances and  consideration  set  forth,  the  contract  app)eared  to  be 
lawful  and  useful,  and  that  the  restraint  was  a  particular  restraint, 
founded  on  a  valuable  consideration  (r).  See  also  Ckesman  v. 
Nainby,  2  Str.  739;  in  which  case  the  Courts  of  C.  P.,  K.  B.  and 
House  of  Lords,  successively  recognized  the  same  principle,  viz,^ 
that  contracts  entered  into  between  two  persons,  to  restrain  one  of 
them  from  setting  up  or  exercising  a  particular  trade  or  employment 
within  a  certain  limited  district y  ana  for  a  valuable  consideration; 
were  valid  in  law. 

Where  the  restraint  of  a  party  from  carrying  on  a  trade  is  larger 
than  the  protection  of  the  party^  with  whom  the  contract  is  made, 
can  possibly  require,  such  restraint  must  be  considered  as  un- 
reasonable in  law,  and  the  contract  which  would  enforce  it  must 
therefore  be  void(«):  as  where  the  stipulation  entered  into  by 
the  defendant  was  not  to  practise  as  a  dentist  in  any  place  where 
the  plaintiff  might  have  been  practising  before  the  expiration  of  his, 
the  defendant's,  service  with  the  plaintiff  (0-  So  a  covenant  not  to 
carry  on  the  trade  of  a  brewer  "  in  Sheffield  or  elsewhere "  has 
been  held  to  be  void  (u). 

A  restriction  general  as  to  space^  though  limited  as  to  timey  falls 
within  this  rule,  and  is  illegal  (x),  but  a  restraint  prohibiting  a  party 
from  carrying  on  trade  within  certain  limits  of  spacCy  though  un- 
limited as  to  timCy  may  be  good ;  and  the  limit  of  the  space  is  that 
which,  according  to  Uie  trade  he  carries  on,  is  necessary  for  the 
protection  of  the  party  hy  whom  the  contract  is  made  (y).  In 
Chesman  v.  Nainbt/y  the  distance  within  which  the  obligor  agreed 
not  to  exercise  the  same  trade  (of  a  linendraper)  with  the  obligee, 
was  half  a  mile  only.  In  Davis  v.  Mason,  5  T.  R.  118,  where  the 
defendant  had  bound  himself  not  to  practise  as  a  surgeon  within 
ten  miles  of  the  plaintiff's  residence,  the  court  did  not  think  the 
limits  unreasonable.  So  in  Mallan  y.  May,  where  the  trade  was 
that  of  a  dentist,  the  limits  of  London  were  held  not  too  large.  So 
in  the  case  of  a  tally-man,  where  the  limits  were  the  city  of  West- 
minster and  the  bills  of  mortality.  Colmer  v.  Clarky  7  Mod.-8vo. 
ed.)  230.  So  twenty  miles  round  a  place  in  the  case  of  a  surgeon, 
Hayward  v.  Young,  2  Chitty,  407 ;  five  miles  in  the  case  of  a  cow- 
keeper,  &c..  Proctor  v.  Sargenty  2  M.  &  G.  20;  or  butcher.  Elves 
V.  CroftSy  10  C.  B.  241.  In  the  case  of  an  attorney,  London  and 
150  miles  round  was  held  not  too  large,  Bunn  v.  Greyy  4  East, 

(r)  Mitehel  ▼.  Reynolds,  1  P.  Wms.  181.  ing  the  rest  of  the  consideration.    Price  ▼. 

(«)  Hiteheoek  v.  Coker,  6  A.  &  E.  454.  Green,  infra. 

(t)  Mallan  ▼.  May,  11  M.  &  W.  65S.  (x)  But  in  fThittaker  v.  Howe,  3  Beav. 

(«)  Hinde  ▼.   Gray,   1   M.  &  G.   195.  383,  an  agreement  not  to  practise  as  a 

Such  a  contract,  however,  is  divisible ;  solicitor  in  any  part  of  Great  Britain  fur 

for  part  of  it  is  illegal  only  in  the  sense  of  twenty  years  was  enforced  in  equity, 
being  void,  and  not  in  the  sense  of  taint-  (y)  Ward  v.  Bryne,  5  M.  &  W.  6i8. 
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190;  and  in  Tallis  v.  Tallis,  1  E.  &  B.  391,  a  covenant  not  to 
carry  on  the  "  canvassing  "  book  trade  within  150  miles  of  the 
General  Post-office,  or  in  Dublin  or  Edinbui^h,  or  within  fifty 
miles  of  either,  or  in  any  town  in  Great  Britain  or  Ireland  where 
the  plaintiff  might  then  have,  or  have  had  within  the  six  months 
preceding,  an  establishment,  was  held  legal.  But  a  district  200 
miles  in  diameter  was  held  an  unreasonable  restriction  in  the  case 
of  a  dentist.  Horner  v.  Graves^  7  Bingh.  736.  So,  within  600 
miles  of  London,  in  the  case  of  a  perfumer.  Price  v.  Green,  16 
M.  &  W.  346  iz). 

So  a  restraint  unlimited  in  point  of  time,  but  limited  as  to  certain 
persons,  is  good :  as  where  the  condition  of  a  bond  was  not  to  trade 
with  the  persons  named  in  the  schedule  thereto.  Hunlocke  v. 
Blachlawe,  2  Wms.  Saund.  156  b.  So  an  agreement  not  to  supply 
bread,  &c.  to  the  customers  ''then  dealing  at  the  premises"  of  the 
plaintiff.  Raniiie  v.  Irvine,  7  M  &  G.  969.  So  a  covenant  not 
to  be  concerned  as  attorney  for  any  person  who  had  already  been, 
"  or  should  from  time  to  time  thereafter  be,"  clients  of  the  plaintiff; 
Nicholls  V.  Stretton,  10  Q.  B.  346 ;  not  to  carry  on  the  business  of 
a  ropemaker,  except  on  government  contracts.  Gale  v.  Reed,  8 
East,  78. 

A  covenant  not  to  carry  on  a  trade,  except  as  an  assistant  to  the 
plaintiff  in  that  trade,  is  good.  TTa/Zii  v.  X^ay,  2  M.  &  W.  273.  A 
condition  not  to  practise  a  trade  at  S.,  or  within  ten  miles  thereof, 
at  any  time,  without  the  written  consent  of  K.  W.,  is  not  confined 
to  the  lifetime  of  K.  W.  Hastings  v.  Whitley,  2  Exch.  611.  In 
Hilton  V.  JEckerslei/y  6  E.  &  B.  47,  the  condition  of  the  bond  recited 
that  the  obligors,  mill-owners,  had,  in  consequence  of  societies  and 
combinations  among  their  workpeople  and  others,  whereby  persons 
otherwise  willing  to  work,  were  deterred  from  so  doing,  and  the 
legal  control  of  the  obligors'  property  was  injuriously  interfered 
with,  agreed  to  carry  on  their  works,  with  regard  to  the  amount  of 
wages,  the  periods  of  engagement  of  workpeople,  the  hours  of 
work,  the  suspension  of  their  works,  and  the  general  discipline 
and  management  thereof,  in  accordance  with  the  resolutions  of  a 
majority  of  the  obligors  present  at  any  meeting  to  be  convened ; 
on  the  performance  of  which  condition,  the  bond  was  to  be  void, 
otherwise  to  be  in  full  force  and  effect.  It  was  held,  in  the  Exch. 
Ch.,  that  the  bond  was  void,  as  restraining  each  obligor's  power  of 
carrying  on  his  trade  according  to  his  discretion,  and  for  his  own 
best  advantage. 

Other  Instances, — It  is  impossible  to  enumerate  every  species  of 
illegality,  for  which  a  bond  may  be  avoided :  but  before  I  close  this 

(«)  The  true  principle  of  admeasure-  C.  774:  and  the  populouaness  or  other- 
ment  in  these  cases  is  to  take  the  nearest  wise  of  the  district  is  immaterial.  Mailan 
mode  of  access ;   Leigh  y.  Hind,  9  B.  &       ▼.  May, 
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head,  I  cannot  forbear  to  mention  the  case  of  Collins  v.  Blantern^ 
2  Wils.  347,  which  underwent  a  long  and  serious  discussion.  It 
was  an  action  of  debt  on  bond,  in  which  the  defendant  was  jointly 
and  severally  bound  with  A.  and  B.  in  the  penal  sum  of  700/.,  con- 
ditioned for  the  payment  by  A.  and  B.  and  the  defendant,  of  the  sum 
of  350/.  The  defendant  pleaded  that  A.  and  B.,  and  three  other 
person^,  stood  indicted  by  John  Rudge,  for  wilful  and  corrupt 
perjury,  and  were  to  be  tried  at  the  ensuing  assizes  in  Stafford, 
whereupon  it  was  unlawfully  agreed,  between  Kudge  the  prosecutor, 
the  plaintiff,  and  the  five  persons  indicted,  that  the  plaintiff  should 
give  Rudge  his  promissory  note  for  350/.,  for  not  appearing  to  give 
evidence  at  the  trial,  and  that  the  obligors  should  execute  the  bond 
to  the  plaintiff  as  an  indemnity  to  the  plaintiff  for  giving  such  note : 
concluding  with  an  averment,  that  the  said  agreement  was  carried 
into  effect,  and  that  the  bond  was  given  for  the  said  consideration, 
and  no  other.  On  demurrer,  the  court  gave  judgment  for  the  de- 
fendant on  the  grounds  :  1st,  That  it  was  an  agreement  to  stifle  a 
prosecution  for  perjury, — a  crime  most  detrimental  to  the  common- 
wealth :  that  the  promissory  note  was  certainly  void,  and  conse- 
quently the  plaintiff  was  not  entitled  to  recover  upon  the  bond 
which  was  given  to  indemnify  him  from  such  note:  they  were 
both  bad  (a),  the  consideration  for  giving  them  being  wicked  and 
unlawful.  2ndly,  That  the  bond  was  void,  because  it  was  given 
for  the  purpose  of  tempting  a  man  to  transgress  the  law.  3rdly, 
That  the  special  matter  might  be  pleaded;  although  it  was  ob- 
jected, that  the  law  would  not  endure  a  fact  in  pais  dehors  a 
specialty  to  be  averred  against  it,  and  that  a  deed  could  not  be 
defeated  by  anything  less  than  a  deed ;  for  the  condition  in  this 
case  was,  for  the  payment  of  a  sum  of  money ;  but,  that  payment 
to  be  made,  was  grounded  upon  a  vicious  consideration,  which  was 
not  inconsistent  with  the  condition,  but  struck  at  the  contract  itself, 
in  such  a  manner  as  showed  that  the  bond  never  had  any  legal 
entity ;  and  if  it  never  had  any  bein^  at  all,  then  the  maxim,  that 
a  deed  must  be  defeated  by  a  deed  oF  equal  strength,  did  not  apply 
to  this  case.  The  averment  pleaded  in  this  case  was  not  contra- 
dictory to,  but  explanatory  of,  the  condition. 

The  true  meaning  of  the  above  rule,  that  matters  dehors  the 
deed  cannot  be  pleaded,  is,  that  matter  inconsistent  with  or 
contrary  to  the  deed  cannot  be  alleged,  but  matter  consistent 
with  the  deed  may  (J).  "  Since  the  case  of  Pole  v.  Harrobin" 
however,  "it  has  been  generally  understood,  that  an  obligor  is 
not  restrained  from  pleading  any  matter  which  shows  that  the 
bond  was  given  upon  an  illegal  consideration,  whether  consistent 
or  not  with  the  condition  of  Uie  bond."  Per  Lord  EHenborouahj 
C.  J.,  in  Paxton  v.  Popham,  9  East,  421,  2.     "  It  is  true,  that 

(a)  S.  P.  admitted  per  Cur.  in  Cuih^  (6)  Buekkr  ▼.  Millerd,  2  Ventr.  107. 

beri  V.  Haley,  8  T.  R.  392. 
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you  cannot  add  to  a  contract  under  seal  any  thing  to  vary  the 
contract;  but  yon  ma^  show  dehors  the  instrument,  that  such 
contract  was  entered  mto  for  an  illegal  purpose."  Per  Lord 
Abinger,  C.  B.,  The  Gaslight  Company  v.  Tumery  6  B.  N.  C.  327. 
In  debt  on  bond,  conditioned  for  die  payment  of  a  sum  of  money 
in  case  the  defendant  did  not  procure  I.  S.  then  impressed,  to  ap- 
pear and  deliver  himself  to  the  plaintiff  when  called  npop :  the 
defendant  pleaded  that  I.  S.  having  been  unlawfuUy  impressed^  the 
plaintiff  was  unwilling  to  discharge  him,  unless  he  would  a^ree  to 

Eay  a  certain  sum  of  money,  and  would  procure  the  defendant  to 
ecome  bound ;  and  thereupon  it  was  unlawfully  agreed,  that  the 
plaintiff  should  discharge  I.  S.  on  the  defendant  becoming  bound 
for  that  sum,  and  therefore  the  bond  was  void.  To  this  plea  there 
was  a  demurrer,  on  the  ground  that  the  defendant  could  not  aver 
matter  inconsistent  with  the  condition  of  the  bond ;  that  it  appeared 
by  the  condition  that  the  party  was  impressed,  which  meant  legally 
ex  vi  termini.  But  the  court  held  the  plea  to  be  good  (c).  So 
where  the  condition  of  the  bond  stated,  that  the  defendants  had 
borrowed  of  the  plaintiffs  a  sum  of  money,  which  was  to  run  at  re- 
spondentia interest,  on  the  security  of  certain  goods  shipped  from 
Calcutta  to  Ostend.  The  defendants  pleaded,  that  the  bond  was 
given  to  cover  the  price  of  goods  knowingly  sold  by  the  plaintiffs 
to  the  defendants,  for  the  purpose  of  an  illegal  traffic  from  the  East 
Indies,  without  expressly  negativing  the  &ct  that  it  was  borrowed, 
as  expressed  in  the  condition.  The  plea  was  held  good,  Le  JBlanc, 
J.,  observing,  that  after  the  cases,  breaking  in  upon  the  old  rule, 
had  determmed,  that  though  the  bond  state  nothing  illegal  upon 
the  face  of  it,  the  obligor  may  show  bv  his  plea,  that  it  was  given 
for  an  illegal  consideration,  they  had,  in  effect,  decided,  that  he 
may  show  an  illegal  consideration  different  from  the  consideration 
stated  in  the  condition.  And  when  the  plea  states,  that  the  bond 
was  given  to  cover  the  price  of  goods  lUe^ly  contracted  to  be 
sold  and  shipped,  it  does  m  effect  deny  that  it  was  given  for  money 
borrowed ;  and  it  shows  that  the  statement  in  the  condition  was 
made  colourably  in  order  to  cover  the  illegal  agreement  (c^). 

Gaming. — ^Where  the  consideration  on  which  the  bond  is  given 
is  illegal  by  statute,  the  defendant  may  take  advantage  of  it  bv 
pleading.  And  if  die  bond  contain  several  conditions,  althougn 
one  of  the  conditions  only  be  void  bv  a  statute,  yet  the  whole 
bond  is  void  (c).  Thus,  in  Fisher  v.  "Bridges,  3  E.  &  B.  642,  it 
was  held,  that  a  deed  given  to  secure  the  purchase  money  of  land 
sold  for  an  illegal  object,  viz.  that  it  might  be  sold  by  lottery, 
could  not  be  enforced.  In  Prole  v.  Wiggins,  3  B.  N.  C.  240,  a 
bond  given  in  pursuance  of  an  agreement  that  a  deed  of  appren- 
ticeship should  be  antedated,  in  order  that  the  apprentice  might  be 

(c)  Pole  ▼.  Harrobin,  S  Doug.  91.  (e)  Norton  ▼.  Symet,  Moore,  866. 

(d)  PaxUm  ▼.  Pophamf  9  East,  408. 
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admitted  to  practise  as  an  apothecary  in  two  years  instead  of  five, 
as  required  oy  statute^  was  neld  illegal. 

By  16  Car.  II.  c.  7,  s.  3,  if  any  person  shall  play  at  any  pastime 
or  game^  other  than  with  and  for  ready  money,  or  shall  bet  on  the 
sides  or  hands  of  such  as  play  thereat,  and  shall  lose  any  sum  of 
money,  or  other  thing  so  played  for,  exceeding  the  sum  of  100/.  at 
any  one  time  or  meeting,  upon  ticket  or  credit,  or  otherwise,  and 
shall  not  pay  down  the  same  at  the  time,  the  party  who  loseth 
shall  not,  m  that  case,  be  bound  to  pay  or  make  good  the  same, 
and  the  contract,  and  all  judgments,  bonds,  promises,  deeds,  and 
securities,  given  for  security  or  satisfaction  oi  the  same,  shall  be 
void.  By  9  Anne,  c.  14,  s.  1,  "All  bonds  executed  by  any  per- 
son, where  the  whole  or  any  part  of  the  consideration  is  for  money, 
or  other  valuable  thing,  won  by  gaming  or  playing  at  cards,  dice, 
tables,  tennis,  bowls,  or  other  game ;  or  by  netting  on  the  sides  or 
hands  of  such  as  game  at  any  of  the  said  games ;  or  for  repay- 
ing any  money  knowingly  lent  or  advanced  for  such  gaming  or 
betting :  or  lent  and  advanced  at  the  time  and  place  of  such  play, 
to  any  person  so  gaming  or  betting,  or  that  shall  during  such 
play  so  game  or  bet,  diall  be  void." — In  a  plea  upon  this 
statute,  it  must  be  shown  at  what  play  or  game  the  money  was 
lost;  because  that  is  matter  of  law  and  not  evidence  merely  (/); 
and  the  particular  game  specified  must  be  proved  {g).  The 
6  &  6  Wdl.-  IV.  c.  41,  in  order  to  protect  innocent  indorsees, 
transferees,  &c.  for  valuable  consideration,  repeals  the  foregoing 
statutes,  as  far  as  respects  the  rendering  void  of  biUsj  notesy  or 
mortgages^  given  for  money  won  by  gaming,  &c.,  and  enacts, 
that  they  shall  have  the  same  effect  as  if  they  had  provided 
that  such  note,  bill  or  mortgage  should  be  deemed  to  have 
been  made  for  an  illegal  consideration;  but  bonds  are  not  men- 
tioned. '^The  statute  of  Anne,  in  connection  with  the  5  &  6 
Will.  IV.  c.  41,  must  be  taken  to  avoid  all  contracts",  (i.  e,  all  of 
10/.  and  upwards;  Emery  v.  Richards^  14  M.  &  W.  728)  "for  the 
payment  of  money  won  at  play. — One  great  object  of  the  statutes 
of  Charles  II.  and  Anne  (both  of  which  must  be  construed  to- 
gether) was  to  prevent  gaming  on  credit,  and  to  confine  parties 
who  were  playing  for  money  to  such  sums  as  they  should  pay  down 
at  the  time  of  the  play"  (A). 

Hazard,  roulette,  and  certain  other  games,  are  declared  to  be 
illegal  by  12  Geo.  II.  c.  28,  s.  2  and  3,  and  18  Geo.  II.  c.  34.  See 
antey  p.  93  et  seq. 

Sale  of  Office.— By  6  &  6  Edw.  VI.  c.  16,  s.  2  and  3  (i) :— If  any 

(/)  Colbome  v.  Stockdale,  1  Str.  493.  (A)  Per  Rolfe,  B.,  AppUgartk  t.  ColUyy 

See  Com.  Law  Proc.  Act,  1852,  ■.  143.  10  M.  &  W.  782. 

(g)  Mazxinghi  v.  Stephensont  1  Campb.  (i)  As  to  what  offices  are  within  the 

291.  statute,  see  Sttrry  v.  Clifton,  9  C.  B.  110. 
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person  take  any  bond  to  receive  any  money,  fee,  reward,  or  other 
profit,  directly  or  indirectly,  for  any  office  or  offices,  or  any  part  of 
them,  or  to  the  intent  that  any  person  should  enjoy  any  office,  or 
the  deputation  of  any  office,  or  any  part  thereof  which  office,  or 
any  part,  shall  in  any  wise  touch  the  administration  or  execution  of 
justice;  or  the  receipt,  controlment,  or  payment  of  any  of  the 
king's  money,  revenue,  &c.,  customs,  &c. ;  or  which  shall  touch 
any  clerkship  to  be  occupied  in  any  manner  of  court  of  record, 
wherein  justice  is  to  be  ministered:  every  such  bond  sliall  be 
void  against  the  person  making  it.  By  the  4th  section,  offices  of 
inheritance,  or  of  the  keeping  of  any  parK,  house,  &c.,  are  excepted. 
See  Hoggins  v.  Bainbridge/VfiM^  241. 

There  were  two  principal  reasons  for  making  this  statute  (A), 
1st,  that  offices  might  be  exercised  by  persons  of  skill  and  in- 
tegrity ;  2ndly,  that  they  might  take  only  the  legal  fees  ;  for,  those 
who  buy  their  offices  will  oe  apt  to  take  more  than  their  l^al 
fees,  according  to  what  is  said  in  3  Inst.  148,  "  they  that  buy  will 
sell."  The  office  of  registrar  of  an  archdeaconry  is  an  office  within 
this  statute  (Z),  because  it  is  an  office  concerning  the  administration 
of  justice.  So  is,  it  seems,  the  office  of  under-sheriff  (m).  Where 
an  office  is  within  the  statute,  and  the  salary  is  certain,  if  the 
principal  makes  a  deputation,  reserving  a  lesser  sum  out  of  the 
salary,  and  take  a  bond  conditioned  for  the  payment  of  such  lesser 
sum,  such  bond  is  not  within  the  statute.  So  if  the  profits  be 
uncertain,  arising  from  fees,  if  the  principal  make  a  deputation, 
reserving  a  sum  certain  out  of  the  fees  and  profits  of  the  office, 
it  is  good  :  for  in  these  cases  the  deputy  is  not  to  pay,  unless  the 
profits  amount  to  so  much ;  and  though  a  deputy,  by  his  constitu- 
tion, is  in  place  of  his  principal,  yet  he  has  not  any  right  to  the 
fees,  which  still  continue  to  be  the  principal's ;  so  that,  as  to  him, 
it  is  only  reserving  a  part  of  his  own,  and  giving  away  the  rest  to 
another ;  but  where  the  reservation  or  agreement  is  not  to  pay  out 
of  the  profits,  but  to  pay  generally  a  certain  sum,  which  must  be 
paid  at  all  events,  a  bond  conditioned  for  the  payment  of  such 
sum  is  void  by  the  statute  (n) ;  even  although  it  appear  on  the 
record  that  the  profits  of  the  office  exceed  tne  sum  agreed  to  be 
paid  (o). 

So  where,  by  the  condition  of  the  bond,  it  appeared  that  A.  had 
granted  to  B.  and  C.  (the  son  of  A.)  the  office  of  registrar  of  an 
archdeaconry  for  their  lives,  and  the  terms  of  the  condition  were, 
1st,  that  B.  should  permit  C.  to  receive  all  the  profits  of  the  office: 
and,  2ndly,  that  B.  should  surrender  the  office  and  profits  when- 

(k)  Per  WilleSt  C.  J.,  Layng  v.  Payne,  forbidden  by  3  Geo.  I.  c.  15,  s.  10,  under 

Willes.  573.  a  penalty  of  500/. 

(/)   Woodward  v.  Foxe,  3  Lev.  289.  (»i)  Per  Cur,,  Godolphm  ▼.  Tudcr,  Salk. 

(to)  Browning  v.  Hatford,  Freem.  19;  468. 

but  tbe  sale  or  such  office  is  expressly  (o)  Garfirtk  ▼.  Fearon,  1  H.  Bl.  827. 
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ever  C.  should  require  it;  it  was  held,  that  this  condition  was 
within  the  provision  of  the  statute,  and  made  the  bond  void  ;  first, 
because  an  agreement  to  have  all  the  profits  was  an  s^reement  to 
receive  some  profit,  which  was  contrary  to  the  words  of  the  statute ; 
secondly,  because  either  B.  must  execute  the  office  for  nothing,  or 
he  must  take  more  than  his  legal  fees  ;  that  a  person  of  skill,  and 
of  integrity,  would  not  execute  such  an  office  tor  nothing ;  and  if 
he  had  anything  for  it,  it  must  be  by  extortion,  and  by  taking 
illegal  fees,  and  thereby  the  principal  end  of  the  statute  would  be 
eluded.  As  to  the  condition  that  B.  should  surrender  the  office  at 
the  request  of  C. ;  the  court  said  that  it  was  unnecessary  to  decide 
that,  inasmuch  as  it  had  been  held,  that  if  any  of  the  conditions  are 
void  by  statute^  the  whole  bond  is  void.  They  intimated,  how- 
ever, a  clear  opinion  that  this  branch  of  the  condition  was  void 
also ;  for  the  donor  thereby  reserved  to  himself  an  absolute  power 
over  his  officer,  which  he  ought  not  to  do.  Besides,  if  this  were 
allowed,  there  would  be  a  plain  method  chalked  out  to  evade  the 
statute ;  for  any  one  by  this  means  might  sell  an  office  for  the  full 
value.  For  let  such  a  condition  be  put  in,  let  the  bond  be  given 
for  the  full  value  of  the  office,  and  let  it  be  agreed  between  uiem, 
that  the  officer  shall  refiise  to  surrender  upon  request,  and  then  the 
grantor  will  recover  on  the  bond,  and  so  nave  the  full  value  of  the 
office  (p). 

In  Hopkins  v.  Prescott^  4  C.  B.  678,  it  was  held  that  an  agree- 
ment by  A.  to  sell  to  B.  his  business  as  a  law  stationer,  and  also 
to  resign  the  office  of  sub-distributor  of  stamps  and  collector  of  as- 
sessed taxes  which  he  then  held,  and  to  use  nis  best  endeavours  to 
introduce  B.  into  the  said  business  and  offices^  was  void  under  the 
above  statute. 

The  5  &  6  Edw.  VI.  c.  16,  was  extended  by  49  Geo.  III.  c. 
126,  to  Scotland  and  Ireland,  and  to  all  offices  in  the  gift  of  the 
crown,  or  of  any  office  appointed  by  the  crown,  and  to  all  com- 
missions, civil,  naval,  or  military,  and  to  all  offices,  &c.  under  the 
appointment  of  the  East  India  Company ;  and  the  transactions 
prohibited  by  the  two  acts  were  made  misdemeanors;  but  by 
section  7,  the  sale  of  certain  offices  in  the  palace,  and  of  commis- 
sions in  ^e  army  at  the  regulated  prices,  by  authorized  agents,  are 
excepted.  Under  the  last-mentioned  statute  it  was  held,  "  that  a 
bond  given  by  a  lieutenant  in  the  E.  I.  Company's  service  to 
repay  part  of  the  money  advanced  by  the  senior  captain  to  the 
major,  in  pursuance  of  an  agreement  to  that  effect  among  the 
officers  of  the  regiment  for  the  purpose  of  inducing  the  major  to 
resign  his  commission,  was  void.  GrcBme  v.  Wrougnton,  1 1  Exch. 
146.     See  R.  v.  Charretie,  18  L.  J.,  M.  C.  100. 

A.,  through  his  interest  with  the  commissioners  of  excise,  procured 

(p)  Layng  v.  Payne,  Willet,  671. 
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for  B.  a  supervisor's  place  in  that  office,  and  in  consideration 
thereof,  B.  gave  a  bond  for  the  payment  of  10/.  wr  ann,  to  A.,  as 
loiig  as  B.  snould  continue  in  the  office.  B.  died,  having  for  some 
years  omitted  the  payment  of  the  amount ;  whereupon  A.  brought 
an  action  on  the  bond  against  the  executrix  of  B.,  who  filed  a  bill 
in  equity  to  be  relieved  against  the  bond,  which  was  allowed  {q) ; 
and  per  Lord  Talbot,  C, — It  is  agreed  on  all  hands  that  this 
bond  is  good  at  law,  wherefore  the  representative  of  the  obligor 
is  obliged  to  come  hither  for  relief  (r).  Bonds  of  this  nature  are 
highly  to  be  discouraged;  merit,  industry  and  fidelity  ought  to 
recommend  persons  to  these  places,  and  not  interest  with  the  com- 
missioners, who,  it  is  to  be  presumed,  had  they  known  fi-om  what 
motive  the  plaintiff  at  law  applied  to  them  on  behalf  of  his  brother, 
would  have  rejected  him.  ihe  officer's  giving  money  to  a  friend 
of  the  commissioners,  for  his  interest,  is  altogether  as  Imd  as  giving 
money,  or  a  bond  for  money,  to  the  commissioners  themselves, 
which  undoubtedly  would  have  been  relieved  against.  It  is  a 
fraud  on  the  public,  and  would  open  a  door  for  the  sale  of  offices 
relating  to  the  revenue.  The  taking  away  from  the  officer,  what 
the  commissioners  and  the  treasury  think  to  be  but  a  reasonable 
reward  for  his  care  and  trouble,  and  an  encouragement  to  his 
fidelity,  must  needs  be  of  the  most  pernicious  consequence,  and 
induce  him  to  make  it  up  by  some  unlawful  means,  such  as  cor- 
ruption and  extortion ;  and  though  the  excise  was  no  part  of  the 
revenue  at  the  time  of  making  the  5  &  6  Edw.  VI.,  yet  there  may 
be  good  ground  to  construe  it  within  the  reason  and  mischief  of 
the  law,  which  is  rather  remedial  than  penal  (s).  And  see  -Hioi- 
nington  v.  Bu  Chastel,  1  Bro.  C.  C.  124. 

Simony, — Simony  is  the  corrupt  presentation  of  a  person  to  an 
ecclesiastical  benefice  for  money,  &c.  Every  contract  made  for  or 
about  any  matter  or  thing,  which  is  prohibited  and  made  unlawful 
by  any  statute,  is  a  void  contract,  although  the  statute  itself  doth 
not  mention  that  it  shall  be  so,  but  only  inflicts  a  penalty  on  the 
offender ;  because  a  penalty  implies  a  prohibition,  though  there  are 
not  any  prohibitory  words  in  the  statute.  Hence,  in  the  case  of 
simony,  although  the  31  Eliz.  c.  6  only  inflicts  a  penalty  by  way 
of  forfeiture,  and  does  not  mention  any  avoiding  of^  the  simoniacsd 

{q)  LawY.  Law,  3  P.  Wms.  391.  act  executed  in  the  hugbsnd's  life-time, 

(r)  5.  C.  Ca.  Temp.  Talb.  140.  Afterwards    the    32    Hen.    VIII.  c.   1, 

(«)  It  is  no  new  thing,  but  usual,  that  enabled  a  man  to  devise  his  lands ;  when 

an  interest  raised  by  a  subsequent  statute,  it  was  held,  that  if  a  man  were  to  devise 

should  be  under  the  same  remedy  and  lands  to  his  wife  in  satisfaction  of  her 

advantage  as  an  interest  existing  before.  dower,  and  she  should  accept  them,  this 

Thus,  at  common  law,  no  acceptance  of  a  would  be   a   bar  within  27  Hen.  VIII. 

collateral  recompense  could  bar  a  wife  of  (4  Rep.  4,  a,  b,)  because  it  is  within  the 

her  dower ;  but  the  27  Hen.  VIII.  c.  10,  same  equity  and  reason,  and  the  diversity 

made  a  jointure  to  be  a  bar,  which  at  that  is  in  the  manner  only,  not  in  tlie  thing, 

time  extended  only  to  a  jointure  made  by  See  Lam  v.  Caiton^  Salk.  17. 
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contract^  yet  it  has  been  always  held,  that  such  contracts^  being 
against  law,  are  void  (0* 

By  31  Eliz.  c.  6,  s.  5:— If  any  person  or  persons  («),  or  bodies 
corporate,  shall,  /"or  money y  reward,  gift,  pront,  or  benefit^  directly 
or  indirectly y  or  for  or  by  reason  of  any  promise^  agreement,  grant, 
bond,  covenant,  or  other  assurance  of  or  for  any  money,  &c.,  di- 
rectly or  indirectly,  present  or  collate  any  person  to  any  benefice 
with  cure  of  souls,  dignity,  prebend  or  living  ecclesiastical,  or  be- 
stow the  same  for  any  such  corrupt  consideration,  every  such  pre- 
sentation, &c.,  and  every  admission,  institution,  investiture,  and 
induction  thereupon,  shall  be  void^x),  and  it  shall  be  lawful  for  the 
crown  to  present,  &c.  to  such  benefice,  &c.  for  that  one  turn  only ; 
and  every  person,  &c.  that  shall  give  or  take  such  money,  &c.,  or 
take  or  make  any  such  promise,  &c.  or  other  assurance,  shall  forfeit 
double  the  value  of  one  year's  profit  of  such  benefice.  Sec.  (y),  and 
the  person  so  corruptly  taking,  &c.  such  benefice,  &c.  shall  dience- 
forth  be  adjudged  disabled  to  enjoy  the  same  {z). 

By  sect.  6 :— If  any  person  shall  for  money,  &c.  (other  than  for 
lawful  fees),  or  for  any  promise,  &c.  or  other  assurance  for  money, 
&c.  directly  or  indirectly  admit,  institute,  instal,  induct,  invest,  or 
place  any  person  in  any  benefice  with  cure  of  souls,  dignity, 
prebend,  or  other  living  ecclesiastical,  every  such  offender  shall 
forfeit  double  the  value  of  one  year's  profit  of  such  benefice,  &c. 
and  the  same  benefice,  &c.  shall  be  void,  and  the  patron,  &c.  shall 
present  or  collate  unto  the  same,  as  if  the  party  so  admitted,  &c. 
were  dead. — The  7th  section  provides,  that  no  title  to  confer  or 
present  by  lapse,  shall  accrue  upon  any  voidance  mentioned  in  the 
act,  but  after  six  months  next  after  notice  given  of  such  voidance, 
by  the  ordinary  to  the  patron.  By  the  8th  section:  — If  any  in- 
cumbent of  any  benefice,  with  cure  of  souls,  shall  corrvptly  resign 
or  exchange  the  same,  or  corruptly  take,  for.  the  resigning  or 
exchanging  the  same,  directly  or  indirectlv,  any  pension,  money, 
or  benefit,  as  well  the  giver  as  the  taker  tnereof  shall  lose  double 
the  value  of  the  sum  so  given,  the  one  moiety  as  well  thereof  as  of 
the  forfeiture  of  double  value  of  one  year  s  profit  to  be  to  the 
crown ;  and  the  other  to  him  that  will  sue  for  the  same,  by  action 
of  debt,  &c.  in  any  court  of  record.  . 

In  this  eighth  section  Lord  Mansfield^  C.  J.,  thought  that  the 

(0  P^  HoUf  C.  J.,  in  Beurtlett  t.  Finor,  Seau,  in  an  action  for  rent ;  Cooke  y.  Lox- 

Carth.  2-52.  ley,  5  T.  R.  4 ;  or  where  the  occupier  of  (he 

(m)  Usurpen,  as  well  as  persons  having  land  has  entered  into  a  composition  for 

title  to  present  or  collate,  are  within  this  tithes.     Brookiby  ▼.  WaiUy^  Taunt  333. 
statute;  1  Inst.  120,  a;  but  if  the  cor-  {y)  t.  e,,  the  actual  value  as  found  by 

rupt  presentation  or  collation  is  by  an  the  jury.    3  Inst.  154. 
usurper,  then  the  king  shall  not  present,  (z)  Where  the  presentee  is  not  privy  to 

but  the  right  patron.    3  Inst.  158,  154.  the  corrupt  contract,  he  shall  not  be  ad- 

(x)  So  as  to  be  defence  in  a  suit  by  the  judged  a  disabled  person.    3  Inst.  154. 
simoniacal  parson  for  tithes.    Hob.  168. 
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word '' corrupt"  was  an  emphatic  word,  and  that  if  the  presentation 
was  pure,  the  resignation  was  not  corrupt;  but  the  rest  of  the  court 
were  of  a  different  opinion,  and  thought  every  resignation  for  money  . 
was  corrupt ;  and  upon  this  construction  they  held,  that  a  bond, 
given  to  an  incumbent,  securing  to  him  an  annuity  of  equal  value 
with  the  profits  of  the  benefice  upon  his  resignation,  in  order  that 
another  person  might  be  presented,  who  might  give  a  general  bond 
of  resignation,  so  that  the  patron's  son,  when  of  proper  age,  might 
be  presented,  was  void  (a). 

By  the  12  Ann.  stat.  2,  c.  12,  s.  2:-— If  any  person  shall,  for 
money  or  profit,  or  for  any  promise,  agreement,  &c.  or  other  assur- 
ance for  money,  &c.,  directly  or  indirectly,  in  his  own  name,  or  in 
the  name  of  any  other  person,  procure  the  next  presentation  to  any 
living,  &c.  and  shall  be  presented  or  collated  thereupon,  every  such 
presentation  and  admission,  &c.  shall  be  void,  and  such  agreement 
shall  be  deemed  a  simoniacal  contract :  and  it  shall  be  lawful  for 
the  crown  to  present  for  that  turn  only;  and  the  person  so  corruptly 
accepting  such  living  shall  thenceforth  be  disabled  to  enjoy  the 
samew 

The  statutes  against  simony  apply  only  to  the  presentation  cor- 
ruptly procured  or  intended  to  be  procured.  The  presentation 
thus  procured  or  trafficked  for  is  forfeited  to  the  crown,  and 
certain  penalties  and  disabilities  are  inflicted  on  the  offenders ;  the 
statutes  contain  no  express  provision  for  avoiding  simoniacal  con- 
veyances ;  but  there  can  be  no  doubt  that  the  conveyance  even  of 
an  advowson  in  fee, — which  in  itself  is  legal, — if  it  be  made  for  the 
purpose  of  carrying  a  simoniacal  contract  into  execution,  is  void 
as  to  so  much  as  goes  to  effect  that  purpose ;  and,  if  the  sound  part 
cannot  be  separated  from  the  corrupt,  is  void  altogether.  But  K 
the  sound  can  be  fairly  separated  from  the  objectionable  part,  it 
wiU  be  good ;  although  by  the  contract  one  entire  consideration 
was  paid  for  the  whole  advowson  (ft). 

If  a  perpetual  advowson  be  sold,  when  the  church  is  void,  the 
next  presentation  will  not  pass ;  and  if  the  next  avoidance  only  be 
sold  after  the  death  of  the  incumbent,  the  sale  is  altogether  void  (c). 
But  the  purchase  of  an  advowson  in  fee,  where  no  privity  of  the 
clerk  intended  to  be  presented  appears,  has  been  held  not  to  be 
simoniacal;  although  the  incumbent  was  in  extremis  at  the  time 
when  the  purchase  was  made  (d).  So  the  purchase  of  a  next  pre- 
sentation, although  the  incumbent  was  in  extremis  within  the 
knowledge  of  both  contracting  parties,  but  without  the  privity  of, 
or  a  view  to,  the  nomination  of  me  particular  clerk,  who  was  after- 

(a)  Yonge  v.  Joneif  3  Doug.  97.     This  (6)  Greenwood  ▼.  BUkop  rf  Londmt  5 

decision  was    in    1782,  at  which    time  Taunt.  746. 
general  bonds  of  resignation  were  held  to  (c)  Per  Cur.t  6  Bingh.  17. 

be  good.  (d).  Barrett  v.  Glubb,  2  W.  Bl.  1052. 
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wards  presented,  is  not  void  on  the  ground  of  simony  (e).  The 
sale  of  the  advowson  of  a  church  which  is  full  is  not  simoniacal 
by  reason  of  the  incumbency  being  at  the  time  of  sale  voidable  at 
the  election  of  the  patron :  but  a  conveyance  under  such  sale  will 
not  pass  the  right  of  immediate  presentation  (/). 

An  agreement  entered  into  by  a  curate,  as  the  consideration  for 
his  taking  the  curacy,  acknowledging  the  amount  of  a  less  sum  as 
immemorially  due  to  the  curate  than  really  was  due,  with  the 
object  of  estopping  him  from  insisting  on  his  right  as  curate  to  the 
small  tithes,  is  simoniacal  as  affording  a  benefit  to  the  party  pre- 
senting (^r). 

If  the  patron  takes  of  the  clerk  a  bond,  conditioned  for  the  per- 
formance of  a  legal  act,  e,  g.^  to  pay  a  sum  of  money  to  the  son  of 
the  last  incumbent  for  a  certam  time  (/^);  to  resign  when  the 
patron's  nephew  attains  his  full  age  (i);  to  resign  on  three  months' 
notice  to  be  given  by  the  patron,  in  order  that  the  patron's  son 
may  be  presented,  and  to  keep  the  buildings  in  repair  (A) ;  to  reside 
on  the  living,  or  to  resign  in  case  of  not  returning  after  notice,  and 
also  not  to  commit  waste  on  the  parsonage-house  (/) ;  it  has  been 
held,  that  such  bonds  are  good,  and  that  they  can  not  be  avoided 
on  the  ground  of  simony. 

Resignation  Bonds, — With  respect  to  general  resignation  bonds, 
or  bonds  by  a  clergyman,  conditioned  to  resign  at  the  request  of 
the  patron,  without  expressing  the  object  for  which  such  resignation 
was  intended,  the  history  of  the  law  is  very  curious.  A  long  train 
of  decisions,  commencing  with  Johnes  v.  Lawrence  (i»),  had  esta- 
blished that  such  bonds  were  legal.  Bishop  Stillingfleet,  however, 
had,  in  1698,  written  an  elaborate  discourse  against  these  decisions ; 
and,  when  the  case  of  Ffytche  v.  I'he  Bishop  of  London  occurred, 
Mr.  J.  BuUer  declared,  that  he  had  searched  with  little  effect  to 
find  out  on  what  principle  those  decisions  were  founded ;  and  that, 
after  all  the  labour  he  had  bestowed  upon  the  subject,  it  did  seem 
to  him  that  they  were  destitute  of  all  sense,  reason,  or  principle. 
But  still  they  were  so  numerous,  -  they  had  arisen  at  so  many 
different  periods,  all  the  judges  for  near  two  centuries  past  had 
been  so  uniformly  of  the  same  opinion,—  the  law  had  been  received 
not  only  in  Westminster  Hall,  but  through  the  whole  kingdom  as 
so  firmly  settled,  and  mankind  had  so  universally  acted  upon  that 
idea,— that  be  thought  it  would  be  very  dangerous  to  overturn  or 
even  to  shake  it.  Whilst,  however,  the  courts  of  common  law 
upheld  these  bonds,  the  courts  of  equity  took  care  that  an  improper 

(e)  Fax  Y.  Bishop  qf  Chester,  6  Bingh.  1.  (/)  Bagshaw  ▼.  Bossley,  4  T.  R.  78. 

(/)  AUton  V.  Allay,  7  A.  &  E.  289.  (m)  Cro.  Jac.  248— 274v     See  Babing- 

Kg)  R.W.  Bishop  o/ Oxford,  7  East,  600.  ton  v.    fVood,  Cro.  Car.  180;   Watson   v. 

{h)  Baker  v.  Mounford^^oy,  142.  Baker,  T.  Raym.  175  ;  Peele  v.  Com.  Car. 

(•)  Per  Lord  MaccU^field,  in  Peele  ▼.  lisle,  Str.  227  5    Windham  v.  Boyer,  T.  27 

Ca^^W,  Str.  634.  Geo.  II.:  Hesketh  y.  Gray,  Sayer,  186; 

(k)  Partridge  ▼.  WhUton,  4T.  R.  869.  Amb.  268. 
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U8e  should  not  be  made  of  them ;  and  whenever  the  patron  put 
such  bond  in  suit  for  an  illegal  purpose,  e.  g,  to  discharge  himself 
from  a  claim  of  tithe  or  the  like,  injunctions  were  granted  to  stay 
proceedings  in  the  actions  (n).  The  validity  of  a  general  resigna- 
tion bond  by  a  clergyman  was  agitated  for  the  last  time  in  the 
case  above  aJluded  to,  of  Ffytche  v.  The  Bishop  of  London  ;  and, 
although  the  Court  of  C.  P.  and  K.  B.  (o),  as  the  case  came  re- 
spectively before  them,  considered  themselves  as  bound  by  the 
authorities,  and  decided  in  favour  of  the  bond,  yet  upon  a  writ  of 
error  being  brought  in  parliament,  their  judgment  was  reversed, 
(although  all  the  judges,  except  Eyre^  C.  B.,  had  declared  their 
opinion  in  favour  of  the  bond,)  upon  the  motion  of  Lord  Thurlow^ 
Ch.,  by  a  division  of  nineteen  against  eighteen  peers. 

The  ground  of  this  decision  appears  to  have  been,  that  such  a 
bond  was  simoniacal  and  against  the  31  Eliz.  c.  6,  and  not  that  it 
was  contrary  to  the  general  principles  of  the  common  law  (7?). 
Hence,  notwithstanding  this  decision,  the  judges  afterwards,  in 
cases  to  which  the  statute  agaiast  simony  did  not  apply,  considered 
themselves  as  bound  by  prior  authorities  (y).  Therefore  it  was 
held,  that  a  bond  given  by  a  schoolmaster  of  an  ancient  public 
school,  to  resign  at  the  request  of  his  patron,  was  good  (r).  Law- 
rence, J.,  however,  entertained  considerable  doubts  upon  this 
question,  influenced,  as  it  appears,  by  the  arguments  which  had 
prevailed  against  the  validity  of  general  resignation  bonds  by 
clergymen.  After  the  case  of  The  Bishop  of  London  v.  Pfytche, 
special  bonds  of  resignation,  L  e.  bonds  of  resignation  in  favour  of 
a  particular  person,  or  of  one  of  two  specified  persons,  were  for 
some  time  considered  as  not  illegal  {s) ;  this  point,  however,  came 
under  the  review  of  the  House  of  Lords,  in  Fletcher  v.  Lord 
Sondes  (t).  In  that  case  Fletcher  had  given  a  bond  to  the  patron 
of  the  living,  Lord  Sondes,  from  the  condition  of  which  it  ap- 
peared that  the  obligee.  Lord  Sondes,  was  the  patron  of  the  rectory 
of  Kettering,  which  rectory  was  then  vacant  by  the  death  of  the 
incumbent ;  that  Lord  Sondes  had  presented  Fletcher,  the  obligor, 
to  supply  the  vacancy,  and  that  Fletcher  had  agreed  to  resign  upon 
request, /or  the  sole  purpose  that  the  owner  of  the  advowson  might  he 
enabled  to  present  thereto  either  H.  W.  or  It,  W,,  when  the  party  to 
be  presented  should  be  capable  of  taking  the  dame.  On  the  case 
being  brought  before  the  House  of  Lords,  nine  of  the  judges  de- 
livered their  opinion,  three  in  favour  of  the  bond,  and  six  against 
it.  The  case  was  adjourned  ;  and  on  the  9th  of  April,  1827,  Lord 
Fldon,  Ch.,  deliveredf  the  decision  of  the  House,  that  the  bond  in 

(n)  Durston  v,  Sandytf  1  Vern.   411;  rately.     1  East,  487,  n.  a. 
HiUiard  v.  Stapeiton,  1  Eq.  Ca.  Abr.  86.  (9)  See  Bagshaw  v.  Bostley,  4T.  R.  78. 

(0)  1  East,  487.  (r)  Legh  v.  'Lewis,  1  East,  391. 

(p)  See  Cunningham's  Law  of  Simony,  (s)  See  the  opinion  of  Dampier,  J.,  io 

in  which  the  proceedings  in  the  House  of  Newman  v.  Newm€tn,  4  M.  &  S.  71. 
Lords  are  reported  very  fully  and  accu-  (/)  3  Bingh.  501. 
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question  was  void ;  he  being  of  opinion  that  the  decision  in  the 
Bishop  of  London  v.  Ffytche  governed  the  case. 

In  consequence  of  the  above  decision,  the  7  &  8  Geo.  IV.  c.  25, 
was  passed,  by  which  it  was  enacted,  that  no  presentation  to  any 
spiritual  office  made  before  the  9th  of  April,  1827,  should  be  void, 
on  account  of  any  agreement  to  resign,  when  some  person,  or  one 
or  two  persons,  specially  named,  should  become  qualified  to  take 
the  office,  and  that  the  parties  to  the  agreement  should  not  be 
subject  to  any  penalties  on  account  of  the  agreement ;  and  that 
engagements  made  before  the  9th  of  April,  1827,  for  the  resigna- 
tion of  any  benefice,  &c.  in  favour  of  some  person,  or  one  or  two 
persons  so  specially  named,  should  be  valid,  &c.  The  above  act  was 
retrospective  merely,  but  in  the  following  year  the  9  Geo.  IV.  c.  94, 
was  passed,  for  rendering  valid  bonds,  covenants  and  other  as- 
surances for  the  resignation  of  ecclesiastical  preferments,  in  certain 
specified  cases ;  the  material  provisions  of  which  are : — 

1  st.  The  engagement  must  be  bona  fide.  2nd.  The  purpose  must 
be  manifested  in  the  terms  of  the  engagement.  3rd.  The  engage- 
ment must  be  entered  into  before  the  appointment  to  the  benefice. 
4th.  The  resignation  must  be  in  favour  of  any  one  person  named 
and  described,  or  if  two  persons  are  named  and  described,  each  of 
them  shall  be,  either  by  blood  or  marriage,  an  uncle,  son,  grandson, 
brother,  nephew,  or  grand-nephew  of  the  patron,  or  one  of  the 
patrons  (not  merely  a  trustee),  or  of  one  of  the  persons  for  whom 
the  patron  is  trustee,  or  of  the  person  by  whose  appointment  the 

Cresentation  is  made,  or  of  any  married  woman,  whose  husband  in 
er  right  shall  be  patron,  or  one  of  the  patrons,  or  of  any  other 
person,  in  whose  right  the  presentation  is  made.  5th.  The  instru- 
ment, by  which  the  engagement  is  entered  into,  must  be  deposited 
within  two  calendar  months  after  its  date  in  the  office  of  the  regis- 
trar of  the  diocese,  wherein  the  benefice  is  locally  situate ;  and 
shall  be  open  to  inspection,  and  an  office-copy  thereof  shall  be 
admitted  in  evidence.  6th.  The  resignation  must  refer  to  the 
engagement  in  pursuance  of  which  it  is  made,  and  must  state  the 
name  of  the  person  for  whose  benefit  it  is  made.  7th.  Such 
person  must  be  presented  within  six  calendar  months  after  notice  of 
the  resignation. 

The  statute,  however,  is  confined  to  such  persons  only  as  are 
entitled  to  the  patronage  of  the  spiritual  office  as  private  property  ; 
and  does  not  extend  to  cases  where  the  presentation,  &c.  is  made 
by  the  King  in  right  of  the  crown,  or  the  Duchy  of  Lancaster,  or 
by  any  ecclesiastical  person,  body  corporate,  or  other  person  in 
right  of  any  office  or  dignity,  or  by  any  company,  or  trustees  for 
charitable  or  other  public  purposes. 
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5.  Infancy, 

An  in&nt  may  bind  himself  by  a  single  bill  (u)  to  pay  for  neces- 
saries; but  if  he  enters  into  an  obligation  with  a  penalty,  such 
obligation  may  be  avoided  by  a  plea  of  infancy  (or).  Whether  such 
an  obligation  be  void  or  voidable  appears  to  have  been  a  vexata 
questio  (y).  See  Morning  v.  Knopp^  Cro.  Eliz.  700.  Authorities 
tending  to  show  that  it  is  void  are,  Noy's  Rep.  85 ;  Delacel  v. 
Clare,  Com.  Dig.  Enfant  (C.  2) ;  Bull.  N.  P.  182.  "  If  an  infant 
become  indebted  for  necessaries,  and  give  a  bond  in  a  penalty  for 
the  money,  it  will  not  extinguish  the  simple  contract  dent ;  for  the 
bond  is  void.''  The  case  of  Ayliffe  v.  Archdaky  however,  which  is 
quoted  by  Mr.  J.  Bulier  as  the  authority  for  the  above  position, 
does  not  fully  bear  it  out.  Authorities  tending  to  prove  that  such 
obligation  is  voidable  only,  are  Edmund's  case,  cited  1  Leon.  114; 

2  Roll.  Abr.  146,  (A.)  4;  Litt.  s.  259;  Perk.  s.  12;  1  Bl.  Com. 
466 ;  Tapper  v.  Davenant,  3  Keb.  798 ;  Salk.  279,  per  Treby,  C.  J. 
That  the  contracts  of  infants  generally  are  voidable  only,  and  not 
void,  is  clear  {ante,  p.  140) ;  but  it  seems  they  cannot  be  ratified  after 
the  infant  comes  of  age,  except  by  an  instrument  of  as  high  a  nature 
as  that  which  created  the  original  obligation.    BayUs  v.  Dineley, 

3  M.  &  S.  477. 

Infancy  cannot  be  given  in  evidence  under  the  general  issue  {«). 
Upon  the  principle  which  exempts  an  infant  from  a  penalty,  it  has 
been  held,  that  a  person  may  recover,  in  an  action  for  money  had 
and  received,  a  sum  which,  while  an  infant,  he  had  paid  in  ad- 
vance towards  the  purchase  of  a  share  in  the  defendant's  trade, 
which  sum  was  to  be  retained  by  the  defendant  as  a  forfeiture,  if 
the  plaintiff  failed  to  fulfil  an  agreement  to  enter  into  partnership 
with  the  defendant  (a).  An  in&nt  cannot  give  a  security  for  in- 
terest; consequently  to  a  bond  with  a  penalty,  conditioned  for 
payment  of  interest  as  well  as  principal,  mfiemcy  may  be  pleaded 
m  bar  (A). 

6.  Payment,  p.  596. 

Solvit  ad  Diem,  p.  597. 
Solvit  post  Diem,  p.  5\)%, 

Payment.  —At  the  common  law,  it  was  a  general  rule,  that  where 
an  action  was  grounded  on  a  deed,  the  defendant  could  avoid  it  by 
matter  of  as  high  a  nature  only,  as  by  an  acquittance  under  seal. 
Hence  to  debt  on  a  single  bill,  payment  merely  without  an  acquit- 
tance could  not  properly  be  pleaded  (c);  although,  if  it  were,  and 

(«)  RuMMell  Y.  Lee,  1  Lev.  86;  see  ante,      made  any  alteration  in  the  law  in  this 

138,  n.  (c).  respect? 


(<)  Ayfife  v.  Archdale,  Cro.  Eliz.  920.  («)  Whelpdale'e  caw,  2nd  Res.  5  Rep. 

{y)  Supposing  such  a  bond  to  have  119,  a,  and  8  PI.  R.  H.  T.  185S. 
been  void  at  common  law,  on  the  ground  {a)  Corpe  v.  Overton,  10  Bingh.  252. 

of  its  being  manifestly  prejudicial  to  the  (6)  FUher  v.  Mowbray,  8  East,  330. 

infant,  qtuere  has  the  4  Ann.  c  16,  s.  13,  (c)  Doct  Plac.  107. 
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issue  joined  thereon,  and  found  for  the  plaintiff,  it  was  held  to  be 
aided  by  the  statutes  of  jeofails.  NichoTs  case,  6  Rep.  43,  a. 
But  now,  by  4  Ann.  c.  16,  s.  12,  where  debt  is  brought  on  any 
single  bill,  payment  of  the  money  due  thereon  may  be  pleaded  in 
bar.  To  debt  on  bond,  voith  a  condition  for  the  payment  of  money 
on  a  day  certain,  the  defendant  might,  even  at  common  law,  have 
pleaded  payment  at  the  day  {d)\  because  guch  plea  was  in  effect 
a  plea  of  performance  of  the  condition  merely. 

Solvit  ad  Diem.— A  plea  of  payment,  from  the  language  of  the 
plea  when  the  pleadings  were  drawn  in  Latin,  has  obtained  the 
name  of  a  plea  of  solvit  ad  diem.  This  is  the  proper  form  of  plea, 
as  well  where  the  money  has  been  paid  before  the  day,  as  where  it 
has  been  paid  at  the  day.  Indeed,  in  the  case  of  a  bond  condi* 
tioned  for  payment  at  a  day  certain,  if  the  money  has  been  paid 
before  the  day,  solvit  ad  diem  is  the  only  proper  plea  (e) ;  for  if  the 
defendant,  agreeably  to  the  fact,  should  pleaa  payment  before  the 
day,  and  issue  should  be  joined  thereon,  and  a  verdict  found  for 
the  plaintiff,  and  judgment  accordingly,  such  judgment  might  be 
reversed  on  error;  because  there  would  still  remain  a  possibility 
that  the  money  was  paid  at  the  day,  in  which  case  the  plaintiff 
would  not  have  had  any  cause  of  action.  Hence,  in  the  case  of 
payment  before  the  day,  the  defendant  must  plead  a  payment  at 
the  day ;  and  then,  if  issue  is  joined  thereon,  proof  of  payment 
before  the  day  will  be  suflBcient  to  support  the  defendant's 
plea  (/).  Not  that,  in  the  case  of  a  bona  conditioned  for  pay- 
ment at  a  certain  day,  there  can  properly  be  any  legal  performance 
of  the  condition,  but  by  payment  at  the  day,  but  payment  before 
the  day  may  be  given  in  evidence  on  solvit  ad  diem,  and  for  this 
reason,  that  the  money  is  considered  as  a  deposit  in  the  hands 
of  the  obl^ee  until  the  day  arrives,  and  then  it  is  actual  payment. 
Tri/on  V.  Carter,  7  Mod.  231. 

Where,  however,  a  bond  is  conditioned  for  the  payment  of 
money  on  or  before  such  a  day,  the  defendant  may  plead  payment 
before  the  day,  if  the  fact  be  so ;  and  the  plaintiff  cannot  demur  to 
such  plea,  as  tendering  an  immaterial  issue ;  but,  if  no  payment 
has  in  fact  been  made,  ought  to  reply,  "  that  the  money  was  not 
paid  at  the  day  mentioned  in  the  plea,  nor  at  any  time  before  or 
afler  that  day"  (see  2  Wms.  Saund.  48  a,  note  (A) ),  which  will  bring 
the  point  to  the  material  and  proper  issue,  whether  it  has  ever  been 
paid  at  all  or  not  (g).  But  if  to  a  Bond  so  conditioned  the  de- 
fendant pleads  payment  on  the  day,  and  issue  is  joined  thereon, 
and  verdict  for  tne  plaintiff,  a  repleader  must  be  awarded,  as  being 
an  immaterial  issue ;  for  such  verdict  does  not  find  any  breach  of 

(rf)  Doct.  PUc.  107.  (/  )  Bond  v.  Richardton,  Cro.  Eliz.  142. 

U)  Holm*  T.   Broket,  Cro.  Jac.   434  ;  (g)  Fletcher  ▼.  Hennington,  2  Burr.  941. 

Merni  ▼.  Josielyn,  10  Mod.  147. 
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the  condition,  because  the  money  might  have  been  paid  before  the 
day,  which  would  have  been  a  performance  of  the  condition  (A). 

Solvit  post  Diem. — The  bond  being  forfeited  by  the  non-payment 
of  the  money  on  the  day  mentioned  in  the  condition,  a  payment 
after  the  day  could  not  be  pleaded  at  the  common  law ;  but  by  4 
Ann.c.  16,  a.  12, — "Where  an  action  of  debt  is  brought  upon  any 
bond  which  hath  a  condition  or  defeasance  to  make  void  the  same 
upon  payment  of  a  lesser  sum  at  a  day  or  place  certain,  if  the 
ooligor,  his  heirs,  executors  or  administrators,  have,  before  the 
action  brought,  paid  to  the  obligee,  his  executors  or  administrators, 
the  principal  and  interest  due  by  the  defeasance  or  condition 
of  such  bond,  though  such  payment  was  not  made  strictly  accord- 
ing to  the  condition  or  defeasance,  yet  it  shall  and  may  nevertheless 
be  pleaded  in  bar  of  such  action,  and  shall  be  as  effectual  a  bar 
thereof  as  if  the  money  had  been  paid  at  the  day  and  place  ac- 
cording to  the  condition  or  defeasance,  and  had  been  so  pleaded.'* — 
The  meaning  of  this  section  is,  that  any  payment,  which,  if  made 
at  the  very  day,  would  be  pleadable  as  a  defence  at  common  law, 
may,  if  made  after  the  day  and  before  action,  be  pleaded  under 
the  statute  (i).  If  the  bond,  therefore,  is  for  the  payment  of  a  sum 
of  money  on  a  certain  day  and  interest  hi  tne  meantime,  the 
defendant  may  before  that  time  ]^ead  solvit  post  diem  to  the  interest 
alone  (A).  Secus,  if  by  the  non-payment  of  interest  the  bond  has 
become  forfeited  (Z).  The  form  of  plea  under  the  statute  is,  that 
the  defendant,  after  the  day  mentioned  in  the  condition,  and  before 
the  commencement  of  the  suit,  paid  the  money  mentioned  in  the  con- 
dition, with  interest, 

A  bond  for  the  payment  of  aM)ney  by  instalments  is  (semble) 
within  the  above  section  (m),  unless  on  the  non-payment  of  any 
instalment  the  bond  is  forfeited  (n).  So  are,  it  seems,  annaity  (o)  and 
post  obit  bonds  (p),  and  bonds  payable  generally  on  a  contingency, 
on  the  happening  thereof  (y).  The  section  is  confined  to  payments 
only ;  hence  a  tender  ana  refusal  of  principal  and  interest  after 
the  day,  and  before  action  brought,  cannot  be  pleaded  (r).  And  to 
>ayments  of  the  w?iole  sum  due ;  hence  payment  of  part  cannot 
e  pleaded  as  to  so  much  {s).  Where  the  obligee  of  a  bond 
receives  the  whole  principal  after  it  is  payable,  he  cannot  recover 
interest  in  an  action  on  the  bond,  as  solvit  post  diem  is  a  good 
plea  (0. 

Formerly,  if  a  bond  had  lain  dormant  for  twenty  years  or  more, 

(*)  Tryon  v.  Carter,  Str.  994.  (p)  Murray y. Earl rfSt^r,  2  B.  &  C.82. 

{i)  Per    Pattettm,    J.,     Hodgkinson    v.  (g)Per/1lderson,^.,Enslandv.Waisn, 

Wyatt,  1  D.  &  L.  668.  11  M.  &  W.  333  ;  Robinton  v.  Brown,  3 

Ik)  Hodgkinson  v.  fVyatt,  supra.  C.  B.  54. 

(/)  MarHage  v.  Marriage,  1  C.  B.  761.  (r)   UnderhiU  v.  Matthews,  BuU.  N.  P. 

m)  Bonqfous  v.  Rybot,  3  Burr.  1370.  171,  and  see  Player  v.  Bandy,  10  Mod.  26. 

n)  Marriage  v.  Marriage,  supra.  («)  Ashhee  v.  Pidduek,  1  M.  &  W.  564. 

o)  milie  V.  miks,  Dougl.  520.  (t)  Dixon  v.  Parkes,  1  Esp.  110. 
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without  payment  of  interest  or  other  circumstance  to  account  for 
the  acquiescence,  this  was  evidence  sufficient,  whence  a  jury  might 
have  presumed  payment ;  now,  by  3  &  4  Will.  IV.  c.  42,  s.  3,  all 
actions  of  debt,  upon  any  bond  or  other  specialty,  shall  be  com- 
menced within  twenty  years  after  the  cause  of  such  action  or  suit. 
In  the  case  of  a  post  obit  bond,  this  is  the  death  of  the  party  on 
whose  decease  the  sum  secured  is  payable  (u).  Where  a  bond  is 
conditioned  for  the  performance  of  a  series  of  acts  at  stated  times, 
though  there  may  have  been  a  forfeiture  by  reason  of  the  non- 
performance of  the  first  act  in  that  series,  yet,  if  default  be  made  in 
the  performance  of  subsequent  acts,  a  new  cause  of  action  arises 
upon  each  default,  and  the  statute  runs  from  that  (or). 

7.  Release, 

To  debt  upon  bond,  the  defendant  may  plead  a  release,  by  the 

ElaintiflT,  after  the  bond  given ;  and  if  the  release  has  been  obtained 
y  fraud,  that  may  be  replied  (y).     See  Craib  v.  D'Aeth,  7  T.  R. 
670,  n. 

If  there  are  two  or  more  obligees,  a  release  by  one  will  be  a  bar 
to  aU  iz).  In  debt  on  bond,  by  several  plaintiffs,  as  trustees,  the 
defendant  pleaded  a  release  from  one  of  the  plaintiffs.  On  de- 
murrer, the  plea  was  held  good ;  for  the  obligees  only  had  the  legal 
interest,  and  consequently  the  right  to  release  ;  and  a  release  from 
the  one  was  a  release  from  the  others  (a).  If  there  are  two  or  more 
obligors,  a  release  to  one  may  be  pleaded  in  bar  by  the  other, 
whether  the  bond  be  joint  (6),  or  joint  and  several  (c),  for  there  is 
but  one  duty  extending  to  all  the  obligors,  and  therefore  a  discharge 
of  one  is  a  discharge  of  all.  The  reason  why  a  release  to  one 
debtor  releases  all  jointly  liable  is,  because,  unless  it  were  held  to 
do  so,  the  co-debtor,  after  paying  the  debt,  mieht  sue  him  who 
was  released  for  contribution,  and  so  in  effect  he  would  not  be 
released  (rf).  But  in  the  case  of  a  joint  bond,  a  release  given  by 
the  obligee  to  the  representative  of  one  of  the  obligors,  does  not 
discharge  the  co-obligor,  for,  being  a  joint  bond,  on  the  death  of 
one  obligor,  it  survived  to  the  other  (e). 

(it)  Tkckey  ▼.  Hawkiru,  4  C.  6.  655.  Oagett,  1 1  M.  &  W.  84,  the  court  refused 

(x)  Per  Lord  Campbell,  C.  J.,  j4mott  ▼.  to  set  aside  a  plea  of  release,  where  the 

Holden,  18  Q.  B.  608.  releasor  had  an  immediate  interest  in  the 

(y)  In  Legh  v.  Legk^  1  B.  &  P.  447,  money   sought  to  be  recovered,  and  no 

where  the  obligor,  after  notice  of  the  bond  fraud  was  shown.    Such  a  plea  may  be  set 

having  been  assigned,  took  a  release  from  aside   at   the  instance  of  the   plaintifTs 

the  obligee,  and  pleaded  it  to  an  action  attorney.    Wright  v.  Burroughei,  3  C.  B. 

brought  by  the  assignee  in  the  name  of  344 ;  if  fraud  be  shown,  Jones  v.  Bonner, 

the  obligee,  the  court  (exercising,  as  it  2  Exch.  230. 

should   seem,   an  equitable  jurisdiction)  (s)  2  Roll.  Abr.  410(D)  1. 

set  aside  the  plea.     In  order  to  call  upon  (a)  Bayley  v.  Loyd^  7  Mod.  250. 

the  court  to  exercise  this  equitable  juris-  {h)  2  Roll.  Abr.  412,  (G.)  pi.  4. 

diction,  it  must  be  clearly  made  out,  that  (c)  IHd.  pi.  6 ;  1  Inst  282,  a. 

there  has  been  a  fraud  by  some  person  \d)  Per  Patteton,  J.,  North  v.  Wak^ld, 

upon  the  plaintiff,  and  that  the  defendant  13  Q.  B.  641. 

was  a  party  to  that  fraud.     In  Phillip*  v.  («)  Aehbee  v.  Pidduck,  1  M.  &  W.  564i 
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A  release  to  one  obligor  is  a  release  to  both  in  eqaity,  as  well  as 
in  law  ( /').  It  is  immaterial  whether  the  release  be  by  deed,  or  by 
operation  of  law  (g) ;  for  where  the  obligee  in  a  joint  and  several 
bond  made  one  of  two  obligors  his  executor,  who  administered 
and  died ;  it  was  held,  that  the  surviving  obligor  was  discharged  : 
for  a  personal  action  once  suspended  by  the  voluntary  act  of  the 
party  entitled  to  it,  is  for  ever  gone  and  discharged  (A).  So  where 
the  obligee  in  a  joint  and  several  bond  made  one  of  two  obligors 
his  executor,  with  others,  and  the  obligor  executor  administered ;  it 
was  held,  that  the  action  was  discharged  as  to  all  the  obligors  (0- 
But  where  one  of  two  obligors  makes  the  oblige  his  executor,  the 
debt  is  not  extinguished,  unless  the  obligee  has  assets  in  his  hands 
to  the  amount  of  the  sum  due  on  the  bond  (A).  So  where  one  of 
two  obligors  makes  the  obligee  and  another  executors,  and  the  obligee 
refuses,  the  debt  is  not  released  or  discharged,  unless  there  be 
assets,  and  the  obligee  or  his  executor  may  sue  for  the  debt  (/). 
So  if  a  sole  debtor  make  his  creditor  and  another  person  executors, 
and  the  creditor  neither  proves  the  will  nor  acts  as  executor,  he 
may  maintain  an  action  against  the  other  for  his  demand  on  the 
testator.  Rawlinson  v.  Shaw,  3  T.  R.  557.  If  a  feme  obligee 
take  the  obligor  to  husband,  this  is  a  release  in  law ;  so  if  there 
be  two  feme  obligees,  and  one  of  them  takes  the  debtor  to  hus- 
band (m).  The  like  law  is,  if  two  be  bound  in  an  obligation  to  a 
feme  sole,  and  she  takes  one  of  then\  to  husband,  and  the  husband 
dies,  the  wife  shall  not  have  an  action  against  the  other  obligor  (n). 
But  where  a  man,  on  the  day  of  his  marriage,  gave  a  bond  to  the 
woman,  to  whom  he  was  to  be  married,  by  which  he  stipulated 
that  his  representatives  should,  within  twelve  months  after  his 
death,  pay  to  his  widow,  or  her  representatives,  a  sum  of  money ; 
and  the  marriage  took  place,  and  afterwards  the  husband  died; 
whereupon  the  widow  brought  an  action  against  the  representatives 
of  the  husband,  on  the  bond ;  it  was  held,  that  the  marriage  did 
not  operate  as  a  release  of  the  debt,  the  bond  not  being  payable 
during  the  lifetime  of  the  obligor  (o). 

To  a  plea,  that  the  plaintiff  by  a  deed  of  release  had  released 
one  of  two  joint  obligore,  the  plaintiff  replied,  that  the  release  was 

(/)  Bower  V.  Swadlin,  I  Atk.  294.  See  the  executor  to  himself,    and    becomes 

Webb  V.  Hewitt,  3  K.  &  J.  438.  assets  in  his  hands.     Upon  this  suppo- 

ig)  Ckeetham  ▼.  Ward,  1  B.  &  P.  630.  sition  the  rule  in  equity  depends,  which 

But  a  release  by   will   is  not  sufficient.  makes  the   executor  accountable  for  the 

Farsont  v.  Coward,  C.  T.  H.  357.  amount  of  his  debt  as  assets."     Per  Lord 

(h)  Dorchester  v.  Webb,  Sir  W.  Jones,  Tenterden,  C.  J.,  in  Freakley  v.  Foxt  9  B. 

345,  3rd  Res.     See  the  exceptions  to  this  &  C.  134. 

rule  mentioned,  BeUhaw  v.  Bush,  11  C.  B.  (t)  Cheetham  y.  Ward,  1  B.  &  P.  63a 

191.     Notwithstanding  the   legal   extin-  See  Nicholson  v.  Revill,  4  A.  &  E.  682. 

guishment,  in   equity  the  bond   will    be  (Ar)   Want^ord^r,  Wank/or d,  l  Saik.S05. 

considered  as  assets,  available  either  to  (/)  Dorchester  v.  Webb,  W.  Jones,  345. 

the  residuary  legatee,  or  heir  at  law,  as  (m)  I  Inst.  264,  b. 

the  case  may  be.     Fox  v.  Fox,  1  West.  (n)  21  Hen.  VJI.  30. 

C.  T.  H.  162,  and  cases  there  cited.  "  The  (o)  Milboum  v.  Ewari,  5  T.  R.  381, 
debt  is  considered  to  have  been  paid  by 
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given  at  the  reouest  of  the  defendant  (the  other  obligor)  and  on 
the  express  conaition  that  the  release  should  not  operate  in  his 
discharge ;  this  was  held  bad,  on  the  ground  that  it  sought  by  the 
introduction  of  parol  evidence  to  put  on  an  instrument  under  seal 
a  construction  differing  irom  the  import  of  that  instrument  (p). 
But  see  Davidson  v.  SfGregor,  8  M.  &  W.  755,  from  which  it 
would  seem  that  if  the  plaintiff  has  been  induced  to  give  a  release 
to  a  co-debtor  by  the  representation  or  agreement  of  the  defendant, 
the  defendant  would  be  estopped  from  setting  up  the  release  in 
opposition  to  the  plaintiff's  claim  (q). 

A  deed  releasing  A.,  one  of  two  joint  debtors,  from  all  manner 
of  actions,  suits,  debts,  claims,  &c.,  but  containing  a  reserve 
of  remedies  against  B.,  the  other  debtor,  is  construed  not  as  a 
release  to  A.,  for  then  it  would  operate  as  a  release  to  B.,  which 
would  be  contrary  to  its  evident  intention,  but  as  a  covenant  not 
to  sue  A.  (r)  A  covenant  not  to  sue  will  not  operate  as  a  release 
in  its  own  nature,  but  only  by  constmction,  to  avoid  circuity  of 
action.  Hence,  if  the  obligee  of  a  bond  covenant  not  to  sue  one 
of  two  joint  and  several  obligors,  and  if  he  do  so,  that  the  deed  of 
covenant  may  be  pleaded  in  bar,  he  may  still  sue  the  other  (s).  In 
Lacy  V.  Kynaston^  12  Mod.  551,  the  distinction  between  the  cove- 
nant not  to  sue  a  sole  obligor,  and  one  of  several  obligors,  is  thus 
taken: — "A.  is  bound  to  B.,  and  B.  covenants  never  to  put  the 
bond  in  suit  against  A. ;  if  afterwards  B.  will  sue  A.  on  the  bond, 
he  may  plead  the  covenant  by  way  of  release.  But  if  A.  and  B. 
be  jointly  and  severally  bound  to  C.  in  a  sum  certain,  and  C. 
covenant  with  A.  not  to  sue  him,  that  shall  not  be  a  release,  but  a 
covenant  only ;  because  he  covenants  only  not  to  sue  A.,  but  does 
not  covenant  not  to  sue  B. :  for  the  covenant  is  not  a  release  in 
its  nature,  but  only  by  construction  to  avoid  circuity  of  action ; 
for  where  he  covenants  not  to  sue  one,  he  still  has  a  remedy ;  and 
then  it  shall  be  construed  as  a  covenant,  and  no  more." — Thus,  a 
covenant  not  to  sue  one  of  two  joint  debtors  will  not  operate  as  a 
release  to  the  other  (t).  So,  e  converso,  in  an  action  for  a  partner- 
ship debt,  a  covenant  not  to  sue,  entered  into  by  one  only  of  the 
creditors,  cannot  be  set  up  as  a  release  (u).  Even  in  those  cases 
where  a  covenant  not  to  sue  shall  be  construed  to  enure  as  a  re- 
lease to  avoid  circuity  of  action,  the  covenant  not  to  sue  must  be  a 
perpetual  covenant,  that  is,  a  covenant  not  to  sue  at  all ;  a  mere 
covenant  not  to  sue  for  a  limited  time  will  not  have  this  effect  (x), 
for,  as  a  general  rule,  there  cannot  be  a  suspension  of  a  personal 

( p)  Cockt  ▼.  Nash,  9  Bingh.  841.     jtcc,  (r)  Price  v.  Barker,  4  E.  &  B.  760. 

Brookt  ▼.  Stuart,  9  A.  &  E.  854.  («)  Dean  v.  Newhall,  8  T.  R.  168. 

(q)  But,  qH€eret  whether  in  such  cases  (0  Hutton    v.    Eyre^   6  Taunt    289 ; 

the  action  should  not  be  on  a  new  agree-  Solly  ▼.  Forbes,  2  B.  &  B.  38. 

ment,  stating  the  release  as  the  considera-  (u)  Walmsley  v.  Cooper,  11  A.  &  E.  216. 

tion  for  it     See  Ckrwper  v.  Smith.  4  M.  &  (*)  Thimhleby  v.  Barron,  8  M.  U  W. 

W.  619.  210  ;  Ford  v.  Beech,  11  Q.  B.  852. 
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right  of  action  without  extinguishment  (y).  In  such  case  the 
party  cannot  plead  the  covenant  in  bar,  but  is  put  to  his  cross 
action  on  the  covenant.  But,  if  the  obligee  covenant  not  to  sue 
the  obligor  before  such  a  day,  and,  if  he  do,  that  the  obligor  shall 
plead  this  a^  an  acquittance,  and  that  the  obligation  shall  be  void, 
this  is  a  suspension  of  the  obligation,  if  the  obligee  performs  the 
condition  of  not  suing  before  the  day,  and  a  release,  if  he  does  not 
perform  the  condition  and  does  sue  before  the  day  (y). 

A  bond  was  conditioned  that  the  obligor  should  indemnify  the 
obligee  from  all  sums  the  latter  should  pay  on  account  of  the 
obligor ;  before  the  execution  of  the  bond,  the  following  memoran- 
dum was  indorsed  on  it,  viz,  '^  that  the  obligee  hath  given  an 
imdertaking  not  to  sue  upon  the  bond  until  after  the  obligor's 
death;"  it  was  held  that  the  memorandum  was  to  be  taken  as 
part  of  the  condition,  and  consequently  that  the  bond  was  payable 
only  by  the  representative  of  the  obligor  after  his  death  {z). 

8.  Set-off  (a\ 

At  the  common  law,  mutual  debts  could  not  be  set  ofil  This 
inconvenience  was  remedied  by  the  2  Geo.  II.  c.  22,  s.  13,  made 
perpetual  by  the  8  Geo.  II.  c.  24,  s.  4.  Section  5  of  the  latter  act 
provides,  that  mutual  debts  (b)  may  be  set  against  each  other, 
'*  notwithstanding  that  such  debts  are  deemed  in  law  to  be  of  a 
different  nature ;  unless  in  cases  where  either  of  the  said  debts 
should  accrue  by  reason  of  a  penalty  contained  in  any  bond  or 
specialty ;  and  in  all  cases,  where  either  the  debt  for  w^^ich  the 
action  hath  been  or  shall  be  brought,  or  the  debt  intended  to  be 
set  against  the  same,  hath  accrued  or  shall  accrue  by  reason  of  any 
such  penaltVy  the  debt  intended  to  be  set  off  shall  be  pleaded  in 
bar ;  m  which  plea  shall  be  shown  how  much  is  truly  and  justly 
due  on  either  side  (c) ;  and  in  case  the  plaintiff  shall  recover  in  any 
such  action  or  suit,  judgment  shall  be  entered  for  no  more  than 
shall  appear  to  be  truly  and  justly  due  to  the  plaintiff,  after  one 
debt  being  set  against  the  other  as  aforesaid." 

In  debt  upon  a  bail  bond,  brought  by  the  officer  of  the  Palace 
Court,  to  whom  the  defendant  had  given  the  bond  conditioned  for 
the  appearance  of  A.  B.  to  an  action  at  the  suit  of  C.  D. ;  the 
defendant  pleaded,  by  way  of  set-off,  a  greater  sum  due  to  him 
from  the  plaintiff,  by  siinple  contract.  On  demurrer  the  court  gave 
judgment  for  the  plaintiff;  Willes,  C.  J.,  (who  delivered  the  opinion 
of  the  court,)  observing,  that  as  this  was  not  a  bond  conditioned 

iy)  Belshaw  v.  Bush,  11  C.  B.  191.  See  and  as  Co  the  plea  of  set-off  being  divi- 

in  equity  Norton  v.  Wood,  I  Russ.  &  My.  aible,  ante,  p.  672. 

178.  (b)  Thus  a  debt  due  to  a  person  in 

(v)  I  Roll.  Abr.  939,  L.  pi.  2  ;  Gibbon*  right  of  his  wife  cannot  be  set  off  in  an 

Y.  Vouillon,  8  C.  B.  483.  action  against  him  on  his    own    bond. 

(«)  Burgh  V.  Preiton,  8  T.  R.  483.  Paynter  ▼.  Walker,  Bull.  N.  P.  179. 

(a)  See  generally,  ante,  p.  166,  et  geq,  (c)  See  ante,  p.  168 — ^9. 
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for  the  payment  of  money,  the  case  was  not  within  the  8  Geo. 
II.  c.  24,  and  it  was  not  within  the  2  Geo.  II.  c.  22,  because 
the  {daintiff  did  not  sue  in  his  own  right,  but  in  the  nature 
of  a  trustee  for  C.  D. ;  that  it  might  as  well  be  said,  that  when  a 
person  sued  as  executor,  the  defendant  might  set  off  a  debt  from 
the  plaintiff  to  the  defendant,  in  his  own  right,  as  that  the  defend- 
ant could  set  off  in  the  present  case.  He  added,  however,  that  if 
this  had  been  a  bond  to  the  sheriff,  assigned  over  to  the  party 
according  to  the  statute,  the  court  would  have  thought  otherwise ; 
and  that  the  penalty  must  have  been  considered  as  the  debt,  this 
not  being  a  case  within  the  8  Geo.  II.  c.  24 (rf).  To  debt  on  bond 
conditioned  for  the  payment  of  an  annuity  to  the  plaintiff,  the  de- 
fendant pleaded  that  a  certain  sum  only  was  due  to  the  plaintiff  on 
account  of  the  annuity,  and  that  the  plaintiff  was  indebted  to  the 
defendant  in  a  larger  sum  of  money,  for  money  kat,  &c.,  which  he 
claimed  to  set  off ;  on  demurrer,  it  waa  adjuc^d,  that  this  was  a 
case  within  the  8  Geo.  II.  c.  24,  s.  5,  and  that  the  defendant  was 
entitled  to  set  off  his  debt  (e).  To  a  declaration  in  debt  by  the 
assignees  of  a  baiikrupt  for  money  received  by  the  defendant  to 
the  use  of  the  plaintiffs  as  assignees  ;  {riea,  that  the  bankrupt  before 
his  bankruptcy  was  indebted  to  the  defendant  in  a  greater  sum 
upon  an  account  stated  between  them,  and  that  the  defendant  was 
willing  to  allow  the  plaintiffs  to  set  off  against  such  debt  the  debt 
claimed  in  the  declaration,  was  held  ill  on  demurrer  (/).  Such  a 
plea  to  be  good  must  show  mutual  debts  or  credits  between  the 
bankrupt  and  the  defendant  (^). 

Uncertain  damages,  or  an  unliquidated  demand,  cannot  be  made 
the  subject  of  a  set-off  (A).  Thus,  if  an  agreement  is  entered  into 
for  the  performance  of  covenants,  with  a  penalty,  and  the  cove- 
nants are  broken,  the  penalty  cannot  be  set  off.  To  an  action 
for  money  lent,  the  defendant  pleaded  articles  of  agreement,  with 
mutual  covenants,  in  a  penalty,  for  performance,  and  showed  a 
breach  whereby  the  penalty  became  due,  and  offered  to  set  6ff  the 
same ;  on  demurrer,  the  court  held  this  plea  not  within  the  statute; 
Lord  Mangfield,  C.  J.,  observing,  that  it  was  contrary  to  the  inten- 
tion of  the  acts  that  the  penalty  should  be  admitted  to  be  set  off, 
when  perhaps  a  very  small  sum  was  due  for  such  damages  as  the 
plaintiff  haa  actually  sustained  (t).  But  if  two  persons  agree  to 
perform  certain  work  in  a  limited  time,  or  to  pay  a  stipulated  sum 
weekly,  for  such  time  afterwards  as  it  should  remain  unfinished,  and 
a  bond  is  prepared  in  the  name  of  both,  but  is  executed  by  one  only, 
with  a  condition  for  the  due  performance  of  the  work  or  the  pay- 
ment of  the  stipulated  sum  weekly,  such  weekly  payments  are  in 
the  nature  of  liquidated  damages,  and  not  by  way  of  penalty,  and 
may  be  set  off  by  the  obligee  in  an  action  brought  against  him  by 

(d)  Hutchinton  v.  Siurget,  WiWe*,  261.  (h)  Howlet  v.  Strickland,  1  Cowp.  66} 

(e)  Collhu  V.  CoUins,  2  Burr.  820.  .    fVeigall  v.  fTaters,  6  T.  R.  488. 


i,^ 


/)  Groom  v.  Mealey,  2  B.  N.  C.  188.  (0  Nedriff  v.  Hogan,  2  Burr.  1024. 

)  Bititetton  v.  Timmit,  1  C.  B.  389. 
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the  obligor  who  executed  {k).  To  an  action  of  debt  on  a  bond 
conditioned  for  the  payment  of  the  interest  half-yearly  and  the 
principal  sum  six  months  after  notice  (which  had  not  been  giTen), 
a  set-off  equalling  the  interest  due,  which  accrued  aftar  the  interest 
became  due,  but  before  suit,  is  a  good  plea  nnder  the  above 
section  (/;. 


IV.  Debt  on  Bail  Bond. 

At  common  law,  the  sheriff  was  not  obliged  to  take  bail  from  a 
defendant  arrested  upon  mesne  process,  unless  he  sued  out  a  writ 
of  mainprize;  but  by  23  Hen.  Vl.  c.  9(»i),  it  was  enacted,  that 
sheriffs,  under-sherins,  bailiffs  of  franchises,  and  other  bailiffs^ 
should  let  out  of  prison  all  persons  by  them  arrested  or  being  in 
their  custody,  by  force  of  any  writ,  &c.  in  any  action  personal^  or 
by  cause  of  mdictment  of  trespass,  upon  reasonable  surety  of  suffi- 
cient persons,  having  sufficient  within  the  counties  where  such 
persons  are  let  to  bail,  to  keep  their  days  in  such  place  as  the  said 
writs,  &c.  shall  require ;  persons  in  ward  by  condemnation,  execu- 
tion, capias  utlagatum,  surety  of  the  peace,  &c.  or  by  special  com- 
mandment of  any  justice,  excepted.  And  no  sheriff,  &c.  shall 
take,  or  cause  to  be  taken  or  made,  any  obligation  for  any  cause 
aforesaid,  or  by  colour  of  their  office,  but  only  to  themselves^  of  any 
person,  nor  by  any  person,  which  shall  be  in  their  ward  by  course 
of  law,  but  by  the  name  of  their  office,  and  upon  condition  written 
that  the  prisoners  shall  appear  at  the  day  and  place  contained  in  the 
writ,  &c. ;  and  if  any  sheriff,  &c.  take  any  obligation  in  other  form, 
by  colour  of  their  office,  it  shall  be  void. 

By  1  &  2  Vict.  c.  110,  arrest  upon  mesne  process  is  abolished, 
except  in  certain  cases.  By  the  3rd  sect.,  if  the  plaintiff  in  any 
action  in  which  the  defendant  is  now  liable  to  arrest,  shall  show  by 
affidavit,  to  the  satisfaction  of  a  judge,  that  he  has  a  cause  of 
action  to  the  amount  of  20/.,  and  that  there  is  probable  cause  for 
believing  that  the  defendant  is  about  to  quit  England  (n),  the  de- 
fendant may,  upon  order  of  the  judge,  be  arrested  by  a  writ  of 
capias,  and  held  to  bail  for  such  sum,  not  exceeding  the  debt 
or  damages,  as  the  judge  shall  think  fit.  By  sect  4,  .it  is 
enacted, — "that  the  defendant,  when  so  arrestea,  shall  remain 
in  custody  until  he  shall  have  given  a  hail  bond  to  the  sheriffs  or 
shall  have  made  deposit  of  the  sum  indorsed  on  such  writ,  &c. 

(A)  Fletcher  v.  Dyehe,  2  T.  R.  32.  (n)  I.  «.,  for  such  a  time  that  he  is  not 

(0  ^M  V.  XMtor,  7  C.  B.  1008.  likely  to    be    forthcoining  to  satisfy  the 

(m)  This  statute  is  (at  all  events  since  plaintiffs  execution  at  the  period  when  he 

the  4  &  6  Anne,  c.  16)  a  general  law,  of  will  be  entitled  to  it  in  the  ordinary  course 

which  the  King's  Courts  will  take  cogni-  of  law.     An  officer  in  the  army,  therefore, 

zance,  although  it  be  not  pleaded.  Samuel  who  is  about  to  join  his  regiment  abroad, 

V.  Evans,  2  T.  R.  569.      See   2  Wms.  may  be  arrested  under  the  above  section. 

Saund.  155,  a,  n.  (d),  Larehin  v.  Wilian,  i  M.  &  W.  351. 
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according  to  the  present  practice  of  the  said  superior  courts^  and  all 
subsequent  proceedings  as  to  the  putting  in  and  perfecting  special 
baily  or  of  making  deposit,  ^c,  shall  be  according  to  the  like  prac- 
tice of  the  said  superior  courts,  or  as  near  thereto  as  the  circum- 
stances of  the  case  vnll  admits — The  decisions  under  the  23  Hen. 
VI.  c.  9,  are,  therefore,  still  applicable^  and  will  now  be  considered. 

The  act  directs  bailiffs  of  franchises,  "  and  other  bailiffs,'  to  take 
bail,  &c. — This  does  not  authorize  sheriffs'  bailiffs  to  take  obliga- 
tions for  the  appearance  of  persons  arrested  :  from  the  express 
mention  of  bailiffs  of  franchises,  it  appears  that  those  officers  only 
are  meant,  who  have  the  return  of  process.  When,  therefore,  the 
process  is  directed  to  the  sheriff,  the  indemnity  must  be  to  him. 
Rogers  v.  Reeves,  1  T.  R.  422.  The  marshal  of  the  King's  Bench  is 
an  officer  within  the  statute,  {Bracebridge  v.  Vaughan,  Cro.  Eliz. 
66,)  but  the  serjeant-at-arms  of  the  House  of  Commons  is  not. 
Norfolke  v.  Elliot,  1  Lev.  209  (o). 

"  By  force  of  any  writ,  &c.  in  any  action  personal." — Upon  an 
attachment  of  privilege,  attachment  upon  a  prohibition,  attachment 
in  process  upon  a  penal  statute,  the  sheriff  may  be  compelled  to 
take  bail  by  force  of  this  statute  (p),  but  not  upon  an  attachment 
for  contempt,  issuii^  out  of  B.  R.  (y)  or  C.  B.  (r),  or  upon  an 
attachment  out  of  Chancery,  the  words  "  by  force  of  any  writ, 
bill,  or  warrant,  in  any  action  personal,"  being  confined  to  actions 
at  law  («).  But  although  the  sheriff  is  not  compellable  to  take 
bail  upon  an  attachment  out  of  Chancery,  yet  he  is  not  prohibited 
by  the  statute  from  doing  so ;  and  a  bail  bond  so  taken  is  good  at 
common  law,  and  may  be  enforced  by  the  sheriff.  Morris  v.  Hay- 
ward,  6  Taunt.  569. 

"  Or  by  cause  of  indictment  of  trespass." — The  sheriff  is  not 
authorized  to  take  a  bond  for  the  appearance  of  persons  arrested 
by  him,  under  process  issuing  upon  an  indictment  at  the  quarter 
sessions,  for  a  trespass  and  assault ;  because  at  common  law  the 
sheriff  could  not  bail  any  persons  indicted  before  justi^^es  of  the 
peace;  and  the  23  Hen.  Vl.  c.  9,  was  not  passed  to  enable  the 
sheriff  to  take  bail  in  cases  where  he  could  not  bail  before ;  but  in 
order  to  compel  him  to  take  bail  in  those  cases,  where  he  might 
have  taken  bail,  and  neglected  so  to  do.  At  common  law,  the 
sheriff  might  have  bailed  persons  indicted  before  him  at  his  torn, 
and,  consequently,  by  this  statute  he  was  compellable  to  bail  such 
persons ;  but  the  1  Edw.  IV.  c.  2,  having  taken  away  the  sheriff's 
power  of  bailing  in  such  cases,  the  23  Hen.  VI.  is  m  this  respect 
rendered  of  none  effect  (0- 

(o)  The  1  &  2  Vict  c.  110,  only  men-  attachment  outofChancery,  when  for  non. 

tions  "sheriffs."  payment  of  costs,  is  in  the  nature,  not  of 

( p)  Field  ▼.  Workhoutet  Com.  Rep.  264.  mesne,  but  final  process.     Cobbeti  v.  Hud- 

(q)  Awm.,  1  Str.  479.  ton,  13  Q.  B.  497. 
(r)  Field  v.  Workhouse,  tupra,  (/)  Bengough  v.  Rouiter,  4  T.  R.  505. 

(«)  Studd  V.  Acton,  1  H.  Bl.  468.    An 
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"  Upon  reasonable  surety  of  sufficient  pewoiw." — According  to 
the  opinion  of  Ashhursty  J.,  in  Rogers  v.  Reeves^  1  T.  R.  421,  a 
security  of  a  lower  nature  than  a  security  by  bond,  as  a  simple 
contract  undertaking,  is  insufficient  (m)  ;  and  the  constant  usage 
since  the  passing  of  the  act  has  been  for  sheriffs  and  other  officers 
to  take  a  security  by  band  (v).  Regularly,  this  bond  ought  to  be 
taken  with  two  or  more  sureties  at  the  least,  the  words  of  the 
statute  being  "surety  of  sufficient  persons;''  and  the  sherifl^  Jcc. 
may  insist  upon  two  sureties  being  given  ;  yet  it  has  been  adjudged 
that,  as  the  indemnity  is  for  the  protection  of  the  sheriff,  m  may 
waive  the  benefit,  and  take  a  bond  witli  one  surety  only  (x).  See 
post,  p.  608. 

"Having  sufficient  within  the  counties."— Hence,  if  the  sureties 
tendered  have  not  sufficient  wrdiin  the  county,  the  sheriff  is  not 
bound  to  accept  them  (y). 

The  form  of  surety  prescribed  by  the  statute  must  be  strictly 
pursued,  that  is : — 

1st.  The  bond  must  be  made  to  the  sheriff  or  other  officer  him- 
self. Hence  a  bond  made  to  the  sheriff's  bailiff  is  bad  (z).  It  is 
to  be  observed,  however,  that  the  provisions  of  the  statute  are 
confined  to  securities  given  to  the  sheriff  or  other  officer.  Hence 
bonds  given  to  the  plaintiff  are  not  within  the  statute  (a);  and 
consequently  may  be  taken  in  a  different  form  than  that  prescribed 
by  the  statute  (&).  So,  also,  undertakings  given  by  the  defendant 
or  his  attorney,  to  the  plaintiff  or  his  attontet/,  for  the  appearance 
of  the  defendant,  are  valid,  and  may  be  eiiforced  by  attachment  (c). 

2ndly.  It  must  be  made  to  the  sheriff  or  other  officer  by  the 
name  of  bis  office  foid  county  (</).  On  error  in  debt  on  bail  bond, 
it  was  excepted,  that  it  was  not  shown  that  the  bond  was  to  the 
sheriff  by  the  name  of  his  office.  The  court  were  of  opinion  that 
it  should  so  appear;  but  they  thought  that  in  the  present  case  it 
did  sufficiently  appear  on  the  whole  declaration,  it  being  laid  sohoend. 
eidem  vicecomiti  et  assignatis  {e). 

3dly.  There  must  be  a  condition  to  the  bond  ;  and  that  condition 
must  be  for  the  appearance  (/)  of  the  defendant  at  the  day  (g)  and 

(«)  If  the  Bheriff  refuses  to  take  baU,  (a)  Per  Buller,  J.,  Bagers  r.  £<c«ar,  1 

autficien t  sureties  being  tendered,  an  action  T.  R.  422. 

on  ihe  case  lies   against  him,  Smith  v.  (d)  Noel  v.  Cooper ,  Palm.  378. 

Hallf  2  Mod.  82;  or  debt  for  penalties  (e)  'Symesv.  Oaketj  Str.  89S. 

under  the  itatate^  Ewuit  v.  3#oK^y,2  Cr.  (/)  By  the  effect  6f  1  &  2  Vict.  c.  110, 

&  M.  490.  the  writ  of  ^opiiu,  as  the  commeacement 

(v)  The  1  &  2  Vict.  c.  110,  expressly  of  an  action,  is  abolished,  and  the  condi- 

mentions  "  a  bail  bond.**  tion  of  the  bail  bond  under  that  statute  is 

(jr)  Drury*$  case^  10  Rep.  100,  b.  not  for  the  appearance  of  the  defendant, 

(y)  Lovell  v  Plumer,  IS  East,* 320.  but  for  the  putting  in  of  special    bail. 

(«)  Rogers  ▼.  Reevety  1  T.  R.  422.  Chitt  Forms,  382  (7th  edit.) 

(a)  Raven  v.  Stockdale,  Gouldsb.  ^ ;  (g)  The  writ  of  copuu,  under  the  1  ft: 
Leech  v.  Davyty  Aleyn,  58.  2  Vict.  c.  1 10,  directs  special  bail  to  be 

(b)  Hall  v.  Carter,  2  Mod.  304.  put  in  "  within  eight  days  after  the  exe- 
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place  mentionied  in  the  writ,  fcc,  and  for  that  only.  Hence,  if 
there  be  not  any  condition,  or,  what  amounts  to  the  same  thing,  if 
the  condition  be  impossible  (g),  as  where  the  condition  is  for  the 
appearance  of  the  defendant  (A)  at  a  day  past(i),  the  bond  is  void. 
So  if  any  other  condition  than  that  prescribed  by  Ae  statute  is 
expre'ssea  in  the  bond  (A),  it  will  bfe  bad. 

But  if  the  bond  be  made  to  the  sheriff  by  the  name  of  his  office, 
and  the  condition  express  the  time  (Z)  and  place  of  appearance  (m), 
a  variance  in  other  respects  will  be  immaterial.  As  where  the  writ 
was  to  appear  before  our  lord  the  king  at  Westminster,  and  the 
condition  was  to  appear  before  his  majesty's  justices  of  the  K.  B.  at 
Westminster  (n).  So  where  the  writ  was  to  appear  before  the 
Barons,  and  the  condition  was  to  appear  in  the  office  of  pleas  in 
the  Court  of  Exchequer  at  Westminster ;  it  Was  held  well 
enough  (o).  So  where  the  writ  was  returnable  "  wheresoever, 
&c.,"  and  the  words  "  wheresoever,  &c.,"  were  omitted  in  the  bail 
bond  (/?).  So  where  the  writ  was  to  appear  wheresoever^  ^c.y  and 
the  bond  was  conditioned  for  the  appearance  before  the  king  at 
Westminster y  the  variance  was  held  immaterial  (y).    • 

But  where  the  writ  was  to  appear  before  his  majesty's  justices 
of  the  Bench  at  Westminister,  and  the  condition  hefore  the  hing  at 
Westminster,  the  variance  was  held  fatal,  for  they  are  different 
courts  (r).  And  where  the  bond  (under  the  1  &  2  Vict,  c  110)  in 
the  condition  thereof  recited  the  delivery  of  the  writ  "  to  the  said 
,"  and  provided  that ''  the  said  do  cause  special  bail, 

Jcc,"  omitting  the  prisoner's  name  ;  the  bond  was  held  void, 
although  it  omitted  the  name  in  those  two  places  only.  Holden 
V.  Raphael^  4  A.  &  E.  228. 

If  the  sheriff  does  not  comply  with  the  injunctions  of  the  statute, 
and,  without  the  plaintiff's  consent,  takes  a  security  of  a  different 
kind  than  that  described  therein,  the  courts  will  not  afford  him  any 
relief,  nor  interpose  in  his  favour,  for  the  purpose  of  enforcing  such 
security,  on  the  ground  of  his  having  been  guilty  of  a  breach  of 
his  duty.  Hence  where  a  sheriff's  officer  took  an  undertaking 
from  the  defendant's  attorney,  instead  of  a  bail  bond,  for  the 
appearance  of  the  defendant,  and  bail  above  was  not  duly  put  in, 
and  an  action  for  an  escape  was  brought  against  the  sheriff,  the 
court  would  not  relieve  him,  by  permitting  him  to  put  in  and 

cution  thereof,  inclusive  of  the  day  of  such  (/)  See  Etam  v.  Moteley,  supra. 

execution/'  but  the  proTisions  of  the  23  (m)  See  note  (/),  suprOf  p.  606. 

Hen.  VI.  c.  9,  are  Btill  applicable  to  Che  (n)  Kirbrids  v.  Dyke,  2  Lev.  180. 

keeping  of  the  day  by  so  putdngr  in  bail.  (o)  Philips  v.  Philips,  cited  2  Str.  1156. 

Evans  v.  Maseley,  2  Cr.  tc  M.  490.  (  p)  Shuttleworth  v.   PUkingtw,  2  Str. 

(g)  Oraham  v.  Crawshaw,  3  Lev.  74.  1155.  . 

(A)  See  note(/),  supra,  p.  606.  (?)  J<mts  v.  Stordy,  9  East,  66. 

(i)  Samuel  v.  Ewxm,  2  T.  R.  669.  (r)  Renalds  v.  Smith,  6  Taunt.  551 ;  but 

{k)  Rogers  v.  JUeves,  1  T.  R.  418.  see  Crqfts  v.  Stoekley,  6  Bingh.  82. 
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justify  bail  afterwards,  although  he  offered  to  pay  the  costs  of  the 
action  brought  against  him  {s).  So  where  the  defendant's  attorney 
gave  the  sheriff's  officer  an  undertaking  that  he  would  give  the 
sheriff  a  bail  bond  in  due  time,  which  he  neglected  to  do,  and  the 
plaintiff  recovered  against  the  sheriff  for  the  escape;  the  conrt 
refused  to  proceed  summarily  against  the  attorney  at  the  sheriff*s 
instance,  to  make  him  pay  the  debt  and  costs  K>r  his  breach  of 
faith,  on  the  ground  that  the  sheriff  had  been  guilty  of  a  breach 
of  duty  (0-  So  where  the  sheriff  had  taken  a  bond  with  one 
security  only,  the  court  refused  to  set  aside,  even  on  payment  of 
costs,  an  attachment  which  had  issued  against  him  for  not  bringing 
in  the  body  (w). 

As  to  the  manner  of  pleading,  so  as  to  take  advantage  of  this 
statute,  it  may  be  remarked,  that  the  special  matter,  which  brings 
the  case  withm  the  statute,  must  appear  upon  the  record,  but  it  is 
sufficient  if  it  appears  on  any  part  of  it  (x). 

Assignment  of  Bail  Bond. — If  the  defendant  does  not  put  in 
and  perfect  bail  above  in  due  time,  according  to  the  condition  of 
the  bail  bond,  the  bail  bond  is  forfeited  (y),  unless  it  seems  the 
defendant  has  surrendered  before  the  return  of  the  writ  {z)y  and 
the  sheriff  has  assented  to  such  surrender  (a) :  and  the  plaintiff 
may  take  an  assignment  of  it.  This  course  is  usually  pursued,  if 
the  bail  below  are  sufficient.  Before  the  4  Ann.  c.  16,  the  sheriff 
was  not  compellable  to  assign  the  bail  bond,  though,  if  he  had  not 
assigned  it,  the  court  would  have  amerced  him.  Another  mischief 
at  common  law  was,  that  after  an  assignment  of  the  bail  bond,  the 
action  must  have  been  brought  in  the  name  of  the  sheriff,  who 
might  have  released  the  obligor  (&),  and  thereby  driven  the  plaintiff 
into  a  court  of  equity.  To  remedy  these  inconveniences,  it  was 
enacted  by  4  Ann.  c.  16,  s.  20,  that  ~  If  any  person  shall  be  arrested 
by  any  writ,  &c.,  issuing  out  of  any  of  her  Majesty's  courts  of 
record  at  Westminster,  at  the  suit  of  any  common  person,  and  the 
sheriff,  or  other  officer,  takes  bail  from  such  person,  the  sheriff,  or 
other  officer,  at  the  request  and  costs  of  the  plaintiff  in  such  action 
or  suit,  or  his  lawful  attorney,  shall  (c)  assign  to  the  plaintiff  in 
such  action  the  bail  bond,  or  other  security  taken  from  such  bail, 
by  indorsing  the  same,  and  attesting  it  under  his  hand  and  seal,  in 
the  presence  of  two  or  more  credible  witnesses  (//),  which  may  be 

(«)  Fuller  V.  Pre»t,  7  T.  R.  109.  (6)  Shipley  ▼.  Craitter,  2  Ventr.  131. 

(0  Sedgwortk  ▼.  Spicer,  4  East,  568.  (e)  If  the  sheriff  refuses  to  assign  the 

(tt)  R,   V.  Sheriff  qf  London,  2  Bingh.  bail  bond,  it  seems  that  an  action  on  the 

227.  case  will  lie  against  him  for  breach  of  the 

(x)  Per  Buller,  J.,  in  Samuel  v.  Evans,  duty  thus  imposed. 

2  T.  R.  575.  (rf)  The  witnesses  must,  therefore,  be 

(y)  Harriton  v.  Daviet,  5  Burr.  2683.  disintere*ted  persons,  not  the  assignor  or 

(«)  Jones y.  Lander,  6  T.  R.  122.  assignee.     fVkite  ▼.  Barrack,  1  M.  &  W. 

{a)  Hamilton  v.  fViUon,  post,  p.  610.  424. 
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done  without  any  stamp,  provided  the  assignment  so  indorsed  be 
duly  stamped  before  any  action  brought  thereupon :  and  if  the  bail 
bond  or  assignment,  or  other  security  taken  for  bail,  be  forfeited, 
the  plaintiflT  in  such  action,  after  such  assignment  made,  may  bring 
an  action  thereupon,  in  his  own  name;  and  the  court,  where  the 
action  is  brought^  may,  by  rule  of  the  same  court,  give  such  relief 
to  the  plaintiff  and  defendant  in  the  original  action,  and  to  the 
bail,  as  is  agreeable  to  justice  ;  and  such  rule  shall  have  the  effect^ 
of  a  defeasance  to  the  bail  bond.  By  sect.  24,  the  act  is  to  extend 
to  all  courts  of  record  within  the  kingdom.  But  it  does  not  apply 
to  proceedings  in  equity  (e). 

In  Kitson  v.  Fagg,  1  Str.  60,  the  question  being,  whether  a  bail 
bond  was  well  assigned  by  an  under-sheriff's  clerk?  Parker,  C.  J., 
said,  that  he  had  the  advice  of  all  his  brethren,  and  they  were  of 
opinion,  that  an  under-sheriff  might  assign  a  bail  bond  in  the  name 
of  the  high-sheriff,  it  having  been  the  constant  practice  ever  since 
the  4  Ann. ;  but  that  if  the  assignment  was  neither  by  the  sheriff, 
nor  his  under-sheriff,  as  in  this  case,  it  would  not  be  good.  In  debt 
on  a  bail  bond,  the  defendant  pleaded  that  there  was  not  .any 
assignment  of  the  bond  by  the  sheriff  or  under-sheriff.  It  ap- 
peared in  evidence,  that  the  bond  had  been  assigned  by  one  of  the 
under-sheriff's  clerks.  The  case  of  Kitson  v.  Fogg  was  cited  as 
an  authority  to  show  that  this  was  not  a  good  assignment.  But 
Lord  Mansfield,  C.  J.,  was  clearly  of  opinion,  that  the  seal  to  the 
assignment,  being  the  seal  of  office,  was  sufficient  to  give  it 
validity,  whoever  had  signed  it.  Harris  v.  Ashley,  Lond.  Sitt.  M. 
T.  I76i5,  MS.  The  assignment  is  good,  though  the  sheriff  be  out 
of  oflice;  the  act  does  not  say  it  shall  be  done  during  the 
shrievalty  (/). 

Although  by  this  statute  the  court  where  the  action  was  brought 
was  expressly  authorized  to  exercise  an  equitable  jurisdiction,  yet 
upon  the  supposition*  that  every  other  court,  except  that  where  the 
original  action  was  brought,  was  incompetent  to  exercise  that 
jurisdiction,  it  was  formerly  held,  that  an  action  on  the  bail  bond, 
whether  brought  by  the  assignee  {g)  or  the  officer  (A),  must  be 
brought  in  that  court  where  the  original  action  was  commenced. 
Now,  by  R.  G.  83,  H.  T.  1853,  the  sheriff  himself  may  sue  in  any 
court ;  but  the  assignee  must  still,  as  formerly,  bring  his  action  in 
the  same  court  from  which  the  process  issued ;  advantage,  how- 
ever cannot  be  taken  of  the  action  having  been  brought  in  a  wrong 
court,  upon  the  plea  of  nan  est  factum  (z). 

The  assignment  may  be  made  in  a  different  county  from  that  in 
which  the  bail  bond  was  given,  and  the  venue  may  be  laid  in  any 

(e)  MeUer  v.  Pa^eyman,  4  B.  &  Ad           {g)  Morris  v.  Reef,  2  W.  Bl.  888. 

148.  (A)  Donatty  v.  Barclay,  8  T.  R.  152; 

(/)  Hayg  V.   Mmnkig,    Sorjt.  HiH'B      \iMXwe  Neumanv,  Fawcitt,^  H.  Bl.  681. 

MS.  vol.  29,  p.  68.  (0  WrigM  v.  WahMley,  2  Campb.  396. 

VOL.  I.  R  R 
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county.  Debt  upon  a  bail  bond ;  and  plaintiff  declares  that  he 
sued  out  a  writ  directed  to  the  sheriff  of  Surrey,  &c ,  who  took 
a  bail  bond,  which  he  afterwards  assigned  to  the  plaintiff  at  Lon- 
don, where  the  action  was  brought.  Demurrer,  on  the  ground 
that  the  action  was  founded  on  the  bond  entered  into  by  the  bail, 
and,  that  being  laid  to  be  done  in  Surrey,  the  action  should  have 
been  there ;  but  judgment  for  the  plaintiff  (A). 

Declaration, — It  is  sufficient  for  the  plaintiff  to  state  in  his  de- 
claration, that  the  sheriff  assigned  the  bond  to  him  according  to 
the  statu  e^  without  adding,  that  "  the  assignment  was  under  the 
hand  and  seal  of  the  sheriff;"  and  the  defendant  may  plead,  that 
he  did  not  assign,  ^c,  according  to  the  statute,  on  which  issue  the 
plaintiff  must  prove  that  the  assignment  was,  according  to  the 
statute,  under  the  hand  and  seal  of  the  sheriff  {/).  So  though  the 
statute  requires  the  indorsement  to  be  made  by  the  sheriff  in  the 
presence  of  two  witnesses,  yet  it  is  not  necessary  to  set  forth  the 
names  of  the  witnesses  in  tfie  declaration  (m),  or  to  aver  that  the 
assignment  was  made  in  the  presence  of  two  credible  witnesses  («), 
or  that  the  indorsement  was  attested  by  two  credible  witnesses  (o). 
Nor  is  it  necessary  to  state  in  the  declaration,  that  the  defendant 
in  the  original  action  was  arrested  (;>),  nor  that  the  debt  was  sworn 
to  by  the  plaintiff,  nor  that  the  sum  sworn  to  was  indorsed  on  the 
writ  (y). 

Bail  to  the  sheriff  are  liable  to  the  plaintiff's  whole  debt  (with- 
out regard  to  the  sum  sworn  to)  and  costs,  to  the  extent  of  the 
penalty  of  the  bail  bond  (r).  After  a  defendant  has  been  dis- 
charged out  of  custody  upon  the  bail  bond  being  given,  it  is 
neither  in  the  power  of  the  bail  to  render  him,  nor  of  the  party  to 
surrender  himself  again  into  the  custody  of  the  sheriff  before  the 
return  of  the  writ,  without  the  consent  of  the  latter  (s).  But  the 
sheriff  may,  if  he  pleases,  accept  the  surrender  of  the  party,  who 
is  willing  to  return  into  his  custody,  before  the  return  of  the  writ. 
And  if  the  sheriff  consents  to  do  so,  and  by  virtue  of  such  sur- 
render has  the  defendemt  in  his  custody  at  the  return  of  the  writ, 
the  court  will  then  consider  it  as  if  no  bail  bond  had  been  given : 
and,  consequently,  an  action  cannot,  under  these  circumstances,  be 
maintained  against  the  sheriff  for  not  assigning  the  bail  bond  (0 ; 
nor  can  he  be  proceeded  against  for  not  bringing  in  the  body,  al- 
though,  upon  being  ruled  to  return  the  writ,  he  returned  cepi 
corpus  (u). 

(k)  Gregum  v.  Heather,  2  Str.  727.  Proc  Act,  1852,  sect  65. 

(/)  Dawet  V.  Papworthy  Willes,  408.  (  p)  Taylor  v.  Clow,  1  B.  &  Ad.  223. 

(m)  Babineon  ▼.  Taylor,  Fort.  866.  {q)  Sharpe  v.  Abbey,  5  Bingh.  193. 

(n)  Lewis  v.  Parkes,  8  M.  &  W.  133.  (r)  Stevenson  v.  Cameron,  8  T.  R.  28. 

(o)  Leqfe  v.  Box,  1  WU«.  121,  where  (*)  Hamilton  v.  WiUon,  1  East,  383. 

it  was  held  that  a  prrfert  of  the  assign-  (/)  Stamper  y.  Mitboume,  7  T.  R.  122. 

ment  was  not  necessary,  the  assignment  («)  Jonet  t.  Lander,  6  T.  R.  753. 
pot  being  by  deed.    See  now  Com.  Law 
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Pleadings, — To  an  action  of  debt  by  the  assignee  of  the  sheriff 
upon  a  bail  bond,  non  est  factum  may  be  pleaded.  If  issue  be 
joined  on  non  est  factum,  the  only  proof  required  on  the  part  of 
the  plaintiff  (supposing  there  is  not  any  other  plea)  is  proof  of  the 
execution  of  the  bail  bond  by  the  defendant  {x) ;  for  the  plea  of 
non  est  factum  does  not  put  m  issue  any  other  allegation  in  the 
declaration  ;  consequently,  in  such  case,  it  is  not  necessary  to  prove 
the  writ,  assignment  by  the  sheriff,  &c. 

In  debt  on  bail  bond,  the  defendant  may  plead  performance  of 
the  condition,  viz.  under  the  1  &  2  Vict,  c,  110,  that  bail  was  put 
in  and  perfected,  concluding  with  "  as  by  the  record  of  the  recog- 
nizance remaining  in  the  said  court"  (or  the  Court  of  Q.  B.  as  the 
case  may  be)  "  fully  appears ;"  for  the  recognizance  being  entered  of 
record,  is  not  triable  by  jury,  but  by  the  record  (y).  If  the  recog- 
nizance is  not  entered  of  record,  the  bond  is,  it  seems,  forfeited  (2r). 
To  such  a  plea  the  plaintiff  may  reply  nul  tiel  record,  viz.  that 
there  is  not  any  such  record  of  the  recognizance.  When  the  record 
is  of  the  same  court,  this  replication  ought  to  conclude  with  giving 
a  day  to  the  defendant  (a).  This  constitutes  a  complete  issue  of 
fact ;  and  if  in  this  case  the  defendant  should  demur  to  the  replica- 
tion, the  plaintiff  need  not  join  in  demurrer ;  but  if  the  record  is 
not  produced  at  the  day,  the  plaintiff  may  sign  judgment  (b). 
When  the  record  is  of  another  court,  the  court  gives  the  defendant 
a  day  to  bring  it  in  (c).  If  the  record  is  not  brought  into  court  on 
the  day,  judgment  of  iiedlure  of  record  is  given  (a). 

To  an  action  (e)  of  debt  on  a  bail  bond  to  the  plaintiffs  as  sheriff 
of  Middlesex,  the  defendant  pleaded,  that  the  action  was  brought 
by  the  plaintiffs,  for  the  benefit  of,  and  as  trustees  for,  J.  S.  (the 
sheriff's  officer,)  by  whom  the  defendant  had  been  arrested,  and  to 
whom  the  defendant,  after  the  return  of  the  writ,  but  before  the 
sheriff  had  been  ruled  to  return  the  same,  paid  the  debt  and  costs, 
which  J.  S.  accepted  in  full  satisfaction  of  the  bond;  and  that  if 
any  damage  had  accrued  for  default  of  the  defendant's  appearance, 
according  to  the  condition  of  the  bond,  it  was  occasioned  by  the 
default  of  the  sheriff's  oflScer  not  paying  over  the  debt  and  costs  to 
the  plaintiff  in  the  action,  which  would  have  been  accepted  by  such 
plaintiff.  It  was  contended,  that  to  debt  on  bond  the  defendant 
might  plead,  that  it  was  given  to  the  plaintiff  in  trust  for  another ; 
so  as  to  let  the  defendant  into  a  defence  which  he  might  have 
against  the  cestui  que  trust.  The  court,  however,  were  of  opinion 
that  the  plea  was  bad;  Lord  Ellenborough,  C.  J.,  observing, 
thdt  as  the  officer  could  not  have  released  the  bond,  he  could 
not  accept  anything  in  satisfaction  of  it ;  and  further,  that  it  was 

(*)  10  PI.  R.  H.  T.  1853.  (b)  Tipping  v.  Johmon,  2  B.  &  P.  303  ; 

(y)  Bret  v.  Sheppard,  1  Leon.  90.  R.  G.  38  H.  T.  1853. 

(«)  Corbet  v.  Cook,  Cro.  EHz.  (466).  (c)  Santiford  v.  Rogere,  2  Wils.  1 18. 

(a)  Cremer  v.  Wiekett,  Ld.  Raym.  550 ;  {d)  See  1  Wms.  Saund.  92,  n.  (3). 

Chitt.  Forms,  458  (7tb  edit.)  (e)  Scholey  v.  Mearm,  7  East,  148, 
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not  alleged  that  the  bond  was  originally  given  to  the  sheriff  in 
trust  for  the  officer ;  nor  did  it  appear  how  he  afterwards  came  to 
have  any  equitable  interest  in  it ;  consequently  this  was  not  brought 
within  the  case  cited.  Lawrence^  J.,  animadverted  on  the  plea,  as 
being  an  attempt  to  set  up  matter  as  a  legal  defence,  which 
was  nothing  more  than  an  equitable  practice  of  the  court  in 
exercising  a  summary  jurisdiction  over  its  officers.  So  bail  cannot 
plead  the  bankruptcy  and  certificate  of  their  principal  in  their  own 
discharge  (/). 

By  R.  G.  84,  H.  T.  1853,  in  all  cases  vvhere  the  bail  bond  shall 
be  directed  to  stand  as  a  security,  the  plaintiff  shall  be  at  liberty  to 
sign  judgment  upon  it.  By  R.  85,  proceedings  may  be  stayed  on 
payment  of  costs  in  one  action,  unless  sufficient  reason  be  shown  for 
proceeding  in  more.     See  Key  v.  Hilly  2  B.  &  Aid,  598. 


V.  Debt  on  Bond,  with  Condition  to  perform  Covenants. 

At  common  law,  it  was  usual  for  the  obligee  of  a  bond,  wiA  a 
penalty  conditioned  for  the  performance  of  covenants  contained  in 
another  deed,  to  declare  on  the  bond  merely ;  to  which  the  de- 
fendant usually  pleaded  performance  generally ;  to  this  the  plaintiff 
replied  a  breach  of  one  of  the  covenants ;  and  upon  issue  joined, 
and  proof  of  such  breach,  the  plaintiff  was  entitled  not  only  to  re- 
cover the  penalty,  that  being  the  legal  debt,  but  also  to  take  out 
execution  for  the  same :  although  the  penalty  &r  exceeded,  in 
amount,  the  damages  which  he  had  sustsuned  by  the  breach  of 
covenant  Under  these  circumstances,  the  defendant  could  only 
obtain  relief  through  the  interposition  of  a  court  of  equity,  which 
would  direct  an  issue  of  quantum  damnificatus^  and  prevent  any 
execution  being  enforced  for  more  than  the  damage  actually  sus- 
tained. To  prevent  plaintiffs,  in  cases  of  this  kind,  firom  convert- 
ing that  power,  which  the  strictness  of  the  common  law  gave  them, 
into  an  engine  of  oppression,  and  to  avoid  the  circuitous  mode  of 
relief  to  which  defendants  were  compelled  to  resort,  it  was  enacted 
by  8  &  9  Will.  III.  c.  11,  s.  8,  that — In  actions  upon  any  bond,  or 
penal  sum,  for  the  non-performance  of  any  covenants  or  agreements 
contained  in  any  indenture,  deed,  or  writing,  the  plaintiff  may 
assign  as  many  breaches  as  he  shall  think  fit,  and  the  jury, 
upon  the  trial  of  such  action,  shall  assess  ^ot  only  such  damages 
and  costs  as  have  been  heretofore  usually  done  in  such  cases,  but 
also  damages  for  such  of  the  assigned  breaches  as  the  phuntiiF  shall 
prove  to  have  been  broken;  and  like  judgment  shall  be  entered  on 
such  verdict  as  heretofore  hath  been  usually  done  in  such  like 
actions. — 

(/)  Donnelly  v.  Dunn,  2  B.  &  P.  47. 
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lliis  statute  is  not  confined  to  cases  where  the  bond  is  condi- 
tioned for  the  performance  of  covenants  in  some  other  instrument 
than  the  bond  ;  the  condition  of  the  bond  is  an  agreement  in  uoriting 
within  the  statute  (^).  Neither  is  the  statute  conBned  to  cases 
where  there  is  a  penalty  to  secure  the  performance  of  an  act,  on 
the  non-performance  of  which  the  obligee  would  be  entitled  to  re- 
cover uncertain  damages :  but  it  extends  also  to  cases  where  the 
a^eement  is  for  the  payment  of  a  certain  sum ;  as  to  bonds  con- 
ditioned for  the  payment  of  an  annuity  (A),  or  the  payment  of  a 
debt  by  yearly  instalments  (i).  So  it  extends  to  bonds  conditioned 
for  the  performance  of  an  award,  although  it  appears  that  only  a 
single  sum  is  to  be  paid  on  the  bond  ;  for  the  condition  being  to 
perform  an  award,  in  other  words,  to  perform  an  agreement,  come^ 
directly  within  the  words  of  the  statute  (j ).  But  as  the  ereat  ob- 
ject of'^the  statute  was  to  take  away  the  necessity  of  applying  for 
relief  to  a  court  of  equity  (A),  it  does  not  extend  to  bail(Z),  or  re- 
plevin (m),  or  post  obit  (w)  bonds,  or  to  a  warrant  of  attorney  to 
enter  up  judgment,  given  as  a  security  for  a  debt  on  demand  (o), 
or  to  a  bond  with  a  penalty  conditioned  for  the  payment  of  money 
at  a  given  day,  with  a  stipulation  that  on  any  default  in  paying  the 
interest,  the  whole  sum  should  be  demandable(/));  for  in  these 
cases  the  court  can  relieve  the  defendant  without  his  being  com- 
pelled to  file  a  bill  in  equity.  Nor  does  the  statute  extend  to 
common  money  bonds,  that  is,  bonds  with  a  penalty  conditioned  for 
the  payment  of  a  less  sum  of  money  at  a  day  or  place  certain  (g),  for 
in  cases  of  this  kind  defendants  are  sufficiently  protected  against 
an  unconscientious  demand  of  the  whole  penalty,  by  4  Ann.  c.  16, 
6.  13,  by  which  it  is  enacted,  that,  if  at  any  time  pending  an  action 
upon  any  such  bond,  the  defendant  shall  bring  into  court  the 
principal,  interest,  and  costs  of  suit,  the  same  shall  be  taken  in 
discharge  of  the  bond,  and  the  court  shall  give  judgment  accord- 
ingly. 

The  statute  having  been  made  for  the  protection  and  relief  of  the 
defendants,  the  words,  "  may  assign,"  have  been  construed  to  be 
compulsory  on  the  plaintiff.  Hardy  v.  £em,  5  T.  R.  636 ;  as  have 
the  words,  "  may  suggest,"  in  the  subsequent  part  of  the  statute, 
where  the  defendant  suffers  judgment  by  default;  Roles  v.  Rose- 
well,  5  T.  R.  638  ;  or  the  plaintiff  obtains  judgment  on  demurrer, 
Wulcot  V.  OouMing,  8  T.  R.  126.  But  it  is  not  necessary,  though 
not  unusual,  to  assign  the  breaches  in  the  declaration  ;  it  may  be 
done  in  the  replication,  in  answer  to  the  defendant's  plea  of  per- 

(g)  CoUint  V.  CoUim,  2  Burr.  826.  (n)  Stmr  v.  Earl  rf' Murray,  2  B.  &  C. 

(A)  tValcot  V.  Goulding,  8  T.  R.  126.  82. 

(t)  Willoughhy  V.  Swinton,  6  East,  550.  (o)  Shtno  ▼.  Mar  quit   of  fVorcetter,  6 

(J)  WeJch  V.  Ireland,  6  East,  613.  Bin9h.'385. 

{k)  Per  Tindal  C.  J.,  10  Ringh.  181.  (  p)  Jamet  v.  Thomas,  5  B.  fr  Ad.  40. 

(/)  Moody  V.  Pheasant,  2  B.  &  P.  446.  (q)  Smith  v.  Bond,  10  Bingh.  125. 

(m)  Middleton  v.  Bryan,  3  M.&  S.  155. 
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formance  (r),  or,  if  the  defendant  do  not  plead  performance,  by  a 
suggestion  in  making  up  the  issue.  Webb  v.  James,  8  M.  &:  W. 
645.     See  further  Wms.  Saund.  i.  68,  n.  (1) ;  ii.  187,  n  (2). 

Debt  on  the  usual  administration  bond  against  the  surety.  Plea, 
non  est  factum^  and  issue  by  plaintiff,  with  a  suggestion  of  several 
breaches.  A  nile  to  show  cause  why  some  of  the  breaches  should 
not  be  struck  out,  or  why  the  defendant  should  not  be  allowed  to 
suffer  judgment  by  default,  and  pay  one  shilling  damages  thereon, 
was  refused;  Bayley,  B.,  observing,  that  in  this  case,  on  the  sug- 
gestion, the  jury  were  to  inquire  mto  the  truth  of  the  breaches ; 
and  that  he  was  not  aware  of  any  case  where  a  party  had  suffered 
judgment  by  default  on  such  breaches ;  and  it  seemed  to  him  con- 
trary to  the  provisions  of  the  statute  that  he  should  do  so.  Arch- 
bishop of  Canterbury  v.  Robertson,  1  Cr.  &  M.  181.  JBayley,  B., 
added,  that  the  present  was  not  the  defendant's  only  course ;  he 
might  have  pleaded  performance,  and  suffered  judgment  by  de&ult 
in  answer  to  the  replication.    3  Tyrw.  419,  n.,  S,  C 

If  judgment  shall  be  given  for  the  plaintiff,  on  demurrer,  or  by 
confession,  or  nihil  dicit,  the  statute  directs  that  the  plaintiff  upon 
the  roll  may  suggest  {«)  as  many  breaches  of  the  covenants  and 
agreements  as  he  shall  think  fit,  upon  which  shall  issue  a  writ  to 
the  sheriff  of  that  county  where  the  action  shall  be  brought,  to 
summon  a  jury  to  appear  before  the  justices  or  justice  of  assize,  or 
nisi  priuSy  of  that  county  (t),  to  inquire  of  the  truth  of  every  one  of 
those  breaches,  and  to  assess  the  damages  that  the  plaintiff  shall 
have  sustained  thereby ;  in  which  writ  it  shall  be  commanded  to 
the  said  justices  that  they  shall  make  a  return  thereof  to  the  court, 
whence  the  same  shall  issue,  at  the  time  in  such  writ  mentioned. 

The  only  difficulty,  in  cases  where  a  party  obtains  a  judgment 
on  demurrer  or  by  default,  and  is  obliged  to  proceed  under  the 
statute,  respects  the  costs  of  the  inquisition,  which  if  the  plaintiff 
does  not  obtain,  he  is  in  a  worse  condition  than  he  would  have 
been  before  the  statute.  To  obviate  this  difficulty,  Mr.  Serjeant 
Williams,  in  a  note  to  Gains  ford  v.  Griffith,  (1  Wms.  Saund.  58,) 
recommends,  that  the  judgment  should  be  suspended  until  after 
the  return  of  the  inquisition,  and  proposes  a  form  of  entry  for  that 
purpose ;  to  which  form,  Lord  Alvanley,  in  Hankin  v.  Broomhead, 
3  B.  &  P.  612,  said,  that  he  did  not  see  any  objection.  His  lord- 
ship, however,  suggested  another  mode  of  proceeding,  that  is,  that 
an  application  should  be  made  to  the  court,  to  order  the  master  to 
tax  the  costs  of  the  inquisition,  and  then  to  add  them  to  the  sum 

(r)  Scott  V.  Staley,  4  B.  N.  C.  724.     In  (/)  By  8  &  4  Will.  IV.  c.  42,8.  16,  the 

such  a  case  the  jury  may  assess  damages  writ  shall  be  executed  before  the  sherifi^ 

without  a  special  venire.  unless  otherwise    ordered   by   the  court 

(«)  No  suggestion   is  necessary   on   a  where  the  action  is  pending,  or  by  a  judge 

judgment  by  warrant  of  attorney.     ifi«-  of  one  of  the  superior  courts. 
nersley  v.  Mu»»en,  5  Taunt  264. 
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to  be  levied  under  the  execution.  In  debt  on  bond  in  the  penal 
sum  of  2,000/.,  conditioned  for  the  performance  of  covenants,  de- 
fendants suffered  judgment  by  default ;  ivhereupon  the  usual  com- 
mon law  judgment  in  debt  was  entered  for  the  recovery  of  the  debt 
and  damages;  the  plaintiff  then  proceeded  to  suggest  breaches, 
upon  which  suggestion  a  writ  of  inquiry  was  awarded  and  exe- 
cuted, and  damages  and  costs  assessed ;  after  which,  the  plaintiff 
entered  a  second  judgment  for  the  damages  assessed  under  the  writ 
of  inquiry,  and  further  costs  adjudged  by  the  court,  and  then 
entered  a  remittitur  as  to  the  costs.  A  wnt  of  error  having  been 
brought;  it  was  held,  that  the  second  judgment  could  not  stand; 
and  thereupon  it  was  adjudged,  that  the  second  judgment,  with  the 
amerciament,  should  be  reversed,  and  that  the  former  judgment 
should  remain  unimpeached.  Hankin  v.  Broomheady  3  B.  &  P. 
607. 

In  case  the  defendant,  after  such  judgment,  and  before  execu- 
tion, shall  pay  into  court,  to  the  use  of  the  plaintiff,  his  executors, 
&c.  the  damages  so  assessed,  together  with  costs  of  suit,  the 
statute  provides  that  a  stay  of  execution  of  the  said  judgment 
shall  be  entered  upon  record ;  or  if,  by  reason  of  any  execution 
executed,  the  plaintiff,  or  his  personal  representative,  snail  be  ftiUy 
paid  or  satisfied  all  such  damages,  with  costs  of  suit,  and  all  rea- 
sonable charges  and  expenses  for  executing  the  said  execution, 
the  body,  lands  or  gooas  of  the  defendant  shall  be  thereupon 
forthwith  discharged  from  the  said  execution,  which  shall  likewise 
be  entered  upon  record ;  but,  notwithstanding,  in  each  case  such 
judgment  shall  remain  as  a  further  security  to  answer  to  the 
plaintiff  and  his  personal  representative  such  damages  as  shall  be 
sustained  for  fiirtner  breach  of  any  covenant  in  the  said  indenture, 
&c.  upon  which  the  plaintiff  may  have  a  scire  facias  (m)  upon  the 
said  judgment  against  the  defendant,  or  a^inst  his  heir,  terre- 
tenant,  or  personal  representative;  suggestmg  other  breaches  of 
the  said  covenants  or  agreements ;  and  to  summon  him  or  them 
respectively,  to  show  cause  why  execution  shall  not  be  had  upon 
the  said  judgment:  upon  which  there  shall  be  the  like  proceedmg, 
as  was  m  the  action  of  debt  upon  the  said  bond,  for  assessing 
damages  upon  trial  of  issue  joined  upon  such  breaches,  or  inquiry 
thereof,  upon  a  writ  to  be  awarded  as  aforesaid ;  and  upon  pay- 
ment or  satisfaction  as  aforesaid  of  such  future  damages,  costs, 
and  charges,  all  further  proceedings  are  again  to  be  stayed ;  and 
so  toties  quoties ;  and  the  defendant,  his  body,  lands,  or  goods, 
shall  be  discharged  out  of  execution  as  aforesaid. 

If  the  plaintiff  proceeds  to  execution,  without  a  scire  facias^  the 
court  will  set  aside  the  execution,  and  order  the  money  levied 

(■)  See  the   form  Chitt    Forms,  523      of  revivor  under  the  Com.  Law  Proc.  Act| 
(7th  edit)   It  must  be  tested,  directed  and       1852,  sect.  132. 
proceeded  upon  in  the  same  way  as  wriu 
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under  it  to  be  restored,  although  the  new  breaches  have  takoi 
place  within  a  year  after  judgment  recovered.  WUlougkly  f. 
Swinton,  6  East,  550.  The  plaintiiF  cannot  in  the  adre  fadas 
suggest  anything  as  a  breach  that  he  might  have  originally  sug- 
gested (or). 

The  above  provisions  of  the  8  &  9  Will.  III.  c.  11,  are  expressly 
excepted  from  the  operation  of  the  Common  Law  Procedure  Act, 
1852,  by  the  96th  section  of  that  act. 


VI.  Debt  on  Bond  of  Ancestor  against  Heir, 

Debt  will  lie  against  an  heir,  having  assets  by  descent  in  fee 
simple,  on  the  obligation  of  his  ancestor,  wherein  the  heir  is  ex* 
pressly  bound.  "  The  executor  more  actually  represents  the  person 
of  the  testator,  than  the  heir  does  the  person  of  the  ancestor ;  for 
if  a  man  binds  himself,  his  executors  are  bound,  though  they  be 
not  named :  but  so  it  is  not  of  the  heir."  1  Inst.  209,  a.  See  also 
Barber  v.  Fox,  ante,  p.  48.  The  law  considers  the  bond  of  the 
ancestor,  wherein  the  heir  is  bound,  as  becoming,  upon  the  death 
of  the  ancestor,  the  heir's  own  debt,  in  respect  of  the  assets,  which 
the  heir  has  in  his  own  right,  and  holds  him  liable  upon  such  bond, 
to  the  value  of  the  land  descended ;  "  because  the  inheritance  of 
the  ancestor,  which  creates  a  lieti  upon  the  heir,  is  possessed  by 
the  heir  jure  proprio,  and  not  alieno,  as  the  personal  estate  is  by 
the  executor  (y)."     Gilb.  Debt,  B.  2,  c.  1. 

Although  it  is  the  debt  of  the  defendant,  because  his  ancestor 
has  bound  him,  yet  he  is  not  liable  any  further  than  to  the  value 
of  the  land  descended ;  and  as  soon  as  he  has  paid  his  ancestor's 
debt,  to  the  value  of  the  land,  he  is  entitled  to  nold  the  land  dis- 
charged (z).  Where  the  obligor  has  heirs  and  lands  on  the  part 
of  his  father  and  on  the  part  of  his  mother,  both  heirs  shall  be 
equally  charged  (a).  The  possession  of  a  tenant  for  years,  being  a 
rightful  possession,  is  considered  in  law  as  the  possession  of  the 
heir,  and  therefore  gives  him  a  seisin  in  fact.  A.  seised  of  land  in 
fee  simple,  at  the  time  of  her  death  in  the  possession  of  a  tenant 
from  year  to  year,  died,  leaving  B.  her  heir-at-law.  No  rent  was 
ever  paid  to  him,  it  being  supposed  that  the  land  passed  to  a 
devisee  under  the  will  of  A.  After  the  death  of  B.,  nis  son  and 
heir  brought  ejectment  and  recovered  the  land.  It  was  held,  that 
B.  was  seised  in  fact  of  the  land  in  question,  which  descended 
from  him  to  his  son,  and  was  therefore  assets  in  the  hands  of  the 
son  and  heir,  liable  to  the  bond  debt  of  the  ancestor  (&). 

(r)  2  Wms.  Saund.  187  c,  n.  {g).  suit  of  the  party. 

(y)  The  debt  is  not,  however,  a  lien  (z)  Buckley  v.  Nigkiingai^,  1  Str.  665. 

upon  the  land  from  the  ancestor's  death,  (a)  11  Hen.  VII.  12,  b. 

but  only  capable  of  being  made  so  by  the  (6)  Busfiby  v.  Dixtm,  3  B.  &  C.  298. 


.  i 
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If  the  defendant  is  only  collateral  heir  of  the  obligor^  the  mesne 
descents  ought,  strictly  speaking,  to  be  stated  in  the  declaration  (c). 
But  this  rule  applies  only  to  descents  from  persons  seised  in  fee 
simile  in  possession  (<2) ;  and,  generally,  the  plaintiff  bein^  pre- 
sumed to  DC  a  stranger  to  the  defendant's  pedigree,  it  is  not 
necessary  for  him  to  state  in  the  declaration  how  the  defendant  is 
heir(c).  The  Common  Law  Procedure  Act,  1862,  has  moreover 
provided  by  sect.  143,  that  upon  motions  in  arrest  of  judgment,  or 
for  judgment  non  obstante  veredicto,  "  by  reason  of  tne  non-aver- 
ment of  some  alleged  material  fact  or  facts,  or  material  allegation, 
or  other  cause,  the  party,  whose  pleading  is  allied  or  adjudged  to 
to  be  therein  defective,  may,  by  leave  of  the  court,  suggest  the 
existence  of  the  omitted  fact  or  facts,  or  other  matter,  which,  if 
true,  would  remedy  the  alleged  defect,  &c." 

Creditors  by  specialty  should  be  careful  to  make  the  debtor 
bind  his  heir ;  as  thereby  they  will  be  entitled  to  a  priority  in  the 
distribution  of  assets  by  courts  of  equity  under  the  3  &  4  Will.  IV. 
c.  104,  making  freehold  and  copyhold  estates  assets.  See  post, 
tit.  "  Executors,"  s.  VI.  in  fin.  See  also  the  9th  section  of  1  Will. 
IV.  c.  47,  to  which  a  similar  remark  applies. 

Of  the  Pleadings, — To  this  action  the  heir  may  plead,  that  he 
has  not,  nor  had  at  the  commencement  of  the  suit,  any  lands  or 
tenements,  by  hereditary  descent  from  the  ancestor  in  fee  simple  (y). 
This  plea  is  termed  a  plea  of  riens  per  descent,  "  In  an  action 
against  the  heir-at-law  for  a  debt  of  his  ancestor  upon  specialty, 
the  ground  of  the  charge  is,  that  he  is  bound  as  well  as  the  ancestor, 
and  therefore  it  is  in  the  debet  and  detinet,  as  it  would  have  been 
a^inst  the  ancestor;  and  the  law  gives  him  liberty  to  discharge 
himself  by  pleading  nothing  by  descent,  or  but  so  much ;  which 
plea,  if  found  false,  he  is  charged  as  a  person  bound  for  the  whole 
debt,  i{  he  had  but  .one  acre  (g);  whicn  is  not  the  case  of  an  exe- 
cutor, who  is  charged  only  for  so  much  as  comes  to  his  hand,  not- 
withstanding such  plea  found  false."  Per  Lord  Harduncke,  C, 
1  Ves.  sen.  212. 

The  common  replication  to  the  preceding  plea  is,  that  the  de- 
fendant had  assets  by  descent  in  fee  simple :  or  a  joinder  of  issue 
under  sect.  79  of  the  Common  Law  Procedure  Act,  1862.  Upon 
this  issue  the  plaintiff  must  prove  assets  (A) ;  but  proof  of  assets  in 
the  county  of  A.  will  support  an  allegation  of  assets  in  the  county 
of  B. ;  for  assets  or  not,  is  the  substance  of  the  issue,  and  the 

Elace  is  named  only  for  conformity  (i).     On  the  other  hand  the 
eir  may  give  in  evidence  a  bond,  acknowledged  by  his  ancestor 


(c)  Jenk*i  case,  Cro.  Car.  151 ;  but  see  (g)  1.  «.,  at  common  law,  but  tbii  is 
Teard  v.  Batkermlte,  Hob.  232.  altered  by  the  I  WiU.  IV.  c.  47, pott,  p. 620. 

(d)  KelUm  v.  Rowden,  Carth.  126.  (h)  As  to  what  shall  be  assets  by  de* 

(e)  Denham  v.  Sttpkenton,  Salk.  S55.  scent,  see  2  Wms.  Saund.  S  g.  in  notia, 
(/)  Doctr.  pi.  181.  (•)  6  Rep.  47,  a. 
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to  the  king,  and  an  extent  thereon  against  the  heir,  [to  the  amount 
of  the  assets  descended].  Home  v.  Adderley,  Ld.  Raym.  734,  735. 
But  the  extent  only,  without  the  production  of  the  bond,  or  an 
examined  copy  thereof,  is  insufficient  Sherwood  t.  Adderley,  Ld. 
Raym.  734. 

Upon  this  issue  questions  formerly  arose,  whether  the  heir  took 
by  purchase  or  descent ;  with  respect  to  which  it  was  held,  that  if 
lands  were  devised  to  the  heir,  and  the  devise  did  not  make  any 
alteration,  either  in  the  tenure,  nuality,  or  limitation  of  the  estate ; 
i.  e.  if  the  devise  conveyed  to  tne  heir  the  same  estate  as  the  law 
would  have  cast  on  him  by  descent,  then  the  heir  took  by  de- 
scent, although  by  the  terms  of  the  devise  there  was  either  a  pos- 
sibility of  a  chaise  (A),  or  an  actual  charge  or  incumbrance  on  the 
lands,  e.  g.  payment  of  debts  (/),  legacies  (m),  annuities  or  rent  (r), 
and  the  like ;  or  although  there  was  an  executory  devise  over,  on 
the  happening  of  a  certam  event,  if  the  quantity  and  quality  of  the 
estate  were  not  thereby  altered  (o).  But  now,  by  3  Jc  4  Will.  IV. 
c.  106,  s.  3,  when  any  land  shall  have  been  devised  by  any  testator 
to  the  heir,  or  to  the  person  who  shall  be  the  heir,  of  such  testator, 
such  heir  shall  be  considered  to  have  acquired  the  land  as  a  devisee, 
and  not  by  descent;  and  when  any  land  shall  have  been  limited 
by  any  assurance  to  the  person,  or  to  the  heirs  of  the  person,  who 
shall  thereby  have  conveyed  the  same,  such  person  shall  be  con- 
sidered to  have  acquired  the  same  as  a  purchaser  by  virtue  of 
such  assurance,  and  shall  not  be  considered  to  be  entitled  thereto 
as  his  former  estate  or  part  thereof.  See  this  statute,  post,  tit 
"  Ejectment." 

The  language  of  the  plea  being,  that  the  defendant  had  not  any 
lands  by  descent,  at  the  commencement  of  the  suit,  the  defendant 
cannot  avail  himself  of  an  alienation  pending  the  suit,  and  the  lands 
so  aliened  will  still  remain  charged  (p).  If  upon  issue  joined  on 
the  plea  of  riens  per  descent  the  plaintiff  prove  that  lands  came  to 
the  defendant  by  descent,  and  the  defendant  give  in  evidence  a 
conveyance  of  the  same  lands  by  himself  to  a  stranger,  before 
action  brought,  the  plaintiff  may,  to  encounter  this  evidence,  prove 
that  the  conveyance  was  fraudulent,  and  therefore  void  by  13  Eliz. 
c.  5  (q).  The  heir  cannot  plead  assets  in  the  hands  of  the  execu- 
tors ;  for  it  is  at  the  election  of  the  obligee  to  sue  either  the  heir, 
or  the  executors  (r).  A  plea  by  the  heir  that  he  claims  to  retain  a 
certain  sum  for  money  laid  out  in  repairs,  not  stating  them  to  be 
necessary  repairs,  of  tlie  tenements  descended,  cannot   be   sup- 

(k)  Cleric  v.  Smith,  Salk.  241.  (o)  Doe  v.  Ttmint,  1  B.  &  Aid.  530. 

(/)  AUam  V.  Heber,  Str.  1270.  \p)  1  Inst.  102,  a,  b. 

(m)  Haynsufortk  v.  Pretty,   Cro.  Eliz.  (g)  Gooch*s  case,  5  Ke^.  60,  a. 

833.  (r)  10  Hen.  VII.  8,  h.,  per  FaooMomr, 

(n)  Emerson  v.  Inckhird,  Lord  Raym.  J.  C.  B.,  and  Cape* s com,  1  And.  7. 
728. 
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ported  (s).  And  qucere,  whether  the  plea  would  be  aided  by  this 
averment  (t). 

Liability  of  Heir  under  1  Will.  IV.  c.  47. — At  the  common 
lawy  if  the  heir  had  made  a  bond  fide  alienation  of  the  lands 
descended,  before  action  brought,  he  was  discharged  (u),  and  he 
might  have  pleaded  this  in  bar ;  consequently  there  was  not  any 
remedy  against  him  at  law ;  although  in  equity  he  was  responsible 
for  the  value  of  the  land  aliened  (:r).  But  now,  by  1  Will.  IV. 
c.  47,  s.  6  (y),  the  heir  is  rendered  liable  in  an  action,  of  debt  or 
covenant,  to  the  value  of  the  land  aliened  before  action  brought 
against  him;  and  such  execution  shall  be  taken  out  upon  any 
judgment  obtained  a^inst  such  heir,  to  the  value  of  the  said  land, 
as  if  it  was  his  own  debt,  but  not  beyond  (z) ;  saving  that  the  land, 
bond  fide  aliened  before  action  brought,  shall  not  be  liable  to  such 
execution  (a). 

"  By  taking  proper  proceedings  (in  equity)  the  specialty  creditors 
may  obtain  payment  out  of  the  descended  or  devised  real  estate  in 
the  hands  of  the  heir  or  devisee  (ft),  but  if  such  proceedings  are  not 
taken,  the  heir  or  devisee  may  aliene,  and  in  the  hands  of  the 
alienee,  the  land  is  not  liable,  though  the  heir  or  devisee  remains 
personally  liable  to  the  extent  of  the  value  of  the  land  aliened"  (c). 

By  the  7th  section  it  is  provided, — "That  where  debt  or  covenant 
upon  a  specialty  is  brougnt  against  any  heir,  he  may  plead  riens 
per  descent  at  the  (commencement  of  the  action) ;  and  the  plaintiff 
may. reply,  that  he  had  lands,  &c.  from  his  ancestor,  before  (the 
commencement  of  the  action)  and  if,  upon  issue  joined  thereupon, 
it  be  found  for  the  plaintiff,  the  jury  shall  inquire  of  the  value  of 
the  lands,  &c.  so  descended  {d),  and  thereupon  judgment  shall  be 

fiven,  and  execution  awarded  as  aforesaid,  (that  is,  against  the 
eir,  to  the  value  of  the  land,  as  if  the  same  were  the  proper  debt 
of  the  heir);  but  if  judgment  be  given  against  such  heir,  by  con- 
fession of  the  action  without  confessing  assets  descended  (e),  or 
upon  demurrer,  or  nihil  dicit,  it  shall  be  for  the  debt  and  damage, 
without  any  writ  to  inquire  of  the  lands,  &c.  so  descended." 

lAability  of  Devisee  under  Statute. — Before  the  3  W.  &  M.  c.  14, 
persons  wno  had  bound  themselves  and  their  heirs  by  bond,  or 
other  specialties,  used  frequently  to  aliene  the  lands  of  which  they 

(«)  Shetelwmrth  v.  Neville^  1  T.  R.  454.  Mathewi  y.  Jones,  2  Anst  606. 

(0  2  Wmi.  Saund.  7  b,  n.  (A).  (6)  See  3  &  4  Will.  IV.  c.  104,  pM^,  tit. 

(«)  Termes  de  la  Ley,  V.  Assets.  "  Executors,  VI." 

(x)  Per  Lord  Maccletfield,  Ch.,  in  Cole-  (e)  Per  Lord  Longdate,  Richardson  v. 

man  v.  Hlnch,  1  P.  Wms.  777.  Norton,  7  Beav.  112. 

(jf)  This  clause,  and  the  7th,  with  the  (d)  If  they  do  not,  a  venire  de  novo  will 

exception  of  the  additional    remedy  by  be  awarded.     Brown  v.  Shuker,  1  C.  &  J. 

covenant,  are  almost  verbatim  the  same  683. 

with  the  6th  and  6th  sections  of  3  W.  &  M.  (e)  In  a  plea  under  the  statute  the  heir 

c.  14,  now  repealed,  except  as  to  persons  or  devisee  must  show  the  particular  lands 

who  died  before  16th  July,  1830.  devised.     Per  WiUes,  C.  J.,  WilUs,  624  ; 

(«)  Broum  v.  Shuker,  2  C.  &  J.  311.  see  post,  p.  621. 

(a)  This  saving  extends  to  devisees. 
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were  seised  in  fee  siniple,  by  defise,  for  the  purpose  of  defiuuding 
their  creditors ;  because,  at  common  law,  such  lands,  in  the  bands 
of  the  devisee  or  alienee,  were  not  liable  to  the  specialty  creditor. 
To  remedy  this  inconvenience^  several  provisions  were  made  by 
that  statute  (/),  which  was  repealed  by  1  Will.  IV.  e.  47,  which, 
reciting,  that-  it  is  not  reasonable  thAt  by  the  contrivance  of 
"  debtors"  their  "  creditors"  should  be  demiiided  of  their  juat 
"  debts,"  by  sect.  2  enacts,  that  :— 

All  wilts,  testamentary  limitations,  dispositions  or  appointments 
then  made,  or  thereafter  to  be  made  by  Miy  person  eoneeming  any 
manors,  lands,  fcc,  or  any  rent.  See,  or  charge  out  of  the  same, 
whereof  any  person  at  the  time  of  his  decease  shidf  be  seised  in 
fee  simple,  m  possession,  reversion  or  remainder,  or  have  power  to 
dispose  of  the  same  by  will  (g),  shall  be  deemed  (only  as  against 
such  person  and  his  heirs,  successors,  executors,  &c.  with  whom 
the  person  making  such  will,  &c.  shall  have  entered  into  any  bond, 
covenant,  or  other  specialty  binding  his  heirs,)  to  be  firandutent 
and  void.  And  by  sect  3 — Every  such  creditor  may  maintain 
debt  or  covejiani  (n)  upon  the  bonds,  covenants  and  specialties, 
against  the  heir  and  devisee,  or  devisee  of  such  devisee,  ^otWfy  (t)» 
and  such  devisee  shall  be  chargeable  for  a  false  plea  in  the  same 
manner  as  the  heir  is,  or  for  not  confessing  the  lands  descended. 
By  sect.  4—  If  there  is  not  any  heir  at  law,  the  creditor  may  bring 
debt  or  covenant  against  the  devisee  solely  (k).  The  5th  section 
contains  an  exception  in  favour  of  limitations,  appointments,  devises, 
or  dispositions  made  for  the  payment  of  debts  (Z),  or  for  raisins 
portions  for  children,  in  pursuance  of  any  marriage  contract  bona 
fide  made  before  marriage.  The  8th  section  provides,  that  every 
devisee  made  liable  by  the  act  shall  be  chargeable  in  the  same 
manner  as  the  heir  (m),  notwithstanding  the  lands,  &c.  shall  be 
aliened  before  action. 

The  intention  of  the  statute  was  to  prevent  three  incon- 
veniences :  1,  that  the  creditor  should  not  be  defrauded  by  a  de- 
vise ;  or  2,  by  alienation ;  3,  that  die  heir  should  not  be  chaiged 
with  the  whole  debt  by  his  false  plea ;  as,  at  the  common  law,  he 
was  (ante^  p.  617) ;  and  the  alteration  introduced  by  the  statute 
was  to  enable  the  creditor  to  recover,  after  the  alienation  of  the 
heir ;  but  then  he  is  to  take  proof  of  the  value  upon  himself,  and 
recover  no  more  of  his  debt  than  the  value  of  the  lands  amounted 
to  (n).  The  act  only  applies  to  cases  where  a  ''  debt,"  in  the  ordi- 
nary meaning  of  the  word,  not  a  mere  contingent  liability,  exists 
between  the  parties  in  the  lifetime  of  both ;  where,  therefore,  A. 

(/)  See  Galton  v.  Hancock,  2  Atk.  432.  qutere.  Bridges  ▼.  Hinxman^  16  Sim.  71. 

(^)  This  extends  to  estates  pur  autre  (k)  Under  the  3  ft  4W.  ft  M.  c.  14, 

vie.     Westfaling  v.  fVeiifaUng,  3  Atk.  465.  thi&  could  not  be  done.     HrnnHng  ▼.  5^/- 

( A)  Under  the  3  &  4  W.  &  M.  c.  14,  debt  drake,  9  M.  &  W.  256. 
only  could  have  been  maintained.    fVilton  (/)  See  Gott  v.  Jtkmeomt  Willea,  521. 

V.  Knublet/j  7  East,  128.  (m)  See  ante,  p.  619. 

{i)  It  is  necessary  to  join  botli  at  law.  (n)  Ante,  p.  619. 

Warren  v.  Staweli,  2  Atk.  125 ;  in  equity, 
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became  surety  by  deed  for  the  performance  of  covenants  by  B., 
and  A.  died  before  breach,  it  was  held  that  A.'s  devisees  were  not 
liable  under  the  statute  (p)  for  a  subsequei;it  breach  of  covenant  by 
^  B.     Farley  v.  Briant,  3  A.  &  E.  839. 

^'  Judgment — If  the  heir  confesses  the  action,  and  declares  with 

^  certainty  the  assets  which  he  has  by  descent,  the  judgment  shall  be 

»  that  the  plaintiff  do  recover  his  debt  and  damages,  to  be  levied  of 

the  assets  descended  (q).  If  the  heir  confesses  the  action,  and 
f  says  that  he  has  nothing  by  descent  but  a  reversion,  after  the 

death  of  A.  B.,  of  so  many  acres  of  land,  situate,  &c.,  the  plaintiff 
I  may  pray  a  special  judgment,   that  he   recover  the    deot    and 

,  damages  to  be  levied  of  the  said  reversion,  quando  acciderit(r). 

,  If  the  heir  pleads  riensper  descent  (s),  or  payment  by  a  co-obligor  (<), 

p  and  it  is  found  against  him,  the  judgment  shall  be  general ;  that 

,  is,  to  recover  the  debt  and  damages. 

Sxecutum. — As  the  judgment  in  debt  a^nst  loa  heir,  upon  riens 
'  per  descent  pleaded  and  found  against  turn,  is  general,  so  is  the 

execution  (i£).  Thus  it  was  held,  that  the  plamtiff  might  have 
execution,  by  writ  of  elegit,  of  a  moiety  of  all  the  lands  of  the 
heir ;  as  well  of  those  which  the  heir  had  by  purchase,  as  of  those 
which  he  had  by  descent  {x)»  The  plaintiff,  however,  is  not  com- 
pelled to  sue  an  elegit  in  this  case  (which,  before  the  1  &  2  Vict.  c. 
1 10,  might  have  put  him  at  a  disadvantage),  but  he  may  suggest 
that  the  defendant  has  certain  lands  (describing  them)  by  descent, 
and  pray  execution  against  such  lands ;  for  possibly  the  heir  may 
not  have  any  other  than  those  which  he  has  by  descent.  2  Roll. 
Abr.  71,  pi.  3.  But  now,  by  1  &  2  Vict.  c.  110,  all  the  lands  of 
the  debtor,  and  not  a  moiety  only,  may  be  extended  under  an 
elegit. 

If  the  heir  suffers  judgmadt  to  go  by  default,  and  does  not  show 
with  certainty  the  assets  descended,  the  judgment  shall  be  general, 
and  the  execution  may  be  awarded  against  the  heir  as  for  his  own 
debt,  by  ca.  sa,  i^inst  his  person  (y),  or^.  fa.  against  his  goods 
uid  chattels  {z).  So  if  judgment  is  given  against  the  heir  upon 
demurrer,  the  body  of  the  heir  may  be  taken  in  execution  {a).  So, 
if  the  heir  is  condemned  on  any  plea  whatsoever  (ft),  or  by  default, 
or  without  plea  for  any  cause,  the  practice  is  for  the  plaintiff  to 

ip)  3  W.  &  M.  c  14 ;  but  the  provi.  the  execution  is  limited  to  the  value  of  the 

8)0118  of  the  2  Will.  IV.  c.  47 1  are  in  this  lands  found  by  the  jury.  Broum  y,Shuker, 

respect  the  same.  2  C.  &  J.  3 1 1. 

(q)  Davy  v.  Pepys,  Plowd.  438.  (jr)  Hinde  v.  Zyopr,  2  Leon.  11. 

(r)  Dy.  373,  b. ;  per  Holt,  C.  J.,  Carth.  (y)  Barker  v.  Borne,  Cro.  Eliz.  692  ; 

129.  Tretciniard*seaie,  Plowd.  440,  b. 

(«)  21   £dw.  III.  9,  b.  pi.  28;  Doctr.  (s)  Poxon  ?.  Smart,  C.  B.  HiL  4  Geo. 

pi.  181 ;  Allen  v.  Holden,  2  Roll.  Abr.  71,  II.  MS. 

pi.  8.  (a)  Greensmith  v.  Brockhole,  cited   in 

(/)  Brandlin  y.  Milhank,  Carth.  93.  Plowd.  440,  b. 

(tt)  t.  «.,  at  common  law.     Under  the  (6)  except   that  of  riene  per  detcent, 

statute,  if  the  heir  pleads  rientper  descent,  under  the  statute,  ante,  n.  (u). 
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have  execution  of  the  body  of  the  heir^  or  his  goods,  or  elegit  of 
his  lands,  unless  he  confesses  the  debt,  and  shows  the  certainty  of 
the  lands  descended.  Davy  v.  Pepys^  Plowd.  440,  b ;  Smith  v. 
AngeU,  Ld.  Raym.  783. 


VII.  Debt  on  Judgment. 

Debt  lies  upon  a  judgment,  within  or  after  the  year  after  the  re- 
covery (c).  An  action  of  debt  may  be  maintained  upon  a  judgment 
recovered  in  one  of  the  courts  of  the  city  of  London  by  special 
custom ;  although  the  original  action  could  not  have  been  brought 
in  the  superior  courts  (d).  Debt  lies  on  a  judgment  for  damages  in 
a  real  action  (/);  for,  by  the  judgment,  the  damages  are  reduced 
to  personalty  (^).  So  on  a  judgment  in  scire  facias  on  a  recog- 
nizance (A).  Debt  also  lies  upon  a  judgment  in  an  inferior  court ; 
but  the  declaration  must  allege,  that  the  cause  of  action  in  the 
original  suit  arose  within  the  jurisdiction  of  the  inferior  court  (t)  ; 
it  is  not  enough  to  allege,  that  the  plaintiff  recovered  his  damages 
within  that  jurisdiction.  Debt  on  judgment  lies  only  where  the 
judgment  remains  unsatisfied  (A).  Hence,  where  the  defendant  had 
been  taken  in  execution  on  a  judgment,  and  aflerwards  was  dis- 
chai^ed  out  of  custody,  with  the  consent  of  the  plaintiff,  upon,  en- 
tering into  an  agreement  to  pay  the  debt  by  instalments,  part 
whereof  the  defendant  had  accordingly  paid,  but  had  failed  in  pay- 
ment of  the  remaining  part ;  it  was  held,  that  the  plaintiff  could 
not  maintain  an  action  upon  the  judgment  (Z).  An  action  of  debt 
on  a  jud^ent,  being  founded  on  the  consequent  duty,  cannot  be 
differed  m  principle  from  the  ordinary  case  of  an  action  of  debt 
against  one  of  several  joint  contractors ;  to  which  an  objection  can- 
not be  taken  on  the  ground  of  variance,  but  only,  if  at  all,  by  way 
of  plea  in  abatement  (m).  The  venue  in  this  action  must  be  laid  in 
the  county  where  the  judgment  was  given,  and  not  in  the  county 
where  the  original  cause  of  action  arose  («).  The  defendant  can- 
not plead  nil  debet  (o).  If  there  be  not  any  such  record  as  the 
plaintiff  has  declared  on,  the  defendant  must  plead  nul  tiel  record; 
which  issue  is  tried  by  producing  the  record  itself,  if  it  be  a  record 
of  that  court  where  the  action  is  brought^  or  by  a  certified  copy 
thereof  duly  sealed  {p). 

{c)  43  Edw.  ITT.  2,  b.  the  inferior  court,  and  the  defendant  in 

(d)  Mason  v,  Nichoiitf  1  Roll.  Abr.  600,  the  court  below  bringing  an  action  on  the 

(N.)  pi.  8.  judgment  for  hiff  coats ;  here  it  is  impoa- 

(/)  By  3  &  4  Will.  IV.  c.  27,  a.  36,  all  aible  to  aver  it,  for  it  may  haye  been  the 

real  and  mixed  actions,  except  a  writ  of  very  cause  of  the  nonsuit.     Murray  v. 

right  of  dower,  writ  of  dower,  quart  im-  fViUony  1  Wils.  817. 

peditf  and  ejectment,  are  abolished.  (k)  Jaquet  v.  Withy^  1  T.  R.  557. 

(g)  43  Edw.  HI.  2.  (/)  Vigers  v.  Aldrich,  4  Burr.  2482. 

\h)  LoveUsse't  cau,  2  Leon.  14.  (m)  CockM  v.  Brewer,  11  M.  &  W.  51. 

(i)  Read  V.  Pope,  1  C.  M.  &  R.  802.  (n)  Hallv,  Winckfield,  Hob.  196. 

There  is  an  exception  to  this  rule,  in  case  (o)  11  PI.  R.  H.  T.  1853. 

of  a  judgment  ot  nonsuit  en*  non  pro$,  in  \p)  1  &  2  Vict.  c.  94,  s.  13. 
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By  10  R.  G.  H.  T.  1863.— "Where  a  defendant  shall  plead  a 
plea  of  judgment  recovered,  he  shall  in  the  margin  of  such  plea 
state  the  date  of  such  judgment ;  and  if  such  judgment  shall  be  in 
a  court  of  record,  the  number  of  the  roll  on  which  such  proceedings 
are  entered,  if  any ;  and  in  default  of  his  so  doing,  the  plaintiff 
shall  be  at  liberty  to  sign  judgment  as  for  want  of  a  plea ;  and  in 
case  the  same  be  &lsely  stated  by  the  defendant,  the  plaintiff,  on 
producing  a  certificate  U'om  the  proper  of&cer  or  person  having  the 
custody  of  the  records  or  proceedings  of  the  court  where  such 
judgment  is  alleged  to  have  been  recovered,  that  there  is  no  such 
record  or  entry  of  a  judgment  as  therein  stated,  shall  be  at  liberty 
to  sign  judgment  as  for  want  of  a  plea  "  (/?).  The  above  rule  does 
not,  it  seems,  apply  to  judgments  pleaded  by  executors  (q). 

A  plea  of  nul  tiel  record^  pleaded  to  an  action  of  debt  on  an 
Irish  judgment,  is  only  provable  by  an  examined  copy  on  oath,  the 
veracity  of  which  is  triaole  by  a  jury,  and  not  by  the  court  (r).  A 
writ  of  error  pending  on  the  judgment  may  be  pleaded  in  abate- 
ment («),  but  not  in  bar  (0-  If  the  defendant  bring  a  writ  of  error, 
and  the  plaintiff  bring  another  action  on  the  judgment  and  recover, 
he  cannot  sue  out  execution  on  the  second  judgment,  until  the 
writ  of  error  be  determined  (u). 

Co«te.— The  more  regular,  as  well  as  the  least  expensive,  mode 
by  which  a  plaintiff  may  reap  the  benefit  of  his  juagment,  is  by 
writ  of  execution ;  hence,  the  proceeding  by  action  on  the  judg- 
ment being  considered  vexatious  and  oppressive,  it  was  enacted  by 
the  43  Geo.  III.  c.  46,  s.  4,  that  the  plaintiff  in  such  action  shall 
not  recover  costs,  unless  the  court  in  which  the  action  is  brought, 
or  some  judge  of  the  same  court,  shall  otherwise  order.  The  above 
statute  extends  only  to  judgments  recovered  by  plaintiffs,  and  not 
to  actions  brought  by  the  defendant  in  the  ori^nal  action  to  recover 
the  costs  of  a  judgment  of  nonsuit  (a:).  The  object  of  the  act, 
however,  bein^  to  prevent  parties  from  rashly  bringing  actions  of 
debt  on  records,  and  so  creating  costs  (y),  they  will  w  allowed  if 
the  proceedings  have  become  necessary  (z).  By  the  128th  section 
of  the  C.  L.  P.  Act,  1862,  execution  may  now  issue  within  six  years 
from  the  recovery  of  the  judgment,  if  tlie  parties  be  aUve,  with- 
out revival.  As  after  that  time  a  writ  of  revivor  or  an  action  on 
the  judgment  must  be  brought,  and  in  the  former  case  the  plaintiff 
would  be  entitled  to  his  costs,  sect.  131,  there  seems  no  reason  for 
refusing  them  in  the  latter  (a). 

(p)  See  Brokenshir  ▼.  Monger,  9  M.  &  (/)  Rogert  ▼.  Mayhoe,  Carth.  1. 

W.  111.  (ii)  Tatwell  y.   Stone,   4   Burr.   2454; 

(q)  Power  ▼.  hod,  1  B.  N.  C.  304.  Benwell  ▼.  Bhck,  8  T.  R.  643. 

(r)  CollintY.  Lord  Mathew,  5  East,  473 ;  (x)  Bennett  v.  Neale,  14  East,  343. 

but,  qmmre,  whether  such  plea  is  not  a  (y)  Per  Tindal,  C.  J.,  Frater  ▼.  Moses, 

nuUity.    Harris  t.  Saunders,  4  B.  &  C.  ID.  N.  S.705. 

411.  («)  Gamweil  v.  Baker,  5  Taunt.  264. 

(«)  Ahy  V.  Buxton,  Carth.  1.  (a)  Gray  onCosU,  168,  169. 
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VIII.  Debt  for  Rent  Arrear. 

If  a  lease  be  of  lands  or  tenements  for  years  (a),  or  at  will  (i), 
rendering  rent,  debt  lies  for  the  recovery  of  rent  arrear,  by  the 
common  law.  So  if  a  lease  be  for  life,  debt  lies  for  the  arrears  by 
the  common  law  after  the  estate  of  freehold  is  determined  (c) ;  and 
by  8  Ann.  c.  14,  s.  4,  though  a  lease  for  life  be  continuing,  any 
person  having  rent  due  on  such  lease  may  bring  debt  for  the  same, 
m  the  same  manner  as  if  due  upon  a  lease  of  years.  But  debt  does 
not  lie  by  the  grantee  or  devisee  of  an  annuity  against  the  grantor 
or  devisee  of  the  land,  either  at  the  common  law,  if  the  grantee  or 
devisee  takes  a  freehold  {d),  or  by  the  statute,  for  that  only  applies 
to  cases  between  the  lessor  and  lessee  (e).  So  if  land  be  conveyed 
by  A.  to  B.,  his  heirs  and  assigns,  to  the  intent  that  C,  his  heirs 
and  assigns,  may  receive  a  yearly  rent  thereout,  C.  cannot  bring 
debt  for  the  rent  a^nst  B.(/)  ;  unless  there  is  an  absolute  cove- 
nant by  B.  to  pay  it(^). 

At  common  law,  if  a  person  seised  of  rent-service,  rent-charge, 
rent-seek,  or  fee-farm,  in  fee-simple  or  fee-tail,  died,  and  there  was 
rent  arrear,  neither  his  heir  nor  executor  conid  maintain  an  action 
of  debt  for  such  rent  (A):  the  heir  was  not  competent  to  sue, 
because  he  was  a  stranger  to  the  personal  contracts  of  his  ancestor; 
and  the  executor  was  mcompetent,  inasmuch  as  he  did  not  repre- 
sent his  testator  as  to  any  contracts  relating  to  the  fi-eehold  and  in- 
heritance. To  obviate  this,  it  was  enacted  by  32  Hen.  VI 11. 
c.  37,  s.  1,  that  an  executor  or  administrator  of  any  person  seised 
of  such  rents  in  fee,  in  tail,  or  for  life,  might  maintain  debt  against 
the  person  who  ought  to  pay  the  same,  and  his  personal  repre- 
sentative (i).  As  to  what  persons  are  within  this  statute,  seepost^ 
tit.  "  Distress,"  IV.  The  devisee  {k)  however,  or  assignee  (/)  of  rent, 
reserved  on  a  lease  for  years  and  disconnected  with  the  reversion, 
might  maintain  debt  for  the  rent,  or  for  the  arrears  thereof  (i«),  at 
the  common  law,  and,  it  seems,  without  attornment  (n) ;  but  by  the 
4  Ann.  c.  16,  s.  9,  attornment  is  no  longer  necessary. 

The  action  must  be  brought  against  the  persons  who  took  the 
profits  when  the  rent  became  in  arrear,  or  against  their  executors 
or  administrators  (o).  If  A.  make  a  lease  for  life,  or  a  gift  in  tail^ 
reserving  a  rent,  that  is  a  rent^service  within  the  32  Han.  VIII.  c. 

(a)  Litt.  B.  58.  brought  vvhere  the  land  lies ;  Biill  N.  P. 

(6)  Ibid,  8.  72.  177 ;  but  under  8  &  4  WiU.  1 V.  c.  42,  s.  22, 

(e)  I  RoIL  Abr.  596,  pi.  1 1.  may,  under  certain  circumstances,  be  trieA 

(d)  Kelly  v.  Clubbe,  3  B.  &  B.  130.              in  any  county. 


(«)  Webb  ▼.  Jiggt,  4  M.  &  S.  113.  (j^)  Ardt  v.  Waikin,  Cro.  Elii.  637. 

(/)  Ratidall  ▼.  Rigby,  4  M.  &  W.  130.  (/)  Robin*  v.  Cox,  1  Lev.  22. 

(g)  Farley  v.  Leigh,  2  Exch.  446.  (m)  Colbome  ▼.  Wright,  2  Lev.  24a 

(A)  1  Inst.  162,  a.  (»)  Rivii  v.  Watson,  5  M.  &  W.  266. 

(0  The  action  is  local,  and  must  be  (o)  1  Inst.  162,  b. 
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37  ( jt>).  The  act  is  remedial,  and  extends  to  the  executors  of  all 
tenants  for  life  (q).  If  lessee  for  years  assign  over  the  term,  re- 
serving a  rent,  he  may  maintain  debt  for  such  rent  arrear,  although 
he  has  not  any  reversion  (r). 

Declaration, — It  is  a  general  rule,  that,  whenever  an  action  is 
founded  on  a  deed,  the  deed  must  be  declared  upon.  But  the 
action  of  debt,  for  rent  arrear,  forms  an  exception  to  this  rule ;  for 
in  this  case  it  is  not  necessary  to  declare  upon  the  deed  (s).  Debt 
for  rent,  by  the  lessor  against  the  lessee,  may  be  brought  either 
where  Uie  land  lies,  or  the  deed  was  made  ( 0 ;  but  debt  by  the 
grantee  of  the  reversion  against  the  lessee  (m),  or  by  the  lessor 
a^inst  the  assignee  of  the  term  {x\  or  by  the  grantee  of  the  rever- 
sion against  the  assignee  of  the  term  (j/),  is  maintainable  on  priiijty 
of  estate  only;  consequently  is  local,  and  must  be  brought  in  the 
county  where  the  lands  are.  If  the  venue  is  laid  in  tne  wrong 
county,  advantage  may  be  taken  of  it  on  demurrer  (z),  if  it  appear 
on  the  face  of  the  record ;  otherwise  it  should,  it  seems,  be  pleaded  ( a) . 
Debt  for  rent  against  an  executor  of  lessee  is  transitory  (&),  if  it  is 
for  arrears  in  the  testator's  lifetime;  but  where  it  is  for  rent  accrued 
in  the  executor's  time,  it  must  be  where  the  land  lies ;  for  in  this 
case  the  executor  is  charged  as  assignee  on  the  privity  of  estate, 
and  not  on  the  privity  of  contract  (c). 

If  A.  demises  land  by  indenture  to  B.  for  years,  yielding  rent, 
and  B.  dies,  making  C.  his  executor,  the  lessor  may  have  debt 
against  the  executor  for  the  rent  reserved  and  arrear,  after  the 
death  of  the  lessee,  although  the  executor  never  entered  nor  agreed ; 
for  the  executor  represents  the  person  of  the  testator,  and  the 
testator  by  the  indenture  was  estopped  and  concluded  during  the 
term  to  pay  the  rent  upon  his  own  contract;  and,  therefore, 
although  the  rent  is  higher  than  the  profit  of  the  land,  vet  the 
executor  cannot  waive  the  land,  but,  notwithstanding  that,  he  shall 
be  charged  with  the  rent  (c?).  So  in  Helier  v.  Casebert,  1  Lev.  127, 
Wyndham,  J.,  said,  that  an  executor  cannot  waive  a  term,  so  as 
not  to  be  charged  for  the  rent,  if  he  has  assets :  for  he  is  bound  to 
perform  all  the  contracts  of  the  lessor,  if  he  has  assets,  be  the  rent 
above  the  value  of  the  land  or  not :  which  was  not  denied.  And 
Kelyngey  J.,  said,  that  he  could  not  so  waive  it,  but  that  he  should 
be  charged  in  the  detinet,  on  which  the  assets  would  come  into 
question.  And  if  he  continues  the  possession,  he  shall  be  chained 
in  respect  of  the  reception  of  the  profits,  whether  he  has  assets  or 

(p)  1  Tn»t  162,  b.  (y)  Barker  v.  Darner,  Carth.  188. 

iq)  HoolY,  Bell,  Lord  Raym.  172.  (s)  2  Lev.  80  ;  1  Wila.  165. 

(r)  Newcomh  v.  Harvey,  Carth.  161.  (a)  Boyes  v.  Hewetson,  2  B.  N.  C.  675. 

(*)  Adm.  Jiiy  v.  Parish,  1  N.  R.  109.  (b)  GiJb.  Debt,  B.  2,  c.  2. 

(/)  Patteritm  v.  Scott,  2  Sir.  776.  (c)  Cormel  v.  LUtet,  2  Lev.  80. 

lu)  Bord  V.  Cudmore,  Cro.  Car.  183.  (d)  Howae  v.  Websttr,  Yclv.  103. 
(*)  Per  Cur.  in  Patterson  v.  ScotL 
VOL.  I.  B  fl 
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not :  to  which  Thtysden,  J.,  agreed.  But  he  may  plead  the  special 
matter^  viz.  that  he  has  no  assets,  and  that  the  land  is  of  less  valae 
than  the  rent.     BUlingshurst  v.  Speerman,  Salk.  297. 

Pleadings,— In  debt  for  rent,  upon  a  demise  of  land,  if  the  rent 
be  reserved  by  deed  the  defendant  may  plead  non  est  factum;  if 
without  deed,  non  dimisity  or  nothing  in  arrear,  or  that  uie  defend- 
ant nerer  entered.  The  plea  of  nu  debet  shall  not  be  allowed  in 
any  action;  11  PI.  R.  H.  T.  1853.  In  debt  for  rent,  against  the 
lessee  (e\  or  his  personal  representative  (/),  an  assignment  before 
the  rent  became  due  cannot  be  pleaded  in  bar  of  the  action ;  for 
the  privity  of  contract  remains  notwithstanding  the  assignment: 
but  an  assignment  and  an  acceptance  by  the  lessor  of  the  assignee 
as  his  tenant  may  be  pleaded  in  bar,  either  by  the  lessee  (g)  or  hw 
personal  representative  (h);  for  the  lessor  may  charge  the  lessee  or 
assignee  at  his  election,  but  when  he  has  determined  his  election 
by  accepting  rent  from  the  assignee,  he  cannot  afterwards  resort  to 
the  lessee,  for  the  privity  of  estate  is  destroyed  (t).  Upon  this 
principle  it  was  held,  that  debt  would  not  he  against  the  lessee  for 
rent  accruing  after  his  bankruptcy,  when  he  had  ceased  to  occupy 
the  premises,  and  the  assignee  was  in  possession  under  the  com- 
missioners' assignment,  the  lessor's  assent  to  such  assignment  being 
virtually  included  in  the  statute  authorizing  it,  and  being  equivalent 
to  an  express  assent  {k). 

Eviction. — In  debt,  as  in  other  remedies  for  rent  arrear,  an  evic- 
tion may  be  pleaded  in  bar,  for  that  occasions  a  suspension  of  the 
rent;  but  care  must  be  taken  that  an  eviction  (/),  or  such  facts  as 
amount  in  law  to  an  eviction,  be  stated  in  the  plea ;  for  if  a  mere 
trespass  (m),  or  an  illegal  ouster  (n)  only,  be  stated,  the  plea  will  be 
insufEcient.  See  post,  tit.  "  Replevin."  If  the  land  be  evicted,  or 
the  lease  determine  before  the  legal  time  of  payment,  no  rent  shall 
be  paid ;  for  there  shall  never  be  any  apportionment  in  respect  of 
part  of  the  time,  as  there  shall  be  in  respect  of  part  of  the  land  (p\ 
Hence,  at  common  law,  if  a  tenant  for  life  made  a  lease  for  years, 
rendering  rent  at  Easter,  and  the  lessee  occupied  for  three  quarters 

(e)  ffalker's  case,  3  Rep.  22,  a.  (/)  Hunt  v.  Cape,  Cowp.  242. 

(/)  Helier  v.  Casebert,  1  Lev.  127.  (m)  Reynolds  v.  Buckle,  Hob.  826- 

(g)  Marsh  ▼.  Brace,  Cro.  Jbc.  834.  («)  Foekell  ▼.  DoMcasieU,  Moor.  891. 

(A)  Marrow  ▼.  Turpin,  Cra  £liz.  715.  (o)  Clun'scase,  10  Rep.  128,  a.  **  Where 

(i)  Per  Bayley,  J.,  Thomas  v.  Cook,  2  B.  our  books  speak  of  an  apportionment  in 

k  Aid.  121 ;  Davison  v.  Gent,  1  H.  &  N.  case  where   the  lenor  enters  upon  the 

744,  ace.  lessee,  m  part,  they  are  to  be  understood 

(k)  Wadham  v.  Marlowe,  8  East,  814,  n.  ^  where  the  lessor  enters  lawfidly,  as  upon 

But  assumpsit  lies  against  a  lessee  from  a  surrender,  forfeiture, or  such  like,  where 

year  to  year  upon  his  agreement  to  pny  the  rent  is  lawfully  extinct  in  part.'*     1 

rent  du~ing  the  tenancy,  notwithstanding  Inst.  148,  b.      "  If  there  be  lawful  evic 

his  bankruptcy,  and  the  occupation  of  his  tion  from  part  by  an  elder  title,  it  is  clear 

assignees  during  part  of    the  time  for  that  the  rent  is  apportioned  only,  and  not 

which  the  rent  accrued.    Boot  v.  Wilson^  suspended."   Per  Cur.,  Stale  ^.Macken^, 

8  East,  81 1,  and  post,  **  Use  and  Occupa-  2  C.  M.  &  R.  84. 
tion." 


DEBT.  627 

of  a  year,  and  in  the  last  quarter  before  Easter  the  tenant  for  life 
died;  in  this  case  there  was  not  any  apportionment  of  rent  for  the 
three  quarters  of  a  year.  Now  however  by  11  Geo.  2,  c.  19,8. 15, 
— Where  a  tenant  for  life  dies  before  or  on  the  day  on  which  the 
rent  is  reserved  or  made  payable,  upon  any  lease  of  lands,  &c., 
which  determines  on  the  death  of  such  tenant  for  life,  his  personal 
representative  may,  in  an  action  on  the  case,  recover  from  the 
under-tenant  of  such  lands,  &c.,  if  the  tenant  for  life  die  on  the  day 
on  which  the  same  was  made  payable,  the  whole,  or  if  before  such 
a  day,  then  a  portion  of  such  rent,  according  to  the  time  the  tenant 
for  life  lived,  of  the  last  year,  or  quarter  of  a  year,  or  other  time  in 
which  the  said  rent  was  growing  due,  making  all  just  allowances, 
or  a  proportional  part(/?).  By  the  4  &  6  Will.  IV.  c.  22,  s.  1, 
rents  reserved  on  leases  of  lands,  &c.  which  have  been  and  shall  be 
made,  and  which  leases  determine  on  the  death  of  the  person 
making  the  same  (although  such  person  was  not  strictly  tamnt  for 
lii'e  thereof),  or  on  the  death  of  the  life  for  which  such  person  was 
entitled  to  such  hereditaments,  are  to  be  considered  as  within  the 
foregoing  provision.     And  by  sect.  2, — 

"  All  rents-service  reserved  on  any  lease  by  a  tenant  in  fee,  or  for 
any  life  interest,  or  by  any  lease  granted  under  any  power  (y)  (and 
which  leases  shall  have  been  granted  after  the  passing  of  this  act, 
16  June,  1834),  and  all  rents-charge  and  other  rents,  annuities,  pen- 
sions, dividends,  moduses,  compositions,  and  all  other  payments  of 
every  description,  in  G.  B.  and  I.,  made  payable,  or  coming  due  at 
fixed  periods  under  any  instrument  that  shall  be  executed  after  the 
passing  of  this  act(r),  or  (being  a  will  or  testamentary  instrument) 
that  shall  come  into  operation  after  the  passing  of  this  act,  shall  be 
apportioned  so  and  in  such  manner  that  on  the  death  of  any  person 
interested  in  any  such  rents,  annuities,  &c.  or  in  the  estate,  fund, 
ofEce,  or  benefice,  from  or  in  respect  of  which  the  same  shall  be 
issuing  or  derived,  or  on  the  determination  by  any  other  means  what- 
soever of  the  interest  of  any  such  person,  he  or  she  and  his  or  her 
executors,  administrators,  or  assigns,  shall  be  entitled  to  a  propor- 
tion of  such  rents,  annuities,  &c.,  according  to  the  time  which  shall 
have  elapsed  from  the  commencement  or  last  period  of  payment 
thereof  respectively  ^as  the  case  may  be),  including  the  day  of  the 
death  of  such  person,  or  of  the  determination  of  his  or  her  interest, 
all  just  allowances  and  deductions  in  respect  of  charges  on  such 
rents,  &c.,  being  made ;  and  that  every  such  person,  his  or  her 
executors,  administrators  and  assigns,  shall  have  such  and  the 
same  remedies  at  law  and  in  equity  for  recovering  such  apportioned 
parts  of  the  said  rents,  &c.  when  the  entire  portion,  of  which  such 
apportioned  parts  shall  form  part,  shall  become  due  and  payable, 
and  not  before,  as  he,  she,  or  they  would  have  had  for  recovering 

( p)  See  Boiheroyd  v.  Woolley,  6  Tyrw.      Sm.  470. 
522.  (r)  See  Knight  v.  Boughtm,  12  Beav. 

{q)  See  Lock  y.  De  Burgh,  4  De  O.  &       S12. 
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and  obtaining  such  entire  rents,  annuities,  &c,,  if  entitled  thereto, 
but  so  that  persons  liable  to  pay  rents  reserved  by  any  lease  or 
demise,  and  the  lands,  &c.  comprised  therein,  shall  not  be  resorted 
to  for  such  apportioned  parts  specifically  as  aforesaid,  but  the  entire 
rents  of  which  such  portions  shall  form  a  part  shall  be  received 
and  recovered  by  the  person  or  persons,  who  if  this  act  had  not 
passed  would  have  been  entitled  to  such  entire  rents :  and  such 
portions  shall  be  recoverable  from  such  person  or  persons  by  the 

1)arties  entitled  to  the  same  under  this  act,  in  any  action  or  suit  at 
aw  or  in  equity."  By  sect.  3,  the  above  provisions  are  not  to  apply 
to  cases  in  which  it  shall  be  expressly  stipulated  that  no  apportion- 
ment shall  take  place,  or  to  sums  payable  on  policies  of  assurance. 

The  above  section  does  not,  it  seems,  apply  to  cases  where  the 
landlord  by  his  own  act  determines  the  tenancy,  e,  g,  by  bringing 
ejectment,  but  only  to  those  where  the  rent  continues  and  is  to  be 
apportioned  between  the  individual  who  was  entitled  when  it  began 
to  accrue,  and  another  who  has  come  in  as  remainder-man  or  rever- 
sioner, or  otherwise  («).  In  re  Markbyy  4  M.  &  Cr.  484,  Lord 
Cottenham,  C,  held,  that  the  statute  does  not  apply  to  rents,  pay- 
able by  tenants  from  year  to  year,  which  have  not  been  reserved  by 
an  instrument  in  writing;  and  in  Brown  v.  Amyoty  3  Hare,  173, 
Wigram,  V.  C,  held,  that  the  death  of  the  person  interested  in  the 
rent  or  other  payment — the  event  on  which  the  apportionment  is  to 
take  place — must  be  understood  as  a  death  occasioning  the  deter- 
mination of  the  interest ;  and  therefore  that  the  act  does  not  apply 
to  any  cases  except  those  in  which  the  interest  of  the  ])arty  entitled 
to  the  rents,  annuities,  or  other  periodical  payments,  determines  by 
death  or  some  other  means,  so  that  there  is  no  apportionment  of 
rent  as  between  the  heir  and  personal  representative  of  a  tenant  in 
fee.     Ace,  re  Clulow,3  K.  &  J.  690. 

Nil  habuit  in  tenementis. — If  the  plaintiff  declares  upon  an  inden- 
ture of  lease,  the  defendant  cannot  plead  nil  habuit  in  tenementis^  or 
non  dimisit ;  because  the  defendant,  by  the  execution  of  the  coun- 
terpart of  the  indenture,  is  estopped  from  controverting  either  the 
power  of  the  plaintiff  to  demise  or  the  actual  demise  (0 :  but  other- 
wise it  is,  where  the  demise  is  by  deed  poll  (m),  or  by  parol.  In 
debt  for  rent  reserved  upon  a  lease  by  inaenture,  if  the  defendant 
pleads  nil  habuit  in  tenementis^  the  plaintiff  need  not  reply  ^the 
estoppel,  but  may  demur ;  because,  the  declaration  being  on'the 
indenture,  the  estoppel  appears  on  the  record  (x).  But  if  the 
plaintiff  will  not  rely  on  the  estoppel,  but  takes  issue  on  the  plea  of 
nil  habuit,  &c.,  he  waives  the  estoppel  and  the  jury  shall  find  the 
truth  (y).     If  to  debt  on  a  demise  without  deed,  the  defendant 

(*)  Oldershaw  v.  Holt,  12  A.  &  E.  590.  under  the  deed  ;  Curtis  ▼.  Spifty  ;  and  see 

(/)  Gilb.  Debt,  B.  3,  c.  3.  Taylor  v.  NeeHham,  2  Taunt.  278. 
(tt)  Adm.  Lewis  v.  WiUis,  I  Wila.  314;  (x)  Heath  v.  Vermeden,  3  Lev.  146. 

but  qiuere,  if  there  has  been  occupation  (y)  Trevivan  v.  Lawrence,  1  Salk.  277. 
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pleads  nil  habuit  in  tenementis,  the  plaintiff  ought,  it  seems,  strictly, 
to  show  in  his  replication  what  estate  he  had  in  the  premises.  But 
it  is,  it  seems,  sufficient  if  he  replies,  '^  that  he  had  a  good  and 
sufficient  title,"  or  joins  issue  under  the  79th  sect,  of  tne  Com- 
mon Law  Procedure  Act,  1862,  for  the  defect  in  the  replication 
will  be  aided  by  the  verdict  (2r).  Nil  habuit  in  tenementis  cannot  be 
pleaded  in  debt  for  use  and  occupation  fa). 

Payment, — "  Where  rent  is  reserved  generally,  the  proper  place 
for  payment,  the  place  appointed  by  law,  is  the  land  out  of  which 
it  issues"  (6).  It  is,  therefore,  it  seems,  a  good  plea  to  an  action  of 
debt  for  rent,  where  no  particular  place  of  payment  is  mentioned  in 
the  deed,  that  the  defendant  was  on  the  demised  premises  for  a  suffi- 
cient time  next  before  the  setting  of  the  sun  on  the  day  when  the 
rent  became  due  to  allow  for  the  counting  of  the  money,  ready  to 
pay  the  rent  if  the  plaintiff  had  come  to  receive  it,  and  that  he  has 
always  since  been  ready  to  pay  the  same,  concluding  by  payment 
of  the  amount  into  court  (c). 

Statute  of  Limitations. — By  21  Jac.  I.  c.  16,  s.  3,  actions  of 
debt  for  arrearages  of  rent  shall  be  commenced  and  sued  within  six 
years  next  afler  the  cause  of  such  actions.  The  statute  is  a  good 
defence  to  a  yearly  tenant  who  has  not  within  the  last  six  years 
occupied  the  premises  either  actually  or  constructively,  or  paid 
rent,  or  done  any  act  from  which  a  tenancy  can  be  inferred,  although 
the  tenancy  has  not  been  determined  by  a  notice  to  quit(ri).  It  is 
confined  to  actions  for  arrears  of  rent,  upon  a  demise  without  deed, 
and  does  not  extend  to  cases  of  rent  reserved  by  specialty  (e).  By 
the  3  &  4  Will.  IV.  c.  27,  s.  42,  no  arrears  of  rent  or  of  interest  in 
respect  of  any  money  charged  upon  or  payable  out  of  any  land  or 
rent,  or  any  damages  in  respect  of  such  arrears  of  rent  or  interest, 
shall  be  recovered  by  any  distress,  action,  or  suit,  but  within  six  years 
next  after  the  same  shall  have  become  due,  or  next  after  an  acknow- 
ledgment of  the  same  in  writing  shall  have  been  given  to  the  per- 
son entitled  thereto  or  his  agent,  signed  by  the  person  by  whom  the 
same  was  payable  or  his  agent.  By  the  3  &  4  Will.  IV.  c.  42,  s.  3, 
all  actions  of  debt  for  rent  upon  an  indenture  of  demise  shall  be 
commenced  and  sued  within  twenty  years  after  the  cause  of  such 
actions  or  suits,  but  not  after. 

Whether  the  former  of  the  two  statutes  of  William  applied,  when 
passed,  to  all  rent,  and  the  latter  only  established  an  exception  in 
the  case  of  rent  due  on  an  indenture  of  demise,  or  whether  the 
former  statute  applied  only  to  rents  for  which  a  real  remedy  (by 
assize)  would  formerly   have  lain  (which  latter  seems  the  better 

(s)  Gill  ▼.  Gla$te,  Yelv.  227.  (c)  Adm.  Haldane  v.  JohntOH,  8  Exch. 

(a)  Curiit  v.  Spitty,  1  B.  N.  C.  15.  689;  •eetu  in  covenant,  ibid. 

(6)  Per  Bayley,  J.,  Rowe  v.  Young,  2  B.  {d)  Leigh  v.  Thornton,  1  B.  &  Aid.  625* 

&  B.  2;{4.  («f)  Freeman  v.  Stacy,  Hutt.  1U9. 


630  DEBT. 

opinion,  Crrant  v.  Ellisy  9  M.  &  W.  113),  the  effect  of  the  con- 
joint enactments  is,  that  no  more  than  six  years'  arrears  of  rent  or 
interest  in  respect  of  any  sum,  charged  on  or  payable  out  of  any 
land  or  rent,  can  be  recovered  by  distress,  action  or  suit,  other  than 
and  except  an  action  of  covenant  or  debt  for  rent  on  a  specialty,  in 
which  case  the  limitation  is  twenty  years  (/).     See  anUy  p.  557. 

Debt  for  Use  and  Occupation  {g), — In  the  case  of  a  demise,  not 
by  deed,  the  action  of  debt  for  use  and  occupation  has  been  substi- 
tuted for  the  ancient  method  of  declaring  m  debt  for  rent.  This 
action  lies  at  the  common  law,  and  is  not  defeated  by  proof  of  a 
demise  not  under  seal  (A),  reserving  a  certain  rent  (i).  The  first 
case  in  which  it  was  determined,  that  an  action  of  debt  might  be 
maintained  for  use  and  occupation,  was  Stroud  v.  Rogers^  6  T.  R. 
62,  innotis. 

The  generality  of  the  form  of  declaring,  permitted  in  the  action 
for  use  and  occupation,  renders  it  very  convenient ;  for  it  has  been 
held,  that  a  declamtion  in  debt,  not  setting  forth  any  demise  of  the 
premises,  nor  for  what  term  or  what  rent  they  were  demised*,  nor 
now  long  the  defendant  had  occupied  them,  nor  when  the  sum 
claimed  to  be  due  for  the  use  and  occupation  became  due,  nor  for 
what  space  of  time,  is  sufficient  to  enable  the  plaintiff  to  recover  for 
use  and  occupation {k).  So  where  the  declaration  omitted  the  place 
where  the  premises  were  situated  (/).  Hence  the  action  is  transi- 
tory and  not  local  (m).  The  inconvenience  resulting  to  the  de- 
fendant from  this  general  form  of  declaring,  is  remedied  by 
permitting  the  defendant  to  call  on  the  plaintiff  for  the  particulars 
of  his  demand.  (See  ante,  p.  70.)  But  where  the  lands  were 
misdescribed  in  the  particulars  of  demand,  but  it  was  proved  that 
the  defendant  held  but  one  parcel  of  land  of  the  plaintiff,  so  that 
he  could  not  have  been  misled,  it  was  held  to  be  no  objection  to 
the  plaintiff  recovering  (»). 

Debt  f(yr  Double  Value.— By  4  Geo.  II.  c.  28,  s.  1,— If  tenants 
for  life,  lives,  or  years,  or  other  persons  coming  into  possession 
of  any  lands,  &c.  under,  or  by  collusion  with,  such  tenants,  shall 
wilfully  hold  over  after  the  determination  of  their  term,  and  after 
demand  made,  and  notice  in  writing  given,  for  delivering  the  pos- 
session thereof,  by  their  landlord  or  lessors,  or  persons  entitled  to 
the  reversion  or  remainder  of  such  lands,  &c.  or  their  agents  (o) ; 
such  persons  so  holding  over  shall,  for  the  time  they  shall  so  hold 
over,  pay  to  the  persons  kept  out  of  possession,  their  executors, 

(/)  Hunter  v.  NockoldSy  1  Mac.  &  G.  (k)  Stroud  v.  Rogers,  supra. 

655.  (/)  King  v.  Frtiser,  6  East,  348 

(g)  See  pott,   tit.   "Use  and  Occupa-  (w)  £gUir  y.  Marsden,  S  TauuL  2S, 

tion."  («)  Davies  v.  Edwards,  8  M.  &  S.  880. 

(A)  By  8  ft   9   Vict  c.   106,  a.  8,  all  (o)  A   receiver   under    the    Court    of 

leases  **  required  by  law  to  be  in  writing  "  Chancery  is  an  agent  within  the  sutute. 

are  void,  unless  made  by  deed.  Wilkinson  v.  ColUy,  5  Burr.  2694  ;  and  see 

(i)  Gibson  v.  Kirk,  1  Q.  B.  850.  Poole  v.  fVarren,  8  A.  &  E.  582. 
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administrators,  or  assigns,  at  the  rate  of  double  t/ie  yearly  value 
of  the  lands,  tenements  and  hereditaments  so  detained,  for  so  long 
time  as  the  same  are  detained,  to  he  recovered  by  action  of  debt, 
whereunto  the  defendant  shall  be  obliged  to  give  special  bail, 
against  the  recovery  of  which  penalty  there  shall  not  be  any  relief 
in  equity. — 

'^  I  am  aware  that  a  tenant  for  half  a  year,  or  a  smaller  portion 
of  a  year,  may,  for  some  purposes,  be  considered  and  denominated 
a  tenant  for  years.  But  this  is  a  penal  statute,  and  to  be  construed 
strictly.  I  cannot  therefore  include  a  tenant  from  week  to  week  in 
the  description  of  tenants  for  life,  lives,  or  years :  and  I  do  not 
remember  any  instance  of  a  tenant  for  a  less  time  than  a  year 
being  held  within  the  statute."  Per  Lord  EUenborougkj  C.  J., 
Lloyd  V.  Rosbeey  2  Campb.  453.  As  to  a  tenancy  by  the  quarter, 
gwere.    See  Wilkinson  v.  Hall,  3  B.  N.  C.  608. 

A  tenant  who  holds  over,  under  a  fair  claim  of  right,  will  not 
be  considered  as  wiUullv  holding  over  within  the  meaning  of  the 
statute :  though  it  may  be  decided  eventually  that  he  had  no  right. 
Wriffkt  V.  Smith,  5  Esp.  203.  Where,  on  receipt  of  a  notice  to 
quit  by  two  joint  tenants  (p),  one  of  them,  who  did  not  occupy, 
said  **  he  hadf  nothing  to  do  with  the  land ; "  it  was  held  that  tnis 
statement  was  not  admissible  to  rebut  the  presumption  of  wilful- 
ness (7). 

In  Wilkinson  v.  Colley,  5  Burr.  2694,  the  court,  considering  this 
as  a  remedial  law  in  favour  of  landlords,  the  penalty  being  given 
to  the  party  grieved,  held,  that  a  notice  to  quit  in  wnting  included 
a  demand.  On  the  authority  of  this  case  it  was  held,  by  three 
judges,  that  where  a  woman,  tenant  from  year  to  year,  had  received 
a  written  notice  to  quit,  and  before  the  expiration  of  the  year 
married,  it  was  not  necessary  for  the  landlord  to  make  a  demand 
on  the  husband,  in  order  to  entitle  him  to  maintain  an  action 
against  the  husband,  on  the  statute,  for  wilfully  holding  over. 
Chambre,  J.,  differed  from  the  other  judges,  conceiving  that  a 
demand  ought  to  be  made,  upon  the  party  against  whom  a  penal 
action  is  brought  (r).  Note. — In  a  case  of  this  kind  the  husband 
may  be  sued  done,  and  it  is  not  necessary  to  join  the  wife  for  con- 
formity, the  husband  being  in  possession  of  the  estate  at  the  time 
when  possession  is  to  be  delivered,  and  consequently  the  offence 
being  committed  by  him ;  for  the  offence,  which  consists  in  not 
complying  with  the  demand  to  deliver  possession  at  the  time  when 
it  ought  to  be  complied  with,  is  not  complete  until  the  day  for 
delivering  possession  arrives  (r).  A  notice  and  demand  in  writing 
are  necessary,  although  the  tenancy  is  at  an  end  by  the  expiration 
of  the  term  without  any  notice;  and,  notwithstanding  the  order  in 

(p)  One  of  two  joint  tenants  is  not       Crofts,  15  M.  &  W.  166. 
(Mmble)  liable  for  the  holding  over  of  his  (g)  Hint  v.  Horn,  6  M.  &  W.  893. 

co-teuant  without  his  aisent.    Draper  v.  (r)  Laktv.  Smith,  1  N.  R.  174. 
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vrhich  the  words  stand  in  the  statute,  from  which  it  would  seem  that 
the  notice  ought  to  be  given  after  tlie  determination  of  the  term,  yet 
the  notice  may  be  given  before-the  expiration  of  the  term.  Cutting 
V.  Derby y  2  Bl.  R.  1075.  The  demand  and  notice,  however,  may 
also  be  given  afterwards,  e,  g,  six  weeks  afterwards,  the  landlord 
not  having  in  the  mean  time  done  any  act  to  recognize  the  con- 
tinuance of  the  tenancy ;  but  the  landlord  will  be  entitled  to  double 
the  yearly  value  only  from  the  time  of  such  notice  and  demand. 
Coob  V.  Stokes,  8  £ast,  368 ;  and  cannot  recover  the  single  value 
as  on  an  implied  tenancy  for  the  time  between  the  expiration  of  the 
tenancy  ana  the  notice ;  ibid.  The  right  to  recover  double  value 
is  not  waived  by  the  landlord  giving  a  second  notice  after  the  expi- 
ration of  the  first  (s). 

To  ascertain  the  amount  which  the  tenant  holding  over  is  to 
pay  under  the  statute,  the  value  of  the  soil  itself,  and  every  thing 
whicli,  by  having  been  attached  to  it,  becomes  part  of  the  soil, 
must  be  estimated  ;  and  that  value  is  what  an  occupier  would  give, 
and  the  landlord  would  otherwise  have  received,  for  the  use  of  the 
freehold  and  every  thing  connected  with  it,  during  the  time  that 
the  possession  is  withheld;  but  where  the  plaintiff,  being  the 
owner  of  a  woollen-mill  and  steam-engine,  let  to  the  defendant  a 
room  in  the  mill,  together  with  a  supply  of  power  from  the  steam- 
engine,  by  means  of  a  revolving  shaft  in  the  room ;  it  was  held, 
in  an  action  for  double  value  under  this  statute,  that  in  estimating 
such  double  value,  the  value  of  the  power  supplied  could  not  be 
included  (t). 

One  tenant  in  common  may  maintain  an  action  on  this  statute 
without  his  companion,  for  double  the  yearly  value  of  his 
moiety  (u).  He  mtist  indeed  sue  alone,  if  there  has  been  no  joint 
demise  (x). 

An  action  on  this  statute  may  be  brought  after  a  recovery  in 
ejectment.  The  defendant,  after  having  held  of  the  plaintiff  a  rarm 
for  fourteen  years,  received  a  regular  notice  to  emit  on  the  12th  of 
May,  1806,  and  the  possession  was  then  demanded  of  him ;  but  he 
held  over  till  the  7th  of  February,  1 807 ;  whereupon  the  plain- 
tiff brought  ejectment  and  recovered  possession;  and  afterwards 
brought  an  action  of  debt  upon  the  statute  for  double  the  yearly 
value  of  the  premises,  in  the  mterval  between  the  expiration  of  the 
notice  to  quit  (which  was  the  day  of  the  demise  in  tne  ejectment), 
and  the  time  of  recovering  the  possession  under  the  ejectment  It 
was  objected,  on  the  part  of  the  defendant,  that  the  plaintiff  having 
recovered  the  premises  by  the  ejectment,  and  thereby  treated  the 
defendant  as  a  trespasser^  the  action  of  debt  upon  the  statute,  in 
which,  as  it  was  said,  the  defendant  was  proceeded  against  as 
tenant,  could  not  be  maintained ;  but,  per  Lord  EUenborough,  C.  J., 

(«)  Messenger  v.  Armstrong,  1  T.  R.  53.  («)  CutVmg  v.  Derby,  2  Bl.  Rep.  1077. 

(0  Robinson  yr.Learoyd,  7  M.  &  W.  48.  (x)  mikinson  ▼.  Hall,  1  B.  N.  C.  713. 
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there  is  no  incongruity  in  the  landlord's  bringing  this  action  for 
the  double  value  after  a  recovery  in  ejectment.  The  legislature 
considered  that,  in  many  cases,  the  single  value  might  not  be  a 
compensation  to  the  landlord  for  having  been  kept  out  of  possession 
by  tne  misconduct  of  the  tenant,  and  therefore  they  gave  him  double 
the  value.  It  has  no  reference  to  any  antecedent  remedy  which 
the  landlord  had  to  recover  possession  by  ejectment,  but  is  cumu- 
lative. The  two  actions  are  brought  diverso  intuitu ;  the  ejectment 
is  in  order  to  get  possession  of  the  premises  wrongfully  withheld  ; 
the  action  of  debt  for  the  double  value  is  in  order  to  indemnify  the 
landlord  for  the  wrong.  The  other  judges  concurred  with  the 
C.J.(y). 

In  Ryal  v.  -RicA,  10  East,  48,  the  plaintiff  declared  in  the  first 
count  for  double  the  yearly  value  ;  and  in  the  second  for  use  and 
occupation.  The  defendant  pleaded  the  general  issue  to  the  first 
count,  and  to  the  second  a  tender  of  the  amount  of  the  single  rent, 
and  paid  the  money  into  court,  which  the  plaintiff  took  out,  but 
proceeded  to  trial.  It  was  contended,  on  the  part  of  the  defendant, 
that  the  acceptance  of  the  tender,  which  must  be  taken  to  be  an 
admission  by  the  landlord,  that  the  defendant  held  the  premises  as 
tenant,  and  that  he  received  the  tender  as  rent,  operated  as  a 
waiver  of  the  penalty.  But  the  court  held,  that  the  plaintiff  was 
not  estopped  from  taking  the  money  as  part  of  the  larger  sum 
claimed,  and  that  going  on  with  the  suit  showed  that  he  did  not 
mean  to  take  it  in  satisfaction  of  the  lesser  sum. 

Debt  far  Double  Rent.'-By  11  Geo.  II.  c.  19,  s.  18— If  any 
tenant  shall  give  notice  of  his  intention  to  quit  the  premises  holden 
by  him,  at  a  time  mentioned  in  such  notice,  and  shaU  not  deliver  up 
the  possession  thereof  accordingly,  then  such  tenant,  his  executors, 
or  administrators,  shall,  thenceforward,  pay  to  the  landlord  double 
the  rent  which  he  should  otherwise  have  paid,  to  be  levied  (z),  sued 
for,  and  recovered  at  the  same  times  and  in  the  same  manner  as 
the  single  rent  could ;  and  such  double  rent  shall  continue  to  be 
paid  during  all  the  time  such  tenant  shall  so  continue  in  possession. 

A  tenant  for  a  year  under  a  parol  demise  is  a  tenant  within  this 
statute;  Timmins  v.  Rowlison,  5  Burr.  1603  ;  but  a  weekly  tenant, 
it  seems,  is  not  Sullivan  v.  Bishop,  2  C.  &  P.  369.  There 
would  be  an  incongruity  in  applying  the  remedy  given  by  this 
statute  for  double  rent  after  the  remedy  by  ejectment,  which 
treats  the  person  in  possession  as  a  trespasser  and  not  as  tenant 
Per  Lord  EUenborough,  C.  J.,  9  East,  3l4.  The  notice  need  not 
be  in  writing.  Timmins  v.  Rowlison,  But  it  must  be  a  valid  notice, 
such  as  would  entitle  the  landlord  to  bring  ejectment.  Johnsone  v. 
Huddkstone,  4  B.  &  C.  922.     And  there  must  be  some  fixed  time 

(y)  Souhby  v.  Neving,  9  East,  810. 

(«)  L  «.,  bj  distress.    This  remedy  was  pursued  in  Timmint  v.  Rwvlison, 
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mentioned  in  it.  A  notice  that  the  tenant  will  quit  as  soon  as  he 
can  get  another  situation  will  not  enable  the  landlord  to  recoTer 
under  the  statute,  although  he  can  prove  that  the  tenant  had  got 
another  situation.  Farrance  y.  Elkington,  2  Campb.  691.  A  tenant 
who,  after  having  given  notice  to  quit,  holds  over  for  a  year  and 
then  ps^s  double  rent,  under  the  above  statute,  is  not  liable  to  an 
action  tor  double  rent  if  he  quits  hi  the  expiration  of  such  yeav 
without  giving  a  fresh  notice,  for  the  double  rent  is  payable  only 
while  he  continues  in  possession  (a).  By  the  acceptance  of  a  single 
rent  the  landlord,  it  seems,  waives  his  right  to  recover  double 
rent  under  the  statute.   Gilder  v.  Gildoey  cited  Cowp.  245. 

By  3  &  4  Will.  IV.  c.  42,  s.  3 — All  actions  for  penalties,  damages, 
or  sums  of  money,  given  to  the  party  grieved,  by  any  statute  now 
or  hereafter  to  be  in  force,  shall  be  commencea  and  sued  within 
two  years  after  the  cause  of  such  actions  or  suits. 


IX.  Debt  for  Penalties, 

By  31  Eliz.  c.  6,  s.  2 — In  any  declaration  or  information  the  offence 
against  any  penal  statute  shall  not  be  laid  to  be  done  in  any  other 
county  but  where  the  contract  or  other  matter  alleged  to  be  the 
offence  was  in  truth  done  (b)y  and  every  defendant  in  such  action,  &c., 
may  allege  that  the  offence  was  not  committed  in  the  county  where 
such  offence  is  alleged,  which,  being  tried  for  the  defendant,  or  if 
the  plaintiff  be  thereupon  nonsuit  in  his  information  or  suit,  the 
plaintiff  shall  be  barred  in  that  action  or  information.  By  sect  5,  all 
actions  brought  for  any  forfeiture  upon  a  penal  statute,  whereby 
the  forfeiture  is  limited  to  the  King  only^  snail  be  brought  within 
two  years  next  after  the  offence  committed.  And  all  actions 
brought  for  any  forfeiture  upon  a  penal  statute,  (except  the  statute 
of  tillage,)  the  benefit  whereof  is  limited  to  the  King  and  tlie  prose- 
cutor, shall  be  brought  by  any  person  that  may  lawfully  pursue  the 
same  within  one  year  after  the  offence  committed ;  and,  in  default 
thereof,  the  same  shall  be  brought  for  the  king,  at  any  time  within 
two  years  after  that  year  ended.  And  if  any  action  shall  be 
brought  after  the  time  before  limited,  the  same  shall  be  void. 
Provided  (sect.  6),  that  where  a  shorter  time  is  limited  by  any  penal 
statute,  the  action  shall  be  brought  within  that  time. 

This  statute  extends  to  all  actions  brought  upon  penal  statutes, 
whereby  the  forfeiture  is  limited  to  the  kmg,  or  to  the  king  and 
the  party,  whether  made  before  or  since  the  statute  {c),  but  not  to 
actions  of  debt  brought  by  the  party  grieved  (d)  (which  however 
must,  by  the  3  &  4  Will.  IV.  c.  42,  s.  3,  be  commenced  and  sued 
within  two  years  of  the  cause  of  action),  or,  it  seems,  as  to  the 

(a)  Booth  ▼.   MacfarUme,  1  B.  &  Ad.       549. 
904.  (c)  Barber  ▼.  Tils<m,  3  M.  &  S.  494. 

(ft)  See  Smith  v.  Bond,   11  M.  &  W.  {d)  Fifev,  Bou^eld,  6  Q.  B.  100. 
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time  limited  for  bringing  the  action,  to  cases  where  the  whoh 
penalty  is  given  to  the  common  informer  (e),  and  therefore  it  does 
apply  where  a  moiety  of  the  penalty  is  given  to  the  poor  of  the 
parish  (/).  If  any  offence  prohibited  hy  any  penal  statute  be  also 
an  offence  at  common  law,  the  prosecution  of  it  as  an  offence  at 
common  law  is  not  restrained  by  this  statute.  The  defendant  may 
take  advantage  of  this  statute  on  the  general  issue,  and  need  not 
plead  \i(g).  In  actions  brought  on  penal  statutes,  it  is  incumbent 
on  the  plaintiff  to  show  that  the  action  was  commenced  within  the 
limited  time  (A). 

By  21  Jac.  I.  c.  4,  s.  1 — All  offences  against  any  penal  statute, 
for  which  any  common  informer  may  ^ound  a  popular  action,  bill, 
plaint,  suit,  or  information,  before  justices  of  assize,  justices  of  nisi 
prius  or  gaol  delivery,  justices  of  oyer  and  terminer^  or  justices  of 
peace  in  their  general  or  quarter  sessions,  shall  be  commenced, 
sued,  prosecuted,  tried,  recovered,  and  determined  by  way  of 
action,  plaint,  bill,  information,  or  indictment,  before  the  justices  of 
assize,  ic,  of  every  county,  city,  &c.,  having  power  to  determine 
the  same,  wherein  such  offences  shall  be  committed,  and  not  else- 
where save  only  in  the  said  counties ;  and  the  like  process  shall  be 
as  in  actions  of  trespass  at  common  law ;  and  all  informations, 
actions,  &c.,  by  the  attorney-general,  or  other  oflScer,  or  common 
informer,  in  any  of  the  courts  at  Westminster,  for  any  of  the  said 
offences,  penalties,  or  forfeitures,  shcdl  be  void.  By  sect.  2 — The 
offence  shall  be  alleged  to  have  been  committed  in  the  county 
where  such  offence  was  in  truth  committed  ;  and  if,  on  the  general 
issue,  the  plaintiff  or  informer  shall  not  prove  the  offence,  and  t/iat 
the  same  was  committed  in  the  county  in  wnich  it  is  laid,  the  defendant 
shall  be  found  not  guilty.  By  the  3rd  section— No  officer  in  any 
court  of  record  shall  receive,  file  or  enter  of  record  any  infor- 
mation, bill,  &c.,  grounded  upon  a  penal  statute,  until  the  informer 
has  first  taken  an  oath  (to  be  entered  of  record)  before  some  of  the 
judges  of  the  court,  that  the  offence  was  not  committed  in  any 
other  county  than  where,  by  the  said  information,  bill,  &c.,  the 
same  is  supposed  to  have  been  committed,  and  that  he  believes  in 
conscience,  that  the  offence  was  committed  within  a  year  before 
the  information  or  suit,  within  the  same  county. 

The  above  statute  does  not  extend  to  subsequent  penal  laws  (i) ; 
consequently,  in  an  action  founded  on  the  12  Ann.  c.  16  (against 
usury),  it  is  not  necessary  that  there  should  be  an  affidavit  that  the 
offence  was  committed  in  the  county  where,  and  within  a  vear 
before,  the  action  was  brought  (i).     Wherever,  by  any  act  in  force 

(e)  1  Show.  Z5^,innotu.  (i)  Hick'M  can,  Balk.  87S ;  R,  v.  GaUe, 

if)  Frederick  v.  Lookup,  4  Burr.  2018.  Salk.  872;  Lord  Raym.  370;  Meseenger 

(g)  21  Jac  1,  c.  4,  8.  ^,irjra.  ▼.   Robson,  cited  in  Garland  ▼.   Burton, 

(h)  Maugham  ▼.  Walker,  Peake's  N.  P.  C.  Andr.  292. 

163:  i.  e„  if  the  general  issue  "  by  su-  (k)  French  y.  Coxon,  2  Str.  1081. 

tute,"  is  pleaded,  pott,  p.  636. 
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at  the  time  when  this  statute  passed,  the  informer  might  have  sued 
by  action  or  information  in  the  inferior  courts,  as  well  as  in  the 
courts  at  Westminster,  he  is  now  confined  to  sue  in  the  former; 
but,  as  the  statute  does  not  give  any  new  jurisdiction  to  the  inferior 
courts  (0)  the  party  may  stiU  sue  in  the  courts  at  Westminster  for 
all  penalties,  which  could  not,  before  the  passing  of  that  statute, 
have  been  recovered  in  the  inferior  courts  (m).  Hence,  an  informer 
may  bring  an  action  of  debt  in  the  courts  at  Westminster  on  the  1 
Jac.  I.  c.  22,  8.  14,  for  the  recovery  of  the  penalties  for  selling 
leather,  which  has  not  been  searched  and  sealed;  because  this 
statute  gives  no  jurisdiction  to  the  inferior  courts  to  distribute  the 
penalties,  but  only  to  inquire  of  the  premises ;  which  inquiry  means 
m  their  accustomed  manner,  namely,  by  indictment  or  presentment 
at  common  law  (n).  This  statute  applies  to  those  penal  statutes 
only,  on  which  proceedings  may  be  had  before  the  justices  of 
assize,  justices  of  the  peace,  &c.  (o) 

By  the  4th  section  (of  the  21  Jac.  I.  c.  4)  defendants  are  per- 
mitted to  plead  the  general  issue,  and  give  the  special  matter  in 
evidence ;  and  this  section,  it  has  been  held,  applies  to  subsequent 
statutes.  Zorrf  Spencer  v.  Swannell,  3  M.  &  W.  154.  By  21  PL 
R.  H.  T.  1853,  the  defendant  must  in  such  a  case  insert  in  the 
margin  of  the  plea  the  word  "  by  statute,"  together  with  the  year 
or  years  in  which  the  act  or  acts  which  he  relies  on  was  passed, 
and  also  the  chapter  and  section,  specifying  whether  it  is  a  public 
act  or  not,  **  otherwise  such  plea  shall  be  taken  not  to  have  been 
pleaded  by  virtue  of  an  act  of  parliament/' 

By  18  Eliz.  c.  5,  s.  1  (made  perpetual  by  27  Eliz.  c.  10),  every 
informer,  upon  any  penal  statute,  shsdl  sue  in  proper  person,  or  by 
his  attorney.  Hence  an  infant  cannot  be  a  common  mformer ;  for 
he  must  sue  by  prochein  amy  or  guardian  (p).  By  the  3rd  section, 
no  informer  shall  compound  with  any  person  that  shall  offend 
against  any  penal  statute,  for  an  offence  committed,  but  after 
answer  made  in  court  to  the  suit,  nor  after  answer,  but  by  order 
or  consent  of  the  court.  Leave,  however,  cannot  be  obtained  at 
nisi  prius  {q).  In  cases  where  part  of  the  penalty  goes  to  the 
crown,  leave  shall  not  be  given  to  compound  unless  notice  shall 
have  been  given  to  the  proper  officer,  but  in  other  cases  it  may. 
118  R.  G.  H.  T.  1853.  The  consent  of  the  crown,  however, 
must  be  obtained.     JS.  v.  Gibbs,  3  Dowl.  345. 

This  statute  extends  to  suits  by  common  informers  only,  and  not 
to  those  by  the  party  grieved  (r).  It  extends,  however,  as  it  seems, 
to  subsequent  penal  statutes,  as  well  as  to  those  which  were  in 

(0  /L  V.  Galle,  Carth.  466 ;  Garland  v.  (  p)  MaggM  v.  EUu,  Bull.  N.  P.  196. 

Burtotiy  2  Str.  1103.  (9)  1  Wins.  Saund.  312,  b,  n.  (1). 

(m)  Morgan  Y,  Lute,  \  Chin,  SS\.  (r)  DogheatTs   ca§e,   2  Leon.    116;    2 

(n)  Shipman  v.  Henbett,  i  T.  R.  109.  Hawk.  P.  C.  (8th  ed.)  372.    See  also  secL 

(0)  Leigh  V.  Kent,  3  T.  R.  362.  6  of  the  statute. 
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being  when  it  was  made  {s),  A  common  informer  cannot  sue  for  a 
less  penalty  than  the  statute  gives;  if  he  do,  though  he  has  a 
verdict,  judgment  will  be  arrested  ;  e.  g,  if  a  common  informer 
were  to  sue  for  the  single  value  of  money  won  at  play,  the  statute 
(9  Ann.  c.  14,  s.  2)  giving  the  treble  value  {t). 

Of  the  Pleadings  in  Actions  founded  on  Penal  Statutes. — The  ex- 
ceptions in  the  enacting  clause  of  a  statute,  which  creates  an  offence, 
must  be  negatived  by  the  plaintiff  in  his  declaration  (ti),  or  it  would 
be  held  bad  on  demurrer  (x) ;  but  if  there  be  a  separate  proviso, 
although  in  the  same  section,  that  need  not  be  negatived  in  the 
declaration,  but  is  matter  of  defence,  and  the  other  party  must  show 
it  to  exempt  himself  from  the  penalty  (y);  a  fortiori,  therefore,  if 
the  proviso  is  in  a  subsequent  section  (2:),  or  in  a  subsequent 
statute  (a).  A  saving  proviso  may,  however,  it  seems,  be  given  in 
evidence  on  the  general  issue ;  because,  if  the  party  is  within  the 
proviso,  h6  is  not  guilty  on  the  body  of  the  act  on  which  the  action 
IS  founded  (b). 

A  recovery  in  another  action  for  the  same  offence  must  be 
pleaded  specially,  in  order  to  give  the  plaintiff  an  opportunity  of 
replying  nul  tiel  record,  or  that  it  was  a  fraudulent  recovery  (c); 
and  in  this  plea,  it  should  be  stated  that  the  plaintiff  in  the  other 
action  had  priority  of  suit ;  otherwise  the  plea  will  be  bad  on 
demurrer  (rf).  To  this  plea  of  a  prior  recovery,  the  plaintiff  may 
reply  that  the  recovery  was  had  by  covin ;  and  if  the  covin  be 
'  found,  the  plaintiff  shall  recover,  and  the  defendant  shall  be  impri- 
soned for  two  years  (6).  No  release  of  any  common  nerson  shall  be 
available  to  discharge  a  popular  action  (/).  The  defendant  may,  it 
seems,  since  the  Common  Law  Procedure  Act,  1862,  s.  81,  plead 
several  matters  to  an  action  on  a  penal  statute  ( g). 

In  an  action  on  a  penal  statute,  it  was  moved  by  the  defendant 
that  the  plaintiff  should  give  security  to  pay  the  costs,  upon  affi- 
davit that  he  was  a  poor  man.  But  the  court  refused  the  motion ; 
for,  the  statute  having  eiven  him  power  to  sue,  it  is  a  debt  due  to 
him;  but  if  it  appeared  that  the  action  was  brought  in  a  feigned 

(«)  WiUiamt  v.  Drew«,  Willes,  392.  But,  sembie,  that  this  applies  only  to  cases 

(/)  Cunningham  v.  Bennet,  Bull.  N.  P.  where  the  proviso  in  fact  amounts  to  an 

196.  exception,  and  should  be  stated  in  the 

(u)  Spieres  v.  Parker ^  1  T.  R.  141  ;  per  declaration ;  thus  practically  leaving  two 

Alder»on,  B.,  ^mpion  v.  Ready,  12  M.  &  courses  open  to  the  defendant,  either  to 

W.  740.  demur,  or  to  plead  the  general  issue,  and 

(x^  QUI  V.  ScrivenM,  7  T.  R.  27.    After  show  himself  within  the  exception ;  for  it 

verdict,  however,  the  omitted  facts  might  seems  doubtful  whether  even  under  the 

perhaps  be  suggested  under  sect  143  of  seneral  issue,    '*  by  statute,*'   such  evi- 

the  Com.  Law  Proc.  Act,  1 852.  dence  could  be  given.    Thibaultv,  Gib$<m, 

(y)  Steel  v.  Smith,  1  B.  &  Aid.  94.  12  M.  &  W.  88,  and  cases  supra, 

(«)  Per  Erie,  J,,  Fan  Bovtnt  case,  9  Q.  (c)  Bredon  v.  Harman,  2  Str.  701. 

B.  684.  {d)  Jackton  v.  Guling,  Bull.  N.  P.  197. 

(a)  Pilkington  v.  Cooke,   16  M.  &  W.  (e)  4  Hen.  VII.  c.  20. 

615.  (/)  Ibid. 

(6)  Pelly  V.  RoM€,  12   M.  &  W.  435.  {g)  See  Heyrick  v.  Foster,^  T.  R.  701. 
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name,  they  would  oblige  the  real  prosecutor  to  give  security  (A). 
The  court  will  grant  a  new  trial,  after  verdict  for  the  defendant,  in 
a  penal  action,  on  account  of  a  mistake  or  misdirection  of  the 
judge  (£) ;  but  it  is  a  settled  rule  not  to  grant  a  new  trial  in  such  a 
case  on  the  ground  that  the  verdict  is  a^inst  evidence  (A),  or,  it 
seems,  on  any  other  ground  than  a  misdirection  of  the  judge  in 
point  of  law  (0- 

Damages.--  It  is  a  general  rule  that  damages  cannot  be  given  in 
a  popular  action  for  detention  of  the  debt,  no  interest  attaching  in 
the  plaintiff  before  the  recovery  thereof ;  and  if  judgment  be 
entered  for  damages  as  well  as  the  debt,  it  will  be  reversed  pro 
tanto :  or  if  the  costs  and  damages  be  incorporated  together,  the 
judgment  will  be  reversed  as  to  both  (m). 

Bribery,  ^c— By  the  17  &  18  Vict.  c.  102  (»),  all  the  previous 
statutes  on  the  subject  of  bribery,  treating,  &c.  are  repealed.  By 
section  2  of  that  statute, — 

Every  person  who  shall,  directly  or  indirectly,  giiw,  lend,  or 
agree  to  give  or  lend,  or  shall  offer,  promise,  or  promise  to  procure, 
or  to  endeavour  to  procure,  any  money  or  valuable  consideration  for 
any  voter,  or  for  any  person  on  behalf  of  any  voter,  or  for  any  other 
person  in  order  to  induce  any  voter  to  vote,  or  refrain  from  voting, 
or  shall  corruptly  do  any  such  act  on  account  of  such  voter  having 
voted  or  refrained  from  voting  at  any  election  (o) :  or, — 2ndly, — who 
shall,  directly  or  indirectly,  give  or  procure,  or  agree  to  give  or  * 
procure,  or  offer,  promise,  or  promise  to  procure  or  to  endeavour  to 
procure  any  office,  place  or  employment  for  any  voter,  or  for  any 
person  on  behalf  of  any  voter,  or  for  any  other  person,  in  order  to 
induce  such  voter  to  vote,  or  refrain  fit>m  voting,  or  shall  comiptly 
do  any  such  act  on  account  of  any  voter  having  voted  or  refrained 
from  voting  at  any  election :  or, — 3rdly,— who  shall,  directly  or  in- 
directly, make  any  such  gift,  loan,  oner,  promise,  procurement  or 
agreement  to  any  person,  in  order  to  induce  such  person  to  procure, 
or  endeavour  to  procure,  the  return  of  any  person  to  serve  in  Parlia- 
ment, or  the  vote  of  any  voter  at  any  election:  or, — 4thly,— who 
shall,  in  consequence  of  any  such  gift,  loan,  &c,  procure,  or  engage 
or  endeavour  to  procure  the  return  of  any  person  or  the  vote  of  any 
voter :  or, — 6thly, — who  shall  advance  or  pay,  or  cause  to  be  paid 
any  money  to  the  use  of  any  other  person  wiui  the  intent  that  such 
money  or  any  part  thereof  shall  be  expended  in  bribery  at  any 
election,  or  who  shall  knowingly  pay  any  money  to  any  person  in 
dischai^e  or  repayment  of  any  money  wholly  or  in  part  expended 

(A)  Shinley  v.  Roberts,  Bull.  N.  T.  196.  (o)  The  receipt  of  roooey  by  a  voter 

And  see  Gregory  v.  Elvidge,  2  Dowl.  259.  after  an  election  is  evidence  from  which  a 

(i)  fViUon  V.  Rastali,  4  T.  R.  753.  jury  would   be  justified  in  inferring  aa 

(k)  Green  v.  H<dl,  9  Exch.  247.  agreement  for  it  previous  to  the  giving  of 

(/)  Brock  V.  MiddUton,  10  East,  268.  the  vote.     Per  Lord  Campbell,  C.  J.,  R,  ▼. 

(m)  Cuming  v.  »bUy,^  Burr.  2489.  Tkwaitee,  1  £.  &  B.  704w 
(ft)  Continued  by  21  &  22  Vict  c.  87. 
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in  bribery  at  any  election:  shall  be  guilty  of  bribery,  and  shall 
forfeit  100/.  to  any  one  who  shall  sue  for  the  same,  with  full  costs 
of  suit.  But  the  above  enactment  is  not  to  extend  to  any  money 
paid  for  any  legal  expenses  bond  fide  incurred  at  an  election. 

In  Cooper  v.  Slade  (H.  of  L.)  27  L.  J.,  Q.  B.  449,  it  was  held, 
that  a  letter,  which  desired  a  voter  to  come  from  H.  to  C,  to  vote  at 
the  latter  place  for  a  particular  candidate,  and  in  the  postscript  of 
which  were  these  words,  "  your  travelHng  expenses  will  be  paid," 
was  evidence  of  bribery  within  the  above  section.  It  appeared 
that  this  postscript  was  added  after  a  discussion  in  the  defendant's 
committee  room,  as  to  whether  travelling  expenses  were  legal  or 
not.  The  defendant  was  present  at  the  discussion,  and  gave  his 
opinion  that  the  payment  of  travelling  expenses  was  legal,  but  the 
postscript  was  not  added  by  the  defendant's  own  act,  or  by  his 
direct  command.  These  facts  were  held  to  be  evidence  that  the 
letter  was  written  by  his  direction  and  authority. 

By  the  9th  section  the  penalties  are  recoverable  only  in  the 
superior  courts.  By  the  14th  section  no  person  is  liable  to  any 
penalty  under  the  act,  unless  the  action  is  commenced  within  one 
year  after  the  offence  has  been  committed  and  the  defendant  sum- 
moned or  served  with  process  within  that  time  (unless  he  has  ab- 
sconded), and  any  prosecution  or  suit,  &c.  must  be  carried  on  without 
any  wilfiil  delay  {p).  It  is  incumbent  therefore  on  the  plaintiff  to 
show  that  the  action  was  commenced  within  that  period,  either  by 
the  record,  or  in  case  it  does  not  appear  on  the  face  of  the  record, 
then  by  the  production  of  the  writ. 

Under  an  allegation  that  the  defendant  gave  the  money,  evidence 
is  admissible  that  the  defendant  gave  the  voter  a  card,  which  the 
voter  presented  to  another  person,  who  thereupon  gave  him  money; 
and  it  is  competent  to  the  plaintiff  to  prove  that  tne  defendant,  on 
the  same  day,  and  at  the  same  place,  gave  cards  to  other  persons 
besides  those  named  in  the  declaration,  in  order  to  establish  the 
defendant's  guilty  knowledge  of  the  effect  the  giving  of  the  cards 
had  :q). 

In  a  declaration  for  penalties  under  this  statute,  it  would  seem 
advisable  to  specify^  tne  particular  kind  of  bribery  complained 
of;  whether  by  ^ft  of  money  or  goods,  or  by  a  promise  of 
a  situation,  &c.,  the  words  of  the  statute  beng  quite  general.  In 
Davy  V.  Baker,  4  Burr.  2471,  a  declaration  charging  that  the 
defendant ''  received  a  ^ft  or  reward,"  following  the  words  of  the 
statute,  and  not  speciiying  the  particular  kind  of  reward,  was  held 
bad  in  arrest  of  judgment  (r).     See  JBaker  v.  Rusk,  16  Q.  B.  870. 

(p)  See  iV/rte  t.  WMte,  8  T.  R.  5.  now  be  suggested  under  sect  143  of  the 

(f )  mbb  Y.  SmUh,  4  B.  N.  C.  873.  Com.  Law  Froe.  Act,  18l»2. 

(r)  But  the  omitted  facts  might  {sewtbU) 
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I.  Of  the  Action  of  Deceit, 

An  action  of  deceit  may  be  maintained  against  any  one  who 
deceives  by  a  wilfully  false  assertion  and  thereby  injures  another 
person,  in  any  contract,  who  has  placed  a  reasonable  confidence 
in  him.  And  this  deceit  may  be  either  express  or  implied;  as 
if  a  man  sell  cloth  to  another,  knowing  it  to  be  badly  nilled  (a) ; 
so  if  an  innkeeper  sell  wine  which  he  knows  to  be  corrupt  (£). 
"Is  it  not  true,  that  in  every  bargain  there  is  a  covenant ?  for, 
if  I  buy  of  you  a  horse,  although  there  be  not  an  express  war- 
ranty of  soundness,  yet  if  the  horse  be  unsound,  I  shall  have 
writ  of  trespass  on  my  case,  and  shall  aver  that  you  sold  me 
the  horse,  knowing  it  to  be  unsound."  Per  Paston,  J.,  20  Hen. 
VI.  35,  a.  So  if  a  party  knowingly  allows  another  to  enter  into 
a  contract  with  him  under  a  delusion  as  to  material  facts  which 
he  might  have,  but  does  not,  remove  (c).  So  if  there  be  any 
duty  imposed  by  law  upon  a  person  to  communicate  certain 
facts  to  one  who  is  negotiating  with  him  {d).  So  where  a  sample 
of  goods  is  fraudulently  exhibited  to  deceive  the  buyer,  whereby 
the  plaintiff  is  induced  to  purchase  the  commodity,  which  turns 
out  of  greatly  inferior  quality  and  value  (e).  In  cases  of  this  kind, 
however,  which  are  grounded  merely  on  the  deceit,  it  is  essentially 
necessary  that  the  knowledge  of  the  party,  or,  as  it  is  termed,  the 
scienter^  should  be  averred  in  the  declaration,  and  also  proved. 

(a)  1  Roll  Abr.  90,  (P.)  pL  S.  See  Bumhy  ▼.  BolUtU  16  M.  &  W.  64«. 

{h)  Adm.  9  Hen.  VI.  53.  b.    But  in  the  (e)  Hill  v.  Gray,  1  Sta.  434. 

particular  case  of  vintners,  brewers,  but-  {d)  See  Keatet  v.  Earl  rf  Cadogam,  10 

chers,  and  cooks,  the  selling  of  unwhole-  C.  B.  491. 

some  meat  or  d' ink  is  actionable,  it  seems,  («)  Per  Lord  EUemhormigh,    Mfeyer  T. 

without  fraud,  for  it  ia  a  criminal  offence.  Everik,  4  Campb.  22. 
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1.  The  scienter  must  be  averred  in  the  declaration : — 

For  where,  in  an  action  of  deceit,  it  was  stated  in  the  declaration, 
that  the  defendant  had  sold  certain  goods  as  his  own  to  the  plaintiff, 
when  in  truth  they  were  the  goods  of  another  person  :  it  was  held, 
that  this  declaration  would  not  maintain  the  action,  for  want  of  an 
averment,  that  the  defendant  sold  the  goods  sciens  that  they  were 
the  goods  of  another  person  ( f).  So  where  the  declaration  stated, 
that  the  defendant,  being  a  goldsmith,  and  having  skill  in  precious 
stones,  sold  a  stone  to  the  plaintiff  for  a  sum  of  money,  affirming  it 
to  be  a  Bezoar  stone,  whereas,  in  truth,  it  was  not  a  fiezoar  stone : 
after  judgment  for  the  plaintiff,  it  was  adjudged  (on  error),  that  the 
declaration  was  bad,  because  it  was  not  averred  that  the  defendant 
knew  it  not  to  be  a  Bezoar  stone,  or  that  he  warranted  it  to  be  a 
Bezoar  stone  (^). 

2.  The  scienter  must  be  proved  : 

In  aji  action  on  the  case,  for  selling  a  horse  as  defendant's  own, 
when  in  truth  it  was  the  horse  of  A. ;  it  appeared  that  the  defendant 
bought  the  horse  in  Smithfield,  but  had  not  taken  the  usual  precau- 
tion of  having  the  horse  legally  tolled ;  yet  as  the  plaintiff  could  not 
prove  that  the  defendant  knew  that  the  horse  belonged  to  A.  (A),  tlie 
plaintiff  was  nonsuited  :  for  the  scienter  or  fraud  is  the  gist  of  the 
action  where  there  is  not  a  warranty ;  if  there  be  a  warranty,  then 
the  party  takes  upon  himself  the  knowledge  of  the  title  to  the  horse 
and  also  of  his  qualities  (i).  So  where  the  declaration  stated  that 
the  plaintiff  bai^ained  with  the  defendant  to  buy  of  him  a  musket, 
as  a  sound  and  perfect  musket,  for  the  price  of  two  guineas  and  a 
half,  and  that  the  defendant,  knowing  the  musket  to  be  unsound  and 
imperfect,  sold  the  same  to  the  plaintiff  as  a  sound  and  perfect 
musket,  &c. :  Lord  Kenyan,  C.  J.,  held  it  to  be  necessary  that  the 
scienter  should  be  proved  {k). 

It  is  to  be  observed,  that  actions  for  the  breach  of  an  express  or 
implied  warranty  bear  a  strong  resemblance  to  these  actions  of 
deceit :  but  this  distinction  between  them  ought  to  be  attended  to ; 
that  in  actions  of  deceit,  the  gravamen  is  the  deceit,  and  the  gist  of 
the  action  is  the  scienter ;  but  in  the  action  for  breach  of  warranty, 
the  gravamen  is  the  breach  of  warranty ;  and  where  the  plaintiff 
declares  for  such  breach,  it  is  not  necessary  to  allege  the  scienter, 
nor,  if  alleged,  to  prove  it.     Williamson  v.  AUisony  2  East,  446. 

(/)  Dale's  ease,  Cro.  Kliz.  44.  Barham,  4  A.  &  E.  478,  and  the  declarar 

ig)  Chandslor  v.  Lopus,    Cro.  Jac.   4.  tion   might  perhaps  be  held  good  at  an 

The  principle  of  this  case  has  been  fre-  informal  one  upon  a  warranty. 

3uently  affirmed,  but  on  the/ac/«of  it  the  (A)  or  rather  that  it  did  not  belong  to 

eciaion  would  perhaps  now  be  different,  him, 

for  every  affirmation  at  the  time  of  a  sale  (t)  Spngwell  v.  Allen,  2  East,  418,  n. 

is  a  warranty,  if  so  intended,  Power  v.  (Ar)  />oic;</ing  v.  A/or/imer,  2  East,  460,  a. 

VOL.  I.  T  T 
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II.   Of  the  Action  far  Fraudulent  Misrepresentation  against 
Persons  not  Parties  to  the  Contract  (Z). 

Where  a  person,  with  a  design  to  deceive  and  defraud  another, 
makes  a  false  representation  of  a  matter  inquired  of  him  (or 
volunteers  the  false  information,  as  in  the  case  of  the  prospectus 
of  a  joint-stock  company,  issued  to  the  public  (m) ),  in  consequence 
of  which  the  person  to  whom  the  representation  is  made  enters 
into  a  contract,  and  thereby  sustains  an  injury,  an  action  of  deceit  will 
lie  at  the  suit  of  the  party  injured,  against  the  party  making  the 
fraudulent  misrepresentation,  although  such  party  be  a  stranger  to 
the  contract,  from  the  entering  into  which  the  plaintiff  was  damni- 
fied (n).  This  was  for  the  first  time  decided  in  the  case  of  Pasley 
V.  Freeman^  3  T.  R.  61,  which  came  before  the  court  on  a  motion 
in  arrest  of  judgment.  The  declaration  stated,  "  that  the  defendant, 
intending  to  defraud  the  plaintiffs,  persuaded  them  to  deUver  certain 
goods  to  one  F.  upon  credit,  and  for  that  purpose  falsely  and 
fraudulently  asserted  that  F.  was  a  person  safely  to  be  trusted,  &c., 
whereas,  in  truth,  F.  was  not  a  person  safely  to  be  trusted,  and  the 
defendant  well  knew  the  same,  &c."  The  question  was  whether 
the  action  could  be  maintained,  and  the  court,  Grose^  J.,  diss,^  was 
of  opinion  that  it  might. 

The  principle  of  this  case  was  confirmed,  and  somewhat  extended, 
by  the  case  of  Lanyridge  and  Levy  (o),  which  was  an  action  for 
falsely  and  fraudulently  warranting  a  gun  to  have  been  made  by 
Nock,  and  selling  it  as  such  to  the  plaintiff's  father  for  the  use  of 
himself  and  sons,  one  of  whom,  tne  plaintiff,  confiding  in  the 
warranty,  used  the  g-un,  which  burst  and  injured  him;  Parke,  B., 
in  delivering  the  judgment  of  the  Court  of  Exchequer,  said, — "  As 
there  is  fraud,  and  damage  the  result  of  that  fraud,  not  from  an 
act  remote  and  consequential,  but  one  contemplated  by  the  defend- 
ant, at  the  time  as  one  of  its  results,  the  party  guilty  of  the  fraud  is 
responsible  to  the  party  injured"  (jo).  In  that  case,  said  Lord 
Abinger,  C.  B.,  in  Winterbottom  v.  Wright,  10  M.  &  W.  114,—"  the 
gun  was  bought  for  the  use  of  the  son,  the  plaintiff  in  that  action, 
who  could  not  make  the  bargain  himself,  but  was  really  and  sub- 

(/)  "  It  is  a  very  old  principle  of  equity,  J.,  in  Pasley  \.  Freeman^  and  proceeded 

that,   if  a    representation    be    made    to  upon  the  breach  of  a  promUtt  either  ex- 

another  person  going  to  deal  in  a  matter  press  or  implied,  that  the  fact  mii>repre- 

of  interest  upon  the  faith  of  that  repre-  sented  was  true,  and  in  these,  respects  they 

sentation,  the  former  shall  make  that  re-  differ  from  that  case  and  the  subsequent 

presentation  good,  if  he  knows  it  to  be  cases  decided  on  the  authority  of  it.     See 

false."     Per  Lord  Eldon,  6  Ves.  182.   jlce.  per  Lord  Eldon,  3  V.  &  B.  110. 

Hutton  V.  RosHter,  7  De  G.  M.  &  G.  18  ;  (o)  2  M.  &  W.  519 ;  {on  error)  4  M.  & 

and  see  per  Cottenhamt  C,  Blair  v.  Brom-  W.  837. 

ley,  2  Phitl.  360.  ( p)  That  in  such  a  case  no  action  would 

(m)  Gerhard  v.  Batest  2  E.  &  B.  476.  lie  upon  the  warranty  alone,  and  in  the 

(n)  The   old    cases  were    confined   to  absence  of  fraud,  see  Ltmgmtid  v.  HoUi- 

fraudulent  assertions  by  one  of  the  con-  day,  6  Exch.  761. 
tracting  parties,  as  was  observed  by  Grose, 
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stantially  the  party  contracting:    and   per   AldersoUy  B.,— "The 

Erinciple  of  that  case  was  simply  this,  that  the  father  having 
ought  the  gun  for  the  very  purpose  of  being  used  by  the  plaintiff 
the  defendant  made  representations  by  which  he  was  induced  to 
use  it.  There  a  distinct  fraud  was  committed  on  the  plaintiff;  the 
falsehood  of  the  representation  was  also  alleged  to  have  been 
within  the  knowledge  of  the  defendant  who  made  it,  and  he  was  pro- 

Eerly  held  liable  for  the  consequences."  So  where  the  defendant, 
eing  about  to  sell  a  public  house,  falsely  represented  to  B.,  who 
had  agreed  to  purchase  it,  that  the  receipts  were  180Z.  a  month,  B., 
having  to  the  knowledge  of  the  defendant  communicated  this  state- 
ment to  the  plaintiff,  who  became  the  purchaser  instead  of  B.;  it 
was  held,  that  an  action  was  maintainable  for  the  deceit  by  the 
party  eventually  injured  {q). 

In  cases  of  this  kind  it  is  not  necessary  that  the  defendant  should 
have  derived  any  advantage  from  the  deceit ;  or  that  he  should 
have  colluded  with  the  person  who  did  derive  the  advantage  (r) ;  but 
there  must  be  fraud  m  the  defendant,  in  order  to  support  the 
action  {s) :  for  in  a  case  where  there  was  not  any  fraud  or  deceit 
in  the  party  making  the  representation,  although  he  had  incau- 
tiously asserted  that  to  be  within  his  own  knowledge,  which  in 
strictness  he  could  not  be  said  to  have  known,  but. had  reasonable 
and  probable  cause  only  to  believe  (0,  ^i^-  the  solvency  of  a  certain 
person;  it  was  held  {diss,  Kenyon,  C.  J  )  that  the  action  was  not 
maintainable  (u). 

"  Fraud  may  consist  as  well  in  the  suppression  of  what  is  true  as  in 
the  representation  of  what  is  false."  J^er  Chamhre,  J.,  3  B.  &  P. 
371.  The  defendant  having  had  a  credit  lodged  with  him  by  a 
foreign  house,  in  favour  of  one  T.  to  a  certain  amount,  upon  an  ex- 
press stipulation,  that  there  should  be  previously  lodged  in  the  defend- 
ant's hands  goods  to  treble  the  amount,  and  having  been  applied  to, 
by  the  plaintiffs,  for  information  respecting  the  responsibility  of  T., 
answered,  that  he  (defendant)  did  not  know  anythmg  of  T.,  except 
what  he  had  learned  from  his  correspondent,  but  that  he  had  a 
credit  lodged  with  him  to  a  certain  amount  by  a  respectable  house, 
which  he  held  at  the  disposal  of  T.,  (omitting  to  mention  the  stipu- 
lation on  which  the  foreign  house  had  ^iven  T.  credit,)  and  that, 
upon  a  view  of  all  the  circumstances  which  had  come  to  the  de- 
fendant's knowledge,  the  plaintiffs  might  execute  T.'s  order,  viz. 
for  the  sale  and  delivery  of  goods  upon  credit,  with  safety.  It  was 
held,  that  there  was  a  material  suppression  of  the  truth  by  the 
defendant,  and  evidence  sufficient  for  the  jury  to  find  fraud,  which 
was  the  gist  of  the  action ;  although  at  the  time  when  the  defendant 
made  the  representation,  he  added,  that  he  gave  the  advice  without 


{q)  Pilmore  v.  Hood^  5  B.  N.  C.  97.  (/)  ThU  is  necessary  ;  Shrewsbury  v. 

>)  PatUy  ▼.  Freeman^  3  T.  R.  51.  Blount,  2  M.  &  G.  475. 

t)  Taffp  V.  Lee,  3  B.  fir  P.  367.  (a)  HaycrcJ^t  v.  Creoiy,  2  East,  92. 
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prejudice  to  himself  (u).  It  is  not  necessary  for  the  plaintiff  to  show 
that  the  false  statement  of  the  defendant  was  accompanied  with  an 
intention  to  injure  the  plaintiff  (x). 

The  plaintiff  being  about  to  furnish  the  defendant's  son  with 
goods  on  credit,  inquired  of  the  defendant  whether  his  son  had,  as 
he  asserted,  300/.  of  his  own  property  ;  the  defendant  answered  that 
his  son's  statement  was  "perfectly  correct,"  as  he  "  advanced  "  him 
the  money ;  the  fact  being,  that  the  defendant  had  lent  his  son 
300/.  on  his  promissory  note.  The  son  having  afterw^ards  become 
insolvent,  it  was  held,  that  this  was  a  misrepresentation  for 
which  the  defendant  was  liable  in  damages ;  for,  the  statement 
being  false  within  the  defendant's  knowledge,  fraud  might  be 
inferred  (y). 

The  making  a  representation,  which  a  party  knows  to  be  untrue, 
and  which  is  calculated,  from  the  mode  in  which  it  is  made,  to  induce 
another  to  act  on  the  faith  of  it  in  such  a  way  as  that  he  may  incur 
damage,  is  ^  fraud  in  lam.  Hence,  where  a  bill  was  presented  for 
acceptance  at  the  office  of  the  drawee,  when  he  was  absent,  and  A., 
who  lived  in  the  same  house  with  the  drawee,  being  assured  by  one 
of  the  payees  that  the  bill  was  perfectly  regular,  was  induced  to 
write  on  the  bill  an  acceptance  as  by  the  procuration  of  the  drawee, 
believing  that  the  acceptance  would  be  sanctioned,  and  the  bill  |^d 
by  the  drawee;  but  the  bill  was  dishonoured  when  due.  The 
indorsee,  having  sued  the  drawee,  was  nonsuited  on  the  above 
facts ;  the  indorsee  then  brought  an  action  against  A.  for  &lsely 
and  fraudulently  representing  that  he  was  authorized  to  accept  by 
procuration ;  and  although  the  jury  negatived  fraud  in  fact,  yet  it 
was  held,  that  A.  was  liable,  for  there  was  a  fraud  in  law  {a).  In 
the  foregoing  case,  there  was  a  direct  assertion  of  that  which  the 
defendants  knew  to  be  untrue ;  but,  in  order  to  constitute  fraud  for 
which  this  action  will  lie,  it  is  not  necessary  to  show  that  the  de- 
fendants knew  the  fact  they  stated  to  be  untrue ;  it  is  enough  that 
the  fact  is  untrue,  if  they  communicated  that  fkct  for  a  deceitful 
purpose  (6);  and  had  {semhle)  no  reasonable  or  well-grounded 
belief  of  its  truth  (c). 

But  where  the  party  making  the  representation  does  not  know 
it  to  be  untrue,  and  there  is  no  fraud  in  fact,  the  action  cannot  be 
maintained  (</).  In  other  words,  falsehood  and  fraud  (i.  e,  moral 
fraud)  must  concur  in  order  to  sustain  the  action  (e) ;  but  it  is  not 
necessary  to  show  an  intention  to  deceive,  for  a  wilful  fidsehood, 
though  without  any  such  intention,  is,  it  seems,  conclusive  evidence 
of  moral  fraud.     See  ante,  p.  67.     "  It  is  settled  law  that,  indepen- 

(tt)  Eyre  v.  Dumford,  I  East,  318.  (c)  Shretcthury  v.  Blount,  2  M.  &  G. 

(x)  Foster  v.  Charles,  7  Bingh.  105.  475. 

ly)  Corbett  v.  B/oum,S  Bingh.  33.  {d)  Freeman  v.  Baker,  5  B.  &  Ad.  797. 

(a)  Poimi  V.  Walter,  3  B.  &  Ad.  114.  {e)  Per  Gibhs,  C.  J.,  AshUn  v.  White, 

{b)  Taylor  v.  A9hton,\\  M.  &  W.  414.  Holt,  387. 
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dently  of  duty,  no  action  will  lie  for  a  misrepresentation  unless  the 
party  making  it  knows  it  to  be  untrue,  or  makes  it  with  a  fraudulent 
mtention  to  induc^  another  to  act  on  the  faith  of  it,  and  to  alter  his 
position  to  his  damage"  (/). 

By  9  Geo.  IV.  c.  14,  s.  6, — "  No  action  shall  be  brought  whereby 
to  chaise  any  person  upon  or  by  reason  of  any  representation  or 
assurance  made  or  given,  concerning  or  relating  to  the  character, 
conduct,  credit,  ability ,  trade,  or  dealings  of  any  other  person^  to 
the  intent  or  purpose  that  such  other  person  may  obtain  credit,* 
money,  or  goods  upon  (*ic),  unless  such  representation  or  assurance 
be  made  in  writing,  signed  by  the  party  to  be  charged  therewith." — 
This  provision  was  framed  to  prevent  an  evasion  of  the  Statute  of 
Frauds,  29  Car.  II.  c.  3,  s.  4,  which  had  prevailed  since  the  deci- 
sion in  Pasley  v.  Freeman^  ante,  p.  642.  Parties  who  were  thereby 
prevented  from  suing  as  upon  "  a  special  promise  to  answer  for  the 
debt,  default,  or  miscarriage  of  another  person,"  because  there  was 
not  any  guarantee  in  writing,  brought  actions  on  the  misrepresen- 
tation. But  this  provision  is  not  confined  to  cases  under  the  Statute 
of  Frauds,  which  is  not  mentioned  in  the  act  till  afterwards  'y),  A 
representation  made  by  the  defendant  alone,  who  was  in  partnership 
with  two  other  persons,  that  the  ^rw  was  trustworthy,  is  a  repre- 
sentation as  to  the  credit  of  others  within  the  meaning  of  the 
statute,  and  must  be  in  writing,  to  make  it  binding.  IJevaux  v 
Steinkeller,Q  B.  N.  C.  84. 

In  Lyde  v.  Barnard,  1  M.  &  W.  101,  the  foregoing  section  of 
the  9  Geo.  IV.  c.  14,  was  very  fully  discussed,  ft  was  an  action 
for  falsely  representing  that  the  life  interest  of  Lord  E.  T.  in 
certain  trust  funds  was  charged  with  only  three  annuities,  whereby 
the  plaintiff  was  induced  to  advance  to  the  said  Lord  E.  T.  999/., 
for  the  purchase  of  an  annuity  secured  by  his  covenant,  &c.,  and 
also  by  an  assignment  of  his  life  interest  in  the  said  fund  ;  whereas 
the  defendant  well  knew  that  the  said  interest  was  charged,  not 
only  with  three  annuities,  but  also  with  a  mortgage  for  20,000/. 
The  representation  having  been  made  by  parol.  Lord  Abinyer,  C.  B., 
at  the  trial,  nonsuited  the  plaintiff,  on  the  ground  that  the  case  was 
within  the  statute.  On  motion  for  a  new  trial,  the  court  was 
equally  divided  :  Lord  Abinyer  and  Gurney,  B.,  conceiving  the 
case  to  be  within  the  statute,  relying  on  the  word  "  ability" 
therein;  Parke,  B.,  and  Alderson,  B.,  considering  the  case  not 
within  the  statute,  on  the  ground  that  the  representation  was  di- 
rected not  to  the  general  "  ability"  of  Lord  E.  T.,  but  to  the  facts 
connected  with  a  specific  security,  and  were  quite  irrespective  of 
his  general  solvency  or  otherwise.  A  representation  that  money 
might  safely  be  lent  to  A.,  because  the  title  deeds  of  an  estate  which 
A.  had  just  bought  were  in  the  defendant's  possession,  and  that 

(  /)  Per  Parke,  B.,  Thorn  v.  Bigland,  (g)  Per  T'mdal,  C.  J.,  Devaux  v.  Stein- 

8  Exch.  731.  ArW/iT,  6  B.  N.  C.  8S. 
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nothing  could  be  done  without  the  defendant's  knowledge,  was  held 
to  be  a  representation  as  to  the  ability  of  A.  within  the  statute  (A). 

An  action  will  lie  under  the  above  section  for  a  false  represen- 
tation in  writing,  although  the  plaintiff  might  have  been  partly 
influenced  by  subsequent  oral  representations  of  the  defendant,  if 
the  jury  are  satisfied  that  the  plaintiff  was  substantially  induced  by 
the  written  representation  to  give  the  credit  (t).  Evidence  that  the 
representation  was  not  in  writing,  signed,  &c.,  is  admissible  under 
the  general  issue  (A). 

In  ordinary  cases,  the  person  who  makes  a  representation  of  the 
credit  of  a  third  person  is  not  liable  beyond  the  value  of  the  goods 
then  furnished  on  the  faith  of  the  representation  (/):  but  circum- 
stances may  exist  which  will  render  him  liable  for  losses  arising 
from  subsequent  dealings  within  a  reasonable  time ;  as  where  A. 
made  an  inquiry  of  B.  as  to  the  circumstances  of  C.  with  respect 
to  opening  an  account  with  him  as  a  general  customer  (w). 


III.   OJ  Warranty. 

Express.  —  "  By  the  civil  law  every  person  is  bound  to  war- 
rant a  thing  that  he  sells  or  conveys,  although  there  be  no 
express  warranty:  but  the  common  law  binds  him  not,  unless 
there  be  a  warranty,  either  in  deed  (express)  or  in  law  (implied) ; 
for  caveat  emptor. ^^  1  Inst.  102,  a.  Where  a  party  in  possession 
of  a  personal  chattel  sells  it,  and  at  the  time  of  sale  affirms  it  to  be 
his  own,  when  in  truth  it  belongs  to  another,  the  vendee  may  re- 
cover a  compensation  in  damages  for  such  injury  as  he  can  prove 
that  he  has  sustained  in  consequence  of  this  affirmation  being 
false  ;  for  the  possession  of  a  personal  chattel  is  a  colour  of  title, 
and  it  is  but  a  reasonable  confidence  which  the  vendee  places  in  the 
vendor,  when  he  affirms  it  to  be  his  own  (n).  So  where  the  de- 
fendant, having  goods  in  his  possession,  represented  to  the  plaintiff, 
an  auctioneer,  that  he  was  entitled  to  dispose  of  them,  in  conse- 
quence of  which  the  plaintiff,  at  his  request,  sold  them  by  auction, 
and  paid  over  the  proceeds  to  the  defendant,  and  the  true  ow^ner 
subsequently  recovered  their  value  against  the  plaintiff;  it  was  held, 
that  there  being  an  express  warranty  of  title,  the  plaintiff  mi^ht  re- 
cover against  the  defendant  on  an  implied  contract  of  indemnity  (o). 

But  where  the  affirmation  is  (as  it  is  termed  in  some  of  the 

(A)  Swan  ▼.  Phillips,  8  A.  8r  E.  457.  declare  in  tort  for  the  deceit;  per  Timdal^ 

(i)  Tatton  v.  Wade,  18  C.  B.  371.  C.  J.,  Margetson  v.  Wright,  7  Btngh.  605; 

(k)  Tumley  v.  McGregor,  6  M.  &  G.  46.  but  assumpsit  is  now  the  commoner  form, 

(0  De  Graves  v.  Swdth,  2  Campb.  533.  see  post,  p.  657.     Shepherd  Y.  Pybus,  3  M. 

(m)  Hutchinson  v.  Bell,  1  Taunt.  558.  &  G.  868. 
(fi)  Crosse  ▼.  Gardner,  Carth.  90.     See  (o)  Adamson   ▼.    Jarvis,  4  Bingh.   66. 

Sims  V.  Marryat,  17  Q.  B.  281.     It  was  See  per  Tindal,  C.  J.,  Rawlings  ▼.  Beli,  1 

usual  formerly,  in  cases  of  this  kind,  to  C.  B.  959. 
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books)  a  nude  assertion,  that  is,  where  the  party  deceived  may 
exercise  his  own  judgment ;  as  where  it  is  mere  matter  of  opinion, 
or  where  he  may  make  inquiry  into  the  truth  of  the  assertion,  and 
it  becomes  his  own  fault  from  laches,  that  he  is  deceived ;  in  this 
case  an  action  cannot  be  maintained  ( />).  As  if  A.,  being  pos- 
sessed of  a  tf  rm  for  years,  offers  to  sell  it  to  B.,  saying  that  a 
stranger  would  have  given  him  a  certain  sum  of  money  for  the 
term,  whereas,  in  truth,  that  sum  had  not  been  offered  to  him,  an 
action  will  not  lie,  although  B.  was,  by  such  affirmation,  deceived 
in  the  value  (q).  So,  an  action  of  deceit  cannot  be  maintained  by 
the  seller  of  bis  share  in  a  trade,  against  the  buyer,  who  has  per- 
suaded him  to  sell  it,  at  a  certain  price,  by  a  representation  that 
certain  partners,  whose  names  he  will  not  disclose,  are  to  be  joint 

Eurchasers,  and  that  they  will  give  no  more ;  although  in  truth  they 
ad  authorized  the  de^ndant  to  purchase  it,  doing  the  best  he 
could,  and  although  the  defendant  charged  them  with  a  higher 
price  than  he  gave  {r). 

A  class  of  cases,  on  fraudulent  affirmations,  for  which  an  action 
cannot  be  maintained,  is,  where  the  affirmation  is,  that  the  thin^ 
sold  has  not  a  defect  which  is  visible  (s).  An  instance  of  this  kind 
is  mentioned  in  argument  in  Bayly  v.  Merrel,  Cro.  Jac.  387,  where 
a  person  buys  a  horse,  which  the  seller  affirms  to  have  two  eyes,  and 
the  horse  has  one  eye  only ;  in  such  case  the  purchaser,  unless,  as  is 

Juaintly  observed  in  one  of  the  Year  Books,  he  be  blind,  is  reme- 
iless ;  for  vu/ilantibus  non  dormientibtis  jura  svbveniunt.     And  see 
per  Tindal,  C.  J.,  in  Margetson  v.  Wright^  7  Bingh.  605  (0- 

If  a  ship  is  sold  with  all  faults,  the  seller  is  not  liable  to  an 
action  in  respect  of  latent  defects  which  he  knew  of  without 
disclosing  at  the  time  of  sale,  unless  he  used  some  artifice  to  dis- 

fuise  them,  and  prevent  their  being  discovered  by  the  purchaser  («). 
Jut  such  a  proviso  must  be  understood  to  refer  to  such  faults  as  a 
vessel  may  have  consistently  with  its  being  the  thing  described. 
Where,  therefore,  a  ship  was  sold  as  a  copper-fastened  vessel,  "  to 
be  taken  with  all  faults,''  it  was  held  to  apply  only  to  such  faults 
as  "  a  copper-fastened  vessel "  might  have,  and  therefore  that  if 
it  was  not  a  copper-fastened  vessel  the  warranty  was  broken  (ar). 

Upon  a  sale  of  pictures,  a  bill  of  parcels  of  "  Four  Pictures, 
Views  in  Venice,  Canaletti,  160/.,"  is  evidence  from  which  a  Jury 
is  at  liberty  to  infer  a  warranty,  that  the  pictures  were  painted  by 
that  artist  (y). 

(  p)  Bayly  v.  Merrel,  Cro.  Jac.  886.  Ves.  607,  where  Sir  Wm,  Grant,  M.  R., 

Xq)  1  Roll.  Abr.  101,  PI.  16.  put  the  case  of  a  horse  with  a  yisible  de- 

(r)  Vernon  v.  Keye»,  4  Taunt.  488.  feet,  and  of  a  house  without  roof  or  win- 

(*)  Per  Grose,  J.,  Patley  v.  Freeman,  3  dows  warranted  in  perfect  repair. 

T.  R.  55.  (tt)  BagiehoU  v.  Walters,  3  Camp.  154; 

(/)  The  rule  is  the  same  in  equity  as  Taylor  ▼.  Bullen,  5  Exch.  779. 

to  '*  objects  of  sense"  in  suits  for  setting  (x^  Shepherds.  Kain,  5  B.  Ic  Aid.  240« 

aside  contracts.     Jennings  v.  Broughton,  5  (y)  Power  v.  Barham,  4  A.  &  £.  473. 

De  G.  M.  £r  G.  126  i  Dyer  v.  Hargrove,  10 
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In  Meyer  v.  Everth,  4  Campb.  22,  it  was  held,  that  on  a  sale  of 
goods,  if  the  sale-note  do  not  contain  a  stipulation  that  the  goods 
are  equal  to  a  sample,  parol  evidence  is  inadmissible  to  make  such 
stipulation  part  of  the  contract.  So  if,  before  or  at  the  time  of  the 
sale,  a  sample  of  the  goods  has  been  exhibited  to  the  buyer,  bot 
the  written  contract  or  the  sale-note  merely  describes  the  goods  as 
of  a  particular  denomination,  this  is  not  a  sale  by  the  sample. 
Gardiner  v.  Gray,  4  Campb.  144,  post.  So  if  a  representation  be 
made  before  a  sale,  of  the  quality  of  the  thing  sold,  with  full  oppor- 
tunity for  the  purchaser  to  inspect  and  examine  the  truth  of  the 
representation,  and  a  contract  of  sale  be  afterwards  reduced  into 
writing,  in  which  that  representation  is  not  embodied,  no  action  lies 
against  the  vendor  on  the  ground  that  the  article  sold  is  not  an- 
swerable to  that  representation,  whether  the  vendor  knew  of  the 
defects  or  not(2r).  But,  where  the  warranty  is  implied  by  law, 
evidence  of  its  breach  is  admissible,  although  there  is  a  written 
contract  (a).  And  where  the  defendant  gave  the  plaintiff  a  verbal 
warranty,  arid  subsequently,  upon  payment  of  the  price,  a  receipt, 
as  follows,  "  bought  of  G.  P.  a  horse,  for  the  sum  of  7/.  2*.  6rf. ;"  it 
was  held,  that  this  was  a  mere  memorandum,  and  not  intended  by 
the  parties  to  contain  the  terms  of  the  contract,  and,  therefore,  that 
evidence  of  the  verbal  warranty  might  be  given  (6). 

Where  there  is  a  particular  express  warranty,  such  warranty  is 
not  to  be  extended  by  implication  (c).  An  action  will  lie  for  a 
breach  of  warranty,  though  the  purchaser  has  not  paid  for  the 
article  bought  (d). 

Of  the  Warranty  of  Horses, — As  actions  are  more  frequently 
brought  for  the  breach  of  warranties  upon  the  sale  of  horses  than 
upon  the  sale  of  any  other  chattel,  the  following  remarks  will  be 
chiefly  directed  to  that  subject : — A  horse  being  an  animal  subject 
to  secret  maladies,  which  cannot  be  discovered  by  a  mere  trial  and 
inspection,  it  is  usual,  and  in  all  cases  prudent,  for  the  buyer  of  a 
horse  to  require  from  the  seller  a  warranty  of  its  soundness :  for  if 
a  horse,  having  a  secret  malady,  is  sold  without  a  warranty  of  sound- 
ness, and  without  any  fraud  on  the  part  of  the  seller,  the  purchaser 
is  without  a  remedy.  Formerly,  indeed,  it  was  a  current  opinion, 
that  a  sound  price  given  for  a  horse  was  tantamount  to  a  warranty 
of  soundness;  but  it  was  observed  by  Grose,  J.,  in  Parkinson  v, 
Lee,  2  East,  322,  that  when  that  doctrine  came  to  be  sifted,  it  was 
found  to  be  so  loose  and  unsatisfactory  a  ground  of  decision,  that 
Lord  Mansfield,  C.  J.,  rejected  it,  and  said,  that  there  must  either 
be  an  express  warranty  of  soundness,  or  fraud  in  the  seller,  in  order 
to  maintain  the  action.  The  advantage  arising  to  the  buyer,  from 
an  express  warranty  of  soundness,   is  this — that  such   warranty 

(«)  Pickering  ▼.  Dowson,  4  Taunt  779.       per  Parke^  B.,  2  Exch.  97. 

(a)  Shepherd  ▼.  Pybus,  3  M.  &  G.  868.  (e)  Dickson  v.  Ztttm'a,  10  C.  B.  602. 

(6)  AlUn  V.  Pink,  4  M.  &  W.  HO.     See  [d)  Bro.  Abr.  Deceit,  pi.  34. 
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extends  to  every  kind  of  soundness,  known  and  unknown  to  the 
seller ;  and  if  the  warranty  be  ialse,  the  buyer  has  a  remedy  against 
the  seller,  to  recover  a  compensation  in  damages. 

"  To  be  sold,  a  black  gelding,  five  years  old ;  has  been  con- 
stantly driven  in  the  plough — warranted  ;"  it  was  held,  that  the 
warranty  applied  to  soundness  only  {e).  "  Received  of  B.  £  for 
a  grey  four-year  old  colt,  warranted  sound;"  it  was  held,  that 
the  warranty  was  confined  to  soundness  only,  add  that  the  preced- 
ing statement,  as  to  the  age,  was  matter  of  description  only,  for 
which  the  party  was  not  answerable,  unless  it  were  shown  to  be 
false  within  his  knowledge  (/). 

A  horse  was  sold  at  a  public  auction,  warranted  six  years  old  and 
sound,  and  one  of  the  conditions  of  sale  ( ff)  was,  ^'  that  the  pur- 
chaser of  any  horse  warranted  sound,  who  should  conceive  the 
same  to  be  unsound,  should  return  hitn  within  two  days  ;  otherwise 
he  should  be  deemed  sound."  Ten  days  after  the  sale,  the  plaintiff 
discovered  that  the  horse  was  twelve  years  old,  and  ofiered  to 
return  him,  but  the  defendant  refused  to  receive  him,  and  there- 
upon the  plaintiff^  sold  the  horse,  and  brought  an  action  on  the 
warranty  against  the  seller.  It  was  held,  that  the  action  might  be 
maintained.  Lord  Kenyon,  C.  J.,  observing,  "that  the  question 
turned  on  the  condition  of  sale,  which,  in  his  opinion,  ought  to  be 
confined  solely  to  the  circumstance  of  unsoundness ;  that  there  was 
good  sense  in  making  such  a  condition  at  a  public  sale ;  because, 
notwithstanding  all  the  care  that  could  be  taxen,  many  accidents 
might  happen  to  the  horse  between  the  time  of  sale  and  the  time 
when  the  norse  might  be  returned,  if  no  time  were  limited.  But 
the  circumstance  of  the  age  of  the  horse  was  not  open  to  the  same 
difficulty  "(A). 

The  rule  as  to  unsoundness  is,  that  if  at  the  time  of  the  sale  the 
horse  has  any  disease,  which  either  actually  does  diminish  the 
natural  usefulness  of  the  animal,  so  as  to  make  him  less  capable  of 
work  of  any  description,  or  which  in  its  ordinary  progress  will 
diminish  the  natural  usefiilness  of  the  animal ;  or  if  the  horse  has, 
either  from  disease  or  accident  (whether  such  disease  be  congenital 
or  arises  subsequently  to  its  birth  (i) ),  undergone  an^  alteration  of 
structure,  that  either  actually  does  at  the  time,  or  m  its  ordinary 
effects  will  diminish  the  natural  usefulness  of  the  horse,  such  horse 
is  unsound.     Per  Parke,  B.,  Coates  v.  Stephens,  2  M.  &  Rob.  167. 

{e)  Richardson  v.  Browne  1  Bingh.  344.  the  sale,  of  the  conditions  under  which 
</)  BniM  V.  Fairimmer,  8  Bingh.  48.  the  horses  were  sold.  Ace,  By  water  v. 
{g)  In  Metnard  w.  Aldridge.Z  Esp,  271,  Richardson,  1  A.  &  E.  508;  where  the 
where  the  conditions  of  sale  were  con-  conditions  of  sale  were  not  particularly  re- 
tained in  a  printed  paper  pasted  up  under  ferred  to.  Such  a  defence  must  be  pleaded, 
the  auctioneer's  box,  and  the  auctioneer  and  is  not  evidence  under  the  general 
at  the  time  of  the  sale  announced  that  the  issue.  Smart  v.  Hyde,  8  M.  &  W.  723. 
conditions  of  sale  were  as  usual,  Lord  (A)  Buchanan  v.  Farmhaw,  2  T.  R.  745. 
Kenyon,  C.  J.,  held,  that  this  was  a  suffi-  (i)  Holyday  v.  Morgan,  28  L.  J.,  Q. 
cient  notice  to  all  persons  jwlio  came  to  B.  9. 
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Roaring  is  a  malady  which  renders  a  horse  less  serviceable  for  a 
permanency,  and  therefore  an  unsoundness  (k).  But,  it  seems,  it  is 
not  sufficient  to  show  that  a  horse  emits  a  loud  sound  in  breath- 
ingy  for  that  may  be  a  bad  habit  merely ;  the  noise  roust  be  shown 
to  proceed  from  some  disease  or  organic  defect,  which  makes  the 
horse  incapable  of  performing  the  usual  functions  of  a  horse  (/).  A 
nerved  horse  is  unsound  (m) :  so  is  a  chest-foundered  (»).  So  if 
the  horse  has  a  bone  spavin  in  the  hock  (o).  Crib-biting, 
which  has  not  yet  produced  disease,  or  alteration  of  structure, 
is  not  an  unsoundness  within  a  general  warrant  (p):  but  it  is  a 
vice  under  a  warranty  that  a  horse  is  sound  and  free  from  vice(y). 
Mere  badness  of  shape  (r),  though  rendering  the  horse  incapable  of 
work,  or  more  liable  to  become  lame  at  some  future  time,  e.  g, 
"  curby  hocks"  («),  is  not  unsoundness.  A  temporary  lameness 
rendermg  a  horse  less  fit  for  present  service  at  the  time  of  sale,  is  a 
breach  of  a  warranty  of  soundness ;  and  it  will  be  no  defence 
that  he  afterwards  recovered  (0-  So  if  a  horse  has  at  the  time  of 
sale  a  cough,  although  that  may  be  either  temporary  or  prove 
mortal,  he  is  unsound  (u) ;  for  a  man  who  buys  a  horse  warranted 
sound,  must  be  taken  as  buying  him  for  immediate  use,  and  has  a 
right  to  expect  one  capable  of  that  use,  and  of  being  immediately 
put  to  any  fair  work  the  owner  chooses  (x).  But  as  the  purchaser 
18  not  entitled  to  return  the  horse  on  the  breach  of  warranty  (see 
post^  p.  656),  the  question  of  temporary  maladies  producing  no  per- 
manent deterioration  of  the  animal,  would  involve,  generally 
speaking,  the  right  to  damages  merely  nominal.  Some  splints 
cause  lameness,  others  do  not,  and  the  consequences  of  the  splint 
are  not  apparent  at  the  time,  like  the  loss  of  an  eye,  or  any  visible 
blemish  or  defect,  to  a  common  observer.  In  an  action  upon  a 
warranty,  in  which  the  defendant  warranted  the  horse  to  be  sound, 
wind  and  limb,  "  at  this  time ;"  that  is,  at  the  time  of  the  warranty 
made :  the  jury  found  a  verdict  for  the  plaintiff.     The  judge  re- 

Siested  the  jury  to  tell  him,  whether  the  horse  was  sound ;  or,  if 
ey  believed  him  to  be  unsound,  whether  that  unsoundness  arose 
from  the  splint,  the  existence  of  which  was  known  to  the  plaintiff 
at  the  time  of  the  sale.  The  jury,  in  answer,  said,  that  although 
the  horse  exhibited  no  symptoms  of  lameness  at  the  time  when  the 
contract  was  made,  he  had  th^n  upon  him  the  seeds  of  unsound- 
ness arising  from  the  splint.     The  court,  on  motion  for  a  new  trial, 

{k)  Onslow  V.  Eamet,  2  Sterk.  N.  P.  C.  (r)  Dickinson  v.  Foilett,   1  M.  8f  Rob- 

81.  299. 

(/)  Bassett  V.  CoUis,  2  Campb.  523.  (s)  Broum  v.  Elkington,  8  M.&  W.  132. 

(m)  Best  V.  Osborne,  R.  &  Mo.  290.  (t)  Elton  v.  Brogden,  4  Campb.  281. 

(n)  Atterhury  v.  Fairmaner,  8  Moore,  («)  Elton  t.  Brogden:  Liddard  y.  Kain, 

32.  9  Moore,  356  ;  Coates  v.  Stevens;  but  set 

(o)   Watson  v.  Denton,  7  C.  &  P.  85.  Bolden  v.  Brogden,  2  M.  &  Rob.  113. 

( p)  Broennenburg    v.    Haycock,    Holt,  (jr)  Per  Parke,  B.,  in  Coates  v.  Stevens, 

630.  2  M.  &  Rob.  157 ;  Kiddell  v.  Bumard,  9 

iq)  Scholefield   v.  Rohb,  2   M.  &  Rob.  M.  &  W.  668. 
210. 
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sustained  the  verdict,  thinking  that,  by  the  terms  of  the  warranty, 
the  pailies  meant  that  this  was  not  a  splint  at  that  time  which 
would  be  the  cause  of  future  lameness,  and  that  the  jury  had  found 
that  it  was  ;  and  consequently  that  the  warranty  was  broken  (y). 

A  horse  rf^afer  cannot  maintain  an  action  upon  a  contract  for  the 
sale  and  warranty  of  a  horse,  made  by  him  upon  a  Sunday  (z). 
But  a  person  who  makes  such  a  contract,  not  in  the  exercise  of  his 
"  ordinary  calling,"  may  (a).  The  defendant  was  the  proprietor  of 
a  stage-coach,  and  a  horse-dealer.  The  plaintiff's  son  was  tra- 
velling on  a  Sunday  in  the  defendant's  coach,  and  then  made  a 
verbal  bargain  for  a  horse  at  a  price  exceeding  10/.,  the  defendant 
warranting  him  to  be  sound.  The  horse  was  delivered  to  the 
plaintiff  on  the  following  Tuesday,  and  the  price  then  paid ;  there 
was  no  evidence  to  show  that  the  plaintiff  or  his  son  knew  at  the 
time  when  he  made  the  bargain  that  defendant  was  a  horse-dealer. 
An  action  having  been  brought  for  a  breach  of  the  warranty ;  it 
was  objected,  that  the  bargain  having  been  made  on  a  Sunday, 
was  void  within  the  29  Car.  II.  c.  7,  s.  1.  But  it  was  held  that 
there  was  not  any  complete  contract  on  the  Sunday,  as  it  then 
rested  in  parol,  nor  until  the  Tuesday  when  the  horse  was  de- 
livered to  and  accepted  by  the  plaintiff.  But,  assuming  the  con- 
tract to  be  complete  on  the  Sunday,  as  the  purchaser  had  no 
knowledge  of  the  fact  that  the  vendor  was  exercising  his  ordinary 
calling,  he  might  recover  i^b). 

Where  a  horse  is  sold  with  a  warranty  of  soundness  for  a  certain 
sum,  part  of  which  is  paid  at  the  time  of  sale,  if  the  horse  prove 
unsound,  and  the  sum  paid  be  equal  to  the  value  of  the  horse,  the 
seller  cannot  recover  the  remainder  (c).  Plaintiff  sold  the  defend- 
ant a  horse  with  a  warranty  of  soundness  ;  the  defendant  gave  the 
plaintiff  a  bill  of  exchange  for  the  price :  the  defendant  discovering 
the  horse  to  be  unsound,  tendered  him  to  the  plaintiff,  but  he  re- 
fused to  take  him  back  again.  An  action  having  been  brought  by 
the  plaintiff  against  the  defendant  on  the  bill,  the  defendant  proved, 
that  the  plaintiff,  at  the  time  of  sale,  knew  that  the  horse  was  un- 
sound. It  was  held,  that  the  plaintiff  could  not  recover ;  for  it 
was  clearly  a  fraud,  and  a  person  cannot  recover  the  price  of  goods 
sold  under  a  fraud  (d). 

Where  the  contract  of  warranty  is  still  open,  it  is  essentially  ne- 
cessary that  the  plaintiff  should  declare  on  the.  warranty,  and  not 
merely  for  money  had  and  received,  to  recover  the  price  of  the 
horse  (e).  In  an  action  for  money  had  and  received  to  recover 
back  the  price  of  a  horse,  sold  as  a  sound  horse,  and  which  proved 


(y)  Afargetton  v.  Wright,  8  Bingh.  454.  282. 
{xj  Fennell  v.  Ridley,  b  B.  &  C.  406.  (c) 

(a)  Brury  v.  Defontaine,  1  Taunt.  131.  (rf) 
(ut  see  Smith  v.  Sparrow,  4  Bingh.  84.  {e) 

(b)  Blcitome  v.    Williams,  3    B.  &  C.  ants,  p.  103. 


{z\  Fennell  v.  Ridley,  b  B.  &  C.  406.  (c)  King  ▼.  Boitan,  7  East,  481,  n. 

(a)  Brury  v.  Defontaine,  1  Taunt.  131.  \d)  Lewis  v.  Cotgrave,  2  Taunt  2. 

But  see  Smith  v.  Sparrow,  4  Bingh.  84.  (e)  Weeton  ?.    Downe$,  Doug.  23,  and 
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to  be  unsound,  it  appeared  in  evidence,  that  there  had  been  a 
warranty  of  soundness  at  the  time  of  the  original  contract  of  sale ; 
but  in  a  subsequent  conversation,  when  the  plaintiff  objected  that 
the  horse  was  unsound,  the  defendant  said,  that  if  the  horse  were 
unsound  he  would  take  it  again,  and  return  the  money.  It  was 
held  that  the  action  for  money  had  and  and  received  would  not  lie ; 
because  this  was  no  other  tnan  a  mode  of  trying  the  warranty, 
which  could  be  by  a  special  action  on  the  case  only ;  Lord  Etlen- 
borough^  C.  J.,  observmg.  "  that  the  subsequent  conversation  was 
not  to  be  considered  as  an  abandonment  of  the  original  warranty, 
which  the  defendant  still  insisted  had  been  performed ;  but  rather 
as  a  declaration,  that,  if  the  warranty  were  shown  to  be  broken,  he 
would  do  that  which  is  usually  done  in  such  cases,  take  back  the 
horse  and  repay  the  money.  Then,  where  any  question  on  the 
warranty  remains  to  be  discussed,  it  ought  to  be  so  in  a  shape 
to  give  the  other  party  notice  of  it,  namely,  in  an  action  on  the 
warranty  "  (/). 

A  warranty  by  one  not  intrusted  to  sell,  but  merely  to  deliver 
the  article,  and  bring  back  the  price,  is  not  even  primA  facie  evi- 
dence to  bind  the  principal  (y).  But  if  a  servant  be  entrusted  to 
9eU  a  horse,  he  has  an  implied  authority  to  warrant  him  (li). 

It  is  usual  to  insert  the  warranty  in  the  receipt  for  the  price  of 
the  horse  ;  in  such  case,  the  receipt,  if  duly  stamped  with  a  receipt 
stamp,  will  be  evidence  of  the  warranty.  It  does  not  require  an 
agreement  stamp  (i).  And  if,  on  the  fieice  of  such  receipt,  it  appear 
that  money  was  the  consideration  paid  for  the  horse,  it  will  not  be 
competent  to  the  defendant  to  prove  a  different  consideration,  in 
order  to  take  advantage  of  a  variance  (A).  So  where  the  declara- 
tion stated  (in  substance)  the  sale  of  a  horse,  warranted  sound,  by 
the  defendant  to  the  plaintiff  for  31/.,  and  then  alleged  as  a  breach 
that  the  horse  was  unsound  ;  it  appeared  in  evidence,  that  the  de- 
fendant agreed  to  sell  his  horse  for  thirty  guineas,  but  agreed,  at 
the  same  time,  that  if  the  plaintiff  would  take  the  horse  at  that 
value,  he,  the  defendant,  would  purchase  of  the  plaintiff's  brother 
another  liorse  for  fourteen  guineas,  and  that  the  difference  only 
should  be  paid  to  the  defendant.  The  witness  described  it  as  one 
deal  between  the  parties,  and  that,  but  for  the  latter  consideration, 
he  did  not  believe  that  the  bargain  would  have  been  made.  It  was 
objected,  that  the  proof  varied  from  the  contract  as  laid,  and 
showed  rather  a  contract  for  the  exchange  of  horses,  paying 
the  difference  in  money,  than  an  entire  money  payment  tor  the 

(/)  Payne  v.  Whale,  7  East,  274.  riion,  8  T.  K.  760. 

ig)   IVoodin  V.  Buffvrd,  2  Cr.  &  M.  392  ;  ( h)  Alexander  v.  Gihetm,  2  Campb.  555 ; 

Fairmaner  v.   Budd,   7   Binffh.  574.      It  Helyear  v.  Hawkey  5  Egp.  72. 

would  seem  that  there  is  a  distinction  in  (•)  Skrine  ▼.  Etmortj  2  Campb.  407. 

this  reirpect  between   the   servant  of  a  (Ar)  Brown  v.  Ft$f  Devon  Summ.  Ass. 

private  person,  and  the  servant  ofa  horse-  MS.  180S. 
dealer,  &c.    Per  Athhurst,J.,  Fenn  v.  Har- 
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horse  in  question.  But  the  court  overruled  the  objection;  Lord 
EUenborough,  C.  J.,  observing,  that  the  parties  agreed  to  consider 
the  brother's  horse  as  fourteen  guineas,  in  their  mode  of  reckoning 
the  payment  for  the  defendant's  horse  ;  but  still  the  consideration 
for  the  latter  was  thirty  guineas,  and  the  defendant  received  thirty 
guineas  in  money  and  vsJue  (/).  But  where  the  declaration  statedf, 
that  the  defendant  warranted  a  horse  to  be  sound,  and  the  proof 
was,  that  the  defendant  warranted  the  horse  to  be  sound  every 
where  except  a  kick  on  the  leg,  it  was  held,  that  this  was  a  quali- 
fied, and  not  a  general  warranty,  and  consequently  that  there  was 
a  variance  {m).  But  such  a  variance  is  amendable,  if  the  defence 
does  not  depend  upon  the  qualification  (n). 

Implied  Warranty. — The  general  rule  of  the  common  law  in 
matters  of  bargain  and  sale  is  caveat  emptor^  and  if  a  purchaser 
buys  an  inferior  or  useless  article,  without  taking  an  express 
warranty,  he  is,  in  the  absence  of  fraud,  remediless.  If  a  man  sell 
a  horse  with  a  secret  malady,  without  warranting  it  to  be  sound, 
he  is  not  liable,  that  is,  if  there  be  no  fraud  (o).  "  In  the  bargain 
and  sale  of  an  existing  chattel,  by  which  the  property  passes,  the 
law  does  not  (in  the  absence  of  fraud)  imply  any  warranty  of  the 
good  quality  or  condition  of  the  chattel  so  sold"  {p).  Thus  where 
hops  were  sold  by  sample,  with  a  warranty  that  the  bulk  of  the 
commodity  answered  the  sample ;  it  was  held,  that  the  law  did  not 
raise  an  implied  warranty  that  the  commodity  should  be  merchant- 
able, though  a  fair  merchantable  price  was  given,  and  that  the 
seller  was  not  answerable,  though. the  goods  turned  out  to  be  un- 
merchantable, in  consequence  of  a  latent  defect  which  existed  in 
the  commodity  at  the  time  of  the  sale,  but  which  was  unknown  to 
the  seller,  arising  from  the  fi^ud  of  the  grower,  from  whom  he  had 
purchased,  and  not  from  any  fraud  in  the  seller;  Cr ro^e,  J.,  and 
Lawrencef  J.,  laid  great  stress  upon  the  fact  that  the  seller  was  not 
the  grower  of  the  hops,,  and  that  the  purchaser,  by  the  inspection 
of  the  sample,  had  as  full  an  opportunity  of  judging  of  the  quality 
of  the  hops  as  the  seller  himself  (j'). 

To  this  rule,  however  there  are  many  exceptions,  as  where  a 
person  is  employed  to  make  a  specific  chattel,  there  the  law  implies 
a  contract  on  his  part  that  it  shall  be  fit  for  the  purpose  for  which 
it  is  ordinarily  used  (r).  So  where  goods  are  ordered  for  a  specific 
purpose  from  a  person  in  a  particular  department  of  trade  («).     So 

(/)  Handi  v.  Burton,  9  East,  349.    ^cc.  for  the  puqiose  for  which  it  is  let.     Hart 

Saxiy  y.  JVilkin,  1 1  M.  &  W.  622.  ▼.  Windsor,  12  M.  &  W.  68. 

(in)  Jones  v.  Cowley,  4  B.  &  C.  446.  (q)  Parkinson  ▼.  Lee,  2  East,  814. 

(fi)  Hemming  y.  Parry,  6C.&  P.  580;  (r)  Bull  y.  Robison,    10    Exch.    842; 

Mash  V.  Densham,  1  M.  8K  Rob.  442.  Bluett  v.  Osborne,  1  Sta.  884. 

(o)  1  Roll.  Abr.  90,(P.)pl  4.  («)  Per  Parke,  B.,  Sutton  ▼.  Temple,  12 

( p)  Per  Parke,  B.,  Barr  v.  Gibson,  4  M.  &  W.  64.     Secus,  semble,  if  he  is  not 

M.  ft  W.  399.    The  rule  is  the  same  on  the  manufacturer.    See  Sayers  v.  lamdom 

the  demise  of  real  property,  in  which  case  and  Birmingham  Flint  Glass  Co.,  27  L.  J., 

the  law  implies  no  condition  that  it  is  fit  Exoh.  294. 
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where  goods  of  a  particular  denomination  are  sold,  e,  g,^  ^'  watte 
silk"  (0,  "  Skirving's  Swedes"  (w),  "  Calcutta  linseed"  (x),  ''steam 
coals"  (y)y  there  is  an  implied  condition  that  they  shall  correspond 
to  the  description  of  them.  So  where  goods,  "  now  on  passage 
from  Singapore,"  were  sold,  this  was  held  a  warranty  that  they 
were  then  on  board.     Gorrissen  v.  Perrmy  27  L.  J.,  C.  P.  29. 

So  where  there  is  a  custom  of  trade.  It  being  usual,  in  the  sale 
by  auction  of  drugs,  if  they  are  sea-damaged,  to  express  it  in  the 
broker's  catalogue,  and  drugs  which  are  repacked,  or  the  packages 
which  are  discoloured  by  sea-water  bearing  an  inferior  price, 
although  not  damaged,  the  defendants,  who  had  purchased  some 
sea-damaged  pimento,  repacked  it,  and  advertised  it  in  catalogues 
which  did  not  notice  that  it  was  sea-damc^ed  or  repacked,  but 
referred  it  to  be  viewed,  with  little  facility,  however,  of  viewing  it : 
they  exhibited  impartial  samples  of  the  quality,  and  sold  it  by 
auction.  Held,  that  this  was  equivalent  to  a  sale  of  the  goods,  as 
and  for  goods  that  were  not  sea-damaged,  and  that  an  action  lay 
for  the  fraud  (z). 

If  an  order  is  given  for  an  undescribed  and  unascertained  thing, 
stated  to  be  for  a  particular  purpose,  (as  copper  for  sheathing  ships, 
that  is,  a  particular  copper,  prepared  in  a  particular  manner,)  which 
the  manufacturer  supplies,  he  impliedly  undertakes  that  it  shall 
answer  the  purpose  for  which  it  is  supplied  (a).  But  where  the 
order  was,  "  send  me  your  patent  hopper  and  apparatus  to  fit  up 
my  brewing"  copper,  with  your  smoke-consuming  furnace,"  it  was 
held,  that  as  the  purchase  was  of  a  well-defined  and  known  ma- 
chine, it  was  the  buyer's  concern  whether  it  answered  the  purpose 
for  which  he  wanted  to  use  it  or  not(i).  It  is  a  distinction  well 
founded  both  in  reason  and  on  authority,  that  if  a  party  purchases 
an  article  upon  his  own  judgment,  he  cannot  afterwards  hold  the 
vendor  responsible,  on  the  ground  that  the  article  turns  out  to  be 
unfit  for  the  purpose  for  which  it  was  required;  but  if  he  relies  upon 
the  judgment  of  the  seller,  and  informs  him  (c)  of  the  use  to  which 
the  article  is  to  be  applied,  the  transaction  carries  with  it  an  implied 
warranty,  that  the  thing  furnished  shall  be  fit  and  proper  for  the 
purpose  for  which  it  was  designed  (rf). 

But  where  there  is  an  express  warranty,  such  warranty  is  not  to 
be  extended  by  implication.  Expressum  facit  cessare  taciturn.  Thus 
where  the  plaintiff  bought  a  cargo  of  Indian  com,  then  shipped  at 

(/)  Gardiner  v.  Gray,  4  Campb.  144.  (c)  This  is,  it  seems,  necessary,  and  the 

(u)  Ailan  V.  Lake,  18  Q.  B.  560.  mere  knowledge  by  (he  defendant  of  the 

(x)  H'ieier  v.  Schilizzi,  17  0.  B.  619.  purpose  to  which  the  article  supplied  was 

(y)  Pacific  Steam  Navigation  Company  y,  intended   to  be  applied  is  not   (sfmble) 

Lewis,  16  M.  &  W.  783.  sufficient.     Shepherd  v.  Pyinu,  3  M.  &  G. 

(s)  Jonei  v.  Bowden,  4  Taunt  847.  868. 

(a)  Jonet  ▼.  Bright,  6  Bingh.  533.  {d)  Per  Tindal,  C.  J.,  Brown  ▼.  Edging- 

(b)  Chanitr  v.  Hopkin*,  4  M. &  W.  399 ;  ton,  2  M.  &  Gr.  289. 
Prideau*  v.  Bunnett,  1  C.  B.  (N.  S.)  613. 
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a  foreign  port,  for  a  certain  price,  including  freight  and  insurance 
to  Cork,  Liverpool  or  London,  and  it  was  agreed  that  the  quality 
of  the  corn  should  be  equal  to  the  average  of  shipments  of  that 
article  in  that  year,  and  had  been  shipped  in  good  and  merchant- 
able condition,  it  was  held,  that  there  was  no  implied  agreement 
that  the  com  should  be  in  a  proper  condition /or  a  foreign  voyage  (e). 

It  seems  that  there  is  no  implied  warranty  of  title  generally  on 
the  sale  of  a  personal  chattel  (/);  but  a  warranty  may  be  inferred 
from  usage  of  trade,  or  from  the  nature  of  the  trade  being  such, 
that  the  person  carrying  it  on  must  be  understood  lo  engage,  that 
the  purchaser  shall  enjoy  that  which  he  buys  as  against  all  persons, 
e,  g.j  where  articles  are  bought  in  an  ordinary  retail  shop  {g)\  and, 
it  seems,  that  executory  contracts  are  an  exception  to  the  above 
rule,  on  the  same  grounds  as  it  would  be  implied  under  similar 
circumstances,  that  a  merchantable  article  was  to  be  supplied ;  for 
"  unless  goods  which  the  party  could  enjoy  as  his  own,  and  make  full 
use  of,  were  delivered,  the  contract  would  not  be  performed"  (^). 
See  as  to  the  sale  of  forged  scrip  on  the  Stock  Exchange,  Westropp 
V.  Solomon,  8  C.  B.  345 ;  sale  of  goods  under  an  execution  by  the 
sheriff.  Chapman  v.  Speller,  14  Q.  B.  621. 

Where  an  article  is  warranted,  and  the  warranty  is  not  complied 
with,  the  vendee  has  four  courses,  any  one  of  which  he  may 
pursue. — 

1st.  He  may,  in  certain  cases,  refuse  to  accept  the  article. 
Although  the  vendee  of  a  specific  chattel,  delivered  with  a  war- 
ranty, nas  not  a  right  to  return  it,  the  same  reason  does  not 
apply  to  cases  of  executory  contracts.  Where  an  article,  for 
instance,  is  ordered  from  a  manufacturer,  who  contracts  that  it 
shall  be  of  a  certain  quality,  or  fit  for  a  certain  purpose,  and 
the  article  sent  as  such  is  never  completely  accepted  by  the 
party  ordering  it  ;  in  this  and  similar  cases,  the  party  ordering 
may  return  it  as  soon  as  he  discovers  the  defect,  provided  he 
has  done  nothing  more  in  the  meantime  than  was  necessary 
to  give  it  a  fair  trial :  but  there  is  no  authority  to  show  that  he 
may  return  it,  where  he  has  done  more  than  was  consistent  with 
the  purpose  of  trial  (A).  So  where  tlie  article  delivered  or  tendered 
is  not  the  article  sold(i).  And  the  same  principle  would  seem  to 
apply  to  goods  sold  by  sample,  if  on  delivery,  but  before  acceptance, 

(«)  Dickton  ▼.  ZUinia^  H)  C.  B.  602.  But  if  a  party  be  induced  to  purchase  an 

(/)  But  there  is  on  the  sale  of  a  lease.  article  by  fraudulent  misrepresentation  of 

Souter  y.  Drake^  5  B.  &  Ad.  9*22.  the  seller,  and  after  discovering  the  fraud, 

{g)  Morley  v.  Attenborough,  3  Exch.  continue  to  deal  with  the  article  as  his 
600.  Secus  in  the  case  of  a  pawnbroker  own,  be  cannot  after  that  rescind  the  con- 
selling  a  forfeited  pledge,  eo  nomine.   Ibid,  tract  and  recover  back  the  money  from 

(A)  Per  Lord  TenUrden,  C.  J.,  Strett  v.  the  seller.     Campbell  v.  Fleming,  1  A.  &  E. 

Blay,  2  B.  &  Ad.  i56,  except  where  the  40. 

vendor  has  been  guilty  of  Iraud.     [bid,  (s)  Young  v.  Cole,  3  B.  N.  C.  724. 
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they  are  found  not  to  correspond  with  the  sample  Le,  (semble)  if 
the  property  in  them  has  not  passed  to  the  vendee  (A). 

2ndly.  He  may,  if  he  wishes  to  rescind  the  contract,  as  soon  as 
the  unsoundness  or  defect  is  discovered,  return  or  tender  the 
horse  or  other  article  to  the  seller,  with  that  view(Z).  It  was  for- 
merly held,  that  this  was  a  matter  of  right,  and  entitled  the  pur- 
chaser to  recover  the  price  originally  paid  (m) ;  but  it  is  now  settled, 
that  you  cannot  treat  a  contract  as  rescinded  on  the  ground  of  a 
breach  of  warrtmty,  except  there  was  an  original  agreement  that  the 
party  should  be  at  liberty  to  rescind  in  such  case  (as  in  the  case  of 
a  horse  taken  on  trial),  or  unless  both  parties  have  consented  to 
rescind  it(n).  If,  therefore,  the  seller  refuses  to  receive  back  the 
horse  (or  other  article  \  the  purchaser  should  sell  it,  as  soon  as  pos- 
sible, for  the  best  price  that  can  be  procured ;  for  the  purchaser  is 
entitled  to  recover  for  the  keep  of  the  horse  (or  the  warehousing, 
&c.  of  goods)  for  such  time  only  as  would  be  required  to  sell  it  (or 
them)  to  the  best  advantage  (o). 

3rdly.  He  may  accept  it,  and  bring  a  cross  action  on  the  war- 
ranty. "  I  take  it  to  be  clear  law,  that  if  a  person  purchases  a 
horse  which  is  warranted,  and  it  afterwards  turns  out  that  the  horse 
was  unsound  at  the  time  of  the  warranty,  the  buyer  may,  if  he 
pleases,  keep  the  horse  and  bring  an  action  on  the  warranty,  in 
which  he  will  have  a  right  to  recover  the  difference  between  the 
value  of  a  sound  horse  and  one  with  such  defects  as  existed  at  the 
time  of  the  warranty (p);  and  the  seller  will  be  liable  in  such 
an  action  notwithstanding  any  length  of  time  which  may  have 
elapsed"  (y) ;  for  "no  length  of  time  elapsed  after  the  sale  will  alter 
the  nature  of  a  contract  originally  false.  PT  either  is  notice  necessary  to 
be  given ;  though  the  not  giving  notice  will  be  a  strong  presumption 
against  the  buyer,  that  the  horse  at  the  time  of  sale  had  not  the 
defect  complained  of,  and  will  make  the  proof  on  his  part  much 
more  difficult" (r).  But  where  there  is  an  agreement  to  take  a  horse 
back,  if  on  trial  he  shall  be  found  faulty,  though  it  is  accompanied 
with  an  express  warranty,  yet  it  is  incumbent  on  the  purchaser,  if 
he  discovers  any  fault,  to  use  due  diligence  in  returning  the  horse; 
for  a  trial  means  a  reasonable  trial  (5).  And  it  is  expedient  in  all 
cases  to  give  notice  as  early  as  possible  of  the  unsoundness  or 
defects  complained  of.  In  an  action  for  a  breach  of  warranty  of  a 
horse  (or  other  goods),  the  plaintiff  cannot  recover  as  special  damage 

.     (k)  Dawson  v.  CollU,  10  C.  B.  528.  (q)  Per  LiWedafe,  J.,  in  Pouiiom  ▼.  Lei- 

(/)  Catweli  ▼.  Coare,  1  Taunt.  567.  timorey  9  B.  &  C.  265. 
(m)  See  Curtis  v.  Hannay^Z  Esp.  83.  (r)  Per    Lord     Lougkboromgk,    C.    J., 

(n)  Per  Lord  f^yndhurst,   C.   B.,  Gom~  Fielder  ▼.    Starkin,   1    H.   Bl.    17.      jfce, 

perlz  V.  Denton,  1  Cr.  &  M.  209.  PateshaU  v.  Tranter,  3  A.  &  E.  203,  where 

(o)  Per  Lord  Denman^  C.  J.,  Chesferman  the   buyer    had    kept    the    horse  eight 

▼.  Lamb,  2  A.  &  £.  132.  months. 

(  p)  Per  Lord  Eldont  C.  J.,  in  Curtis  ▼.  (t)  Jdam  v.  Richards,  2  H.  Bl.  573. 

Hannay,  3  Esp.  83. 
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ft  the  loss  of  a  bargain  for  resale,  though  the  contract  of  resale,  at  a 

profit,  had  been  actually  completed  before  the  unsoundness  (or 
other  defect)  was  discovered  (<)• 

J,.  4thly.  He  may,  without  bringing  a  cross  action,  use  the  breach 

J  of  warranty  in  reduction  of  damages  in  an  action  brought  for  the 

y  price,  and  may  give  evidence  of  such  breach  under  the  general 

J  issue  (m).     Where  an  action  was  brought  for  the  price  of  cinque- 

j  foin  seed  sold  by  the  plaintiff  to  the  defendant  at  so  much  per 

quarter,  and  warranted  to  be  good  new  growing  seed  ;  the  defence 
was,  that  it  did  not  correspond  with  the  waiTanty.  It  was  proved, 
that,  soon  after  the  sale,  the  seed  had  been  examined  and  tasted  by 
a  person  of  skill,  who  declared  it  not  to  be  good  growing  seed ;  the 
defendant,  however,  did  not  communicate  this  to  the  plaintiff,  or 
return  the  seed,  but  afterwards  sowed  part  and  sold  the  residue, 
which  was  not  paid  for,  the  purchaser  declaring  he  would  not  pay 
for  it,  because  it  had  proved  wholly  unproductive.  It  was  held, 
that  the  defendant  was  not  bound  to  return  the  seed  without  using 
it,  and  that  by  keeping  it  he  had  not  precluded  himself  from  insist- 
ing on  the  breach  of  warranty  as  a  defence  to  the  action ;  and,  the 
jury  having  found  for  the  defendant  on  this  point,  and,  there  not 
being  any  evidence  to  show  that  the  seed  was  of  any  value,  the 
court  refused  to  disturb  the  verdict  {v).  The  cases  have  estabUshed, 
that  a  breach  of  the  warranty  may  be  given  in  evidence  in  miti- 
gation of  damages,  on  the  principle  of  avoiding  circuity  of  action  ; 
and  there  is  no  hardship  in  such  a  defence  being  allowed,  as  the 
plaintiff  ought  to  be  prepared  to  prove  compliance  with  his  war- 
ranty, which  is  part  of  the  consideration  for  the  specific  price  agreed 
by  the  defendant  to  be  paid  {x).  "  In  all  those  cases  of  goods  sold 
and  delivered  with  a  warranty,  and  work  and  labour,  as  well  as  the 
case  of  goods  agreed  to  be  supplied  according  to  a  contract,  it  is 
competent  for  the  defendant,  not  to  set  off,  by  a  proceeding  in  the 
nature  of  a  cross  action,  the  amount  of  damages  which  he  has  sus- 
tained by  breach  of  the  contract,  but  simply  to  defend  himself  by 
showing  how  much  less  the  subject-matter  of  the  action  was  worth, 
by  reason  of  the  breach  of  contract ;  and  to  the  extent  that  he  obtains, 
or  is  capable  of  obtaining,  an  abatement  of  price  on  that  account, 
he  must  be  considered  as  having  received  satisfaction  for  the  breach 
of  contract,  and  is  precluded  firom  recovering  in  another  action  to 
that  extent;  but  no  more"  (y).  But  a  consequential  and  subsequent 
damage  and  loss  must  be  the  subject  of  a  cross  action  (2r). 

Declaration. — The  ancient  method  of  declaring,  in  cases  of  war- 

(0  Clare  v.  Maynard,  6  A.  &  E.  519.  (y)  Per  Parke,  B.,  delivering  the  judg- 

(m)  Cousins  V.  Paddon,  2  C.  M.  &  R.  ment  of  the  court  in  Mondelw,  Steel,  8  M. 

647.     .  &W.870. 

(«)  Ptmllon  Y.  Lattimore, 9 B,&C.  269,  (z)  M<mdel  v.  Steelt  supra;  Rigge  y. 

(x)  Per  Lord  Tenterden,  C.  J.,  in  Street  Burbidge^  15  M.  &  W.  598. 
V.  Blay,  2  B.  &  Ad.  462. 

VOL.  I.  '  U  U 
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ranty,  was  generally  iu  tort ;  but  it  was  not  necessary  to  chaige  the 
scienter,  or,  if  chained,  to  prove  it.  Williamson  v.  Alison,  2  East, 
446.  Of  late  years,  however,  it  has  been  found  more  convenient  to 
declare  in  assumpsit,  the  propriety  of  which  practice  was  established 
in  the  case  of  Stuart  v.  Wukins,  Dougl.  lo.  The  form  given  in 
Sched.  B  of  the  C.  L.  P.  Act,  1862,  Form  21,  is,  "that  the  defend- 
ant, by  warranting  a  horse  to  be  then  sound  and  quiet  to  ride,  sold 
the  said  horse  to  the  plaintiff,  yet  the  said  horse  was  not  then  sound 
and  quiet  to  ride."  This  is  in  accordance  with  the  old  and  correct 
form  of  declaring,  warrantizando  vendidit,  "(See  Cro.  Jac.  630.) 
"  As  to  the  warrantizando  vendidit,"  said  Holt,  C.  J.,  in  Lystiey 
v.  Selby,  Ld.  Raym.,  1 1 20,  "  that  will  be  so,  though  the  warranty 
be  before  the  sale,  as  if  upon  the  treaty  about  the  buying  of  certain 
goods  the  buyer  should  ask  the  seller  if  he  would  warrant  them  to 
be  of  such  a  value,  and  to  be  his  own  goods,  and  the  seller  should 
warrant  them,  and  then  the  buyer  should  demand  the  price,  and  the 
seller  should  set  the  price ;  and  then  the  buyer  should  take  time  to 
consider  for  two  or  three  days,  and  then  should  come  and  give  the 
seller  his  price,  though  the  warranty  here  was  before  the  sale,  yet 
this  will  be  well,  because  the  warranty  is  the  ground  of  the  treaty, 
and  this  is  warrantizando  vendidit,"  But  a  warranty  given  after 
the  sale,  and  which  formed  no  part  of  the  bai^in,  is  void,  the  con- 
sideration being  past ;  and  a  receipt  given  a  few  hours  after  the 
bargain  in  the  following  form,  "  Received  10/.  for  a  colt,  warranted 
sound,"  is  not  conclusive  evidence  of  the  warranty  having  formed 
part  of  the  bargain.  Fairmaner  v.  Budd,  7  Bingh.  574.  And  see 
West  V.  Jackson,  16  Q.  B.  280.  So  if  the  warranty  be  before  the 
sale,  if  it  forms  no  part  of  the  contract.  Hopkins  v.  Tanqueray, 
15  C.  B.  130. 

The  C.  L.  P.  Act,  1852,  sect.  74,  enacts,  that  "  whereas  cer- 
tain causes  of  action  may  be  considered  to  partake  of  the  cha- 
racter both  of  breaches  of  contract  and  of  wrongs,  and  doubts 
may  arise  as  to  the  form  of  pleas  in  such  actions,  any  plea 
which  shall  be  good  in  substance  shall  not  be  objectionable  on 
the  ground  of  its  treating  the  declaration  either  as  framed  for  a 
breach  of  contract  or  for  a  wrong."  But  it  must  be  borne  in  mind, 
that  the  general  issue  in  contract,  non  assumpsit,  and  in  tort,  not 
guilty,  do  not  raise  the  same  defence.     See  Taylor  on  Evid.  283. 

Damages. — Where  the  plaintiffs^  the  purchasers  of  seed  barley, 
warranted  of  a  particular  quality,  resold  it  vrith  a  Uke  warranty  to 
third  parties,  who,  the  crop  turning  out  inferior,  made  a  claim 
upon  the  plaintiffs  for  compensation,  and  the  plaintiffs  agreed  to 
satisfy  them,  but  no  sum  was  fixed,  it  was  held  that  the  plaintiffs 
might  recover  against  the  defendant,  who  had  originally  warranted 
the  barley  to  them,  the  amount  of  damages  they  were  liable  to  pay 
to  the  sub-purchasers,  though  they  had  never  in  reality  paid  any- 
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^  thing,  and  might  never  be  forced  to  pay  (a).  Where  the  plaintiff  paid 

i'^  for  tallow  in  advance,  which  on  delivery  turned  out  to  be  inferior 

1^  to  the  warranty,  and  the  plaintiff  resold  the  tallow  for  a  less  sum 

^:  than  he  had  prepaid,   and  sued  in  damages  for  the  delivery  of 

i:  inferior  tallow,  it  was  held,  that,  in  apportioning  the  damages,  the 

t^:  sum  the  plaintiff  had  prepaid  could  not  be  taken  into  account,  but 

^  that  the  true  measure  was,  the  difference  between  the  value  in  the 

>:  market  of  tallow  of  the  quality  contracted  for  at  the  time  of  the 

r  delivery,  and  the  amount  made  by  the  resale  of  the  tallow  actually 

\  delivered  (b). 

(a)  Randatl  ▼.  Reper,  27  L.  J^  Q.  B.         (b)  Loder  y.  KekuU,  27  L.  J.,  C.  P.  27. 

:  266. 
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I.  Of  the  Action  of  Detinue,  and  in  what  Cases  it  may  he 
maintained. 

The  action  of  detinue  may  be  maintained  by  any  person  who  has 
either  an  absolute  or  a  special  property  in  goods  against  another, 
who  is  in  actual  possession  of  such  goods,  either  by  delivery  or 
finding  (6),  and  refuses  to  re-deliver  them.  In  Kettle  v.  Bromsall, 
Willes,  118,  it  was  held,  that  detinue  would  lie  for  things  lost  and 
found,  as  well  as  for  things  delivered.  If  A.  bargains  and  sells 
goods  to  B.  upon  condition,  that  if  A.  pays  B.  a  certain  sum  of 
money  at  a  day  fixed,  the  sale  shall  be  void ;  if  A.  pays  the  money, 
he  may  have  detinue  for  the  goods  although  they  came  not  to  the 
hands  of  B.  by  bailment,  but  by  bargain  and  sale.  Bateman  v. 
Elman,  Cro.  £liz.  866.  In  this  action  the  plaintiff  seeks  to 
recover  the  goods  in  specie,  or  on  failure  thereof  the  value  (for  it 
is  in  the  election  of  the  defendant  whether  he  will  deliver  the 
specific  goods  (c),  or  pay  the  value  thereof  (rf) ),  and  also  damages 
for  the  detention. 

As  this  action  proceeds  on  the  ground  of  property  in  the  plaintiff, 
at  the  time  of  action  brought,  it  cannot  be  maintained,  if  the  de- 
fendant took  the  goods  tortiously  (e),  for  by  the  trespass  the 
property  of  the  plaintiff  is  divested  (/).     Hence,  also,  if  a  person 

(a)  Detinue  falls  within  that  class  of  plaintiff  may  have  replevin,  pL  36. 
actions  called  actions  of  contract,  and  b  (/)  This  position  is  cited  in  Com.  Dig. 

thereforewithin  the  8  &4  Will.  TV.  C.42,  and    other  books;    but  the    opinion  of 

s.  17,  so  as  to  be  triable  before  the  sheriff.  Favaiour,  J.»  to  the  contrary,  in  the  same 

Walker  y.  Needham,  3  M.  &  G.  557.  case,  seems  to  be  better  founded.     See 

(fr)  1  Inst.  286,  b.  the  re&somng  o{  Anderttm  and  tFarbmrUm, 

(c)  See  Ast.  Ent.  pi.  202  ;  Dalt  Shff.  Js.,  in  Bishop  v.  Montague,  Cro.  Eliz.  824, 

322  ;  Rast.  Ent.  212.  to  the  same   effect,  but  applied  to   the 

{d)  But  see  pott,  p.  663.  action  of  trover.     MiUt  v.  Graham,  I  N. 

(e)  9  Hen.  VII.  9,  a ;  Bro.  Abr.  De-  R.140. 
tinue,  pi.  53,  per  Brian,  C.  J.;  but  the 
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detain  the  goods  of  a  feme  covert,  which  came  to  his  hands  before 
the  marriage,  the  husband  alone  must  bring  the  action;  because 
the  property  is  in  him  at  the  time  of  action  brought  (g).  Plaintiff 
had  delivered  to  defendant  the  title  deeds  of  plainti£f's  wife's 
estate ;  plaintiff  afterwards  levied  a  fine  of  the  estate  to  the  use 
of  his  son.  Plaintiff  afterwards  commenced  an  action  of  detinue 
against  the  defendant  for  the  deeds ;  it  was  held,  that  as  the  muni- 
ments of  an  estate  belong  to  the  person  who  has  the  legal  interest 
in  it  (A),  plaintiff  could  not  recover ;  for  at  the  time  the  action 
commenced,  the  deeds  were  not  the  property  of  the  plaintiff,  but 
of  the  son ;  who,  being  the  true  owner,  is  the  party  to  sue  for 
them  (i). 

Property  in  the  plaintiff  without  his  ever  having  had  possession 
is  sufficient  Hence  an  heir  may  maintain  detinue  for  an  heir- 
loom ( /).  So  if  it  be  enacted  by  a  statute,  that  goods  imported  in 
any  other  manner  than  as  therein  directed  shall  be  forfeited,  one 
moiety  to  the  king,  and  the  other  moiety  to  a  common  informer,  a 
subject  may  have  detinue  for  the  moiety  of  goods  imported  con- 
trary to  the  provisions  of  the  statute ;  for  by  the  ill^al  importation 
the  property  is  divested  out  of  the  owners ;  and  by  bringing  the 
action  it  is  vested  in  the  plaintiff,  by  relation,  from  the  time  of  the 
offence  committed  (A).  So  if  I  deliver  goods  to  A.,  to  deliver  to 
B.,  B.  may  have  detinue ;  for  the  property  is  vested  in  him  by  the 
delivery  to  his  use  (/).  The  goods  demanded  must  be  such  as  can 
be  distinguished  from  other  property  by  certain  discriminating 
marks :  as'  money  in  a  bag  (m) ;  a  horse ;  a  cow  (n) ;  a  piece  of 
gold,  value  twenty-one  shillmgs  (o) ;  deeds  concerning  the  inherit- 
ance of  the  plaintiff's  land,  if  he  can  describe  what  they  are,  and 
what  land  they  concern,  or  if  such  deeds  are  in  a  chest  ( p) ;  and 
the  like.  But  for  money  not  in  a  bag  or  chest  (y),  or  com  (r),  and 
other  things  which  caimot  be  distinguished  from  property  of  the 
same  kind  or  description,  detinue  will  not  lie. 

The  gist  of  the  action  is  tlie  detainer  («).  Hence,  if  the  bailee 
of  goods  die,  detinue  will  not  lie  against  his  personal  representative, 
unless  he  takes  possession  of  the  goods  (0.  And  if  there  are 
three  executors,  and  one  hath  possession,  detinue  lies  against  him 
only  (m).  But  if,  afler  the  death  of  the  bailee,  a  stranger  takes  the 
goods,  detinue  lies  against  such  stranger  {v).     The   action  lies, 

(g)  Bull.  N.  P.  50.  (m)  1  Roll.  Abr.  606.  (A.)  pi.  1. 

(A)  See  Lord  v.   Wardle,  3  B.  N.  C.  (»)  F.  N.  B.  822,  (A.)  ed.  4to. 

680;   whether   the  purchase- money  has  (o)  Bull.  N.  P.  60. 

been   paid  or  not;     Goade  v.  Burton,  1  (p)  1  Inst.  286,  b. 

Ezch.  189 ;  mortgagee  in  fee,  Newton  y.  (q)  Bankt  v.  Whettton^  Cro.  Eliz.  457. 

Beck,  27  L.  J.,  Exch.  272.  (r)  1  Inst  286,  b. 

(t)  PhilifM  V.  Robinton,  4  Bingh.  106.  {s)  Gledstane  ▼.  Hewiit,  1  Cr.  &  J.  565. 

iJ)  Bro.  Abr.  Detinue,  pi.  30.  (/)  1  Roll.  Abr.  607,  (D.)  pl.  1. 

(k)  Roberts  v.  Withered,  5  Mod.  193;  («)  Bro.  Abr.  Detinue  de  biens,  pl.  19* 

Wilkine  V.  Detpard,  5  T.  R.  112.  (r)  1  Roll.  Abr.  607,  (D.)  pl.  2. 

(/)  1  Roll.  Abr.  606,  (C.)  pl.  1. 
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thoagh  the  defendant  quitted  the  possession  before  Mtion  brought, 
by  delivery  of  the  goods  to  another  (jt).  Bat  it  does  not  He 
against  him  who  never  had  possession  of  the  chattel,  thoagh  it 
does  against  one  who  once  Irad,  but  has  improperly  parted  with 
the  possession  of  it(v);  or  lost  it  dirou^h  n^igence  (jzt)  ;  jeotf, 
against  one  who  has  lost  it  without  n^i^nce(a).  If  gONDds  be 
delivered  to  husband  and  wife,  detmoe  ought  to  be  broogfat  against 
the  husband  only  {b).  But  if  they  are  deurered  to  the  wife  before 
marriage,  the  action  must  be  brought  against  husband  and  wife  (c). 

From  the  preceding  cases  it  may  be  collected,  that  the  rounds 
of  the  action  of  detinue  are,  1.  A  property  in  the  plaintiff,  either 
absolute  or  special  (at  the  time  ol  action  brought),  in  personal 
ffoods  whidi  are  capable  of  being  ascertained.  2.  A  possession 
m  the  defendant.  3.  An  unjust  detention  on  the  part  of  the 
defenduit. 


II.  Of  the  Pleadings  and  Ecidenee. 

If  the  action  be  brought*  for  several  articles,  it  is  not  necessary 
to  set  forth  the  separate  value  of  each  in  the  declaration {d)  \  but 
the  jury  must  sever  the  values  by  their  verdict  **  The  nature  of 
the  action  reauires  that  the  verdict  and  judgment  be  such  that  a 
specific  remeay  may  be  had  for  the  recovery  of  the  goods  detained, 
or  a  satisfaction  in  value  for  each  several  parcel,  in  case  they  be 
not  delivered  "(c). 

The  plea  of  non  detinet  shall  operate  as  a  denial  of  the  detention 
of  the  goods  by  the  defendant,  but  not  of  the  plaintkF's  ptoperty 
therein,  and  no  other  defence  than  such  denial  shall  be  admissible 
under  that  plea(/).  If  the  defence,  therefore,  be,  that  the  goods 
were  not  tne  plaintiff's,  or  that  the  defendant  vms  justified  in 
detaining  them,  that  must  be  specially  pleaded  {g).  Under  a  plea 
that  the  goods  were  not  the  plaintiil 's,  the  defendant  may  set  up 
a  lien  (A) ;  but  he  cannot,  under  the  plea  of  not  possessed,  set  up  a 
tenancy  in  common  (i).  Upon  issue  joined  on  such  plea,  it  is  no 
defence  that  there  are  other  persons  co-tenants  with  the  plaintiff 
who  are  not  joined  in  the  action  (Jk).  Money  cannot  be  paid  into 
court  in  this  action  (/). 

(*)  Com.  Dig.  Detinue.  (A.).  W.  420. 

{y)  Jonei  v.  rhwle,  9  M.  &  W.  19.  (A)  Lane  ▼.  Tewswi,  12  A.  &  E.  IIS,  n. ; 

(«)  Reeve  v.  Palmer,  27  L.  J.,  C.  P.  327.  but  see  Mown  v.  Farttell,  12  M.  &  W. 684, 

(a)  Roiue  v.    Wiseman,   1   F.  &  F.  45.  and  a  plea  of  **  lien*'    will  be  allowed 

(6)  38  Edw.  III.  l,a.  with   pleas  of  "turn  detinet''  and    '*  not 

{c)  \  Inst.  351,  b.  possessed.''     BanmBoll  v.  WUliam,  7  M. 

(d)  See  Form  29,  Sched.  B,  Com.  Law  &  G.  403. 

Proc.  Act,  1852.  (i)  Mason  v.  Famell,  12  M.  &  W.  674. 

(e)  Pawltf  V.  Holly,  2  W.  Bl.  853.  (A)  Broadbent  v.  Ledward,  11  A.  &  E. 
(/)  15  PI.  R.  H.  T.  1853.                           209. 

(g)  See  Richards  v.  Frankum,  6  M.  &  (/)  Jllan  y.  Dunn,  1  H.  &  N.  572. 
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III.  Of  the  Judgment. 

The  form  of  the  judgment  in  this  action  is,  that  the  plaintiff  do 
recover  the  goods  in  question,  or  the  value  thereof,  if  the  plaintiff 
cannot  have  the  goods,  and  his  damages ;  that  is,  damages  for  the 
detention  (m).  The  language  of  the  judgment  being  in  the  alter- 
native, that  the  plaintiff  do  recover  the  goods,  or  the  value  thereof, 
it  is  incumbent  on  the  jury  to  find  the  value,  and  an  omission  in 
this  respect  cannot  be  supplied  by  a  writ  of  inquiry  of  damages  (n) ; 
and  is  ground  of  error  (o).  If  several  things  are  demanded,  the 
jury  ought  to  find  the  value  of  each  particular  thing  (p). 

That  the  option  of  givmg  up  the  goods  or  paying  the  vahie  should 
be  in  the  defendant  being  considered  a  hardship,  it  was  enacted 
by  the  Common  Law  Procedure  Act,  1864,  sect.  78,  that  the 
court  or  a  judge  may,  upon  the  application  of  the  plaintiff  in 
any  action  for  the  detention  of  a  chattel,  order  execution  to  issue 
for  the  return  6f  the  chattel,  v^ithout  giving  the  defendant  the 
option  of  paying  the  value,  and  that,  if  the  chattel  cannot  be  found 
(unless  the  court  or  judffe  should  otherwise  order),  the  sheriff  shall 
distrain  all  property  of  the  defendant  till  he  render  such  chattel,  or, 
at  the  option  of  the  plaintiff,  levy  the  assessed  value ;  provided 
that  the  plaintiff  shall,  either  by  the  same  or  a  separate  writ  of 
execution,  be  entitled  to  have  levied  his  damages,  costs  and 
interest. 

(m)  Townsend's   Judgments,   i.   844;  Cro.  Eliz.  116. 

ii.  82 — 8I>;  Aston'*  Entries,  202,  pi.  8;  (n)  Per  Coket  J.,  in  Cheney't  case,  10 

P9tert  V.  Heyward,  Cro.  Jac.  681,  682;  Rep.  119,  b.;  per  Holt,  C.  J.,  iu  Herbert 

Keilw.  64,  b ;    per  Frowick,  C.  J.     The  ▼.  Waters,  Salk.  206. 

jodgmenc  in  trover  is,  "  that  the  plaintiff  Co)  Phillip*  v.  Jones,  15  Q.  B.  859. 

do  recover  his  damages,"  Knight  v.  Bourne,  (  p)  East  T.  3  Hen.  Vi.  48,  a. 
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I.  Of  the  Nature  and  Origin  of  a  Distress. 

The  power  of  distraining  was  given  to  the  lord  (in  lieu  of  the  for- 
feiture of  the  land),  for  the  purpose  of  forcing  the  tenant  to  perform 
those  services  which  were  the  consideration  of  his  enjoyment  of 
it.  Hence  the  distress  was  considered  merely  as  a  pledge,  and  the 
detention  thereof  was  justifiable  only  so  long,  as  the  duties  incident 
to  the  tenure  of  the  land  remained  undischarged.  If  the  tenant 
offered  gages  and  pledges  for  the  performance  of  the  services,  and 
the  lord,  after  sucn  offer,  persisted  in  detaining  the  distress,  the 
tenant  might  sue  out  a  writ  of  replevin,  the  tenor  of  which  was, 
that  the  defendant  had  taken  and  unjustly  detained  the  goods, 
"  against  gages  and  pledges."  This  form  is  still  preserved  in  the 
proceedings  in  replevin,  but  the  offer  of  gages  and  pledges  has 
fallen  into  disuse.  The  replevin  was  considered  as  so  much  a 
matter  of  right,  that  if  a  person  by  deed  granted  a  rent  with  a 
clause  of  distress,  and  granted  furtiier,  that  the  distresses  taken 
should  be  irreplevisable,  yet  they  might  be  replevied,  such  a 
restriction  being  against  the  nature  of  a  distress  (a). 

Goods  distrained  are  not  liable  to  the  distress  of  another  subject, 

(a)  1  Inst.  145,  b. 
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because  they  are  in  the  custody  of  the  law  (b) ;  nor  to  another 
subiect's  execution,  for  the  same  reason  (c).  But  an  extent  against 
the  King's  debtor  shall  prevail  before  actual  sale,  notwithstanding  the 
custqdy  of  the  law,  on  the  ground  of  the  general  preference  allowed 
by  law  to  the  king's  debts  {d).  The  right  of  distress  is  not  so  in- 
separable an  incident  to  rent  service  that  it  cannot  be  postponed 
by  contract  between  the  parties  (e). 


II.  Of  the  Causes  for  which  a  Distress  may  be  taken. 

1.  At  Common  Law.-^A  distress  may  be  taken  for  the  non- 
performance of  services,  either  certain  or  such  as  may  be  reduced 
to  certainty — e.  g.  to  shear  the  sheep  of  the  lessor  mthin  the 
manor  (/),  to  pay  so  much  per  yard  for  all  marl  got,  and  so  much 
per  thousand  lor  all  bricks  made  {g) — viz,  heriot -service  (A),  rent- 
service  (i),  suitrservice  (A),  that  is,  suit  to  a  himdred  court,  or  court- 
baron  ;  for  non-payment  of  a  fine  imposed  on  an  inhabitant  of  a 
manor  by  the  steward  of  a  court  leet  for  refusing  to  take  the  cus- 
tomary oath,  when  elected  to  the  office  of  a  constable  (J) ;  for  non- 
payment of  an  amerciament  in  a  court  leet  (m)  for  a  nuisance  (n), 
or  for  an  offence  done  in  court  (o) ;  lastly,  at  common  law,  goods 
or  cattle  damage  feasant  may  be  distrained  (/>). 

A  landlord  cannot  distrain  unless  there  be  an  actual  demise  to 
the  tenant  at  a  fixed  rent.  Hence,  where  the  tenant  holds  under 
an  agreement  for  a  future  lease,  and  no  lease  has  been  executed, 
and  no  rent  subsequently  paid,  the  landlord  cannot  distrain  (9). 
But  payment  of  rent  unaer  such  an  agreement  will  constitute  an 
acknowledgment  of  a  tenancy  from  year  to  year,  under  which  the 
landlord  will  be  authorized  to  distrain  (r)  ;  and  so  will  an  admission 
of  a  charge  of  half  a  year's  rent  in  an  account  between  the  par- 
ties («).     Secus^  where  the  tenant  holds  over  after  notice  to  quit  by 

(h)  Bro.  Distr.  75,  cited  by  Lord  C.  B.  (k)  1  Roll  Abr.  ^5,  E.  pi.  2. 

Parker,  2  Yes.  sen.  294.  (/)  8  Co.  41,  a ;  but  see  per  Gibbt,  C.  J., 

(c)  Bro.  28;  Finch,  11,  cited  by  Lord  Clean  v.  Stevens^  8  Taunt.  416 ;  Fletcher 

C.  B.  Parker,  in  R,  v.  Cotton,  Parker,  120.  v.  Ingram,  1  Salk.  175. 

(</)  R,  ▼.   Cotton^   Parker,  112,  recog-  (m)  8  Co.  41,  a. 

nized  in  Oilei  v.  Grover,  9  Bingh.  128,  (n)  Pra/ v.  jS'/em,  Cro.  Jac.  882. 

where  it  waa  held  that  the  goods  of  a  (o)  1  Roll.  Abr.  666,  F.  pi.  2. 

debtor  seized  under  a  fi.  fa.,  but  not  sold,  (  p)  1  Inst.  142,  a.,  161,  a. 

might  be  taken  under  an  extent  in  chief,  (q)  Dunk  v.  Hunter,  5  B.  &  Aid.  322 ; 

or  in  aid.     Grcve  ▼.  Aldridge,  9  Bingh.  /Ztr^nar/ v.  Porter,  7  Bingh.  451  ;  RUeleyv, 

428,  ace.  Rifle,  11  M.  &  W.  16 ;  Meehelin  v.  H^al^ 

(e)  Gilet  v.  Spencer,  26  L.  J.,  C.  P.  287.  lace,  7  A.  &  £.  54. 

(/)  1  Inst  96,  a.  (r)  Knight  v.   Benett,  8   Bingh.  861  ; 

Ig)  Daniel  v.  Grade,  6  Q.  B.  145.  Mann  v.  Liw^oy,  Ry.  &  M.  355. 

(*}  1  Roll.  Abr.  665,  £.  pi.  5  ;  Plowd.  {»)  Cox  v.  Bent,  5  Binffh.  185 :  Brayth- 

96.  wayt€  ▼.  Hitchcock,  10  M.  St  W.  494,  ace. 

(t)  Litt  sect.  213. 
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the  landlord,  and  there  is  not  any  evidence  of  a  renewal  of  the 
tenancy  {t). 

By  12  &  13  Vict.  c.  106,  s.  129,  no  distress  for  rent  levied  after 
an  act  of  bankruptcy,  upon  the  goods  of  any  bankrupt  (whether 
before  or  after  the  issuing  the  fiat,  or  the  filing  the  petition),  shall 
be  available  for  more  than  one  year's  rent,  accrued  prior  to  the 
date  of  the  fiat  or  the  filing  of  the  petition,  but  the  landlord,  or 
person  to  whom  the  rent  is  due,  shall  be  allowed  to  come  in  as  a 
creditor  for  the  overplus  of  the  rent  due,  and  for  which  the  distress 
shall  not  be  available  (u).— This  section  applies  only  to  rent  accrued 
due  before  the  bankruptcy  (x),  and  is  intended  for  the  protection 
of  the  assignees  only,  and  not  for  that  of  mortgagees,  although  in 
actual  possession  of  the  goods,  upon  which,  therefore,  if  on  the 
premises,  the  landlord  may  distrain  (y).  The  landlord  must 
distrain  in  order  to  enfdtce  his  claim  against  the  assisnees  (r) ; 
and  he  retains  such  right  until  the  remoral  of  the  eooas(a);  al- 
though the  messenger  1^  in  possession  (b).  If  the  assigaeea  decline 
the  lease,  the  property  remaiviB  in  the  bankrupt,  and  the  landlord 
may  distrain  for  the  rent  (c) ;  but  be  cannot  prove  and  distrain  foi^ 
the  same  rent  (d).  The  certificate  does  not  operate  as  a  release 
of  the  rent  («). 

By  the  Insolvency  Act,  7  4:  8  Vict.  c.  96,  s.  18,  no  disti^ess  for 
rent  made  and  leviea,  after  the  filing  of  any  petition  for  protection, 
upon  the  goods  of  the  petitioner  shall  be  available  for  more  than 
one  year's  rent  due  before  the  filing  the  petition,  but  the  land- 
lord or  party  to  whom  the  rent  shall  be  due  shall  be  a  creditor 
for  the  overplus. — This  section  does  not  apply  to  a  distress  ''made" 
befoi-e  the  filing  of  the  petition,  but  not  sold  till  after  (f).  The 
discharge  of  the  insolvent  does  not  release  the  rent,  which  may 
still  be  distrained  for(^). 

2.  By  Prescription, — By  prescription,  a  distress  may  be  taken 
for  an  amerciament  in  a  court  baron  (A) ;  for  a  penalty  imposed 
for  a  breach  of  a  by-law  (i);  for  a  toll  in  a  fair  (J).  A  distress 
may  be  taken,  where  the  custom  warrants  it,  for  an  amerciament 
or  fine  imposed  by  the  steward  of  a  court  baron.  Co.  Ent  tit- 
Replevin,  pi.  1. 

3.  By  Statute. — It  would  be  an  endless  task  to  enumerate  all 

(0  Jetmer  t.  Clegg,  I  M.  &  Rok  213  ;  (c)  Broekkhurtt  v.  Laves,  supra. 

Waring  v.  King,  8  M.  &  W.  67l,per  Lord  (rf)  Exp,  Grove,  1  Atk.  104. 

Ahinger,  C.  B.  ie)  Newton  v.  Scott,  10  M.  &  W.  471. 

(«)  Thia  provision  is  similar  to    the  (/)  Wraif  ▼.  Earl  of  EgremmU,  4  B.  & 

6  Geo.  IV.  c.  16,  s.  74.  Ad.  122.     See  Drews  t.  Lmnsou,  11  A.  & 

(')  Bnggs  V.  Sowry,  8  M.  &  W.  729.  E.  529. 

(tf)  Brocklehurst  v.  Lawes,  7  £.  &  B.  (g)  PkilHps  v.  Shtrvitt,  6  Q.  1^.  944. 

176.  (A)  1  Roll.  Abr.  666,  F.  pi.  4u 

(«)  Gethin  r.  Wilki,  2  Dowl.  189.  CO  Lord  CrumwelVs  case.  Dyer,  322,  a. 

\a)  Exp.  Dfscharmes,  1  Atk.  103.  {j)  1  Roll.  Abr.  666,  F.  pi.  5,  6. 

(6)  Briggs  V.  Sovoriff  supra. 
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the  statutes  which  ghre  a  remedy  by  distress ;  the  following,  how- 
ever, cannot  be  omitted  :— 

By  4  Geo.  11.  c.  28,  s.  5 — Eveiy  person,  body  politic  and  cor- 
porate may  have  the  like  remedy  by  distress,  and  by  impounding 
and  selling  the  same,  in  cases  of  rent-seek,  rents  of  assize,  and 
chief  rents,  which  have  been  duly  answered  or  paid,  for  the  space 
of  three  years,  within  the  space  of  twenty  years  before  the  23rd 
day  of  January,  1731,  or  shall  be  thereafter  created,  as  in  case  of 
rent  reserved  upon  lease. — In  Bradbury  v.  Wrighty  Doug.  624,  the 
court  were  of  opinion  that  a  rent  reserved  on  a  grant  in  fee  (A) 
made  after  the  statute  of  Qtuia  emptares,  and  before  the  4  Geo.  II. 
c.  28,  was  in  its  nature  a  rent-seek,  and  that  it  could  not  be 
distrained  for  except  under  the  preceding  statute :  in  which  case 
the  distrainor,  in  his  avowry,  ou^ht  to  have  alleged,  that  the  rent 
had  been  duly  answered  or  paia  for  the  space  of  three  years  (Z), 
within  the  space  of  twenty  years,  before  the  first  day  of  the  session 
of  parliament  in  which  this  statute  was  made.  B^  11  Geo.  II. 
c.  19,  8.  18  (jante,  p.  633),  landlords  may  distrain  for  double 
rent,  upon  tenants  who  do  not  deliver  up  possession  after  having 
given  notice  of  their  intention  to  quit,  during  all  the  time  sucn 
tenants  continue  in  possession.  This  statute  applies  to  those  cases 
only,  where  the  tenant  has  the  power  of  determining  his  tenancy 
by  a  notice ;  and  where  he  actually  gives  a  valid  notice  sufficient 
to  determine  it  (m). 


in.  Of  the  Things  which  mat/y  and  the  Things  which  may  not  be 

distrained. 

1.  Of  the  Things  which  may  be  distrained. — It  maybe  laid  down 
as  a  general  proposition,  that  all  moveable  chattels  of  the  tenant  may 
be  distrainea  for  rent  arrear,  if  they  are  found  upon  the  land  out 
of  which  the  rent  issues,  but  nowhere  else  (it).  Hence,  where  the 
exclusive  tise  of  the  land  of  the  river  Thames,  in  front  of  a  wharf 

(k)  A  rent  of  this  kind,  prior  to  the  distress,  will  be  good  as  a  rent^charge* 

statute  of  quia  emptorei,  would  have  been  Harg.  1  Inst  148,  b,  n.  5.    And  it  seems, 

mperly  denominated    a  fee- farm   rent.  that  if  such  a  rent  were  created  at  this 

The  word  fee-farm  imports  every  rent  or  day,  without  a  power  of  distress,  as  it 

tervice,  whatever  the  quantum  may  be,  must  be  considered  as  a  rent- seek,   it 

which  is  reserved  on  a  grant  in  fee.    It  is  would  be  distrainable  fbr  under  the  above 

not  properly  applicable  to  any  rents,  ex-  statute.    See  Hgert  v.  Dean  and  Chapter 

cept  rent-service.     Hence,  since  the  sta-  rf"  St.  Pauti,  14  Q.  B.  909. 

tute  of  quia  emptoree,  the  granting  in  fee-  (/)  They  need  not  be  eotuecutive  years, 

farm,  except  by  the  king,  is  become  im-  Musgrave  v.  Ernmereon^  10  Q.  B.  326. 

practicable;  for,  by  the  operation  of  that  (m)  Joknstone  v.  Hudlettone,  4  B.  &  C. 

statute,  the  grantor  parting  with  the  fee  is  922. 

without  any  reversion,  and  without  a  re-  (n)  Com.  Dig.  Distress,  B.  1  ;  4  T.  R. 

version  there  cannot  be  a  rent-sorvice.  667,  Oorton  v.  Falkner,  per  Lord  Kenyan, 

Litt  sect.  216.    But  a  grant  in  fbe,  reser-  C.  /. 
ving  a  perpetual  rent,  with  a  power  of 
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between  high  and  low  water-mark,  was  demised  as  appurtenant  to 
the  wharf,  for  the  accommodation  of  the  tenants  thereof,  but  the 
land  itself  between  high  and  low  water  was  not  demised,  it  was 
held  that  the  lessor  could  not  distrain,  for  rent  arrear,  barges,  the 
property  of  the  tenant,  lying  in  the  space  between  high  and  low 
water-mark,  and  attached  to  the  wharf  by  ropes  (o). 

If  the  cattle  of  a  stranger  are  trespassers  on  the  land  of  the 
tenant,  the  lord  may  distrain  them,  although  the  stranger  made 
fresh  suit  (/?),  and  although  the  cattle  be  not  levant  and  couchant  (9). 
But  if  the  cattle  of  their  own  accord  leave  the  land,  the  lord  cannot 
distrain  them  (r).  And  if  the  landlord  either  expressly  or  impli- 
edly consent  that  the  stranger's  chattels  shall  be  free  from  distress, 
he  IS  a  trespasser  if  he  distrain  them(s).  So  a  lessor  cannot  dis- 
train cattle  which  escape  from  a  close  belonging  to  a  strainer,  into 
the  land  whence  the  rent  issues,  through  defect  of  the  fences,  which 
either  the  lessor  (0  or  his  tenant  (u)  was  bound  to  repair.  But 
"  there  is  a  difference  between  a  lord  distraining  within  his  seignory, 
and  a  landlord  distraining  for  rent  reserved  on  his  own  lease ;  for 
the  lord  has  nothing  to  do  with  the  land  or  the  fences,  and  so  it  is  not 
material  to  him  whether  the  fences  are  repaired  or  not :  but  it  is 
otherwise  of  a  landlord ;  for  he  himself  ought  to  repair,  or  to  pro- 
vide that  his  tenant  repairs  them,  else  he  would  take  advantage  of 
his  own  wrong.  And  this  diversity  seems  to  be  warranted  by  the 
books,  Dy.  317, 318;  22  Edw.  IV.  49,  b. ;  7  Hen.  VII.  1 ;  10  Hen. 
VII.  21 ;  16  Hen.  VII.  17.  But  if  the  cattle  escape  into  the  land 
without  any  defect  of  the  fences,  or  where  the  tenant  of  the  land  in 
which  they  are  distrained  is  not  bound  to  repair  the  fences,  through 
the  defect  of  which  the  cattle  escape  and  are  distrained,  it  is  im- 
material to  the  lord  or  landlord,  whether  they  are  levant  and 
couchant  or  not."  Per  Saunders,  in  Poole  v.  ijongtuemUj  2  Wms. 
Saund.  289.  The  grantee  of  a  rent-charge  may  distrain  the  goods 
of  a  stranger  who  is  not  shown  to  hold  by  a  title  paramount  to  the 
rent-charge  (x). 

Where  cattle  are  distrained  damage  feasant,  and  put  into  a  suffi- 
cient pound  and  escape  without  default  or  neglect  of  the  distrainor, 
he  may  maintain  trespass  for  the  damage.to  his  land ;  for  otherwise 
he  would  be  left  without  remedy  (y). 

If  the  estate  of  a  tenant  at  will  be  determined  either  by  his  own 
death  or  by  the  act  of  the  landlord,  he  or  his  executors  are  entitled 
to  reap  the  com  sown  by  him.  And,  therefore,  such  com,  though 
purchased  by  another  person,  cannot  be  distrained  (in  case  of  the 
determination  of  the  tenancy  at  will)  for  rent  due  from  a  subse- 

(0)  Capel  V.  Busxard,  6  Bingh.  150.  (0  2  Leon.  7. 

(p)  7  Hen.  VII.  1,  b,  2,  a.  (u)  Dyer,  317,  b,  318,  a. 

{q)  15  Hen.  VII.  17,  b.  («)  Sqffery  v.  Elgood,  1  A.  &  K.  191 ; 

(r)  1 1  Hen.  VII.  4,  a.  Johnson  v.  Faulkner,  2  Q.  B.  925. 
(*)  Horsford  v.   Webster,  1  C.  M.  &  R.  (y)  miliams  v.  Price,  8  B.  &  Ad.  695, 

696. 
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^  quent  tenant,  "  for  then  the  landlord  would  have  nothing  to  do  but 

'',  to  determine  the  estate  of  his  tenant  at  will  as  soon  as  he  had  sown 

all  his  com,  and  then  to  let  his  land  to  another,  reserving  rent 
l^i  upon  a  day  before  harvest"  (z). 

i  Of  Things  which  may  not  be  distrained. — With  respect  to  those 

things   which  by  law  are   privileged   from   distress,  it   may  be 

observed  that  some  are  pnvileged  absolutely y  and   some   condi- 

1  tionally.     In  the  first  class  may  be  numbered, — 

c  1.  Animals  feriB  naturcBy  whereof  a  valuable  property  is  not  in 

z  any  person ;  as  bucks,  does,  &c.    Deer  kept  within  an  inclosure  do 

:  not  fall  within  this  class,  for  they  may  be  distrained  (a). 

£  2.  Such  things  as  cannot  be  restored  to  the  owner  in  the  same 

':  E?^'^^  *^^  condition  as  they  were  in  at  the  time  of  taking  them  (b). 

'I  This  exemption  proceeds  on  the  ground  of  the  distress  having  been 

r^  considered  at  common  law  merely  as  a  pledge ;  and  for  this  reason, 

sheaves  and  shocks  of  corn  were  not  distrainable  (e),  but  by  2  W.  & 

V  M.  c  5,  8.  3, — sheaves  or  cocks  of  com,  or  com  loose  or  in  the 

straw,  in  anv  bam,  rick,  &c.  or  hay,  lying  upon  any  part  of  the 

land  charged  with  the  rent,  may  be  seized,  secured,  and  locked  up 

in  the  place  where  found,  in  the  nature  of  a  distress,  until  replevied; 

but  the  same  must  not  be  removed  to  the  damage  of  the  owner 

I  from  such  place  (c?). — The  above  section  extends  to  com  whether 

threshed  or  not  («),  but  not  to  growing  com  (/). 

^  So  things  fixed  to  the  fi-eehold,  e.  ^.,  furnaces,  cauldrons  (^), 

kitchen  raises,  stoves,  coppers,  grates  (A),  the  doors  or  windows  of 

I  a  house,  or  the  like  (i) ;  on  the  same  ground,  viz.y  that  these  cannot 

be  restored  in  as  good  a  plight  (A).  For  a  similar  reason,  it  seems, 
CTowing  com  could  not  at  common  law  be  distrained  (/).  But  now 
by  11  6eo.  II.  c.  19,  s.  8,— Zanrfforcfe,  or  their  bailiffs,  or  other 
persons  empowered  by  them  may  distrain  com,  grass  or  other 
product^  growing  on  any  part  of  the  land  demised. — The  word 
**  product, '  in  the  foregoing  section,  applies  to  such  products  of 
the  land  only  as  are  similar  to  those  specified ;  to  all  or  which  the 

Erocess  of  becoming  ripe,  and  of  being  cut,  gathered,  made,  and 
lid  up  when  ripe,  is  incidental.     Hence  trees,  shmbs,  and  plants, 
growing  in  a  nursery-ground,  cannot  be  distrained  for  rent  (m).  The 

(s)  Eaton  ▼.  Southbyt  Willef,  131.     It  for  distraining  fixtures  is  not  the  amount 

will  be  observed  that  the  above  reasons  do  at  which  they  are  condemned,  nor  the 

not  apply  with  any  force  to  the  case  of  the  amount  paid  for  them  by  the  tenant,  but 

*    death  of  the  tenant  at  will,  over  which  the  it  is  their  value  to  an  incoming  tenant, 

landlord  can  of  course  have  no  control.  and  the  amount  he  would  pay  the  out- 

(a)  Davies  v.  Powell,  Willes,  47.  going  tenant  for  them,  without  deducting 

(6)  llnst  47,  a. ;  Darby  v.  Harrit.  the  rent.    Moore  v.  Drinkwater,  1  F.  &  F. 

(c)  mUon  v.  Ducket,  2  Mod.  61.  134. 

(d)  See  Johnson  v.  Faulkner,  2  Q.  B.  (i)  1  Inst  47,  a. 

925.  (k)  Darby  v.  Harris,  ubi  sup. 

(e)  Anon,,  Lutw.  214.  (/)  1  Roll.  Abr.  666,  (H.)  pL  8. 

(/)  Owen  V.  Legh,  8  B.  &  Aid.  470.  (m)  Clark  v.  Gaskarth,  8  TaunL  481. 

(g)  1  Inst.  47,  a.  As  to  eatage,  see  Horsford  v.  Webster,  1 

(h)  Darby  v.  HarrU,  1  Q.  B.  895.    The  C.  M.  &  R.  699,  per  Parke,  B. 
proper  measure  of  damages  in  an  action 
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section  does  not  extend  to  the  grantee  of  an  aimuity  with  a  power 
of  distress  (n). 

3.  Things  delivered  to  a  person  exercising  a  trade  (o)  or  emfdoy- 
ment,  to  be  carried  ( p)y  wrought  or  manufactured  in  the  way  of  iua 
trade,  are  not  distrainable, — as  cloth  delivered  to  a  tailor  (q);  goods 
sent  to  an  auctioneer  to  be  sold  on  premises  occupied  by  him  (r) ; 
worsted  yam  sent  to  a  stocking- weaver  (s) ;  a  bullock  sent  by  one 
butcher  to  the  shop  of  another  to  be  slaughtered  (t).  So  a  horse 
standing  in  a  smith's  shop,  for  the  purpose  of  being  shod,  or  in  a 
common  inn,  cannot  be  distrained,  because  it  must  be  presumed 
that  such  things  so  found  belong  to  strangers  (u).     So  ^oods  of  the 

1)rincipal,  in  the  hands  of  his  ractor,  cannot  be  distramed  by  the 
andlord  of  the  fector's  premises  for  arrears  of  rent  due  to  him  from 
the  factor;  for  the  advancement  of  trade  equally  requires  that  goods 
should  be  placed  in  the  hands  of  a  factor  for  sale,  as  that  they 
should  be  placed  in  the  hands  of  a  carrier  for  carri^e ;  and  the 
instances  enumerated  by  Sir  Edward  Coke^  under  the  exception  in 
favour  of  trade,  are  only  put  by  way  of  example  {v\  So  goods 
landed  at  a  wharf,  and  deposited  by  a  factor  to  whom  they  were 
consigned,  in  a  warehouse  on  the  wharf,  until  an  oppoitonity  for 
sale  should  arise,  are  not  distrainaUe  for  rent  due  in  respect  oi  the 
wharf  and  warehouse  (x). 

But  the  principle  of  the  above  exception  in  favour  of  trade  is 
not  to  be  extended.  Hence  where  salt  was  manufactured  and 
publicly  sold  at  certain  salt-works,  and  carried  away  in  boais  of 
the  purchasers,  which  came,  for  the  purpose  of  being  loaded  with 
it,  into  a  cut  or  canal  on  the  premises  communicating  with  a  public 
navigation;  and  the  boat  of  A.,  an  alkali-manu&cturer,  was  lyii^ 
in  the  cut  or  canal  for  the  purpose  of  receiving  and  canrying  away 
salt  bought  by  A.  for  the  purposes  of  his  manufacture;  it  was  held, 
that  the  boat  wag  not  privileged  from  distress  for  arrears  of  an 
annuity  issuing  out  of  the  land  on  which  the  salt  works  were 
erected,  and  granted  by  the  manufacturer  and  seller  of  the  salt  (y). 
So  brewer's  casks,  left  by  the  brewer  in  a  publtc-houae  until  the 
liquor  contained  in  them  has  been  consumed,  are  not  exempt  from 
a  distress  for  rent  arrear  in  respect  of  the  public-house  {z). 

4.  Goods  in  the  custody  of  the  law,  e.  ^,,  goods  distrained, 

(n)  MilUr  v.  Oreen,  8  Bingh.  92.  oominon  inn  does  not  extend  to  a  livery- 

Co)  1  Intt.  47,  a.  stable.     See  FrmtcU  ▼.    f^yaii,  9  Burr. 


( p)  Oisboumv.  Hunt,  Salk.  249.  1498,  where  the  question  was,  '*  whether 

{q)  5iimfwoii  ▼. //ar<o;pp,  Willes,  19.  acarriag 

(r)  jIdatM  V.  Orane^  1  Cr.  &  M.  380.  stable  wi 

(«)  Wood  V.   Clarke,  I   Cr.  &  J.  484.  landlord 

But  the  privilege  is  confined  to  the  ma-  stable  ?" 


{q)  Simpton  ▼.  Hartoppf  Willes,  19.  a  carriage  standing  in  the  3fard  of  a  livery- 

(r)  JdatM  V.  Grane,  1  Cr.  8e  M.  380.  stable  was  dktrainable  for  rent  due  to  the 

(s)  Wood  V.   Clarke  J  I   Cr.  &  J.  484.      landlord  from  the  keeper  of  the  Mveiy- 


terials  which  the  employer  supplies,  and  (v)  GUman  ▼.  Kltom,  8  B.  &  B.  7S. 

does  not   extend  to    the  machinery   by  ^x)  Tkowtpton  ▼.  Maahiter^  1  Bingh.  28S. 

which  the  working  up  is  effected.     S.  C,  (y)  Muifirait  ▼.  Gregory,  8  M.  &  W. 

(/)  Broum  v.  SheviU,  2  A.  &  £    138;  677  (on  error). 
Gibton  V.  /re«ofi,  8  Q.  B.  39,  ace,  («)  Joule  ▼.  /ac*Mii,  7  M.  &  W.  46a 

(»)  It  seems  that  the  privilege  of  a 
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damage  feasant  or  otherwise  (a) ;  so  growing  corn  sold  under  a  fi. 
fa.  is  protected  from  a  distress  for  rent  (b).  But  goods  seized  by  a 
messenger  under  a  fiat  in  bankruptcy  are  not  while  in  his  custody 
privileged  from  distress  for  rent  due  from  the  bankrupt  to  his  land- 
lord, for  they  are  not  in  the  custody  of  the  law  (c). 

By  14  &  16  Vict.  c.  25,  s.  2— If  any  growing  crops  are  seised 
and  sold  by  the  sheriff  under  a /{./a.,  such  crops,  so  long  as  they 
remain  on  the  land,  may,  in  default  of  any  sufficient  distress  of  the 

§oods  and  chattels  of  the  tenant,  be  distrained  for  rent,  accruing 
ue  after  such  seizure  and  sale,  notwithstanding  any  sale  or  assign- 
ment of  them  by  the  sheriff.  This  only  applies  to  rent  accruing 
after  the  seizure.  For  rent  accruing  before^  the  ordinary  rule 
would  apply,  that  goods  in  custodin  Ugis  are  not  distrainable ;  in 
such  a  case,  therefore,  if  the  sheriff  had  seised  them  under  a^.^., 
no  distress  could  be  made  (d). 

5.  Things  in  actual  use,  as  a  horse  whereon  a  person  is  riding, 
or  an  axe  m  the  hands  of  a  person  cutting  wood,  &c.  (^),  on  the 
ground,  that  if  in  such  cases  a  power  of  distress  were  given  by  law, 
tne  exercise  of  it  would  frequently  lead  to  a  breach  of  the  peace  {f\ 
As  an  illustration  of  this  exemption  it  may  be  observed,  that  even 
chattels  damage  feasant,  which  as  a  general  rule  may  be  distrained, 
even  though  put  on  the  land  of  the  distrainor  by  a  stranger,  and 
without  the  wivity  of  the  owner  (5),  cannot  be  distrained  if  in 
actual  use.  Thus  a  horse  whereon  a  man  is  riding  cannot  be 
distrained  damage  feasant  (A);  nor  a  horse  and  cart  damage  feasant, 
if  under  the  personal  care  of  and  being  used  by  any  person  (i);  for 
the  same  exemption  is  allowed  here  as  in  cases  of  distress  for 
rent  arrear,  and  for  the  same  reason;  lest  by  the  permission  of 
such  distress  a  breach  of  the  peace  should  ensue. 

6.  By  7  Ann.  c.  12,  s.  3,  it  is  enacted  and  declared,  that  process  of 
any  distress  against  the  goods  of  any  ambassador,  or  other  public 
minister  of  a  foreign  state,  or  of  their  domestic  servants,  is  void. 
See  N(yoeUo  v.  Toogood,  1  B.  &  C.  664. 

Among  those  things  which  are  privileged  from  distress,  condi- 
tionally, may  be  numbered, — 

1.  Beasts  of  the  plough,  which  are  exempt,  if  there  be  4  suffi- 
cient distress  besides  on  the  land  whence  the  rent  issues  (A),  on  the 
ground  of  encouraging  husbandry,  and  also  because  a  man  should 
not  be  lefl  quite  destitute  of  the  means  of  getting  his  living  (/). 

(a)  1  Inst  47.  a. ;  per  Parke,  B.,  Kerby  (g)  1  Roll  Abr.  665,  D.  pi.  1. 

V.  Harding,  6  Exch-  238.  {h)  Storey  v.  Robituon,   6  T.  R.    138; 

(6)  Wright  V.  Dewet,  1   A.  &  E.  641 ;  per  DenUon,  J.,  in  CoUitu  v.  Reniton,  Say. 

anless  left  for  an  unreasonable  time  after  139. 

it  is  ripe,  Peacock  v.  Purvis^  2  B.  &  B.  862.  (i)  Field  v.  Adamet,  12   A.  &  E.  649. 

(c)  Briggg  V.  Sowry^  8  M.  &  W.  729.  See  Bunch  v.  Kennington,  1  Q.  B.  679,  as 

{d)  Wharton  v.  Nay  lor,  12  Q.  B.  673.  to  dog. 

{e)  1  Inst.  47,  a.  (k)  1  Inst.  47.  a,  b,  161,  a. 

(/)  Per  Kenyan,  C.  J.,  Gorton  v.  Falk-  {I)  W'illes,  515. 
ner,  4  T.  R.  565. 
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'*  The  landlord  has  a  right  to  resort  to  the  subjects  of  distress 
which  are  immediately  aTailable  to  raise  the  arrears  of  rent  by  sale, 
and  is  not  bound  to  take  those  which  cannot  be  productive  till  a 
future  period  (as  growing  crops).  If  there  are  other  moveable 
chattels  to  the  amount  of  the  rent  and  expenses,  besides  averia 
carvctBf  he  would  not  be  justifiable  in  taking  the  latter;  but  if 
there  are  not(m)y  he  has  a  right  to  take  all,  or  so  many  of  the 
beasts  of  the  plough  as  may  be  necessary  with  the  other  move- 
able and  saleaole  chattels  to  satisfy  the  arrears  and  charges"  (n). 
Beasts  of  the  plough,  however,  may  be  distrained  for  the  poor-rates, 
although  there  are  other  distrainable  goods  on  the  premises,  more 
than  sufficient  to  answer  the  value  of  the  demand.  Hutckins  v. 
Chambers,  1  Burr.  679.  This  decision  proceeded  on  the  ground, 
that  a  seizure  under  the  43  Eliz.  c.  2,  and  similar  acts,  resembled 
a  common  law  distress  only  in  being  replevisable ;  and  that  it  was 
in  other  respects  analogous  to  a  common  law  execution,  under 
which  any  goods  of  the  debtor  may  be  seized. 

2.  Implements  of  trade,  as  a  stocking-frame  (o),  or  a  loom  (p), 
if  there  is  sufficient  distress  besides  (q) ;  this  exemption  too  in 
favour  of  trade,  and  on  the  ground  of  the  hardship  or  depriving  a 
man  of  his  only  means  of  getting  his  living  (r).  Where  a  thresh- 
ing-machine was  not  in  use,  and  there  was  not  any  evidence  of 
other  goods  being  on  the  premises,  it  was  held,  that  the  threshing- 
machine  was  not  privileged  from  distress  (s). 


IV.   Who  may  Distrain  (t). 

The  king  may  reserve  a  rent  out  of  a  franchise  or  matter  incor- 

Greal,  as  well  as  out  of  lands,  and  may  distrain  for  it  on  any  other 
ids  of  the  tenant  not  subject  to  the  rent ;  but  not  on  such  other 
lands  of  the  tenant  as  are  underlet,  or  extended  under  an  elegit. 
By  22  Car.  II.  c.  6,  the  grantee  of  a  fee-fistrm  rent  purchased  from 
the  crown  has  the  same  power  of  distress  as  the  king  had  (tc). 
See  ante,  p.  667,  n.  (A). 

By  7  Hen.  VIII.  c.  4, — "recoverors"  of  manors,  lands  and 
advowsons,  their  heirs  and  assigns,  may  distrain  for  rents,  ser- 

(m)  Or  if  )\e  haa  reasonable  grounds  37,  in  which  case  it  appeared  there  were 

(by  appraisement  or   otherwise)  for  be-  other  goods  on  the  first  floor  belonging  to 

lieying  that  there  will  not  be  sufficient  lodgers  in  the  house, 

without  them.   Jenner  v.  YolUmd,  6  Price,  (r)  Willes,  512. 

5  ;  and  there  is  nothing  {umhk)  to  pre-  (t )  Fentan  ▼.  Logan,  9  Bingh.  676. 

vent  them,  if  taken  lawfully,  from  being  {i)  The  provisions  of  13  Edw.  I.  c.  S7, 

sold  hrfore  the  other  goods.  5.  C.  that  no  distress  shall  be  taken  but  by 

(n)  Per  Parke,  B.,  delivering  judgment,  bailiffs  sworn  and  known,  do  not  apply  to 

Piggoit  V.  Birtles,  1  M.  &  W.  441.  a  distress  for  lent.    Begbie  v.  Aaywe,  2  B. 

lo)  SimptoH  V.  Harioppf  Willes,  512.  N.  C.  124. 

(p)  Gorton  v.  Falkner,  4  T.  R.  565.  («)  Attorney  General  v.  Majfor  ef  Co- 

';)  KoberU  v.  Jackwih  Peake,  Add.  Ca.  ventry,  1  P.  Wms.  306« 
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vices,  &c.,  and  have  like  remedy  as  the  recoverees  might  have 
had  (x). 

By  32  Hen.  VIII.  c.  37,  s.  1  (y), — ^The  personal  representatives 
of  tenants  in  fee,  tail,  or  for  life,  of  rent-services,  rent-charges, 
rent-seek,  and  fee-farms,  may  distrain  for  the  arrears  due  at  the 
time  of  the  death,  upon  the  land  charged  with  the  payment,  so 
long  as  the  lands  continue  in  the  seisin  or  possession  of  the  tenant 
in  demesne  (z),  v^ho  ought  to  have  paid  the  rent  or  fee-ferm,  or  of 
some  person  claiming  under  him  by  purchase,  gift  or  descent. 

This  statute  provides  a  remedy  by  distress  where  the  testator 
dies  seised  of  a  rent  to  him  and  his  heirs,  or  for  life,  and  where  by 
his  death  there  was  not  any  such  remedy  for  the  executor  at  the 
common  law ;  hence  the  executor  of  a  tenant  for  life  of  a  rent- 
charge  may  distrain  for  rent  arrear  under  this  statute  (a) ;  but  the 
statute  does  not  apply  to  a  tenant  for  years  of  a  rent-charge, 
although  it  be  granted  to  the  testator  for  years,  if  he  live  so  long, 
for  he  IS  still  tenant  for  years  (J),  and  not  within  the  words  "  tenant 
in  fee  simple,  fee  tail,  or  for  term  of  lives "  (c).  Nor  does  the 
statute  apply  to  ordinary  cases  of  demise  for  a  term  by  the  owner 
in  fee  where  there  is  a  reversion  in  the  testator.  A.  seised  in  fee, 
let  to  the  plaintiif  for  twenty-one  years,  and  afterwards  dying  seised 
of  the  reversion,  the  defendant  administered,  and  distrained  for 
half  a  year's  rent  due  to  the  intestate,  for  which  he  avowed.  On 
demurrer  to  the  avowry,  it  was  objected  that  there  was  not  any 
privity  of  estate  between  the  administrator  and  the  lessor,  and  there- 
fore the  avowry,  which  is  in  the  realty,  could  not  be  maintained  by 
him.  And  it  was  observed,  this  was  a  case  out  of  the  32  Hen.  VIII. 
c.  37,  for  that  only  gives  a  remedy  by  way  of  distress  for  rents 
of  freehold;  and  of  this  opinion  the  court  seemed;,^).  And  in 
Prescott  V.  Boucher,  3  B.  &  Ad.  849,  it  was  held,  that  a  person 
who  was  seised  in  fee  of  land  and  demised  it  for  a  term  of  years, 
reserving  a  rent,  was  neither  "  tenant  in  fee  simple,  fee  tail,  or  for 
term  of  lives  of  the  rent  (for  the  utmost  that  could  be  said  was, 
that  he  was  tenant /or  years  of  the  rent,  and  he  was  not  even  that), 
nor  indeed  "  tenant "  of  the  rent  at  all  in  the  sense  the  word  was 
used  in  the  statute,  and  consequently  that  his  executor  could  not 
distrain  for  arrears  of  rent  accrued  in  the  testator's  lifetime.  But 
this  question  is  set  at  rest  by  the  3  &  4  Will.  IV.  c.  42,  s.  37, 
which  enables  the  executors   or  administrators  of  any  lessor  or 

(x)  See  1  Inst.  104,  b.  medy  previously  at  the  common  law  by 

{y)  The  statute  does  not  apply  to  copy-  action  of  debt,  &c.,  which  in  this  case  he 

hold  rents.     Appletony.  Doily,  ie\y.\Zb.  had.     But  this  ground  for  the  decision 

(z)  f.  e.y  in  occupation ;  per  Burroughs  cannot  be    supported.    See  Pretcott  r, 

J.,  Meritcn  v.  Gilbee,  8  Taunt.  162.  Boucher^  3  B.  &  Ad.  849. 

(a)  Hoolv.  BeU,  1  Ld.  Raym.  172.  (c)  Per  Tenterden,  C.  J.,  8  B.  &  Ad. 

(b)  Turner  v.  />«,  Cro.  Car.  471,  which  859  ;  per  Cur,,  Renvin  v.  Watkin. 

case  was  decided  principally,  it  seems,  on  (d)  Renvin  v.  WaikiUf  M.  6  Geo.  II.  B. 

the  ground  that  the  statute  only  applied      R.  MS. 
to  cases  where  the  executor  had  no  re- 

VOL.  I.  XX 
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landlord  to  distrain  upon  the  lands  demised,  for  any  term  or  at  wiU, 
for  the  arrear  of  rent  due  to  such  lessor  or  landlord  in  his  lifetime, 
in  like  manner  as  such  lessor  or  landlord  might  have  done  in  his 
lifetime.  By  sect.  38,  such  arrears  may  be  distrained  for  after  the 
end  of  such  term  or  lease  at  will,  in  the  same  manner  as  if  such 
term  or  lease  had  not  been  ended ;  provided  that  such  distress  be 
made  within  six  calendar  months  after  the  determination  of  such 
term  or  lease,  and  during  the  continuance  of  the  possession  of  the 
tenant  from  whom  such  arrears  are  due.  Provided  also,  that  all 
the  powers  and  provisions  in  the  several  statutes  made  relating  to 
distresses  for  rent  shall  be  applicable  to  the  distresses  so  made. 

By  sect.  3  of  32  Hen.  VIII.  c.  37, — Husbands  seised  in  right 
of  their  wives,  in  fee,  tail,  or  for  life,  of  any  rents  or  fee-farms, 
may  distrain,  aft«r  the  death  of-  their  wives,  for  arrears  during  their 
wives*  lifetime.  And  by  sect.  4, — Tenants  pur  auter  vie  of  rents  and 
fee-farms,  and  their  personal  representatives,  may  distrain  on  the 
land  charged  after  the  death  of  the  cestui  que  vie,  for  arrears  due  in 
the  lifetime  of  the  cestui  que  vie. 

Where  the  testator  had  given  the  defendant  authority  to  distrain, 
but  died  before  the  distress  was  taken,  and  afterwards  it  was  taken 
in  the  name  of  the  testator,  and  his  executrix  before  probate  re- 
cognized and  adopted  the  defendant's  act ;  it  was  held,  that  the 
defendant  might  make  cognizance  as  the  bailiff  of  the  executrix  (e ). 

One  entitled  to  the  separate  herbage  and  feeding  of  a  close,  for  a 
certain  time,  may  distrain  cattle  belonging  to  the  owner  of  the 
close,  damage  feasant  there  during  that  time(  f ).  If  a  terre-tenant, 
holding  under  two  tenants  in  common,  pay  the  whole  rent  to  one, 
after  notice  from  the  other  not  to  pay  it,  the  tenant  in  common 
who  gave  the  notice  may  distrain  for  his  share  {g).  One  tenant  in 
common  may  take  a  distress  without  his  companions,  and  avow 
solely  (A).  Grant  of  rent  to  testator  for  years,  with  a  clause  of 
distress,  that  the  grantee  and  his  heir  may  distrain.  Adjudged, 
that  the  executor  should  distrain,  and  not  the  heir  («). 

A  mortgagee,  afler  giving  notice  of  the  mortgage  to  the  tenant  in 
possession,  is  entitled  to  such  rent  as  shall  be  in  arrear  at  the  time 
of  the  notice,  and  to  the  rent  which  accrues  afterwards,  and  may 
distrain  for  the  same  after  such  notice,  if  the  lease  under  which  the 
tenant  holds  be  before  the  mortgage  (A).  But  where  the  lease  is 
made  by  the  mortgagor  alone  after  the  mortgage,  and  no  new 
tenancy  has  been  created  between  the  mortgagee  and  tenant,  the 
mortgagee  has  no  remedy  but  by  ejectment,  and  cannot  distrain  (/). 
Nor  will  a  mere  recognition  on  the  part  of  the  mortgagee  of  the 

{e)  Whitehead  v.  Taylor,  10  A.  &   E.  (A)   WWU  v.  FUtcher,  Cro.  Elix.  530. 

210.  (i)  Barrel  ▼.  fVilstm,  Cro.  Eliz.  645. 

(/)  Burt  V.  Moor,  5  T.  R.  329.  {k)  Most  v.  Gallimore,  Doug.  279. 

{g)  Harrison  v.  Barnby,  5  T.  R.  246.  (/)  Evtmt  v.  Elliott,  9  A.  &  £.  342. 
Sec  Doe  v.  Hamilton,  13  Q.  B.,  per  Erie,  3. 
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tenant  in  possession  as  his  tenant  enable  him  to  distrain;  there 
must  be  a  mutual  agreement ;  since  *'  the  relation  of  landlord  and 
tenant  cannot  be  created  without  the  consent  of  both  parties  "  (1). 
But  a  continuance  in  possession  by  the  tenant  after  notice  from  the 
mortgagee,  and  payment  or  tender  of  rent  by  the  tenant  to  the  mort- 
gagee, IS,  it  seems,  evidence  of  an  assent  to  continue  the  tenancy 
on  the  old  terms  (iw).  Secus,  if  such  payment  be  made  by  the 
tenant  to  the  mortgagee  under  an  authonty  from  the  mortgagor  (n). 
If  a  lessor,  having  mortgaged  his  reversion,  is  permitted  by  the 
mortgagee  to  continue  in  receipt  of  the  rent  incident  to  that  reversion, 
he,  during  such  permission,  is  presumptione  juris  authorized,  if  it 
should  become  necessary,  to  realize  the  rent  by  distress,  and  to 
distrain  for  it  in  the  mortgagee's  name  and  as  his  bailiffCo). 

If  by  a  custom  the  lord  is  precluded  from  turning  cattle  on  the 
common  during  a  certain  season  of  the  year,  a  commoner  may 
distrain  the  lord's  cattle  which  are  turned  on  during  that  time(p). 
Wherever  there  is  a  colour  of  right  for  turning  cattle  on  a  com- 
mon, a  commoner  cannot  distrain,  because  it  would  be  judging 
for  himself  in  a  cause  which  depends  on  a  more  competent  inquiry. 
Hence,  where  the  right  of  common  was  for  two  sheep  for  every  acre 
of  land  in  the  possession  of  each  commoner,  it  was  held,  that  one 
commoner  could  not  distrain  the  sheep  of  another  for  a  sur- 
charge ( q).  But  where  cattle  are  turned  on  the  common  without 
any  colour  or  pretence  of  right,  as  by  a  stranger,  a  commoner  may 
distrain  them  ( j).  The  genersJ  rule,  however,  that  one  commoner 
cannot  distrain  the  cattle  of  another,  may  be  superseded  by  a 
special  agreement;  as,  where  A.  being  possessed  oi  a  quantity  of 
land  in  a  common  field,  and  having  a  right  of  common  over  the 
whole  field,  and  B.  having  a  right  of  common  over  the  whole  field, 
they  entered  into  an  agreement  not  to  exercise  their  respective 
rights  for  a  certain  term  of  years,  and  each  party  covenanted  to 
that  effect.  During  the  term,  the  cattle  of  B.  came  upon  the  land 
of  A. ;  it  was  held,  that  A.  might  distrain  them  damage  feasant ; 
for,  by  the  operation  of  the  agreement,  B.  stood  in  thq  situation  of 
a  stranger  with  regard  to  A.  (r) 

A  tenant  holding  over  after  the  expiration  of  his  term,  cannot 
distrain  the  landlord's  cattle,  which  were  put  on  the  land  by  the 
landlord  for  the  purpose  of  taking  possession  (s).  Lessee  for  years 
assigns  his  term,  reserving  a  rent ;  he  cannot  distrain  for  such  rent 
aiTear  at  common  law ;  because  he  has  not  any  reversion  ;  nor  can 
he  distrain  for  it  under  4  Geo  II.  c.  28,  s.  5,  as  a  rent-seek; 
because  a  rent-seek  cannot  issue  out  of  a  term  of  years  (0 ;  so 

(/)  Broum  v.  Storey,  1  M.  &  O.  117.  (q)  Hall  ▼.  Harding,  4  Burr.  2426. 

(m)  Ibid.  (r)   Whitemon  v.  King,  2  H.  Bl.  4. 

(«)  Wheeler  v.  Branscombe,  5  Q.  B.  373.  (*)  Taunton  v.  Costar,  7  T.  R.  431. 

(o)  Trent  ▼.  Hunt,  9  Exch.  14.  (0  v.  Cooper,  2  Wils.  876 ;  Par- 

ip)  1  Roll.  Abr.  405  (A.)  pi.  6.  menter  v.  JFe&^r,  2  Moore,  656. 


(q)  HaU  ?«  Harding,  4  Burr.  2426. 
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if  termor  lease  for  the  remainder  of  the  term  (w) ;  but  in  such  case 
an  action  of  debt  is  maintainable  t^'or),  or  assumpsit,  for  use  and 
occupation  ( y).  A  tenant  from  year  to  year,  under-letting  from 
year  to  year,  has  a  sufficient  reversion  entitling  him  to  distrain  (z). 
Although  receivers  appointed  by  the  Court  of  Chancery  have  a 
power,  where  necessary,  to  distrain  for  rent,  and  need  not  apply 
first  to  the  court  for  a  particular  order  for  that  purpose  (a) ;  yet  an 
authority  to  tenants  to  pay  rent  to  J.  S.,  whose  receipt  shall  be 
their  dischai^e,  does  not  entitle  J.  S.  to  distrain  (6). 

In  case  of  the  goods  of  a  tenant,  from  whom  rent  is  in  arrear, 
being  taken  in  execution  under  a  warrant  from  a  county  court,  the 
baililf  of  the  county  court  is  directed  by  19  &  20  Vict  c.  108,  s. 
75,  upon  notice  from  the  landlord,  within  five  days  from  the  seizure 
or  before  the  goods  are  removed,  to  distrain  for  the  rent  claimed 
and  the  costs  of  the  distress,  and  out  of  the  proceeds  of  the  sale 
satisfy,  1.  The  costs  of  the  sale.  2.  The  landlord's  claim,  not 
^exceeding  one  year's  rent  in  any  case.  3.  The  execution  creditor, 
rendering  the  overplus  to  the  execution  debtor.  This  section  does 
not  authorize  the  bailiff  to  distrain  the  goods  of  a  stranger  which 
are  upon  the  premises  (c). 


V.  Of  the  Time  at  which  a  Distress  may  be  taken. 

As  rent  is  not  due  until  the  last  minute  of  the  natural  day,  on 
which  it  is  reserved,  it  follows  that  a  distress  for  rent  arrear  cannot 
be  made  on  that  day  (rf).  *'  One  cannot  distrain  the  same  day  the 
rent  grows  due,  but  it  must  be  the  day  after."  Sir  M.  Hale,  MS. 
cited  Hargr.  n.  6,  1  Inst.  47,  b.  At  the  common  law,  therefore, 
if  a  lease  was  made  at  Michaelmas,  for  a  year,  reserving  rent  at 
Ladjr-day  and  Michaelmas,  the  lessor  was  deprived  of  his  remedy 
by  distress  for  the  rent  due  at  Michaelmas ;  because  he  could  not 
distrain  after  the  expiration  of  the  term  (e),  though  the  tenant  con- 
tinued in  occupation,  and  the  rent  was  due  before  (/).  But  by 
8  Ann.  c.  14,  ss.  6,  7, — Any  person  having  any  rent  in  arrear  upon 
any  lease  for  life  or  lives,  or  for  years,  or  at  will,  may  distrain  for 
such  arrears  within  six  calendar  months  after  the  determination 
of  the  lease,  and  during  the  continuance  of  such  landlord's  title  or 
interest,  and  during  the  possession  of  the  tenant  from  whom  the 
arrears  are  due.  Althougn  this  proviso  is  in  terms  confined  to  the 
possession  of  the  tenant,  yet  it  has  been  held,  that  where  the 

{«)  Pr-eeMV.  Com>,  5  Bingh.  2*;  P«-  (b)  Ward  v.    Shew,    9    Bingb.    608; 

eoe  V.  Pascoet  3  B.  N.  C.  905.  Wheeler  v.  Brantcombe,  supra. 

(f )  Newcamb  v.  Harvey,  Garth.  161.  (c)  Beard  ▼.  Knight,  27  L.  J.,  Q.  B. 

(y)  Pollock  V.  Stacey,  9  Q.  B.  1033.  359. 

(s)  Curtis  V.  Wheeler,  1  M.  &  Malk.  (d)  Duppa  v.  Mayo,  1  Saund.  282. 

493.  {e)  1  Inst  47,  b. 

(a)  Bennett  v.  Robins,  5  C.  &  P.  379.  (/)  WiUiamsv.  Siiven,  9  Q.  B.  14. 
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tenant  dies  before  the  term  expires,  and  his  personal  representative 
continues  in  j)ossession  during  the  remainder,  and  after  the  expira- 
tion of  the  term,  the  landlord  may  distrain  within  six  calendar 
months  after  the  end  of  the  term  for  rent  due  for  the  whole  term(^). 
So  where  a  tenant,  by  permission  of  the  landlord,  remained  in 
possession  of  part  of  a  farm  after  the  expiration  of  the  tenancy, 
it  was  held,  that  the  landlord  might  distrain  on  that  part  within 
six  calendar  months  after  the  expiration  of  the  tenancy ;  for  the 
operation  of  the  statute  is  not  confined  to  cases  of  a  tortious 
holding,  or  to  a  holding  of  the  whole  (A).  In  Beavan  v.  Delahayy 
1  H.  Bl.  5,  it  was  held,  that  the  term  was  continued  by  the  custom 
of  the  country,  for  the  purpose  of  giving  a  right  to  the  landlord  to 
distrain  on  the  premises  in  which  the  waygoing  crop  remained. 
Griffiths  V.  Puteston,  13  M.  &  W.  368,  ace.  "  The  statute  of 
Anne  applies  only  to  cases  in  which  the  tenancy  has  been  deter- 
mined by  lapse  of  time,  or  perhaps  by  notice  to  quit,  and  not  to 
cases  where  it  has  been  put  an  end  to  by  the  tenant  s  own  wrongful 
disclaimer."  Per  Patteson,  J.,  Doe  v.  Williams,  7  C.  &  P.  32». 
And  "  to  make  the  statute  applicable,  there  must  be  a  keeping  as 
the  party's  own,  to  the  exclusion  of  other  people."  Hence,  where 
the  tenant  of  a  farm  having  remained  a  few  days  after  the  expira- 
tion of  his  term,  and  after  entry  by  a  new  tenant  went  away,, 
leaving  a  cow  and  some  pigs,  but  not  giving  any  further  intimation 
of  a  purpose  to  return,  or  to  continue  holding  any  part  of  the 
farm ;  it  was  held,  that  the  landlord  could  not  justify  distraining 
the  goods  so  left  for  rent  arrear,  under  the  statute  (i).  But  a 
termor  who  has  underlet  to  a  tenant  cannot  distrain  after  the  expira- 
tion of  his  interest  (A). 

A  distress  for  rent  arreaV  can  be  taken  only  during  the  day- 
time (/).  "  Before  sun-rising  or  after  sun-set  no  man  may  distrain 
but  for  damage  feasant."  Mirrour,  c.  2,  s.  26.  See  also  7  Rep. 
7,  a.,  that  a  distress  for  rent  or  service  cannot  be  taken  in  the 
night.  See  6  C.  &  P.  213,  Aldenburgh  v.  People,  where  Parke, 
J.,  ruled,  that  no  one  had  a  right  to  make  a  distress  after  dark. 
And  this  is  in  order  to  give  the  tenant  an  opportunity  of  preventing 
the  distress  by  tendering  the  rent.  8  Kep.  147.  But  cattle 
damage  feasant  may  be  distrained  not  only  in  the  day-time,  but 
during  the  night  also ;  otherwise  they  might  escape  (m). 

By  3  &  4  Will.  IV.  c.  27,  s.  2,  distresses  for  the  recovery  of  any 
rent  may  be  made  at  any  time  within  twenty  years  next  after  the 
time  at  which  the  right  to  make  such  distress  shall  have  first  accrued. 
But  this  section  does  not  apply  to  rents  reserved  on  leases  for 
years,  but  only  to  rents  existing  as  an  inheritance  distinct  from  the 

(g)  Braithwaitey.Cooktey,  1  H.  B1.465.  (Ar)  Burne  v.  Richardson,  4  Taunt  718. 

(A)  Nuttall  V.  Staunton,  4  B.  &  C.  5U  (/)  1  Inst.  142,  a. 

(t)  Tayhrton  v.  Peters,  7  A.  &  E.  110.  (m)  Ibid. 
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land,  and  for  which  before  the  statute  an  assize  would  have  lain  (n). 
By  the  42nd  section  no  arrears  of  rent  can  be  recovered  by  distress 
for  more  than  six  years.     See  ante,  p.  629. 

Rent  (whether  the  demise  be  by  parol  or  deed)  is  a  debt  of  equal 
degree  with  a  debt  by  specialty  (o).  Hence  a  promissory  note,  as 
it  constitutes  a  debt  of  an  inferior  degree,  cannot  extmguish  a 
claim  for  rent ;  nor  does  the  receipt  of  such  note  of  itself  suspend 
the  right  of  distraining  ( p) ;  for  a  right  of  action  (and  semble  of 
distress)  once  suspended  is,  as  a  general  rule,  gone  {q).  Nor  would 
the  giving  of  such  a  note  be  evidence  of  an  agreement  that  the 
right  of  distress  should  be  'suspended  (r),  or,  to  speak  more  cor- 
rectly, that  if  the  remedy  by  distress  should  be  enforced  during  the 
currency  of  the  note,  that  fact  should  operate  in  defeasance  of  the 
.  right  itself;  for  no  such  agreement  would,  it  seems,  be  implied  by 
law,  where  by  such  a  construction  a  person  would  be  deprived  of 
a  better  remedy  than  he  had  before  (^).  But  a  right  of  distress 
may  be  postponed  by  express  agreement  {t). 


VI.  Of  the  Place  where  a  Distress  may  be  taken. 

A  distress  for  rent-service  may  be  taken  on  any  part  of  the 
land  holden :  so  for  a  rent  charged  or  reserved  upon  a  lease 
upon  any  part  of  the  land  out  of  which  the  rent  issues.  And  if  a 
house  be  upon  the  land  demised  or  charged,  a  distress  may  be 
taken  in  the  house,  if  the  outer  door  be  open  (m).  So  it  may  be 
through  the  doors  or  windows.  Com.  Dig.  tit.  Distress  (A.  3). 
"  If  an  outward  door  be  open,  an  inner  door  may  be  broken  in 
order  to  take  a  distress."  Per  Lord  Hardtoickey  C.  J.,  in  Brown- 
ing V.  Danny  Ca.  Temp.  Hardw.  168.  *^  But  a  padlock  put  on  a 
bam  door  cannot  be  opened  by  force  for  the  purpose  of  distraining 
the  com;"  per  Lord  Hardwicke,  C.  J.,  nor  a  stable,  if  locked (r). 
So  gates  or  inclosures  cannot  be  broken  open  or  thrown  down  to 
take  a  distress.  1  Inst.  161,  a.  See  11  Geo.  II.  c.  19,  s.  7, 
post,  p.  680.  For  a  rent-service  or  rent-charge  issuing  out  of 
land,  which  lies  in  different  counties,  a  distress  for  the  whole  may 
be  taken  in  one  county  (x).  So  if  a  rent-charge  issue  out  of  land 
in  the  possession  of  many  tenants,  a  distress  may  be  taken  upon 
the  possession  of  one  for  the  whole  rent,  for  it  issues  out  of  each 
part  (y).     But  where  there  are  separate  and  distinct  demises,  there 

(n)  Grant  v.  Ellis,  9  M.  &  W.  118.  («)  Belshaw  r.  BmA,  11  C.  B.  206. 

(o)  Gage  V.  Acton,  1  Salk.  326.  (*)  Giles  v.  Spencer,  26  L.  J.,  C.  P.  237. 

(  p)  Dams  v.  Gyde,  2  A.  &  E.  623.  (u)  1  Roll.  Abr.  671,  (M.)  pL  1. 

(q)  Ford  V.  Beech,  11  a  B.  852.  {v)  Brown  ▼.  Glemt,  16  Q.  B.  254. 

(r)  See  Baker  v.  fFalker,  14  M.  &  W.  (x)  1  Roll.  Abr.  671  (M.)  pi.  10,  11. 

465.  (y)  1  Roll  Abr.  671  (M.)^  pK  12. 
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must  be  separate  distresses  on  the  several  premises  subject  to  the 
distinct  rents,  although  the  several  premises  are  demised  to  the 
same  tenant  and  by  the  same  deed  (^r).  By  11  Geo.  II.  c.  19, 
s.  8, — The  landlord  may  distrain  any  cattle  or  stock  of  the  tenant, 
depasturing  on  any  common  appendant  or  appurtenant,  or  any  way 
belonging  to  the  premises  demised.  If  the  lord  come  to  distrain 
cattle  which  he  sees  then  within  his  fee,  and  the  tenant  or  any 
person,  to  prevent  the  lord  from  distraining,  drive  the  cattle  out  of 
the  lord's  tee  into  some  other  place,  yet  may  the  lord  freshly  follow 
and  distrain  the  cattle;  for  in  judgment  of  law  the  distress  will  be 
considered  as  taken  within  his  fee  (a).  A  different  rule  holds  with 
respect  to  distresses  for  damage  feasant ;  for  if  the  owner  of  the 
beasts  chase  them  out  of  the  soil,  even  with  a  view  to  evade  the 
distress,  yet  the  owner  of  the  soil  cannot  distrain  them  ;  because 
the  beasts  must  be  damage  feasant  at  the  time  of  the  distress  (6).     ' 

By  11  Geo.  II.  c.  19,  s.  1  (c), — If  any  lessee,  for  life,  years,  will 
or  otherwise,  of  lands  or  tenements,  upon  the  demise  whereof  any 
rent  is  reserved,  shall  fraudulently  or  clandestinely  carry  off  Aw 
goods  from  such  demised  premises,  to  prevent  a  distress,  the  lessor, 
or  any  person  empowered  by  him,  may,  within  thirty  days  after 
the  carrying  off,  distrain  such  goods,  wherever  found,  for  the  rent 
arrear,  and  sell  or  dispose  of  the  same,  as  if  distrained  on  the 
premises  :  provided  (sect.  2),  such  goods  have  not  been  sold  honA 
fide  and  for  a  valuable  consideration,  before  the  seizure,  "to  a  per- 
son not  privy  to  the  fraud  "  (d). 

The  rent  must  be  due,  for  the  landlord  cannot  distrain  under  this 
statute  before  the  rent  becomes  due  {e) ;  although  he  may  on  the  day 
it  becomes  due  ( /).  The  words  are  "  fraudulently  or  clandes- 
tinely." Where,  therefore,  a  tenant  removed  his  goods  in  open 
day,  giving  notice  to  his  landlord,  it  was  held,  that  although  the 
removal  was  not  clandestine,  yet  if  it  was  fraudulent  the  case  was 
within  the  statute  (g).  Although  the  removal  be  admitted  to  be 
with  a  view  to  avoid  a  distress,  yet  it  is  a  question  for  the  jury 
whether  it  is  fraudulent  or  not  (h).  The  mere  removal  is  not  of 
itself,  it  seems,  sufficient  (i).  The  statute  does  not  apply  to  cases 
where  the  lessor  has  parted  with  his  reversion  (A) ;  and  it  applies 
to  the  goods  of  the  tenant  only,  and  not  to  those  of  a  stranger  (/) 

(«)  Rogers  v.  Birkmiret  Str.  lOiO.     A  the  carrying  off;    the  statute  of  Anne 

joint    distress    however,    under    several  allowed   only    five ;    this  statute  allows 

warrants  is  not,  it  seems  vot^,  if  one  of  the  thirty  days. 

warrants  be   good ;    Governors  of  Bristol  {d)  This  section  is  copied  from  the  Srd 

Powr  V.  Wait,  1  A.  &  E.  264;  although  of  the  8  Ann.  c.  14,  with  the  exception  of 

the  distrainor  might  be  liable  for  an  execs-  the  words  in  inverted  commas, 

sive  distress;  S.  C. ;  or  in  trespass,  La-  (e)  Rand  v.  Vaughan^  1  B.  N.  C.  767. 

mont  V.  Southatt,  6  M.  &  W.  416.  (/)  Dibble  v.  Bowater,  2  E.  &  B.  564. 

(a)  1  Inst.  161,  a.  (g)  Opperman  v.  Smith,  4  D.  &  R.  33. 

(b)  Ibid,  Ih)  John  v.  Jenkins,  1  C.  Sc  M.  227. 

(c)  This  section  is  the  same  as  sect.  2  (i)  Parry  v.  Duncan,  7  Bingh.  243. 

of  8  Ann.  c.  14,  except  as  to  the  time  [k)  Ashmore  v.  Hardy,  7  C.  &  P.  501. 

allowed  for  the  seizing  of  the  goods  after  (/)  Thornton  v.  Adams,  5  M.  8c  S.  38. 
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or  lodger  (m)  ;  but  it  is  sufficient  in  a  plea  to  state  that  the  goods 
were  me  tenant's,  and  it  is  not  necessary  to  n^ative  the  proviso 
as  to  bond  fide  purchasers  (n). 

By  sect.  7, — Any  place,  in  which  goods  or  chattels,  fraudulently 
or  clandestinely  conveyed  away,  are  locked  up  or  secured,  so  as  to 
prevent  the  same  from  being  taken  as  a  distress  for  rent  arrear,  may 
DC  broken  open  and  entered  in  the  day  time  by  the  party  distrain- 
ing; first  calling  to  his  assistance  the  constable  or  other  peace- 
officer  of  the  place  where  the  goods  are  suspected  to  be  concealed  ; 
and  in  case  of  a  dwelling-house,  oath  being  first  made  before  a 
justice  of  the  peace  of  a  reasonable  ground  to  suspect  that  such 
goods  are  therein ;  and  such  goods  may  be  taken  and  seized,  for 
the  arrears  of  rent,  as  if  they  had  been  in  an  open  place.  It  is  not 
necessary  that  a  lessor  seizing  goods  under  this  section  should  be 
assisted  by  an  ordinary  peace  officer,  a  special  constable  appointed 
for  the  occasion  is  sufficient  (o).  Nor  is  it  necessary  that  any 
notice  should  be  given  or  request  made  to  the  owner  of  the  pre- 
mises, whereon  the  goods  are,  before  proceeding  to  break  them 
open  ip) ;  but  the  presence  of  a  peace  officer,  when  the  breaking 
open  took  place,  must  be  both  averred  in  the  plea  and  proved  (;), 


VII.   The  manner  of  disposing  of  Distresses ^  and  herein  of  the 
Sale  of  iJistr esses  for  Rent  Arrear, 

At  the  common  law,  the  party  distraining  might  have  driven  the 
distress  from  the  place  where  it  was  taken,  into  any  other  place, 
even  in  a  distant  county.  It  is  obvious,  that  the  exercise  of  such 
a  power  must  have  been  attended  with  great  oppression;  more 
especially,  as  the  tenant  was  obliged  to  provide  sustenance  for  his 
beasts,  if  they  were  impounded  in  an  open  pound  ;  and  the  beasts 
being  driven  into  another  county,  the  tenant  must  frequently  have 
been  at  a  loss  where  to  make  replevin  (r).  A  partial  remedy  for 
this  evil  was  afforded  by  the  52  Hen.  III.  c.  4,  which  prohibited 
all  persons  from  driving  the  distress  out  of  the  county  where  it 
was  taken.  But  the  I  &  2  Phil.  &  M.  c.  12,  has  given  a  further 
check  to  it.  By  this  statute  it  is  enacteJi,— "  That  no  distress  of 
cattle  shall  be  driven  out  of  the  hundred,  rape,  wapentake,  or  lathe, 
where  the  distress  is  taken,  except  it  be  to  a  pound  overt  within 
the  same  shire,  not  above  three  miles  distant  from  the  place  where 
the  distress  is  taken ;  and  no  cattle  or  other  goods  distrained  for 
any  manner  of  cause,  at  one  time,  shall  be  impounded  in  several 
places,  upon  pain  of  forfeiting,  to  the  party  grieved,  one  hundred 
shillings  and  treble  damages."  If  the  hundred,  in  which  the  cattie 
are  distrained,  be  in  one  county,  and  the  hundred  into  which  they 

(m)  Postman  v.  HarreU,  6  C.  &  P.  225.  (p)   mUiamt  ▼.  Roberts,  7  Exch.  618. 

(n)  Williams  v.  Roberts,  7  Exch.  618.  {q)  Rich  v.  WoolUy,  7  Bingh.  651. 

(o)  Qtrtwright  v.  Smith,  1  M.  &  Rob.  284.        (r)  2  Intt.  106. 
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are  driven  be  in  another,  the  venue  may  b^  laid  in  either  county  (5). 
Impounding  in  another  county  does  not  make  the  distrainor  a 
trespasser,  tnough  it  subjects  him  to  the  above  penalty  {t).  Where 
lands  in  adjoining  counties  ar&  let  upon  one  demise,  the  cattle  may 
be  taken  to  a  pound'  iu  either  county,  but  they  cannot  be  driven 
through  an  intermediate  county,  if  the  counties  do  not  adjoin  (m). 

Persons  distraining  for  rent  arrear  may  impound  or  "  otherwise 
secure"  the  distress  m  such  part  of  the  land  chargeable  with  the 
rent,  "as  shall  be  most  fit  ana  convenient,"  11  Geo.  II.  c.  19,  s.  10. 
Where  the  distrainor  put  his  hand  upon  a  bullock  in  an  open  field, 
and  then  made  a  list  of  twenty  cattle,  which  he  delivered  to  the 
tenant,  leaving  a  man  in  possession,  and  the  next  morning  delivered 
a  notice  stating  that  he  had  distrained  the  twenty  cattle,  and  had 
"  impounded  tnem  upon  the  premises,"  it  was  held  that  there 
was  a  sufficient  impounding,  or  at  all  events,  "  securing,"  under  the 
statute  (or).  Strictly  speakmg,  the  distrainor  in  a  dwelling-house 
ought  to  select  one  room,  and  that  the  most  convenient  room(y), 
and  impound  the  goods  therein,  or  remove  them ;  but  very  slight 
evidence  of  consent  by  the  distrainee,  that  they  may  remain  as  they 
were,  is  sufficient,  e,  g.  an  admission  by  the  distrainee  that  the 
distrainor  "  had  acted  like  a  gentleman"  {z).  So  where  the  dis- 
trainee thanked  the  distrainor  for  the  mode  in  which  the  distress 
had  been  conducted  (a).  A  cottage  may  be  locked  up  so  as  to  ex- 
clude the  tenant  altogether,  if  necessary  to  secure  the  distress  (6). 
Section  8,  which  empowers  the  landlord  to  seize  growing  crops  as 
a  distress,  authorizes  him  to  cut,  gather  and  lay  up  the  same, 
when  ripe,  in  barns,  or  other  proper  places  on  the  premises,  if  any; 
if  not,  tnen  in  other  bams  or  proper  places,  as  near  as  may  be  to 
the  premises.  Provided  (sect.  9)  that  notice  of  the  place  where  the 
goods  are  deposited  be  given  to,  or  left  at  the  last  place  of  abode 
of,  the  tenant,  within  one  week  after  the  lodging  of  the  distress. 

By  6  &  6  Will.  IV.  c.  69,  s.  4,  parties  impounding  cattle  are  re- 
quired to  provide  sufficient  food  for  them,  and  may  then  recover 
before  a  justice  of  the  peace  not  exceeding  double  the  value  of 
such  food  from  the  owner,  or  may,  if  necessary y  after  seven  days, 
sell  the  distress  and  recoup  themselves  the  value  of  the  food  sup- 
plied, rendering  the  overplus  to  the  owner  (c).  By  sect.  6,  where 
animals  have  been  impounded  without  sufficient  food  for  more  than 
twenty-four  hours,  any  person  may  enter  the  pound  and  supply 
them  with  food,  without  being  liable  to  an  action  of  trespass  or 
other  proceeding. 

Distrainors  are  bound  to  see  that  the  pound  to  which  they  take 

(t)  Pope  ▼.  Davit,  2  Taunt  252.  (y)  Woodt  v.  Durrani,  16  M.  &  W.  149. 

(/)  Gimhart  ▼.  Ptlah,  2  Str.  1272.  (s)  Wathbom  ▼.  Black,  11  Eaitt,  405. 

(tt)   Wdlter  V.  Rumball,  Ld.  Raym.  69,  (a)  Tetmani  v.  FUid,  27  L.  J..  Q.  B.  83. 

(«)  Thomat  v.  Harriet,  1  M.  &  6.  695.  (6)  fVoodt  ▼.  Durrani,  tupra. 

See  poti.  tit  "  Replevin "—"  rfiufrr  ^  (c)  See  LayionY.  Hurry,  8Q.  B.  811. 
Arreart" 
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the  distress  is  in  a  fit  and  proper  state  to  receive  it,  at  the  time  of 
impoundii^.  It  is  no  defence  for  abusing  the  distress  by  putting 
the  animals  distrained  in  a  muddy  pound,  that  the  place  was  the 
manor-poundy  and  was  generally  in  a  proper  state  {d). 

Sale  of  Distress  for  Rent  Arrear. — At  the  common  law,  distresses 
for  rent  arrear  could  not  be  sold,  but  only  detained  as  pledges 
for  enforcing  the  payment  of  such  rent ;  but  by  the  2  W .  &  M. 
sess.  1,  c.  6,  8.  2,  it  is  enacted,  that— Where  ^my  goods  or  chattels, 
(see  post,  p.  684)  shall  be  distrained  for  any  rent  reserved  and  due 
upon  any  demise,  and  the  tenant  or  owner  of  the  goods  shall  not 
within  five  days  next  after  such  distress,  and  notice  thereof  with 
the  cause  of  such  taking,  left  at  the  chief  mansion-house  or  other 
most  notorious  place  on  the  premises  charged  with  the  rent,  re- 
plevy the  same,  the  person  distraining  may,  with  the  sheriff  or 
under-sheriff  of  the  county,  or  constable  of  the  hundred,  parish,  or 

Elace,  where  the  distress  is  taken,  cause  the  distress  to  be  appraised 
y  two  sworn  appraisers,  whom  such  sheriff,  &c.  shall  swear  to  ap- 
praise them  truly,  and  after  such  appraisement,  may  sell  the 
same  towards  satisfaction  of  the  rent,  and  the  charges  of  the  dis- 
tress, appraisement  and  sale,  leaving  the  overplus,  if  any,  in  the 
hands  ot  the  sheriff,  &c.  for  the  owner's  use. 

''  This  statute  does  not  affect  distresses  damage  feasant ;  conse- 
quently they  remain,  as  they  were  at  common  law,  mere  pledges ; 
and  the  sale  of  them  will  make  the  party  distraining  a  trespasser 
ab  initio J^  Per  Lord  Hardwicke,  C.  J.,  in  Dorton  v.  Pickiq), 
Sittings  after  M.  T.  9  Geo.  II.  MS.  The  five  days  are  reckoned 
exclusive  of  the  day  of  distress  and  day  of  sale ;  Robinson  v. 
Waddington,  13  Q.  I3.  753;  and  a  reasonable  time  after  the  expi- 
ration of  the  five  days  is  allowed  to  the  landlord  for  appraising 
and  sellmg  the  good,s.  Pitt  v.  Shew,  4  B.  &  Aid.  208.  But  if 
goods  remain  on  the  premises  after  the  expiration  of  that  time 
without  the  tenant's  consent  (e),  the  distrainor  oecomes  a  trespasser ; 
Griffin  V.  Scott,  2  Ld.  Raym.  1424  ;  Ladd  v.  Thomas,  12  A.  &  E. 
117,  per  Lord  Denman,  C.  J. ;  although  for  the  mere  retention 
of  the  goods,  he  is  not  liable,  at  least  in  trespass.  West  v.  Nibbs,  4 
C.  B.  172,  although  he  may  be  in  trover.    S.  C. 

The  notice  must  be  in  writing  (/),  and  sufficiently  certain  to 
inform  the  tenant  or  the  person  whose  effects  are  taken,  by  ex- 
pressing what  are  the  goods  taken,  and  also  what  is  the  amount  of 
the  rent  in  arrear  {g).  The  general  description,  "  any  other  goods, 
chattels  and  effects  on  the  premises,  or  in  or  about  the  premises,  to 
pay  the  rent,"  &c.,  is  sufficient,  for  that  specifies  and  impounds  all 
the  chattels  (A) ;  but ''  all  other  goods,  &c.  that  may  be  required  in 

(rf)   Wilder  v.  Speer,  8  A.  &  E.  547.  law.    Per  Parke,  B.,  Taneredv,  Uylcad, 

(e)  See  Fisher  v.  Mgar,  2  C.  &  P.  374.  16  Q.  B.  669. 

(/)   mUon  V.  Nightingaie,  8  Q.  B.  1034.  (A)  Wakenum  v.  Linduy,  14  Q.  B.  625. 
(g)  This  is  not  necessary  at  common 
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order  to  satisfy  the  above  rent,  &c."  is  insufficient,  for  that  leaves 
it  uncertain  what  goods  are  taken  (i).  It  is  not  necessary  to  set 
forth  in  the  notice  at  what  time  the  rent  became  due.  Moss  v. 
Oallimore,  Doug.  280.  Nor  does  a  wrong  statement  in  ^ the  notice, 
of  the  person  to  whom  the  rent  is  due,  vitiate  the  distress,  if  in  fact 
at  the  time  of  entry  the  distrainor  had  authority  to  enter  (A) ;  for  a 
party  may  distrain  for  rent  and  avow  for  fealty  (/)•  So  where  the 
notice  is  for  more  than  is  actually  due,  but  the  goods  distrained 
and  sold  only  cover  the  real  amount,  there  is,  in  the  absence  of 
special  damage,  no  cause  of  action  (m) ;  nor  does  it  make  any 
difference  that  it  was  done  "  maliciously,*'  for  an  act  which  does 
not  amount  to  a  legal  injury  cannot  be  actionable,  because  it  is 
done  with  a  bad  intent  («).  In  Walter  v.  Rumbal,  Ld.  Raym.  63, 
it  was  held,  that  notice  to  the  owner  (who  was  not  the  tenant)  was 
good  notice  under  the  act  as  against  him ;  and  that  he  could  not 
object  that  no  notice  had  been  given  to  the  tenant  or  kft  at  the 
mansion-house,  or  most  notorious  place  on  the  premises  (o). 

The  appraisers  must  be  sworn  before  the  constable  of  the  parish 
where  the  distress  is  taken ;  it  will  not  suffice,  if  sworn  oefore 
constable  of  adjoining  parish;  Avenall  v.  Croker,  M.  &  Malk.  172; 
although  the  proper  constable  cannot  be  found.  And  the  constable 
must  attend  with  the  appraisers  at  the  time  the  goods  are  appraised, 
and  must  swear  them  before  they  make  their  appraisement.  Kenney 
V.  May  J  1  M.  &  Rob.  56.  If  the  distress  be  taken  in  two  counties, 
but  impounded  in  one,  the  constable  of  the  parish  where  the  im- 
pounding takes  place,  is  the  proper  person  to  swear  the  appraisers  {p). 
The  party  distraming  ought  not  to  be  sworn  as  one  of  the  appraisers, 
for  he  is  mterested  in  the  business.  Andrews  v.  Russell,  Bull.  N.  P. 
81  (6th  ed.),  adm.  Westwood  v.  Coume,  1  Sta.  172.  The  appraisers 
must  be  reasonably  competent,  but  need  not  be  professional  ap- 
praisers (a);  and  if  the  tenant  dispenses  with  their  employment,  he 
cannot  afterwards  complain  (r).  in  actions  for  selling  goods  dis- 
trained for  rent,  without  appraisement,  the  measure  of  damages  is 
the  value  of  the  goods  sola,  minus  the  rent  due  (s). 

This  statute,  although  it  authorizes  a  sale  afler  the  five  days, 
does  not  take  away  the  right  to  replevy,  after  the  five  days,  in 
case  the  distress  is  not  sold ;  for  it  does  not  contain  any  negative 
words,  and  at  common  law  the  distress  was  at  all  times  replevisable. 
Secus  after  a  sale ;  for  then  the  purchaser  is  entitled  to  take  the 
goods  and  retain  them  {t). 

A  landlord  is  not,  it  seems,  entitled  at  common  law  to  sell  crops 

(1)  Kerby  ▼.  Harding,  6  Exch.  234.  («)  Stevenson  v.  Newnham,  13  C.  B.  285. 

{k)  Trent  v.  Hunt,  9  Exch.  14.  (o)  See  mUon  v.  NightingaU,  tupra. 

(l)  Gwinnett  v.  PhilHpt,  8  T.  R.  645,  (p)   Walters,  Rumhal,  tupra, 

per  Lord  Kenyan,  C.  J.  (q)  Roden  ▼.  Eyton,  6  C.  B.  427. 

(m)  Tanered  ▼.  Leyhmd,  16  Q.  B.  669,  (r)  Bishop  ▼.  Bryant^  6  C.  &  P.  484. 

overruling  Taylor  ▼.  Hemdk€rt  12  A.  &  £.  («)  Knight  v.  Egerton,  7  Exch.  407. 

488.  (0  Jacob  v.  King,  5  Taunt  451. 
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distrained  subject  to  a  condition  (in  accordance  with  the  custom  of 
the  country,  or  the  express  terms  of  the  tenancy),  that  they  shall 
be  consumed  on  the  farm,  if,  by  so  doing,  they  sell  for  less  than 
they  otherwise  would  have  done  (t).  But  as,  by  sect  11  of  56 
Geo.  III.  c.  60,  assignees  of  the  chattels,  stock  or  crops  of  any 
person  employed  in  husbandry,  are  forbidden  from  using  or  dis- 

Eosing  of  any  such  produce  in  any  other  way  than  the  tenant  might 
ave  done,  it  seems  that  the  landlord  would  not,  since  that  statute, 
be  liable  for  not  selling  the  goods  for  the  best  price,  if  such  a  con- 
dition were  imposed  (u)* 

The  overplus,  which  is  to  be  handed  to  the  sheriff  for  the  owner's 
use,  after  satisfying  the  rent  and  chaises,  means  the  overplus  after 
payment  of  the  reasonable  charges.  Where  the  distrainor  receives 
from  the  broker  the  overplus,  and  makes  no  objection  as  to  the 
reasonableness  of  the  charges,  it  is  a  question  for  the  jury  whether 
he  accepted  such  balance  in  satisfaction  or  not,  and  if  not,  whether 
it  was  sufficient  to  satisfy  the  real  balance  after  deducting  the 
reasonabk  chaises  (x).  If  the  distrainor  hands  over  the  overplus 
to  a  third  party,  no  action  for  money  had  and  received  can  be 
maintained  against  him  (y).  The  remedy  is  by  an  action  on  the 
statute  for  not  leaving  the  overplus  with  the  sheriff  (z). 

By  11  Geo.  II.  c.  19,  s.  10,  any  person  lawfully  taking  any 
distress  for  any  kind  of  rent  may  impound  or  otherwise  secure  the 
distress  so  made  on  the  most  fit  and  convenient  part  of  the  premises 
chargeable  with  the  rent,  and  may  appraise,  sell  and  dispose  of 
the  same  upon  the  premises,  in  like  manner  and  under  the  like 
directions  and  restraints  as  any  person  may  do  off  the  premises  by 
virtue  of  the  2  W.  &  M.  c.  5.  The  1  &  2  P.  &  M.  c.  12,  s.  2, 
which  enacts, — that  no  person  shall  take  for  keeping  in  pound,  im- 
pounding or  poundage  of  any  distress,  above  4d.  for  any  one  whole 
distress  that  shall  be  so  impounded —  does  not  extend  to  cases 
where  goods  are  impounded  under  the  foregoing  section  of  the  1 1 
Geo.  II.  c.  19  (a).  An  appraisement  on  the  premises  under  the 
last-mentioned  section  does  not  so  change  the  property,  that  the 
tenant  may  not  replevy  them,  before  an  actual  sale  (i). 

The  sale  of  growing  crops  is  not  authorized  by  the  2  W.  &  M. 
c.  6,  nor  by  the  11  Geo.  II.  c.  19,  s.  8,  till  after  appraisement,  and 
that  cannot  be  made  till  they  are  ripe.  Hence  a  tenant  whose 
growing  crops  have  been  seized,  as  a  distress  for  rent,  before  they 
were  ripe,  cannot  maintain  an  action  upon  the  case  against  the 
landlord  for  selling  the  same  before  the  five  days,  or  a  reasonable 
time  have  elapsed,  such  sale  being  wholly  void  (c). 

(/)  Ridgway  v.  Lord  Stafford,  6  Exch,  («)  YatiS  v.  Eastwood,  6  Exch.  805. 

40 K  (a)  Child  y.  ChamherUttu,  5  B.  &  Ad. 

(u)  mimot  V.  Rote,  3  E.  &  B.  563.  1049. 

(x)  Lyon  v.  Tomkies,  1  M.  &  W.  603.  {b)  Jacob  v.  King,  5  Taunt  451. 

(y)  Evans  ▼.  Wright,  2  H.  &  N.  627.  (c)  Owen  v.  Legh,  3  B.  &  Aid.  470, 
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In  order  to  prevent  excessive  charges  by  brokers  and  other  per- 
sons employed  to  make  distresses  on  poor  tenants,  it  was  enacted 
by  57  Geo.  III.  c.  93,  s.  1,  that  no  person  making  any  distress  for 
rent,  where  the  sum  due  shall  not  exceed  20/.,  shall  take  any  other 
charges  than  those  mentioned  in  the  schedule  annexed  to  the  act, 
which  are  as  follows : 

s.    d. 

Levying  distress 3     0 

Man  in  possession,  per  day .26 

Appraisement,  where  by  one  broker  or  more,  6d.  in  the 

£  on  the  value  of  the  goods. 
Stamp,  the  lawful  amount  thereof. 

All  expenses  of  advertisement,  if  any  such      .         .         .  10    0 
Catalogues,  sale  and  commission,  and  delivery  of  goods, 
1«.  in  the  £  on  the  net  produce  of  the  sale. 

This  statute  has  not  repealed  the  2  W.  &  M.  sess.  1,  c.  5,  s.  2, 
{ante,  p.  682,)  so  as  to  maKC  an  appraisement  by  one  broker  suffi- 
cient (d). 

Under  the  67  Geo.  III.  c.  93,  parties  aggrieved  may  apply  to  a 
J.  P.  See  sections  2, 3, 4,  and  6.  But  the  sixth  section  is  general, 
for  by  that — Every  broker  or  other  person  making  and  levying 
any  distress  whatsoever,  shall  give  a  copy  of  his  charges,  and  of  aU 
the  costs  and  charges  of  any  distress  whatsoever,  signed  by  him, 
to  the  person  on  whose  goods  the  distress  is  levied,  although  the 
amount  of  rent  demanded. exceed  20/.  This  section  only  applies 
to  persons  actually  interfering  in  making  the  distress,  and  therefore 
a  landlord  who  does  not  personally  interfere  in  the  distress,  is  not 
liable  for  the  neglect  of  the  broker  employed  by  him,  in  not 
delivering  a  copy  of  his  charges  («).  The  provisions  of  the  above 
statute  have,  by  7  &  8  Geo.  IV.  c.  17,  been  extended  to  distresses  for 
land-tax,  assessed  taxes,  rates,  tithes,  &c.  for  any  sum  not  exceed- 
ing 20/. 


VIII.  Pound  Breach  and  Rescue  {f), 

1.  Of  Pound  Breach.  —  An  action  for  a  pound  breach  lies, 
where  a  person  distrains  cattle  damage  feasant  in  his  land,  or  for 
rent  or  services,  and  puts  them  into  the  common  pound,  or  into 
another  pound  or  place,  which  shall  be  said  to  be  a  lawful  pound, 
and  the  owner  of  the  cattle  or  other  person  takes  the  cattle  out  of 
the  pound,  and  drives  them  where  he  pleases  {g).  If  a  person  sends 
his  servant  to  distrain  for  rent  or  services,  and  the  servant  distrains 

(</)  Allen  ▼.  Flicker,  10  A.  &  E.  640.  cattle  are  taken  damage  feaeant  by  6  &  7 

{e)  Hart  v.  Leach,  1  M.  &  W.  560.  Vict  c.  30. 

(/)  A  aummary  remedy  is  given  in  (g)  F.  N.  B.  100,  a. 
cases  of  pound-breach  and  rescue,  where 
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the  cattle,  and  impounds  them,  and  a  stranger  takes  them  out  of  the 
pound,  the  action  must  be  brought  by  the  master  and  not  by  the 
servant:  for  it  is  the  master's  pound  (A).  If  a  person  distrain 
cattle  for  damage  feasant,  and  put  them  in  the  pound,  and  the 
owner,  who  had  common  there,  make  fresh  suit,  and  find  the  door 
unlocked,  he  may  justify  the  taking  away  the  cattle.  If  the  owner 
break  the  pound,  and  take  away  his  goods,  the  party  distrainii^ 
may  have  his  action  for  pound  breach,  and  he  may  also  take  his 
goods  that  were  distrained  wheresoever  he  find  them,  and  impound 
them  again  (i). 

A  pound-keeper  is  bound  to  receive  every  thing  offered  to  his 
custoay,  and  is  not  answerable  whether  the  thing  were  legally  im- 
pounded or  not.  If  the  cattle  be  wrongfully  taken,  the  person  who 
brin^  the  cattle  is  answerable,  and  not  the  pound-keeper,  unless  it 
can  be  proved  that  he  has  transgressed  the  limits  of  his  duty,  and 
assented  to  the  trespass.  When  the  cattle  are  once  impounded,  he 
cannot  let  them  go  without  a  replevin,  or  without  the  consent  of  the 
party.  When  the  cattle  are  in  the  pound,  they  are  in  the  custody 
of  the  law  ;  and  if  tlie  pound  is  broken,  the  pound-keeper  cannot 
bring  an  action,  but  the  person  who  distramed  them  (A).  See 
2  W.  &  M.  sess.  1,  c.  6,  infra. 

2.  Of  Rescue. — Rescue,  as  far  as  the  same  relates  to  distress, 
means  the  taking  away  and  setting  at  liberty,  against  law,  a  distress 
taken  (/).  Rescue  lies,  where  a  person  distrains  for  rent  or  services, 
or  for  damage  feasant,  and  is  desirous  of  impounding  the  distress, 
and  another  person  rescues  the  distress  from  him  (m).  The  party 
distraining  must  be  in  possession  of  the  distress,  otherwise  there 
cannot  be  a  rescue.  Although  rescue  will  not  lie  at  the  suit  of  a 
person  who  is  prevented  by  another  from  making  a  distress,  yet  an 
action  on  the  case  will  lie  for  the  disturbance  («).  If  a  person  send 
his  servant  to  distrain,  and  rescue  be  made  upon  the  servant,  the 
action  must  be  brought  by  the  master  who  sustains  the  injury,  and 
not  by  the  servant  (o).  If  a  distress  be  taken  without  cause,  as 
where  rent  is  not  due  (/?),  the  owner  may  make  rescue  before  the 
distress  is  impounded  {q).  So,  if  the  owner  tender  the  rent  before 
distress  taken  (r).  But,  afler  the  distress  is  impoimded,  the  owner 
cannot  break  the  pound,  and  take  the  distress  out  of  the  pound  : 
for  it  is  then  in  the  custody  of  the  law  (s). 

The  action  of  rescue  has  fallen  into  disuse  ;  the  usual  remedy  at 
this  time  is  by  an  action  on  the  case,  under  2  W.  &  M.  sess.  1, 
c.  5,  s.  4,  which  enacts,  that — Upon  any  pound  breach,  or  rescue 

(*)  F.  N.  B.  100,  b.  (o)  F.  N.  B.  101,  b, 

(0  1  InsL  47,  b  (;>)  1  Inst  160,  b. 

{k)  Bodkin  ▼.  Powtll,  Cowp.476.  \q)  Ibid.  47,  b. 

(/)  1  Inst.  160,  b.  (r)  Ibid.160,  b. 

(w)  F.  N.  B.  101,  a.  (*)  Ibid.  47,  b. 
(«)  IbidA02,h. 
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of  goods  or  chattels  distrained  for  rent,  the  party  grieved  shaU,  in 
a  special  action  on  the  case,  for  the  wrong  thereby  sustained,  recover 
treble  damages  and  costs  against  the  offenders,  or  against  the  owners 
of  the  distress,  in  case  the  same  be  afterwards  found  to  have  come 
to  their  use  or  possession.  The  word  treble  refers  to  costs  as  well 
as  damages  (0-  Proof  of  a  tender  of  the  rent  after  the  impound- 
ing of  distress,  will  not  bar  an  action  on  this  statute  (m).  "  Tender 
upon  the  land  before  the  distress  makes  the  distress  tortious,  tender 
after  the  distress,  and  before  the  impounding,  makes  the  detainer 
and  not  the  taking  wrongftil ;  tender  after  the  impounding  makes 
neither  the  one  nor  the  other  wrongful,  for  then  it  comes  too  late, 
because  then  the  cause  is  put  to  the  trial  of  the  law  to  be  there  de- 
termined" {x),  A  plea  of  recaption  upon  a  rescue  must  aver  that  the 
recaption  was  on  fresh  pursuit  (^).  An  action  under  this  section  is  not 
a  penal  one,  so  as  to  entitle  the  defendant  to  give  the  special  matter 
in  evidence  under  the  general  issue  by  virtue  of  21  Jac.  I.  c.  4  {z). 


IX.  Of  abusing  the  Distress y  and  of  Irregularity  in  the  Proceed- 
ings by  tJie  Party  distraining, 

.  An  abuse  of  the  distress  makes  the  party  distraining  a  trespasser 
ah  initioy  except  where  it  is  otherwise  provided  by  statute  (a). 

In  trespass  for  breaking  and  entering  the  plaintiff's  house,  and 
taking  and  carrying  away  his  goods,  the  defendant  justified  the  tak- 
ing and  carrying  away  the  goods,  as  a  distress  for  damage  feasant : 
replication,  that  after  the  distress,  the  defendant  converted  them 
to  his  own  use :  on  demurrer,  it  was  urged,  that  the  replication 
was  a  departure ;  for  it  did  not  support  the  plaintiff's  declaration 
in  trespass,  but  showed  rather  that  he  ought  to  have  brought 
trover  on  the  conversion ;  but  the  court  overi-uled  the  objection, 
observing,  that  he  who  abuses  a  distress  is  a  trespasser  <zb  initio,  and, 
therefore,  if  in  trespass,  the  defendant  justifies  nomine  disirictionis, 
the  plaintiff  may  show  an  abuse,  and  it  is  not  a  departure,  but  will 
support  the  declaration :  and  so  it  does  in  thi^  case ;  for  the  con- 
version is  a  trespass  or  trover  at  the  plaintiff's  election ;  and  the 
matter  disclosed  in  the  replication  makes  good  his  election ;  for  it 
proves  it  a  trespass  as  well  as  a  trover  (b).  But  where  a  landlord 
distrains  for  rent,  amongst  other  things,  goods  which  are  not  dis- 
trainable  in  law,  and  the  tenant  pays  the  amount  of  the  rent  and 
the  costs  of  distress,  upon  which  the  distress  is  withdrawn  alto- 
gether, the  tenant  is  entitled,  in  an  action  of  trespass,  to  recover 
only  the  actual  damage  sustained  by  the  taking  of  those  particular 

(0  Lawson  v.  Story,Ld.  Raym.  19.  See  (a)  See  the  statutes,  ii^fra. 

Gray  on  Costs,  182.  (ft)  Gargrave  y.  Smith,  Salk.  221  ;  but 

(u)  EUii  V.  Taylor,  8  M.  &  W.  415.  in  the  case  of  a  distress /or  rent,  such  a 

(x)  8  Rep.  147,  a.  replication,  since  the  11  Geo.  II.  c.  19, 

(y)  Rich  V.  WooUey,  7  Bin^h.  651.  would  seem  to  be  a  departure. 
(s)  Cattleman  v.  Hicks,  Car.  &  M.  200. 
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SK>ds,  and  not  the  whole  amount  paid  by  him ;  and  in  such  a  case 
e  distrainor  is  a  trespasser  ab  initio  only  as  to  the  goods  which 
were  not  distrainable  (c). 

By  11  Geo.  II.  c.  19,  s.  19 — Where  any  distress  shall  be  made 
for  any  rent  justly  due,  and  any  irregularity  or  unlawful  act  shall 
be  afterwards  done  by  the  party  distraining,  or  his  s^ent ;  the  dis- 
tress itself  shall  not  be  deemed  unlawful,  nor  the  distrainor  a  tres- 
passer ab  initio,  but  the  party  grieved  may  recover  satisfaction  for 
the  special  damage  he  has  sustained  and  no  more  in  an  action  of 
trespass,  or  on  the  case,  at  the  election  of  the  plaintiff;  and  if  he 
recover,  he  shall  have  full  costs. 

In  case  for  an  irregular  distress  under  the  foregoing  clause,  it  is 
necessary  to  state  correctly  to  whom  the  rent  distrained  for  is 
due  {d).  The  section  says  the  tenant  shall  recover  for  the  damages 
he  has  sustained  "  and  no  more."  Where  therefore  no  actual 
damage  has  been  sustained  no  action  can  be  maintained  (e).  Al- 
though the  statute  gives  the  option,  yet  the  tenant  must  pursue  the 
remedy  proper  under  the  circumstances  (/) ;  trespass,  if  the  ir- 
regularity be  in  the  nature  of  an  act  of  trespass, — case,  if  it  be 
in  itself  the  subject-matter  of  an  action  on  the  case  (g).  Thus 
where  the  distrainor  remain  fifteen  days  on  the  premises,  it  was 
held,  that  he  was  liable  in  trespass,  at  all  events  for  the  removal  of 
the  goods  (A),  and,  it  would  seem,  for  the  remaining  on  the  pre- 
mises only  (t).  But  where  goods  which  had  been  fraudulently  re- 
moved off  the  premises  of  the  plaintiff  were  retained  possession  of 
by  the  defendant,  afler  he  had  accepted  the  rent  in  arrear  and  the 
charges  of  the  distress  from  the  plaintiff,  it  was  held,  that  the  mere 
retaining  possession  of  them  was  not  a  trespass  {k).  Note  too,  that 
in  thi^  case  the  goods  had  been  already  impounded.     The  tres- 

Eass  may  be  waived,  and  case  brought  for  the  consequential  damage 
y  the  removal,  &c.  of  the  goods  (0;  but  this  cannot  be  done  if  the 
injury  is  to  the  realty  (m).  "  There  is  no  doubt  that,  where  there 
is  a  airect  injury,  and  also  a  consequential  damage,  that  may  form 
the  subject-matter  either  of  case  or  trespass,  but  where  there  is  a 
direct  injury  to  the  soil  and  freehold,  there  is  no  other  remedy  but 
trespass"  (n).   Where,  however,  a  declaration  states  a  wrong  which 

(c)  Harvey  ▼.  Pococky  11  M.  &  W.  740.  503  ;  Bowyer  ▼.  Cook,  4  C.  B.  236 ;  but 

(d)  Ireland  Y.  Johnton^  1  B.  N.  C.  162.  in  the  two  last  cases  the  original  entry 
But  the  rule  is,  that  where  an  action  is  was  a  trespass,  and  it  is  clear  that  every 
founded  on  a  breach  of  duty,  it  is  not  ne-  continuation  of  an  original  trespass  is  a 
cessary  to  state  a  contract  at  all.  Marshall  fresh  irespass.  Evaiu  v.  Elliott  was  a  case 
V.  York  and  Newcastle  Railway,  11  C.  B.  of  replevin. 

656.  (k)  West  V.  Nihhs,  4  C.  B.  172.    See 

(e)  Rfldgersv,  Parker,  18  C.  B.  112.  Hartley  v.  Moxham,  3  Q.  B.  701. 

(/)  Vertue  v.  BeasUy,  1  M.  k  Rob.  21.  {I)  Smith  v.  Goodwin,  4  B.  &  Ad.  418; 

Ig)  Messing  v.  Kemble,  2  Carapb.  115.  Holland  v.  Bird,  10  Bingh.  15. 

(/i)   Winterboume  ▼.   Morgan,  11  East,  (m)  Hudson  v.  Nicholson,  5  M.  &  W. 

894.  437. 

(t)  Per  Denman,  C.  J.,  Ladd  ▼.  Thomas,  (n)   Weeton  v.   Woodcock,  5   M.  &  W. 

12  A.  k  E.  126  ;  Evans  v.  Elliott,  5  A.  &  594,  per  Parke,  B. 
E.  142;  Holmes  v.   Wilson,  10  A.   &  E. 
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is  a  trespass,  it  is  sufScient,  even  though  in  point  of  form  it  be 
framed  in  case  foi  the  consequential  injury  (o).  Since  this  sta- 
tute trover  will  not  He  for  goods  irregularly  sold  under  a  distress, 
if  the  whole  (/?),  or  any  part  (y)  of  the  rent  distrained  be  due  at  the 
time  of  seizure,  ^*  for  the  distress,  being  lawiul,  binds  the  property 
and  takes  the  possession  out  of  the  plaintiff  "(r).  But  trover  lies 
against  a  landlord  who  has  unjustifiably  taken  a  second  distress, 
sJthough  the  rent  is  still  due  {s).  By  sect.  20  of  the  same  statute, 
it  is  provided, — That  no  tenant  or  lessee  shall  recover  in  such  ac- 
tion, if  tender  of  amends  be  made  before  action  brought. 

By  17  Geo.  II.  c.  38,  ss.  8  and  10,  similar  provisions  we  made 
with  r^ard  to  distresses  for  poor  rates,  which  also  are  not  invali- 
'  dated  on  account  6f  any  defect,  &c.  in  the  warrant  of  appointment 
^of  overseers,  or  in  the  rate  or  assessment,  or  in  the  warrant  of  dis- 
tress. 

By  the  act  for  amending  the  law  of  insolvency,  7  &  8  Vict.  c. 
96,  s.  69,  similar  provisions  are  made  with  regard  to  distresses 
under  that  act. 

A  party  making  a  distress  for  two  causes,  as  to  one  of  which  he 
is  justified,  and  entitled  to  notice  of  action,  but  as  to  the  other  not, 
is  liable  in  trespass  as  to  the  other  (0-  Trespass  lies  against  a  land- 
lord who,  on  making  a  distress  for  rent,  turns  the  tenant's  family 
out  of  possession,  and  continues  in  possession  after  the  rent  is 
paid  (tt).  But  trespass '  will  not  lie  for  an  excessive  distress 
merely  (a:).  Plaintiff  brought  trespass  for  taking  an  excessive 
distress,  and  recovered;  but  on  error,  it  was  held,  that  trespass 
would  not  lie ;  the  entry  and  distress  being  lawful,  in  part,  for 
the  rent  due,  and  the  whole  being  one  act;  and  that  it  was  not 
like  the  case  where  there  was  a  subsequent  abuse  of  the  dis- 
tress (y). 

The  proper  remedy  for  an  excessive  distress  is  an  action  on  the 
case,  founded  on  the  statute  of  Marlbridge,  62  Hen.  III.  c.  4, 
which  provides,  ''that  distresses  shall  be  reasonable,"  and  that 
persons  ''  taking  unreasonable  distresses  shall  be  grievously 
amerced  for  the  excess  of  such  distresses."  But  a  mere  claim  of 
more  than  is  due  does  not  vitiate  the  distress,  and  no  action  lies, 
in  the  absence  of  special  damage,  unless  there  is  a  seizure  or  sale 

!o)  Hudson  v.  Nicholson,  supra.  except  as  it  seems  where  gold  or  silver 

p)  Wallace  v.  King,  ]  H.  Bl.  13.  are  taken  to  an  excess,  apparent  on  the 

(9)  Whitworth  v.  Smith,  1  M.  &  Rob.  face  of  it:  as  where  six  ounces  of  gold 

193.  and  100  ounces  of  silver  were  taken  for 

(r)  Rodger s  ▼.  Parker,  18  C.  B.  124.  6«.  Sd. ;  but  that  proceeds  on  the  ground 

(s)  I>awson  ▼.  Cropp,  1  C.  B.  961.  that  gold  and  silver  are  of  a  certain  and 

(t)  Lamont  V.  Southall,  5M.  8tW.4il6,  known  value,   and   the  measure  of   the 

(«)  Etherton  v.  Popplewell,  1  East,  139.  value  of  other  things, 

(or)  HutcHns  v.  Chambers,  1  Burr.  590,  (y)  Zyimv.  Moody,  2  Str.  851. 

VOL.  I.  Y  Y 


690  DISTRESS. 

of  more  of  the  goods  taken  than  is  sufficient  to  raise  the  amount 
of  rent  really  due,  with  legal  charges  (z).  And  for  this  there  should 
be  a  count  applicable,  although  perhaps  the  fact  of  seizure  and  sale 
for  more  rent  than  was  due  may  be  given  in  evidence  under  the 
common  count  for  an  excessive  distress  (a).  The  landlord  is  not 
bound  to  calculate  very  nicely  the  value  of  the  pro|)erty  seized ;  he 
ought,  however,  to  take  care  that  some  proportion  is  kept  between 
that  and  the  sum  for  which  he  is  entitled  to  take  it  (b),  and  must 
exercise  a  reasonable  and  honest  discretion  in  so  doing  (c).  To 
determine  whether  a  distress  be  excessive,  it  must  be  ascertained 
what  the  goods  seized  would  have  sold  for  at  a  broker's  sale  (d). 
It  is  no  objection  that  the  excess  consists  in  seizing  growing  crops, 
if  their  probable  produce  is  capable  of  being  estimated  at  me  time 
of  seizure,  but  the  measure  of  damages  in  such  a  case  is  not  the 
value  of  the  crops,  but  the  inconvenience  and  expense  which 
the  tenant  sustains  in  being  deprived  of  the  management  of 
them,  or  in  procuring  sureties  to  a  larger  amount  than  he  would 
otherwise  have  had  tQ  provide  (e).  A  third  party  whose  goods 
are  taken  may  mainti^in  this  action  (/^.  It  is  no  bar  to  such 
an  action,  that  between  the  distress  and  sale  the  parties  came 
to  an  arrangement  respecting  the  sale  {g).  But  the  action  cannot 
be  maintained  after  a  judgment  recovered  in  replevin  (A).  Where 
the  plaintiff  has  received  the  taxed  costs  of  his  replevin  on  the 
distress,  he  cannot,  in  the  action  for  excessive  distress,  recover 
as  damages  the  extra  co^ts  incurred  by  the  replevin  (t). 

If  there  has  been  some  mistake  as  to  the  value  of  the  goods, 
and  the  landlord  fairly  supposed  the  distress  to  be  of  the  proper 
value  at  the  time  of  levying  the  first  distress,  and  he  afterwwls 
finds  it  to  be  insufficient,  he  may  then  distrain  for  the  remainder; 
or  if  the  tenant  has  done  anything  eauivalent  to  saying,  "  forbear 
to  distrain  now,  and  postpone  your  distress  to  some  other  time." 
In  such  cases  the  landlord  may  distrain  a  second  time.  But  if 
there  be  a  fair  opportunity,  and  there  is  no  lawful  or  legal  cause  why 
he  should  not  work  out  the  payment  of  the  rent  by  reason  of  the 
first  distress,  his  duty  is  to  work  it  out  by  the  first  and  he  cannot 
distrain  again  (A).  Where  the  distrainee,  by  his  own  wrongfiil  act, 
prevented  the  distress  from  having  its  proper  operation,  as  by  for- 
cibly preventing  the  purchaser  of  a  rick,  which  had  been  distrained 
and  sold,  from  taking  possession  of  it,  it  was  held  that  a  second 
distress  was  justifiable  (/)• 

(k)  Glynn  v.  Thomas,   11  Exch.  870  ;  (e)  Piggott  ▼.  Birtles,  1  M.  &  W.  441. 

French  v.  PhUlips,  1  H.  &  N.  564.  (/)  Fuher  v.  Algar,  2  C.  &  P.  874. 

(a)  Lucas  v.  TarUtm,  27  L.  J.,  Exch.  (g)  SelU  y.  Hoare,  1  Bingh.  401  ;  IVU- 

246.  louffhby  v.  Backhouaet  2  B.  &  C.  821. 

(6)  Per  Bayley,  J.,  Jfilhughby  ▼.  Back-  (h)  Phillips  ▼.  Berryman^  Trin.  28  Geo. 

k«Hse,  2  B.  &  C.  828.  III.  B.  R.  MS. 

(e)  Roden  v.  EyUm,  6  C.  B.  427.  (i)  Orace  ▼.  Morgan,  2  B.  N.  C.  534. 

\d)  Per  Parke,  B.,  in  WeUs  ▼.  Mooiy,  {k)  Bagge  ▼.  Mawhy,  8  Exch.  649. 

7  C.  &  P.  59.  (!)  Lee  ▼.  Cooke,  27  L.  J.,  Exch.  887. 


A 
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